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.^Aeceunt* 

-““Jama wasil baki — Interpretation 
vrhich avoids errors must be preferred 

37 Ha 

-Jama wa«il bnki — Year stated in 

Bengali and double figure year for pur¬ 
pose of rent—Period explained 373i 

Advene Po«ses«ion 

-Person must claim possession as of 

right—It must bo open and notorious 
... 541f. 

—^—F^hing done under leave and license 
—No question of limitation or adverse 
possession arises 539/i 

-Trespasser’s declining to vacate land 

in spite of demands of owner amounts to 
oj)en disposscBsiou 414 

-More participation of rent is not 

sufliciant for ouster 222/ 

Alluvion ard Diluvion 

-Suit for newly formed chur lands— 

Pleadings should not be strictly con¬ 
strued I99a 

-Chur lands — Possession is with 

title-holder 1996 

Appeal 

-Ihough regard must be had to 

finding of fact of trial Court, appellate 
Court can come to its own conclusion 

7ti9c 

-Appeal from original side from order 

in claim case does not lie 71oa 

-Joint decree in favour of two per¬ 
sons declaring title to eight annas share 
as against another—Latter cannot chal- 
lenge decree only as against one of joint 
decree.holders and to the extent of his 
four annas share 4(34a 

-Limit upon, to be enforced under 

Government of India Act, S. 107 132(i 

Arbitration 

“J*-Agreement to refer to arbitration 

in consideration for dropping nor-oom- 
poundable criminal proceedings—Agree¬ 
ment and award on sucli reference are 
both opposed to public policy and illegal 

817 

-Arbitration clause in wagering con- 

traclr is unenfcroible Suit to set aside 
ajp award in pursuance of such arbitra¬ 
tion clause lies 759o 


Arms Act (11 of 1878) 

-iSs. 4 and 19 (/)—Loose parts of 

same revolver in rusty condition capable 
of being used as fire-arm are “arms” 
within the section 495 (l) 

- S. 14—“Kxtent”—Word "extent" 

in S. 14 is not limited to territorial ex¬ 
tent 2186 

-5, 19—Weapon banded over to un¬ 
licensed person for negotiating sale— 
Such possession is no offence 21fio 

- S. 19 (a) —Mere negotiation for sale 

to unlicensed person is no offence 218a 
— (S's. 19 (ft and 20—Person cannot bo 
convicted under both sections in respect 
of saiTie revolver 594d 

*-,Ss. 19 (/) and 20—Mere possession 

is punishable under 8. 19 while conceal¬ 
ment is under R. 20—Intention is in- 
ferred from circumstances 6l('6 

- b’. 19 (/)—Possession of arms after 

expiry of license even for a month is 
offence 218ri 

*!•- ,S’. 19 (/) — Two persons found 

together—Arms found on one of them— 
Other is not guilty under S. 19 (f) 1324 
-Ss. 19 (/j and 20-Person giving re¬ 
volver to another for purpose of keepin.g 
it concealed—Accused is guilty under 
S. 20 I24(i 

-(S’. 20—S. 20 is not restricted to 

export or import of arms in bulk but 
applies to cases of personal arms (5924 


-A’. 20—Accused an escaped convict 

—Police having special instructions to 
picket road for accused—Accused aware 
of this—KevoUer stolen and found in 
holster round waist under coat and shirt 
—luvidence held'sufficient under S, 20 

6926 

- Ss. £0, 19 (e) 13, 14 aati 12—pis, 

tinction between the sections explained 
—Unlicensed person going armed with 
revolver—His case conies under S. 13.or 
S. 14 and bo can be convicted under S. 20 

692c 


—S. 20—The two parts of S. 20 are 
rite independent of one another . 

—Ss. 20 and 19 (/)-^Mere powssion 
punishable under 8. 19 while Conceal- 
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iiieafc is under S. SO—Intention is in- 
from ciruumstancea 5l6f; 

- S. 20—Loaded revolver concealed in 

a locked trunk raises rebuttable pro- 
Homptioii of concealment 5l6r 

-.S'. 20--PerEOD fiiving revolver to 

aaother for purpose of keeping it oon- 
cealorl — Accused is guilty under S. 20 

124rf 

-iS. 20—Person guilty under S. 20— 

Puaishment — Maximum seuteuce wia 
-upheld 124e 

Aisa n Land and Revenue Regulation (I of 
18B6) 

- S. 71—Purchaser at revenue sale is 

entitled to avoid interest created by ad¬ 
verse possession 59Ca 

-S. 80 — Possession of person with 

oosbarers — Surrender by coshaiers — 
Continuous possession of such person for 
12 years is possession under one and same 
right and occupancy right acquired is 
protected from eviction in sale for ar- 
rears of revenue after 12 years 590c 

- Ss. 85 an i 88—Sale for arrears of 

revenue—Title to property vests in pur¬ 
chaser only when sale becomes final— 
Continuous possession for 12 years or 
more' when sale becomes final gives pro¬ 
tection even though revenue sale takes 
place b.^fore 12 years—Oiiffi- SOOd 

Award 

-Suit based on debt to’jnd due by 

arbitrator—Plaintiff not beiug party to 
naid arbitration—PlaintilY cannot main¬ 
tain suit 407 

Bengal Ceia Act (9 of 1880) 

- S, 20—Landlord is debarred under 

B. 20 from suing for rent in respect 
of jamas not included in Jioad Cess 
Beturn filed by him 666 

- S.t. 34 and 41 (2)—lleasis ofcaloula- 

-tion is valuation roll and not rent ac¬ 
tually paid 270a 

- S. 37 — Rent varying — Superior 

tenure holder must proceed under S. 37 
, 2706 

- S. 54—Notice under S. 54 is con¬ 
dition precedent to pay csss—Defendant 
failing to raise want of notice in written ' 
statement bnt raising it in course of 
argument—Plaintiff should prove notice 

6326 

Bengal Criminal Law Amendment Act (1925) 
Judgmeut must he one by %vhola 
tribc^al—Co/nmi<-sioner disagreeing'■an- 
-not wn e separate judgment - FB 16 
3 (2) — Reference by District 
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Magistrate and not by Commissionar is 
not inoara potent FB la 

Bengal Embankment Act (2 of 1882) 

-S. 7(5 (6)—“Existing embankmeot," 

Meaning of, expiune.d 3 

. Bengal Emergency Powere Ordinance (11 sf 
1931) 

- S. 30--0rder for trial of aoouied by 

Special Magistrate under S, 30—Retrial 
ordered under S. 423. Criminal P. 0, — 
Magistrate has jurisdiction until ha- 
finishes retrial 551 

- S. 31—The expression "cases under 

the Ordinance" relates to trial of cases 
by special Magistrate and does not mean 
“offences punishable under the Ordi¬ 
nance” 5l6d 

- S. 33 (2)—Time for appeals fixed by 

S. 33 (2) cannot ba extended by S. 5, 
Lira. Act 132fl 

-S 34—Charge sheet framed on 24th 

November 1931 and Magistrate directing 
trial to begin on 9th December 1931 — 
Accused cannot be deemed to be on 
trial on lat December at time of pro¬ 
mulgation of Ordinance 594a 

- S. 34—Scope — In a case tried by 

Sessions Judge trial does not begin un¬ 
til after order of commitment has been 
made 354a 

- S. 34—“For which ho was being 

tried,” meaning explained 3546 

- S. 39 — Power of suparintendonco 

not repealed by S. 39 1326 

Bengal Food Adulteration Act (6 of 1919) 

-S. 6 (l)—Exposing for sale or sell¬ 
ing article which contains amongst oMier 
things mustard oil—Whether offence—- 
Quaere 6196 

- St. 6 (l) (e) and 21— Mustard oil 

not couforming to standard required, 
store 1 for sale--Accused is guilty even 
though he calls such oil by some other 
name G19a 

Bengal Landlord artd Tenant Procedure Act 
(8 of 1869} 

-Agricultural tenancy — Notice of 

termination need not expire with the 
end of the year 745 

- S. 27—Suit based not only on the 

gi/>nn(l of forcible ejection bat also on 
tenant’s own title — Limitation under 
S. 27 does not apply 780 

Bengal Land Revenue Selee Act ^11 of 1859) 

- S. 3—Sale held on fnilure to pay 

arrears within data specified in S. 3 is 
proper 5546 

- 8. 28 -Sale of tanzi after aequisi- 

tion by Collector — Compansatioif for 
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Seagal Land Revenue Saiet Act 

gLcqaigibioa of proprietary and ganti ia- 
ieresli goes tooriginal proprietor—Other* 
wise it goes to auction purchaser 522a 

• —— S. 29—PoBsessioo delivered by civil 
Oourfe—PoBseesion though symbolical ia 
'dfteotive aa against person dispossessed 
*and latter’s actualposseision is disturbed 
* 424a 

S. 3t—S aIo*- held where there is no 
'«rrear of revenue —Land Revenue Sales 
Act does not apply 636 (2) 

- - S . 37—Estate sold for arrears of 

revenue recorded in separate numbers— 
Mere fact qf portion of estate being joint 
with other estates does not alter its 
character as entire estate 554a 

Bengal Municipal Act (3 of 1884) 

—liuiiness Rules of Ho«rah Munici¬ 
pality, R. 3t-B—Two persons validly 
proposal and asconded as candidates for 
chairman’s place—One of chem disquiii- 
Ijed under S. 27—Other candidate can¬ 
not be deemed to be elected unless de¬ 
clared to be elected at meeting to be 
held aubseqiientlv 443fi! 

-S. 6, Cl. 11—Mahant is entitled to 

'lienefit of a action 553 

- $. 7—Personal tax under old Act— 

Tnereaso in rate—Sanction of Govern¬ 
ment is not necessary 765 

-«S. 15— Election R. 40—' District 

Magistrate declaring election void—De¬ 
claratory suit in civil Court — Ci''il 
Court’s jurisdiction is not ousted by R. 40 

492a 

•*--5. 15—Election Rule (1930), R. 40 
—"Matariil irregularity” does not cover 
bribery or corrupt practice 4925 

-22 and 27 —“Elected or re-eleo- 

tod” in 8. 22 means elected or re-eleo'ed 
■except at bye-election under S. 27 4135 

- *S. 27—Vacancy caused by resigna¬ 
tion of ohairruan—Person who basso 
resigned is disqualified from bye election 

4 4'a 

-S. 27—Expression “another person” 

excludes person who has resigned 443e 
— - iSs, 85 and 89— Imposition of per¬ 
sonal and property tax in same ward is 
legal 78a 

——5.85—Pesonal tax does not attach 
to any hiHing 78o 

—* Sb. 261 and 273—Making tiles with- 
onflioanre—No poblicition of prohihi- 
feicn by Muniolpality proved —Accused 
ie not guilty 3l7a 


Bengal Putni Talukf Regulij^ion (8 uf 13^9^ 

-Putni tenure conaisting of laoda Ai 

more t^uxis than one can be soidLnnder 
Regulation 54a 

-Collector can hold sale inepite of 

Commissioner’s deoisioo to contrary 545 

-Putnidar bound to pay additional 

revenues—No remedy suggested in kabu- 
liyat for realization of demand as to 
cesses—Cesses aliould be regarded aa 
part of putni ao'd sale held under Regn- 
lation 54(3 

-Estoppel—Plaintiff can object to 

putni sale although previously he pre¬ 
vented sale by pa>ing up revenue 54d 

-Aujtion-sale^Bidders under impre- 

sicin that if money due would arrive, 
sale would not be offeotel—dale cannot 
be upheld 540 

- S. 8—Putni in arrears regarding 

whioh zaraiodar does not wish to proceed 
need not be mentioned in notioe 54/ 

-i'. 8 (2)—Conspicuous—Meaning of, 

explained 54gf 

-S. 11—Occupancy raiyafcs cannot be 

evicted by auction-purchaser on sale 
Under S. 11 490 

Bengal Supprettian of TerrerUt Outragei 
(Supplementary) Act (24 of 1932) 

-S 5—Appeal by Local Gjvernraent 

from order cf acqiittal bySpsoial Magis- 
trite appointed under Bengal Act 12 o^ 
1932 i'* not coropotent. 776 (l 

Bengal Tenancy Act (8 of 1885) 

- Ss. 3 (j) and 4 (3,—“Tenant” in¬ 
cludes under-raiyat 772a 

- S. 3 (5)—Suit for recovery of excess 

cess is one for rant 527a 

- S. 3 (5)—Suit for price of wood con¬ 
tracted to ba supplied by tenant to land¬ 
lord over aod above rent is suit for rant 

69a 

—S. 7—Decree based on S. 7—Circum¬ 
stances considered—Decree cannot be ae- 
sailed 416a 

- Stt. 11 and 18—Occupancy right is 

right of property in land and is devisable 
by wilt—Absancs of provision ioTeoanoy 
Act does not prohibit right of bequest 

908 

- S. 13—Rent decree—Tenure sold in 

mortgage decree—Purchaser offering rent 
but refused—Landlord suing old tenant 
for arrears accruing after purchase and 
purchasing land himself—'Purchaser can 
deposit decretal amount and set asi Jo sale 
to landlord ^>285 

-S. 20—(as amewded by 1 of 

1925), 3. 20 is not restroapsotiy^ 6535 
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- S.^‘22 —Purchase of nou-transferable 

occupancy boi ling by cosbarer landlord 
—Hia cosbarers are entitled to treat 
bolding as abandoned and take possession 
to the extent of their shares 775 

- S. 26-F—Application for pro emp- 

tion by some of cosharers—Other oo- 
sbarors joined only after period of linai- 
tation—Application is not maintainable 

(536(1) 

-S, 26-/''—Application by one of co¬ 
sharer landlords under S. 26.F for exer. 
cise of right of pre eroption—Other co- 
sharers nut made parties—Application is 
incompetent and defect cannot bo allowed 
to be remedied in High Court 460a 

- a. —S. 26.F contemplates ap¬ 
plication which is not otherwise barred 

4G0i 

- S. 2G.F—Civil P. 0. (1908), O. 21. 

R. 100—R. 100 includes auction-purcha¬ 
ser’s legal representative 293 

- S. 26-/—Claim for transfer fee cau 

only be by application under S. 2G-J 

781o 

- S. 26-7—Mere application is suffi¬ 
cient for recovery of landlord’s fee and 
compensation 283a 

- S. 26-/—Transfer fee—Landlord has 

only to show in summary proceeding 
that bolding is a raiyati holding 24 

- »S. 29—Kabuliyat mentioning that 

tenant would be liable ou subsequent 
measurement of land to pay at higliest 
rate prevailing for neighbouring lands— 
Highest rate found to be Rs. 4 per bigba 
—Contract is hit by S. 29—Contract to 
pay a different rent on measurement is 
without coneideration and unenforceable 

725 

- Ss. 29 and 52—For 8. 62 addition 

in area is necessary—Kabuliyat mention¬ 
ing certain area and certain rent—Stipu¬ 
lation for addition or abatement of rent 
if increase or decrease in area—Provision 
is not* against S. 29 in absence of evi¬ 
dence that same rent was paid for ten¬ 
ancy prior to lease 525 

-5. 29—Reclamation lease to plain¬ 
tiff for 40 years at progressive rent— 
Plaintiff settling lands on tenants for 
fixed rent—Contract by tenants to pay 
rents whenever increased by Govero- 
ment^n addition to rent fixed—S. 29 does 
not deo;^’ plaintiff from claimiog such 
amount fK'jm tenants ^ 441 

- Ss. 21 and 113—Enhancement of 
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rent effe.cl;ed by compromise—Ss. 29 and 
113 do not apply 69cl 

- S. 29—Compromise decree passed in 

contravention of S. 29 operates as bind¬ 
ing in subsequent suit until vacated 66<^ 
S. 36~Limit of enhancement is to 
be finally settled by first appellate Court 
on facts of each case 1755- 

-jS. 40—Applicability—S. 40 relates 

to case of occupancy raiyat and has no 
applicability to case of tenure-holder 

4165 

-S. 46—Suit by landlord under S. 46 

is suit for ejectment and not suit to 
settle fair rent—Acquisition by tenant 
of occupancy rights subsequent to in- 
s'.itution of suit does not take away land,- 
lord's right to a decree for ejectment if 
tenant does not agree to pay rent' set¬ 


tled by Court (iOSa 

- S. 48—Applicability of S. 48 ex¬ 
plained 2G4a 

-S. 48—S. 48 applies even where 

landlord himself is under-raiyat 2(54fi 

-*?. 48 (as aviendsd ly Act 4 a/ 192H) 

—S. 48 is not retrospective 2(J4</ 


- S. 48 (c) (as amended hy Act 4 of 

1928)—Under-raiyat without written 
lease—Notice to quit served before com- 
ing into force of amending Act, but 
agricultural year expiring only after 
coming into force of amending Act— 
Amending Act does not apply SB 435a 

- S, 49—Suit tor ejectment after 

notice under S. 49 on ground that defen¬ 
dants are under-raiyats—Onus is on de¬ 
fendants to prove the right of occupancy 
or permanent right and not on plaintiff 
to prove that they are under-raiyats 459 

- -S. 49—Failure to specify period 

within which under-raiyat should quit 
does not make notice bad SB 4355 

-S. 60—Presumption under S. 50 

should not be restricted to tenancies 
forming part of estate permanently 
settled by Permanent Settlement of 1793 

920 

- S, 52 —Enhancement of rent on 

ground of additional area—There is pre¬ 
sumption that standard of measurement 
is same unless anything to contrary is 
proved fil7a 

- S. 52—Enhancement of rent—In¬ 
terest of both Landlord and Tenant 
must be considered 6175 

-A'. 62—Claim for. enhancement for ^ 

excess area—Assessment on ineasuied 
area must be proved 175a 
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- S. 67—More iateresfc than mentioned 

in 9. 67 cannot be recovered even thoagU 
eo stipnlated in permanent mokartari 
lease made prior to 1885 703a 

--S. 67—Landlord cannot claim in- 

‘tsfeat or damages where rent is underer. 
mined till decision of Court 391 

- S. 85—Estoppel — Essentials are 

that representation must be believed by 
tenants and it mast be consistent with 
document creating tenancy 6826 

'- S. 85—Permanent sub-lease by 

Hindu widow—No legal necessity—Sub¬ 
lease bona fide—Under raiyat acquiring 
occupancy' right by custom during 
widow’s lifetime—He is protected from 
eviction by reversioners 610a 

* -85 and 49 (a) —Kabuliyat for 

undsf-raiyati right for nine years— 
Clause in kabuliyat that grantee shall 
enjoy land after expiry of nine years by 
execution of -fresh kabuliyat- -Grantee 
has option to execute kabuliyat and 
continue on the same terms and he 
cannot be ejected by graniior 419 

- S. 85 (2)—Sub.lease in contraven¬ 
tion of Bub-S. (2)—Sub-lease can be ad. 
mitted to prove fact of under-raiyat 
coming upon land 6106 

-S.87—Abandonment—Usufructuary 

mortgage does not itself constitute ab. 
andonment—Landlord selling holding in 
execution of rent decree and himself 
purchasing—Mortgagee proceeding under 
O. 21,K. 100, Civil P. C.—Landlord is 
entitled to resume possession as there 
is abandonment by tenant 496 

- S. 89—Original lease for definite 

term containing renewal clause with no 
term fixed —Merely on expiry of such 
period, relationship as lessor and lessee 
does not cease where lessee is in posses- 
eton unless there is waiver or refusal 

477(3 

- Ss, 105 and 107—"Fair and equit¬ 
able rent"—Decision of settlement officer 
as to, cannot be impeadied 813 

- Ss. 105 and 106—Suit by landlord 

for enhancement of rent—Plea of mokar- 
rari status and non liability for enhance¬ 
ment of rent by opposite party taken 
beyond period provided in S. 106—Non. 
prosecution of ease by landlord—Oppo. 
site party is entitled to have its quea. 
tion decided before dismissal of land- 
iofd’s suit 704 

' S. 106—Under S. 106 entire body of 
lan'dlord's are necessary parties to suit 
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and appeal therefrom—Alter partial ab¬ 
atement of appeal, appeal is ao^ com- 
potent 787 

- S. 111-A —Suit for correction of en¬ 
try under general law is not barred by 
six years’ limitation 789 

- Ss. 113 and 29—Enhancement of 

rent etTected by compromise—Ss. 29 and 
113 do not'spply 69(2 

——S 148—Court has discretion either 
to resort to special procedure or to 
adopt the procedure under 0. 32, Civil 
P. G. , 7946 

- S. 148 (h) —Special procedure under 

S. 148 (b) is available only to trial Court 
and at suit stage 794(3 

- S. 148 (o)—Execution of decree for 

rent by assignee does not lie unless land 
lord's interest is vested in assignee 9l9a 

- S. 153—Claim for arrears of rent 

for particular .period and claim for on- 
hancementof rent from subsequent period 
in same suit kept distinct and separate 
—Decree for arrears of rent is not ap¬ 
pealable 864 

- S. 133—Decision on question whe¬ 
ther defendant should pay drainage cess 
direct to Government or to his landlord 
is not appealable 797 

-S. 153—Suit for recovery of excess 

cess is one for rent 527a 

- S. 153 — Munsif accepting surety 

bond instead of deposit under S. 153 
acts erroneonsly in law, but the action is 
not without jurisdiction 343 

- S. 155 (l), CL 1 (a) —Decree under 

—Not prospective but actual injurious 
results must he proved 890a 

- S. 167—Collector refusing to issue 

notice at first is not debarred from order¬ 
ing such issue subsequently 234e 

- S. 167—“Notice” and not know. 

lodge of encumbrance is necessary under 
section 234/ 

- S. 167—Annulment of incumbrance 

—Date of service of notice for annul¬ 
ment is not terminus ad qusm but date 
of application to Collector 49a 

-*9. 170 (3) (as amended by Act 4 of 

1928)- - Amended 01. (3) has wider im¬ 
port than original clause 6226 

- S. IIO (3) (as amended by Act 4 of ^ 

1928) and S 174—Reversioner’s interest 
is to be reeognixpd — Next rsversioner 
can apply if presumptive reversioner has 
waived right to preserve estate >622(3 
—-S, 174 (as amended by Act 4^1928) 
—Application to set aside sale--^bethsr 
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B^ingel Tenancy Jtct 
seooDd, appeal is permissible noder 
8. 174— Quaere ^ 782o 

- S. 174—S. 18, Lim. Act, applies to 

application under 8. 174 7826 

-S. 174—Sale under—Inadequacy of 

price or irregularities willnotallect legal 
coDsequeuce of sale 234rl 

- Ss. 178, 179 and 67—More interest 

than mentioned in S. 67 cannot be re¬ 
covered even though so stipulated in 
permanent mokarraxi lease naade prior to 
1885 70?a 

-S. 178 {as amended ly Act iof 1928) 

—Decree valid when passed—Sabsequent 
legal amendment does not make it in¬ 
valid 32 la 

- S. 178 {as amended by Acti o/.1928) 

— Amendment bas no retrospective 
effect 3216 

- S. 178 (as amended by Act 4 of 

1928)—Purcbaseis held liable to interest 
stipulated in kahuliyat 321c 

-S. 178 (c) —Tenant acquiring occu- 

pancy right—He cannot contract him¬ 
self out cf such right by executing a 
lease 77 26 

- S, 179, Proviso— “Recover" means 

recovery by suit 7036 

- S. 182—lioase in respect of garden 

land on part of which tenant is allowed 
to have bis dwelling place—No indics- 
tion in lease that lessee is to be treated 
asraijator that lease is agricultural 
or horticultural—Lease is not governed 
by Bengal Tenancy Act 622a 

- S. 182—Tenancy having distinct and 

definite origin—S. 182 has no applica¬ 
tion 6126 

-S. 184—Suit for rent of patni falls 

within S. 184 906 

- S, 184—S. 29 Lira. Act does not cut 

down whatever is provided by special or 
local law either by express words or 
clear intention 90c 

- Ss. 184, 185 and Sch. S-vCases an- 

der Sqh. 3 between 192^-28 ar-i governed 
by Limitation Act (1908), Ss. 19 and 20 

SOi 

-S. 188 — Application for pre emp. 

tion by some of oosbarers —Other co- 
sharers joined only after period of limi- 
Aation—Application is not maintainable 

636 (1) 

—— 5s. 188 and 2^-F —Application by 
one of/sosbarec landlords under S 26-F 
for exWfe of right of pre-emption— 
Other o(»iarers not made parties—Ap- 
plication ii, incompetent and defect can¬ 


not be .allowed to be renaedied in Higb 
Court 460a»^ 

-5s. 188 and 26-F —S. 26-F oontem- 

plates application which is net other* 
wise barred 4606> 

5. 188—Mere application is sufficient 
for recovery of Uudlord’s fee and com. 
penvation 2S3a 

-5. 195 {e) —Occupancy raiyats can¬ 
not be evicted by auctioa purchaser on 
Bile under Patni Regulation (8 of 1819), 
S. 11 490 

- Sch. 3 and 5 184—Suit for rent of 

patni f>ill3 within S. 1-14 906 

- Sch. 3 Art. 3—To make Sch. .3, Art. 

3 applicable, it must be shown that land¬ 
lord had a hand in the dispossession 

9236 

I 

- Sch. 3—Third person in pursuance 

to settlement from landlord disposses 
sing tenant—Suit by tenant for recovery 
of possession is governed bySeb. 3 898a 

- Sch. 3—Raiyat's land in possession 

of tresprtsser—His dispossession by per- 
son under settlement from landlord is 
dispossession of raiyat 8986 

- Sch. 3—Cases under Sob. 3 between 

1922-28—Applicability of Ss. 19 and 20, 
Lim. Act. 90^ 

Bengal Village Self-Government Act (5 of 
1919) 

—Ss. i and 31—S. 31 does not apply 
to private lands 284 

-5. 31—S. 31 does not apply to pri¬ 
vate lands 284 

Calcutta High Court Rules Original Side 
—— Ch. 10, B. 36 —Though R. 36 does 
not apply when requisition ii properly 
made, it does apply when requisition 
is made improperly 727 (2) 

- Ch. 27 — Immovable property of 

judgment-debtor in custody of receiver 
appointed in another suit—Decree-holder 
can attach property in his hands with 

leave of Court under 0. 21, R. 54, Civil 

P. 0. 417d 

- Ch. 27, B. 21—Reserved price oan 

be dispensed with 504a 

- Ch. 36, B. 20 -Cost on interlocutory 

applications should be taxed after final 
disposal of suit 19 

Calcutta Municipal Act (3 of 1923) 

-5. 3 (d)—Meaning of bizar in Act is 

same as ordinary meaning—Hat though 
held on partioniar days with no right to 
sellers to occupy partiouUr place oan be 
bazar 322a, 

- Ss. 131, 134 and 127 — Premises 

vaoaul and with struosures on, amslga- 
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‘ Bcngsl Tenancy Act 

mated during ourrenoy of asaeBsmcint 
' 8.197 does not control Ss. 131 end 134 
'^Total area oannot be revalued on resi- 
‘dential bas’s 12B 

S. 169 (2)—Conaolidated rate to be 
aid by ovtner of bustee land held josti. 
ed 1B3 

- Sa. 176 and 391—Sections are quite 

different and one has nothing to do with 
the other 213a 

- S. 364—Danger to public not .neces¬ 
sary for use of S, 364—Magistrate has 
discretion 341a 

- Ss. 386 qnd 387—Power is given to 

corporatiou to prohibit business which is 
dangerous to health or likely to create 
nn^ance,. even though such business has 
been e|tablished before order declaring 
such business as offensive trade 732c 
- S. 386 (l) (a) —"Grain” docs not in¬ 
clude dal— Obiter 732a 

- S, 386 (1) (o)—Place of occurrence 

not mentioned in summons—Omission is 
material irregularity 117a 

- S. 386 (l) (a)—Person convicted on 

charge under S. 386 (1) (a) on plea of 
guilty—No evidence taken nor plea re¬ 
corded in accordance with provisions of 
S, 243, Criminal P. C.—Plea denied— 
Conviction held not substainable 1176 

- Ss. 391 and 175—Sections are quite 

different and one has nothing bo do with 
the other 243a 

- S. 3'Jl—Corporation has discretion 

to refuse licence 2436 

- S. 391—Authority of Corporation to 

refuse license can be questioned by way 
of defence in Criminal Court 243^ 

- Ss. 392 anrf.400— Power to define 

limits includes power to extend—Defin¬ 
ing and extending can be done together 

322(3 

- Ss. 406, 407 and 488—Potassium 

nitrate supplied by accused firm for 
sodium citrate — Accused- held guilty 
under S. 478 read with S. 488 598 


Calcutta Police Act I •, 

S, dO-ii —Whether gamer is of more 
skill is question of fact * 66^ 

- S. 62-j4 (l)—Police Officer issuing. 

order under 8. 62. A (l) need net be- 
aimed with previous sanction of Com¬ 
missioner of Police 36a 

Carriers Act (3 of 1865) 

-<S. 2—Licensee under obligation to- 

carry goods of all persons who require 
his service is common carrier 735a' 

- S. 2 — Common carrier hy merely 

making special stipulation does not in¬ 
dicate that he is acting outside hie 
business as common carrier 73’}& 

- S. 2—Person holding out to carry 

goods from jetty to ship is common 
carrier 735« 

--5. 8—Loss caused by common car¬ 
rier by breach of bis common obligations 
—Person suffering loss can maintain suit 
apart from any privty of contract 735c 

-8—If common earner’s duty is 

not performed, ho is liable to person 
who suffers damges unless his obligation 
is restricted—Who tenders the goods to- 
carrier is immaterial 735ri 

Charge 

sjtijt — Floating—Creation by debentures 
is nob the only instance 154a 

-Floating — Outstanding feature 

explained 1546 

**-Floating —Illustration— Charge 

created over sub-soii, rights, kuthi, pita, 
machineries, etc., is not of the nature 
of a floating charge 154(; 

**-Floating — Mere uncertainty of 

the charge amount or object chargetl is 
not sufficient to make floating charge 

154ii 

Child Marriage Reilraint Act (19 of 1929) 

-S. 11 (l)—Failure to record reasons 

for not requiring complainant toexe. 
cute bond is material irregularity not 
curable by Criminal P. 0. (1898), S. 537 

433 (l) 

Civil Procedure Code (14 of 1882) 

- Ss. 368 and 372—Preliminary de- 


- Sch.l6,B.2 {6)—Rotd not vested ores in partition suit —No steps taken 

in Corporation—Encroachment fees can- beyond appointment of commissioner— 
not be demanded 3416 Application after 53 years to substitute 

— Sch. 19 (7) — " Grain ” does not person as defendant in place of deceased 
include dal—(06tfer} 732a defendant and tor appointment cf com- 

Calcutte Police Act (4 of 1868) missioner — Held though Court had 

■-S. 60-A— Mere ” does uob mean discretion, prayer should be refused 

pure—Sufficiently expert person having irrespective of whether suit had abated 
complete control over result—No exter- or not 6fi6a 

oironmstanoea intervening — Game — (S of 1908) 

is of* mere skill — Whether skill or - S. 2, Cl. (11)—A parson to Ueoemo 

chance predominates is not material 8a legal representative must retaiq^ossee- 
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‘siqn of tho property beloDgia!| to the 
esta'ue with intention to r..)pres9nt the 
estate Sfi'lfl 

j-Election R. 40—District Magistrate 

declaring election void — Declaratory 
suit in civil Court — Civil Court’s 
jurisdiction is not ousted by R. 40 492a 
: - S. 10—Scope—Three essential con¬ 
ditions stated 887a 

- S. 10—Proceedings before Ca'cutta 

Improvement Tribunal under S. 18, Land 
A.cqui8ition Act, instituted subsequent 
to title suit—Whether Civil Court can 
invoke S. 10 8876 

- S. 11—Question directly and sub¬ 
stantially in issue between same parties 
in prior suit—Decision operates as res 
judicata in subsequent suit 923a 

- S. 11—''Competent to try the sub¬ 
sequent suit" means Competent to try 
the subsequent .suit if brought at the 
time the first suit was brought." 879a 

-S. 11—Execution — Judgment-deb. 

tor entitled to raise plea of limitation 
but not doing so—He is precluded from 
raising this plea at subsequent stage Oi 
execution proceedings 835 

- S, 11—Tenant allowin.g decree for 

rent for entire holding to be pissed in 
simple rent suit is not barred by rea 
judicata from raising plea of disposses¬ 
sion subsequently in another suit 793 
-—S. 11—Mortgage suit — Out of four 
sons, three joining in the mortgage— 
Suit by mortgagee-Mother of mortga¬ 
gors made pirty— No plea raised by 
mother that she inherited the share of 
the fourth son and that should be exclu-* 
ded—Appl'cation under 0. 21, K. lO'J by 
mother is barred on ground of defence 
not taken 

- S. 11—Decision in insolvency pro¬ 
ceedings does not operate as res judi¬ 
cata in subsequent suit 673 

- S, 11—Mortgage suit— Question of 

pavamouot title raised but not decided 
—Question does not become res judi¬ 
cata 

- S. 11 —Previous decision—Pleadings 

aad circumstances should be considered 

222<5 

- S. II—Applicability depends on id¬ 
entity of issues and not subject-matter 

, ’ 222 / 

-r-cS. 11—Substantial effect of previ- 
ous division'must bi considered 222g 

—.S^.l—Rent suit— Compromise in 
former iuit suoersedsd by another com- 
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promise — Decision based on forn^" 
compromise does not operate 
juilioata in subsequent suit 

- S. 11—Waiver—Party not 

forward plea of res judicata nit 
taken to have waived it 

- S.\\,Expl. 4— Constrnotiya'.il. 

judicata—Purchase from limited Qwftajjl 
—Suit for possession on basis of kabli^ 
liyat in which reversioners are implaadi,,r. 
ed — Reversioners are not bound to raisa^ 
question of legal necessity for Bula 
that suit—Subsequent suit by reversioner'. 
fsr declaration of title and possession 
questioning sued legal necessity for sale 
is not barred _ 900tt 

-»■?. 11, Expl. 4 —B executing deed‘of 

gift in favour of two persons who< mort¬ 
gaging that with K —Mortgagee K pur¬ 
chasing property in execution of decree 
against mortgagors— B suing for declara¬ 
tion that deed of gift was not binding 
on her—On B’s death A was substituted 
for B and suit dismissad— A remaining 
in possession all the time —K becoming 
insolvent—Official Aseignee suing .4 for 
possession and admitting possession 
since 1896—i pleading adverse posses¬ 
sion —A could plead adverse possession 

24()a 

- S. 20—Malicious prosecution—Cri¬ 
minal proceedings started at i> against 
parson residing at C—Summons served 
at C and damages ocouring at C—Court 
at C has jurisdiction to entertain suit 
for damages 706 

- S. 20—Suit to declare decree as 

void can be entertained by transferee 
Court 2743 

-S. 35— Interest allowed by trial 

Court according to cintract of parties— 
High Court will not interfere in ab¬ 
sence of clear evidence, justifying inter¬ 
ference 7866 

-,S. 37 — Court passing decree can 

execute it although its pecan!iry juris- 
diotioD is subsequently altered 684a 

- S. 47— Question between decree- 

holder and his representative—Whether 
oove'^ed by S. 47 {QuuerB) 809a 

-5 47 and 0. 21, B. 100— Order 

under R. 100 comes under S. 47 G80a 

- S. 47—Creditor of trustee —Right 

of subrogation to trustee'a right of in¬ 
demnity can be decided in suit by ore- 
ditor against trustee but not in ei^eoa- 
bion 
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* 47-Application lor delivery of 

,ii,fi(MiiiA8ion by auction purchaser— Sale 
~ Appeal preferred agaipst 
Vj^fe^r'^miaaing application for setting 
iktifir-Mifa'' Time rune from appellate 
^Apjiflal held maintainable 311 
—Executing Court cannot go 
l^miAa^oedree and question its validity 
^iMpjt;vrben lack of jurisdiction is ob- 
I—-t)euree against parson under dis- 
^ability vrithout proper representation 
\^onot.be ohallenged on that ground in 
'‘«zeCntton 85 

~S. 48—Through mistake of Court 
decree dated wrongly—Application bar¬ 
red from correct date, hut within time 
from mistaken date— Execution held to 
be tn time 239 

-*S. 49—Mere claim for restitution of 

certain sum of money against decree- 
holder is not equity available to the 
judgment-debtor 8656 

- S. 60 and 0. 3P, Hr. 5 and 6—Ques- 

tion whether property is capable of 
attachment having regard to S. GO is 
appealable—Appeal need not be restrict¬ 
ed togroundsin Br. 5 and 6. O. 38 757a 

- -S. 60 (/)—Shebait’s turn of worship 

which is alienable is capable of attnch- 
mont 757o 


**— rS. 64 — Defendant denositing 
amount with plaintitl’s pleader under 
Court’s order —Deposit subject to result 
of pending action — Subsequent insol¬ 
vency of defendant — Plaintiff is en¬ 
titled to deposit in preference to general 
creditors 625 

- S. 64—Attachment—Affixing of the 

prohibitory order on the court'house is 
absolutely necessary 212a 

- S. 64—Attachment subsequent to 

execution of mortage, but before its 
registration does not affect mort¬ 
gage 2126 

-.S’. 65—Lease • - Stipulation to pay 

-ohouth to lessor in case of transfer ia 
valid—Right of treating transferee as 
trespasser enures not only to lessor but 
also to purchaser in rent execution 
sale 506 


- S. 73—Custody Court has no power 

to make rateable distribution, unless it 
happens to be the attaching Court as 
well 814 

- S. 100—Objection as to prayer for 

discovery not taken in grounds of appeal 
it%lowex appellate court—It oannot be 
taken'in second appeal 865/ 

1933 Indexes (Gal.)—8 & 4 
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—S. 100 — Finding of fact — High 
Conrt will not interfere with unlesv it 
can be shown that there is anything 
illegal in such finding 8246 

- S. 100 — Bent whether payable in 

money or kind ia question of fact 319c 

- -S. 102—Suit for recovery at excess 

cess is one for rent 537a 

-S. 103—Order allowing substitution 

or setting aside abatement passed can¬ 
not be questioned in appeal from 
decree 4986 

-S. 115—Interest allowed by trial 

Court according to contract of parties— 
High Court will not interfere in absence 
of clear evidence, justifying inter, 
ference 7866 

-S. 115—High Court has power to 

pass such order as would meet the ends 
of justice in cases before it 5S9c 

-.S. 115 and 0.*41, B. 25—Order of 

remand under O. 41, B. 25 is noc 
appeal — Appeal can be treated as 
revision 496a 

-S. 115—Order made without juris- 

diction or with . jurisdiction illegally 
exercised should only be interfered with 
in revision 176 

- S. 128—Ordinarily, defendant is 

not allowed to set up counterolaim in 
answer to plaintiff’s claim 27a 

*-S. 135—Wide construction must 

be given to sub-S. (2)—Arrest after one 
hour of closing of Court at place not 
on way to person's residence — No ex¬ 
planation how hour was spent—Persons 
arresting oannot be "convicted under 
S. 342,1. P. C. 11 


-Ss. 144 and 151 — Deposit of sale 

price by auotion-purohaser — Decree- 
holder drawing amount due to him — 
Excess amount due to judgment-debtor 
in Court deposit—Sale set aside—Auc¬ 
tion purchaser withdrawing money in 
Court deposit—Order setting aside on 
appeal — Suit by judgmeut-debtor for 
restitution of miney drawn by auotion- 
purohaser — Limitation is throe years 
from date of suoh order 422a 

-S. 148—Successor in office of Judge 

making decree can enlarge time for pay¬ 
ment of costs to defendant if ends of 
justice are met 20 

——S. 152 — Amendment of decree— 
can be brought into^ conformity with 
judgment at any time unless tbfrd 
parties have acquired rights MSer 
erroneous decree /627a, 
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,'- 0, 1, B. i) —Liability under—Decree 

agaiost managing committee of school 
is binding on school and can be executed 
against assets of school—Members pay¬ 
ing debt are entitled to be indemnified 
ont of assets of school 3296 

- 0. 1, B. 8—Suit against all mem¬ 
bers of managing oommittes of school— 
Addition of another member due to 
change in personal uf committee long 
after time in appeal dees not make 
representation ineffective 329c 

««- 0. 1,5 9 and 0. 34, 5. 1—0. 34, 

E. I controls 0. 1. R. 9—All mortgagees 
or heirs of mortgagee must be parties 
to suitNecessary party joined after 
limitation—Whole suit fails 621 

- 0 1, B. 9—Lease settled by, plaintiff 

with two persona for definite period— 
Sale of jote for arrears of rent and par- 
chase by son of one of lessees—Suit for 
khas possession after expiry of period 
resisted by person alleging to be lessee 
from original lessee on ground that lease 
granted to original person had not deter¬ 
mined—Purchaser and original lessees are 
not necessary parties but only proper 
parties—Effect of non-joinder of them is 
not fatal to suit 477a 

-0. 1, B. 9 — Non-compliance is not 

fatal—Suit against all defendants — On 
death of one some representatives brought 
on record—Suit does not fail even parti¬ 
ally 325c 

-0. 2, 5. 2 — Claim for arrears of 

monthly rent—Separate suits cannot be 
brcui-bt for different periods so as to 
bring each suit vrithin jurisdiction of 
Smiill Cause Court—If cause of action is 
split up and two suits are brought, one of 
them must be dismissed 831 

--0 2, 5,3—Claims for work done and 

reimbursem'.nt for expenses incurred for 
beim> ready for other promised work are 
maintainable 1656 

- 0. 6, 5. 4—Immemorhil user or lost 

g;ar t must be pleaded to obtain relief— 
Flea of long user—inference of lost grant 
miy be drawn 2156 

■-0. 6, B. 6— Bengal Cess Act (9 of 

1880), S. 54—Notice under S. 54 is con¬ 
dition precedent to pay oess—Defendant 
failing to raise want of notice in written 
statement but raising it in course of 
argument—Plaintiff should prove notice 
. 6326 

^6, 5‘. 17—Amendment of pleadings 
Corw should whenever possible assist 


Civil P. C. 

plaintiff by adding parties and amending 
pleadhigs but not at the stage of execu¬ 
tion 668/ 

-0. 6, B. 17—Application for leave to 

amend plaint after trial and decision for’ 
review, when can be allowed pointed out 

271 

* - 0. 7, B. 10—Plaint ordered to be 

returned to be filed in proper Court— 
Time between date of order and data 
when plaint is ready for return should 
be excluded 914 

- 0. 7, B. 11 —Court can allow plain¬ 
tiff to continue suit as pauper—Snit oi> 
insufficient stamp — Application for 
pauperism when deficit payment ordered 
—Pauperism proved—Plaint cannot be 
rejected under 0. 7, R. 11 238 

- 0. 3, 5. 2 — Bengal Cess Act (9 of 

1880), S. 54—Notice under S. 54’ is con¬ 
dition precedent to pay oess—Defendant 
failing to raise want of notice in written 
statement but raising it in course of 
argument—Plaintiff should prove notice 

(1326 

-0. 9 and 0, 17, Br. 2 and 3 — Suit 

decided on evidence of plaintiff and de¬ 
fendant in abst-noe of plaintiff — .Judge 
should act under B. 2—If suit is dis¬ 
missed decree is ex parte within 0. 9 73a 

* - 0, 9, B. 13—Plaintiff giving wrong 

address of defendant hut taking no part 
in service of summons—Service is not 
deliberately suppressed nor is decree ob¬ 
tained by fraud 2746 

—0.9,5, i3 — Plaintiff’s strenuous 

attempt to got witnesses to Court is 

sufficient cause 736 

-0. 11, 5. 1—Interrogatories for dis¬ 
covering other party’s evidence cannot 
be allowed 151c 

- 0. 11, 5. 11—Objection as to prayer 

for discovery not taken in grounds of 
appeal in lower appellate Court—It can. 
not be taken in second appeal 865/ 

-0. 14, 5. 2 and 0. 16, B. 3 —Appli- 

cation made after date fixed for first 
bearing fur trial of some of issues as 
issues of law without taking evidence — 
O. 14, E. 2 or 0. 15, R. 3 has no appli- 
cation 559(Z. 

- 0. 15, B. 3 andO, 14, 5. 2—Applica- 

tion made after date fixed fur firi-t hear¬ 
ing for trial of some of issues of law 
without taking evidence—0.14, E. 12 

or 0. 15, K. 3 has no application 559a 

- G. 17, Br. 2 and 3—AppHoabiiity of 

Er. 2 and 3 pointed out—Court can pro- 
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' oeed under £. 3 ii adjournment is given 
at instance of party and if there are 
materials on record 412a 

7 “~-0. 17, Mr. 2 and 3 and 0. 9 — Suit 
decided on evidence of plaintiff and de¬ 
fendant in absence of plaintiff — Judge 
should act under B. 2—If suit is dis¬ 
missed decree is ex parte within 0. 9 73a 

- 0. 20, R. 12—Final decree for deli" 

very of possession in partition suit— 
Subsequent decree for mesne profits in 
same suit—Execution of decree for pos¬ 
session —Fresh notice for execution of 
decree for megne 'profits within a week 
after disposal of execution of decree for 
poBsessioa is not neoesssary 560 

—jO. 20,. li. 12 — Plaintiff precluded 
from obtaining khas possession—Decree 
for mesne profits can be allowed 554c 

- 0. 20, 11. 12—Claim for mesno pro. 

fits against trespassers — Nature of de. 
cree to be passed indicated 

- 0. 21, 11. 16 — Application by as- 

siguee for substitution in place of decree- 
holder—Judgment-debtor not objecting 
to such application is not debarred from 
questioning assignee’s right to execute 
decree by reason of bar imposed by law 

919c 

- 0. 21, B. 22 (2) — Pinal decree for 

delivery of possession in partition suit— 
Subs‘'(iueat decree for mesne profits in 
same suit -Execution of decree for pos- 
Bossion—Fresh notice for execution of 
deuiee for iiiosne profits within a week 
after disposal of execution of decree for 
po^s^ssion is not nt'cassary 560 

- 0. 21, Hr. 32 (3) and 89 — Sale of 

propert y under O. 21, R. 32 (3) is for a 
person's wilful failure to obey the decree 
of Court and cannot be set aside under 
O. 21, R 89, which is not applicable 90 

’4'- 0. 21, B. 46— Mortgage debt can 

be attached by the Court within whose 
jurisdiction the mortgage bond is found 

379o 

- O. 21, B. 4G— Mortgage debt due to 

judgment-debtor is moveable property 

379c 

’4'-0. 21, B. 60 (3)—"Conditions as to 

appeal or otherwise as if it were a de¬ 
cree”—Meaning and scope explained 51G 

-O. 21, B. 52—Custody Court has no 

power to make rateable distribution un¬ 
less it happens to be the attaching Court 
ustwell 814 

■-0.*'21, B. 62—Appointment of recei- 
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ver by Court of rents and profits—B. 52' 

has no application ^I7c 

*- 0. 21, Br. 53 and 89— Judgment- 

debtor depositing money in Court to set 
aside mortgage sale—Attaching creditors 
of decree-holder purchaser by order of 
Court withdrawing part of deposited 
amount—Decree-holder not consenting— 
Decree-holder can challenge validity of 
deposit—Deposit is not decree and B. 53 
does not apply—Sale should not be con¬ 
firmed unless mortgagee decree-holder re¬ 
funded amount withdrawn 39a 

-0. 21, B. 54— Immovable property 

of judgment-debtor in custody of receiver 
appointed in another suit—Decree-holder 
can attach property in bis hands with 
leave of Court under O. 21, B. 54 417(7 

-0. 21, Br. 58 and 100—Remedy of 

unsuccessful claimant under B, 58 is by 
suit only—Scope under Br. 58 and 100 
being same he cannot again apply under 
B. 100 233 

- 0. 21, B. 63—Appeal from original 

side from order in claim ose does not 
lie 715a 

- 0, 21, B. 63 — Whether order in 

claim case is judgment— Quaere 7156 

- 0. 21, B. 66—Two properties amal- 

gamated into one property—Property nob 
described as one lot but as two proper¬ 
ties—Boundaries of both properties gi en 
—Misdescription is not material irregu¬ 
larity 662a 

- 0. 21. B. 66 (2) W — Scope of 

Conn's duty to make valuation pointed 
out 511 

- 0. 21, B. 69—Hour of 8 lie not speci¬ 
fied— Irregularity does not vitiate sale 
unless inadequacy of jirica is tha result 

662(7 

- 0. 21, B. 89—Rent decree— Tenure 

sold iu mortgage decree—Purchaser of¬ 
fering rent, but refused—Lindlord suing 
old tenant fur arrears accruing after nuf- 
chase and purchasing land himself — 
Purcbissr cm deposit decretal amount 
and set aside sale to landlord 265 

O. 21, Br. SJ and 32 CO — Sale of 
property under 0. 21, B. 32 (0 is for a 
person’s willul failure to obey the decree 
ot Court and cannot be set aside under 
0. 21, U. 89 which is not applicahia 96 

g:-Q 21, Br. bU and 53— iudgmont- 

debbci (1 positing money in Court.bo/eb 
aside mortsjago sale—Attaching dre'ijtors 
of docree-holder purohaser by ori^r of 
Court withdrawing .part of dej^ositad 
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-amount—Deoree-holder not conBenting— 
Decua.holder can challenge validity of 
deposit—Deposit not decree and B. 53 
does not apply—Sale should not be con. 
firmed unless mortgagee decree-holder 
refunded amount withdrawn 39a 

*— ~0. 21, R. 90—“Interest" includes 
contingent liability—Defaulting auction 
purchaser has locus standi to apply under 
O. 21. 11. 90 816 

- 0. 21, R. 90— Purchaser after at. 

taofament and before sale is “person 
whose interest has been affected" 788 

- 0. 21, R. 90 — Advertisement in 

newspaper—One property fully described 
and for description of others reference 
to sale proclamation given— Bidders not 
misled—Irregularity does not vitiate sale 

6625 

“ O, 21, R. 90—Omission to determine 
value is gross irregularity but sale will 
not be sat aside unless substantial injury 
is caused 662c 

- 0. 21, R, 90—In determining ade. 

quacy of price considerations, are whe. 
ther property is undivided share, whe¬ 
ther claims are set up and the fact that 
Court sales always fetch less 662e 

- 0. 21, R. 90—Refusal by judgment- 

debtor to take back property at sale price 
is test of adequacy of price 662/ 

- 0. 21, R. 90“Sale fixed for a parti¬ 
cular date—Such date happening to be a 
holiday —Sale held next day—No allega- 
tion or proof as to paucity of bidders — 
Sale held could not be set aside 486a 
0. 21, R. 90—Sale—Question of ade¬ 
quacy of price fetched— Most material 
evidence is collection papers relating to 
property sold 4866 

0. 21, R. 90 — Great discrepancy 
between value stated in proclamation 
and real value is valuable evidence of 
fraud 339a 

- 0. 21, R. 90— Application for set- 

ting aside sale beyond 30 days of sale — 
Ffaud on part of decree -holder established 
—Burden is on decree-bolder .to prove 
date of knowledge of such fraud 

3396 

«-0. 21, R. 92 — Executing Court 

should not confirm sale if it is appraised 
of insolvency 561 

0. 21, R. 93—Notice of application 
to set aside sale not issued to party af¬ 
fected by order—Sale set aside -Order 
«aai&^ be attacked by snob party collater. 
ally proeieding 4646 
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- 0. 21, R. 92—Sale in execution of 

decred confirmed — Subsequent suit to 
set aside decree and sale on ground of 
decree being obtained by fraud lies—Ef- 
feet of setting aside decree on sale sta- 
ted 4546 

- 0, 21, R, 95— Possession delivered 

by civil Court—Possession though sym¬ 
bolical is effective as against person 
dispossessed and latter’s actual possession 
is disturbed 424a 

- 0. 21, Rr. 97 and 103 — Executing 

Court not giving delivery— R. 97 does 
not apply 2466 

— 0. 21, R. 100 and S.r 47 — Order 
under R. 100 comes under 3. 47 680a 

-0. 21, R. lOO — Events subsequent 

to delivery of possession must be coi^si. 
dered 534a 

-0. 21, R. 100—R. 100 includes auc¬ 
tion purchaser’s legal representative 

293 

■- 0. 21, Rr. 100 and 58—Remedy of 

unsuccessful claimant under R. 58 is by 
suit only —Scope under Rr. 58 and 100 
being same he cannot again apply under 
R. 100 233 

*- 0, 21, R, 100 — R. 100 does not 

apply in oases where there has been 
only symbolical delivery of possession 

144(2) 

-0. 22, Rr. 3 and 4 — Execution — 

Validity—Execution against dead judg¬ 
ment-debtor in ignorance of his death 
is not bad if legal representatives are 
brought on record subsequently 6846 
- O. 22, R. 3—Death of plaintiff pen¬ 
ding suit—Order substituting two per- 
pone as heirs — Subsequent discovery 
<of other heirs by Court—Suit does not 
abate 496a 

-0. 22, B. 3—Order allowing substi¬ 
tution or setting aside abatement passed 
cannot be questioned in appeal from de- 
cree 4986 

- 0, 22, Rr. 4 and 5—Non-compliance 

is not fatal—Suit again-t all defendants 
—On death of one some representatives 
brought on record—Suit does not fail 
even partially 325c 

- 0. 22, Rr. 4 and 6—Suit by mort- 

gagee—Legal representatives of one of 
defendants substituted after notice to 
all—objection as to proper representa- 
tion must be brought at earliest oppor- 
tunity 325(2 

—0. 22, B. 4— Substitution of ‘legal 
representatives of defeodents—Applioa- 
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fiioD for—Not only causa title sbouli ba 
oorreotedl, but plaint also should be 
amended showing how legal representa- 
'tive is responsible for claim 314 

— :0. 22,7i. 10— Preliminary decree 
in partition suits—No’steps taken beyond 
appointment of commissioner —Applica¬ 
tion after 53 years to substitute parsons as 
defendant in place of deceased defendant 
and for appointment of commissoner — 
Held though Court had discretion, prayer 
should be refused irrespective of whether 
suit bad abated or not 696a 

* - 0. 22, it. 11—Persons whose rights 

are not affected by award cannot be sub¬ 
stituted in place of parties to appeal 
against’award and appeal in absence of 
proper*substitution on the death cf 
party abates 61 

- 0. 23, jS. 3 — Appeal from order 

under O. 23, R. 3— Decree made before 
presentation of appeal — Appeal is still 
competent 94 

-0. 26, Br. 4 and 9—Question as to 

whether certain structures are old or 
new—Commission must be issued under 
0. 39, R. 7 and not under O. 26 475 

-0.32--Court has discretion either 

to resort to special procedure or to ad¬ 
opt the procedure under 0.|32 7945 

-0 32, B, 6—Succession Act (1925), 

S. 194—S. 194 is not controlled by 0. 32, 
R.6 17c 

* -O. 32, B. 10—Suit on mortgage by 

next friend of minor—Preliminary de¬ 
cree—Death of next friend — No new 
next friend appointed—Application for 
passing of final decree by minor within 
three years of attaining majority but 
three years nfter expiry of period of grace 
is in time 5035 

- 0. 32, iJ. 11 — Guardian appointed 

not appearing in appellate Court—Ap. 
pellate Court can appoint fresh guardian 
in his place — Though appointment of 
fresh guardian means removal of former 
guardian it is better to record formal 
order to that effect 794a 

^ - O. 33, B. 1 and 0. 7, B. 11—Court 

can allow plaintiff to continue suit as 
pauper — Suit on insufficient stamp— 
Application for pauperism when deficit 
payment ordered— Pauperism proved— 
Plaint cannot be rejected under 0. 7, 
R. 11 238 

■■ ' .Q. 33, Br. 6 and 7 —Application 
rejected for default of paying prooess fees 
and before opposite party is called to 


Civil P. C. 

reply—Subsequent application i* not 
barred 549 

^- 0. 33, B, 15—Application reject-’ 

ed for default of paying process fees and 
before opposite party is called to reply— 
Subsequent application is not barred 649 
-0. 34, B. 1 and 0.1,B. 9-0. 34. 

R. 1 controls O. 1, R. 9—All mortgagees 

or heirs of mortgagee must be parties to 
suit—Necessary patty joined after lirai- 
tation whole suit fails 621 

-0. 34, B. 1—Non-compliance is not 

fatal—Suit against all defendants—On 
death of one some representatives 
brought on record—Suit does not fail 
even partially 325o 

-0, 34, Br. 4 and 5 (2) — Suit on 

mortgage—Court holding mortgage lien 
proportionately to property in posses¬ 
sion of mortgagee discharged — Decree 
directing account due to plaintiff and in 
default of payment sufifioient property to 
be sold—Decree held to be one under 
O. 34. R. 4 316 

-0. 34, B. 5—Suit on mortgage by 

next friend of minor—Preliminary dec¬ 
ree—Death of next friend—No new next 
friend appointed—Application for pass¬ 
ing of final decree by minor within three 
years of attining majority but three 
years after expiry of period of grace is 
in time 5085 

- 0. 34, B. 5—Redemption—Right of, 

is extinguished by sale taking place be¬ 
fore Act 9 of 1929 395 

- 0. 34, B, 5 (as amended by Act 21 

of 1929)—Transfer of Property ^4raend- 
ment) Supplementary Act (21 of 1929), 

S. 15 (c)—Act has no retrospective effect 

39c 

- 0. 34, B. 6 — Application under 

0. 34, R. 6. is governed by Art. 116 
Lim. Act 268a 

- 0. 34, B. 6—Mortgage—Application 

for personal decree—Fjimitation is gov. 
ernad by Art. 181, Lim Act 251a 

- 0. 34, B. 6—R. 6 is not limited by 

form No. 8 in Sch. 1, Appendix D 251c 
- 0. SS, Br.io and 6 and S. 60—Ques¬ 
tion wbether property is capable of at¬ 
tachment having regard to S. 60 is ap¬ 
pealable—Appeal need not be restricted 
to grounds in Rr. 5 and 6, O. 38 757a 

-0. 38, B. 5 — Defendant de- 

positing amount with plaiqtiff’s plead¬ 
er under Court’s order—Deposit subject 
to result of pending action—Subabquent 
insolvency of defendant—Plain^ is en- 
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Civil p.c. i 
' titled to deposit in preference to general 
credTBors G25 

- 0. 3S, Ii. 11—Appeal from order of 

attachniont before judgment does not 
become infructuous when decree is passed 

• - 0. 39, Ii. 7 and O. 26 Br. 1 a7id 9 

—Question as to whether certain struc¬ 
tures are old or new—Commission must 
be issued under O. 39, E. 7 and not 
under 0. 26. 475 

- 0. 41, Br. 1 and 4—Order removing 

receiver is appealable—But receiver can¬ 
not appeal from such order 52 

-0.41, Br. 4 and 33—Bengal Ten. 

ancy Act (8 of 1885), S. 166—Under 
S. 106 entire body of landlords are ne- 
cesaary parties to suit and appeal there¬ 
from—After partial abatement of appeal, 
appeal is not competent 787 

- 0. 41, B. 4—Appeal by some of de- 

fendants—Non-appealing defendants are 
entitled to take advantage of decision in 
appeal 632a 

-O. 41, B. 22—Decree for damages— 

Only one party appealing—Damages re¬ 
garding one item liable to be enhanced 
may be set off against another liable to 
reduction if items arise out of same 
cause of action 165c 

- 0. 41, B. 23—Suits tried in en¬ 
tirety on evidence by lower Court— 
Remand should not be under 0. 41, 

R. 23 632fi 

- 0. 41, B, 23 —Remand not under 

E. 23—Direction given as to way of as¬ 
sessment of rent—Order held to bo de¬ 
cree and .hence appealable 4l6a 

-0. ll, li. 25 — Order of remand 

under 0. 11, R. 25 is not appealable— 
Appeal can be treated as revision 496a 
- 0. 41, B. 27—Reasons must be re¬ 
corded but opportunity to rebut need 
nob be given 3i9a 

- 0. 41, Ji. 33 — ApiTlicability and 

scope—Rule should be applied only in 
cases whore but for recourse to it, ends of 
justice would be defeated * Ifj'id 

- O. 43, Ji. 1 and 0. 38, J,'?-. 5 and 6 and 

.S'. 60—Question whether property is 
capable of attachment having regard to 

S, (!0 is appealable—Appeal need nob be 

restricted to grounds in Rr. 5 and 6, 
O. 38 757a 

- sO. 43, Ji. 1—Appeal from order of 

attachment before judgment does not 
beoom» infructuous when decree in 
passed 7576 


Civil P. C. 

- 0. 43, B. 1 (m) and 0. 23, B. 3— 

Appeal from order under 0. 23, R. 3— 
Decree made before presentation of ap- 
peal—Appeal is still competent 94' 

-0.43, Ji. I {to) and 0.-i7,B. 7—■ 

Order granting review can be appealed 
on only one or other of grounds speoiGea 
in 0. 47, R. 7 727(1) 

-0. 47, Ji. 7—Order granting review 

can be appealed on only one or other of 
grounds specified in 0. 47, R. 7 727(l) 

- Soh, 2 — Rules made by Bengal 

Government — R. 22 (7) — Award by 
arbitrator can be enforced i^ithout filing 
it in Court under Sch. 2—Such awards 
need not be stamped 695(2) 

*- Sch. 2, Para. 12—Persone whpse 

rights are not affected by award ^ cannot 
be substituted in place of parties to 
appeal against award and appeal in ab¬ 
sence of proper substitution on death of 
party abates 61 

Companies Act (7 of 1913), 

- S. 171 — Objection as to want o f 

leave not taken in Court of first instance 
cannot be raised in appeal 809^ 

- S. 171—Prohibition in S. 171 does 

not override Criminal P. C., S. 145 

433 (2)a 

- S. 231—“Preference” implies act of 

free will 809c 

- S. 231—Debtor considering himself 

bound or compelled to transfer—Trans¬ 
fer does not amount to “fraudulent pre¬ 
ference." 809<f 

Company 

-Meeting—Notice served on all share¬ 
holders— Absentee share-holders are 
bound by resolutions passed bv majority 

8096 

Contempt of Court 

-Improper oommonts on j>ending pro¬ 
ceedings tending to create prejudice 
should be stopped at once—Belated ap¬ 
plications are not to bo allowed IIHJ 

-Contempt can be committed when 

technically no case is pending llBe 

-Criminal Court—Findings of, to be 

considered judicially by High Court 
should not be subject of lengthy and 
detailed criticism in the press 118/ 

-Articles tending to prejudice minds 

of Judges—Danger or absence of danger 
of actual prejudice is not only considera- 
tion for jurisdiction of Court 118g 

Contempt of Courts Act (12 of 1926) 

-Complaint not signed as reqaired 7 =- 

Existence of evidence legally admfksible 
showing prime facie that contempt haa 
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’ Cpntempt of Courts Act 

been committed—Absence of proper Bi{{- 
DAturo is not fatal irregularity 118a 

,-Secretary to (Irovenment signing 

petition is presumed to he acting within 
authority ‘ 1186 

Tt —^Comments are not permissible when 
made daring course of trial lltSt 

-Head line not itself misleading but 

amounting to criticism of prosecution 
case under guise of summary proceedings 
—Contempt is committed 118/ 

“I—2 (l) — Contempt of Commis. 
sioner's Court—High Court has jurisdic. 
tion to entertain application 118c 

Contract 

“—Relationship of parties is to be 
dedbrmfn^d from real contract 204a 
Spacific performance may be granted 
when essential terms are settled 109a 
Contract Act (9 of 1872) 

- S. 2—Suit based on debt found due 

fay arbitrator—Plaintiff not being party 
to said arbitration — Plaintiff cannot 
maintain suit 407 

- S. 12—Temporary forgetfulness is 

not sufficient to indicate want of mental 
capacity 488a 

- S. 17—Allegation of fraud should 

bo made clearly and promptly 3366 

- S. 17—Fraud—Meaning explained 

—Mere siloDCo is not fraud 36G« 

^23—Agreement to refer to arbi¬ 
tration in consideration for dropping 
uon-compoundable criminal proceedings 
—Agreement and award on sach reference 
are both opposed to public policy and 
illegal 817 

-.S’. 24 — Object of bond partly to 

atille criminal prosecution — Lender, 
party to object, is not entitled to any 
relief—Whether secondary evidence is 
admissible— Quaere 19fia 

-nS’. 2o (3)—Acknowledgment of time- 

barred debt- -Implied promise inferred 
from such acknowledgment is not causa 
of action for suit unless there is express 
|iro)iiise to pay debt 658 

-N. 30—Arbitrati.on clause in wager¬ 
ing contract is unenforcible—Suit to set 
aside 'an award in pursuance of such 
arbitration clause lies 759a 

-i». 30—Wagering contraot—Adequate 

proof of common intention to deal in 
difference only is necessary 759c 

--S; 73 —Claims for work done and 

rgimburseraent for expenses incurred for 
bain^ready for other promised work are 
maintainable 1656 


38 

Cenlract Act ’ * 

S. 125—Purchaser agreeing to release 
property purchased of existing mortgage 
Covenant to indemnify vendor in case 
be is made liable for such debt—Pur¬ 
chaser is neither trustee, nor can vendor 
be indemnified unless be has paid mort¬ 
gagee 6416 

- S. 135—Surety for appearance of 

judgment-debtor—Appearance by judg. 
ment debtor and payment of part of 
decree debt, and acceptance of such 
amount by decree holder's pleader — 
Surety is discharged 337 

- S. 178 — Pawnor in possession of 

goods agreeing to be trustee of plaintiff 
—Goods pledged to defendant—Defen¬ 
dant acting bona fide and without know- 
ledge of trust—Pledge is valid—Insol- 
veney of pawnor—Plaintiff is not enti- 
tied to recover goods 366a 

- S. 182—Receipt of share in profits 

not conclusive test of partnership—But 
agreement to share all loss and profit is 
sure test—Test to determine whether 
relationship is of partnership or agency 
enunciated 2046 

-S. 182—Participation in profits and 

not liability for loss coupled with ocher 
ciroumstauces held took case out of part, 
nership contract 204c 

-S. 237—Nature of proof of implied 

authority of agent to settle lease indica¬ 
ted—Otherwise principal is not bound 

1096 

- S. 239—Receipt of share in profits 

is not conclusive test of partnership— 
But agreement to share all loss and pro- 
fit is sure test—Test to determine wbe- 
thor relationship is of partnership or 
agency enunciated 2046 

-(S'. 239—Participation in profits and 

not liability for loss coupled with other 
circumstances held took case out of 
partnership contract 204c 

-S. 2j 9—Delegation of work founded 

not on mutual consent but on assertion 
of exclusive right—More cogent proof is 
necessary to hold that partnership was 
intended 204(2 

-iS. 239—Coparceners are not neces¬ 
sarily partners in other coparcener's 
business 151(2 

Co'operativp Socieliei Act (2 of 1912) 

-.V. 43. (Us. (b) and (d)—Order* de¬ 
termining liability of member without 
taking evidence—Application for execu¬ 
tion should be dismissed! ' . " 63(1 
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•Co-operative Societiei 

- S. 43,.i?. 22 (1)—Objection that one 

of tlie iudiment-debtors is not member 
of societies and reference was invalid 
cannot be taken at appellate stage 2()7a 

- S. 43. li. 22 (6)—R. 22 (6) does not 

take away jurisdiction of Court to in¬ 
quire into validity of award 2676 

--S. 43, li. 22 (D—R. 22 (l) does not 

confine dispute to membership only 267o 

-S. 43 (2) (l )—Buies made by Bengal 

Government — E. 22 (7) — Award by 
arbitrator can be enforced without filing 
it in Court under Civil P. C,, Sch, 2— 
Such awards need not be stamped 

695 (2) 

Cotharar 

-Purchase by, of non-trcnsferable 

occupancy—Other cosbarer in exclusive 
possession of other lands suing for joint 
possession—Whether claim can be re¬ 
sisted— (Quaere) 6B7a 

* -One cosharer in exclusive posses¬ 

sion — Non-transferable bolding pur¬ 
chased by stranger—Latter subsequently 
becoming coaharer landlord—He cannot 
resist former's claim for joint possession 

6876 

* -Improvements to joint property by 

one co-owner creates equity in favour of 
co-owner making improvements which 
is met by allotment of improved share— 
Where partition by metes and bounds is 
impossible by compensation in money is 
doe for enhancement in value by reason 
of the improvements—Inquiry most be 
by Court 502 

-One of cosbarers leaving land un¬ 
cultivated—Others taking possession and 
cultivating it without denying title of 
cosharer — Cosharer is not entitled to 
damages 397 

CeaU 

-Unsuccessful appeal by wife—Hus¬ 
band need not pay costs to wife 3886 
-Costs in mortgage suit are to be re¬ 
garded as liquidated amount 2516 

Ceurt-feea Act (7 of 1870) 

- S. 7 (9) (e) —Tenant holding over for 

a number of years—His son claiming to 
be on land on payment of rent is not in 
position cf trespasser and suit for eject¬ 
ment is governed by S. 7 (9) (c) 8226 

—-Scfe. 1, Art. 11—Property subject to 
general power of appointment—Probate 
duty is not payable on it 924 

Criminal Law Amendment Act (14 of 1908) 

•S'-S. 17 (1)— Hoisting national flag or 

refusal to take it down when ordered by 


Criminal Law Amendment Act 

poliop is no offence under S. 17 (l) 

695 (1) 

Criminal Procedure Code (5 of 1898) 

■-S. 4 (t) —Legal Kememhrancer is ex 

officio Public Prosecutor—No vakalat- 
nama is necessary USA 

-S.59—Malicious arrest—It is doubt¬ 
ful whether S.'59, Criminal P. C., is the 
only defence to person responsible for 
arrest (Ohiior) 708a 

-Ss. 133,137 and 139-4—Denial of 

public right in respect of land in ques¬ 
tion—Magistrate should hold enquiry 
under S. 139-A—He can proceed under 
S. 137 only if he finds that there is no 
reliable evidence in support of such de¬ 
nial 790 

-Ss. 133. 135 and 139-4—’inquiry 

under S. 139.A—Still inquiry by jury 
under S. 135 can be claimed 3l8a 

- Ss. 133 and 138—Civil suit pending 

does not bar continuance of proceedings 
under S. 138 3186 

-- S. 133—Person raising his low land 

and causing overflow of rain water into 
other lands cannot be proceeded against 
under S. 133 150 

- S, 138—Civil suit pending does not 

bar continuance of proceedings under 
S. 138 318^- 

- Ss. 139-4, 133 and 135—Inquiry 

under S. 139-A — Still inquiry by jnry 
under S. 135 can be claimed 318a 

- S. 144 — Magistrate cannot make 

mandatory order directing party to do 
some act—He can only make restrictive 
order — Conviction for disobeying such 
order is unsustainable 724 

- S. 144—Magistrate should be cauti¬ 
ous in exercising power uudor S.144.348rt 

- S. 144 (as amended bp Act 18 of 

1923)—Order of Magistrate under S. 144 
is open to revision 3486 

- S. 144—Magistrate can depute an¬ 
other Magistrate to hold inquiry but he 
should come to his own conclusion on 
the mateiials 34Bd 

- S. 144—Opinion of Magistrate visit¬ 
ing the place should not be lightly pass¬ 
ed over 348c 

- S, 145—Companies Act (1913), S. 71 

—Prohibition in S. 171 does not over¬ 
ride. S. 145 433 (2}a 

*- S. 145—Liquidator as such party 

to proceedings under S. 145—He is per¬ 
sonally responsible for action of bis men 
although he be acting on behalf ef tfie 
company 433 (2)6 
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— S. 145 — PoBsession delivered by 
civil Court—PossesBion though aynoboli- 
calis effective as against person dispos- 
Bassed and latter’s actual posseBsion is 
disturbed • 424a 

'— S. 145 (4), Proviso —Person forcibly 
* dispossessed—Order forbidding distur- 
bance of such person held correct 4245 

^- 8. 147 (2)—Final order need not be 

in all oases exactly in terms of the sec¬ 
tion 762 (1) 

-"—S. 161—Inquest report mentioning 
none of the people examined could give 
any clue as,to who committed murder— 
Statement at time of trial by witnesses 
some of whom were examined at inquest 
that accused confessed her guilt soon 
after occurrence—Accused is entitled to 
get cof)y of inquest report and cross- 
examine witnesses speaking to the alleg¬ 
ed confession 861 

8. 164—No complaint against police 

Accused professing to speak of free 
will Magistrate need not question ac¬ 
cused whether police ill treated him 

SB 747a 

- 8. 195 (h )—Divorce proceedings bet¬ 
ween husband and wife—Complaint of 
theft against wife by husband of certain 
sum of money—Statement of husband in 
examination that he got such money 
from certain laly as loan— Examination 
of lady and isolated question put to her 
regarding money among several other 
questions—Denial of alleged payment of 
loan by lady — Criminal Proceedings 
should not be taken against husband 
merely on answer of this isolated ques¬ 
tion 606 (2) 

195 (1) (c)—Offence by party to 
civil proceedings -- Document given in 
evidence in suit— Complaint of civil 
Court is necessary 481a 

- Ss. 199 and 537- Complaint under 

S. 498, Penal Code, by person other than 
husband—Court’ leave must be obtained 
—Absence of sucb leave is not cured by 
S. 537 880a 

- 8. 199—Complaint by father of 

girl under 8. 498, Penal Code—No oir- 
oumstanoes in existence justifying com¬ 
plaint by father instead of husband — 
Complaint could not be entertained 

144 (1) 

— -8. 200—Complainant should be exa¬ 
mined in full on first day—But Magistra¬ 
te’s aegligenoe to do so is not illegal 

652a 


Criminal P. C. k • 

— -S. 202— Three acousii^ proceeded 
against — Two compromising—Prooesa 
against third can be legally isssued 552b 
~ — 8. 202— Complaint referred to Ma¬ 
gistrate for inquiry—Magistrate can ex¬ 
amine person complained against but 
not permit him to be represented by^ 
lawyers and dismiss complaint after 
hearing argument 447 

- 8. 203—Complaint under Merchant- 

Shipping Act cannot be dismissed under 
Criminal P. C. 647 (1> 

❖- 8. 203—Lorry purchased on hire 

purchase system—Owner forcibly dispos¬ 
sessing purchaser on alleged breach of 
contract — Purchaser filing complaint 
and asking for search warrant— Magis' 
trate dismissing complaint but ordering 
return of lorry to purchaser on having 
bond from him to produce it whenever 
required—Magistrate’s order held proper 

149* 

- 8, 208—Petition for production of 

police diaries — Magistrate must take 
steps for their production unless he de¬ 
ems unnecessary to do so 184 

- 8. 221—Accused charged tor both 

kindnapping and abduction —Separate 
charges are necessary 563» 

- 8. 221—Charge under 8. 366, Penal 

Code, must make clear to what exactly 
the charge relates—Charge held offend¬ 
ed against principles of criminal plead¬ 
ings 194 

- 8. 222—Particulars should be given 

in charge 6765- 

s{e- Sa. 233 and 236—Two distinct of¬ 

fences included in charge in alternative 
—Case not coming under S. 236—Defect 
is mere irregularity and not illegality 

6765 

-S. 233—Joint trial of accused char¬ 
ged with abduction alone and accused 
charged with both abduction and kidnap¬ 
ping is irregular 5635 

-S. 236—Two realizations by black- 

mail—Common purpose and design and 
continuity of action—No prejudice to ao- 
cased who fully knew case against them 
—Trial is not bad for misjoinder 308a 
—S. 235 (2)—Accused separately char, 
ged with kindnapping and abduction can 
be tried for each of such offences at one 
trial 676d 

—S. 236—Married girl seized, taken 
away and raped—Charge under S. 366, 
I. P. C., for kidnapping or abduction— 
S. 236 has no application 676(s 
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- 239 - 7 ^ Introduction of 8. 120.B, 

Pen<»l Cod^' to justify joint trial when 
justified stated 603fi 

-213 — Calcutta Municipal Act 

(1923), 8. 386 (l) (a)— Person convicted 
on charge under S. 386 (l) (a) on plea of 
guilty—No evidence taken nor plea re¬ 
corded in accordance with provisions of 
S. 243— Plea denied— Conviction held 
not sustainable 1176 

- S. 256—Right of defence to cross- 

examine prosecution witnesses in the 
order it wishes — Discretion of Court 
should be exercised in favour of defence 

189 

-5. 258— Warrant case —Charges 

framed—Parties not appearing on ad¬ 
journed data — Magistrate cannot act 
under S. 258 358 (l) 

-5. 276, Pj-ov. 2—Procedure for 

making up deBciency in jurors applies 
to special as well as common jurors. 638 

- S. 297—Charge to jury — Judge 

should not lecture on abstract principles 
of law—His doty is to deal with specific 
pieces of evidence and tell the jury whe¬ 
ther they should be considered or not 
and then apply the law to concrete 
instances—He should also explain those 
particular sections of the Penal Code 
which apply to particular cases—He 
must also record his explanation of the 
law to the jury in sufficient detail. 722 

-S. 297—Penal Code (1860), Ss. 368 

and 109—Trial of two persons under S. 
368 and S. 368/109— No direction to jury 
as to contradictory statements of girl 
seduced—Cases of both not dealt with 
separately—Abettor not shown to have 
guilty mild—Convictions were set aside 

606(1) 

-S. 297—Offence under 8. 366, Penal 

Code—Direction to jury that the fact of 
previous intimacy of ac'^used with girl is 
wholly immaterial, is misdh’ection 7l8c 
— •~^S. 297—Defence not urged by de- 
fonco-ploader—Stil it should be placed 
before jury if there is evidence 656 

- S. 297—Charge of rape—No plea of 

consent—Direction that age or consent 
of girl need not be considered is misdirec¬ 
tion 606(1) 

--S' 297 —Accused committing robbery 

charged under 8. 396, I. P. C.—Number 
oi aceused less than five—Charge under 
S. 396,1. P. C., split up and treated as 
charge under 8. 302,1. P. 0., together 
with charge under 8. 392,1. P. C.—Ac. 


cuaed donvioted of murder —Conviction 
held illegal SB 294a 

- S. 297-Penal Code (1860), 8s 302 

and 396—Charges under S. 302 is not 
minor to that under 8. 396 ' SB 2946 

--S'. 297—Enforcing claim to property ‘ 

is not admitting other party’s poisea- 
sion — Contrary statement in charge 
vititates it 242a 

—-S. 297—Charge in case under 8. 304, 
I. P. G., stating that person in possession 
of property about which fight took place 
is not guilty of any offence is incorrect 

2426 

- S. 297—Judge can express his opi¬ 
nion if he warns jury that it is pot; bind¬ 
ing on them 190c 

- S, 297—Confession of accused cau¬ 
sed by inducement, threat or promise— 
Judge has to decide admissibility of such 
confession—If he considers it admis¬ 
sible, he must point out to jury that 
admissibility of evidence does not mean 
that it is true and that it is for jury to 
accept or reject it 187a 

-Ss. 297 and 312—Statement of ac¬ 
cused under 8. 342—Judge omitting to 
put such statement speciffoallv to jury, 
but fully explaining to them defence of 
accused and his reasons why jury should 
disregard his retracted confession— 
Judge’somission held not harmful 1876 

- S. 297—Circumstances under which 

conviction can be based on retracted 
confession of 00 -accused not given — 
Omission amounts to serious non-direc¬ 
tion 66 

—8. 297—Non-direction — Evidence 
against all accused not same—Evidence 
against each should be dealt with sepa¬ 
rately 56 

- S. 298—Statement of complainant 

that she has been raped—Jury should be 
warned, as a matter of practice, tliat 
complainant’s evidence should not be 
accepted unless corroborated by indepen¬ 
dent evidence 833 

’•- S. 298--Caution against approver’s 

testimony beiug no^ sufficient for convic¬ 
tion in absence of independent corrobo¬ 
ratory evidence not given—Conviction 
set aside 509a 

- S. 298—Scope— Judge speaking of 

no other corroboration—Evidence referred 
in law no corroboration—Matter is some¬ 
what on border line whether tbere< was 
insufficient direction 6096 
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- S. 298-^Rvidenoe of doubtful cbatao- 

ter—Charge to jury by Judge should 
contain word of caution SB 426<i 

'- S. 298— Charge to jury — Elfeot 

should be "to give due weight to all out- 
,standing facts in case SB 426f) 

S. 299 — Scope — jury on proper 
direction thinking fit to act on evidence 
of approver ia committing no illegality 
whatever and High Court has no right 
to interfere with it 509c 

* S, 301—Verdict of jury that" they 
give the accused person the benefit of 
doubt ” is not verdict according to law 

404c 

Ss. 306 and307"“Obviou8and incon¬ 
sistent* v-erdict of jury—Judge can make 
furthej charge to jury without referring 
nvatter to High Court 640 

/S. 307—Interference with verdict 
of jury, except in cases of flagrant and 
patent miscarriage of justice, is dange¬ 
rous SB 6656 

S. 307—Disagreement with opinion 
of jury is condition precedent to making 
reference 472 

- S. 307---Soope — Judge should be 

clearly of opinion that it is necessary lor 
the ends of justice to submit case to High 
Court 404a 

- S. 307—"Necessity to submit the 

case" should depend on gravity of oilence 
and its prevalence and considerations of 
similar nature 4046 

- S. 307—Judge should state offence' 

committed 404 fl! 

-.S. 307—High Court is entitled to 

open whole case 47c 

--S'. 307 (l), (2)—Judge making refer¬ 
ence under sub-S. (1) should not record 
judgment of acquittal or of conviction in 
respect of any of charges SB OOda 
-.S'. .337 (2.,1)—Trial bv Special Ma¬ 
gistrate—Approver tendered pardon— 
Committal to Sessions is not compulsory 
—Ordinance (2 of 1932) prevails over 
S. 337 (2-A) 537 

-S’. 342—Recalling of one of prosecu- 

tion witnesses after arguments had coni- 
tiieuced in presence of accused's pleader 
—Acou-ol’s pleader not insisting on right 
to question accused or let in further evi. 
denca- Trial is not vitiated 5946 

- S. 342—Failure to follow povisions 

of S. 342 vitiates trial 347c 

t — -S. 342—Statement of accused under 
S. 3^2—Judge omitting to put such 
statemeni; speeifioally to jury,, but fully 


Crimiaal P. C. 

explaining to them defenc^of SAOused 
and his zeasous why jury snould disre¬ 
gard bis retracted confession—Judge's 
omission held not harmful 1876 

- S. 344 (l)—Explanation—Existence 

of reasonable cause is condition prece¬ 
dent to order under S. 344 H)—Magis¬ 
trate properly directing postponement 
has unfettered discretion to roroand ac¬ 
cused to custody—Explanation to S. 344 
(l) gives only one type of reasonable 
cause—CiroamstanoeB other than those 
mentioned in explanation may afford rea¬ 
sonable cause for remand 752(2) 

- S. 860 (3)—Transfer of case to an¬ 
other Magistrate after bearing principal 
prosecution witnesses — Accused not 
claiming de novo trial—Conviction of 
accused by new Magistrate—Conduct of 
trial is not satisfaotory 5826 

- S. 369—Judgment of two Judges as 

Criminal Bench cannot be overridden by 
any other Judge or Bench of Judges S70a 
- S. 370—Trial by Presidency Magis¬ 
trate—Fine less than Es. 200—Judg¬ 
ment written—Magistrate must state 
findings supporting conviction 5326 

-8. 374—Trial by jury and conviction 

—High Court can set aside conviction 
without remauding case if there is not 
sufficient evidence SB 42fc 

*- S. 386 (l)—Undivided share can¬ 
not be seized 402a 

- S. 380 (l) ffl)—Whether it is noi 

possible under S. 386 (l) (a) to attach 
undivided share of movable property by 
some other method than seizure — 
Quaere 4026 

- S. 386 (1)—Undivided share of 

convicted person cannot be attached 401a 

-S. 388—Sentence not of fine only— 

Instalments cannot be allowed 308d 
-S. 417—Appeal by Local Govern¬ 
ment from order of acquittal by Special 
Magistrate appointed under Bengal Act 12 
of 1932 is not competent 776(1) 

-^'. 418 (2)—Trial by jury and con¬ 
viction—High Court can set aside con¬ 
viction without remanding case if there 
is not sullicient evidence SB 426e 

-S. 421—Court should record reasons 

for rejection 5l5a 

-6'. 421—Practice of admitting ap¬ 
peals without any hearing cannot be 
defended . *5156 

-.S'. 423—Order for trial of accused by 

Special Magistrate under Ordinance 
(1931), S. 30—Retrial ordergd tinder 
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S. 423 —M^^isfcrate has jarisdiotion until -S.*488 (4)—Order based 'on oompro> 

he finishes retrial 551 mise that parties would live apart aa 

5* 428 Ordinance ( 10 of 1932), S. 48 before, is legal—But wife must subtnib 
(2)—High Court cannot act under S. 48 to other terms of compromise before 
( 2 ) 8. 428, is not applicable 364c maintenance order can be enforced 675 

- Ss. 435 and 144 (as amended by Act - S. 493 Legal Remembrancer is ex, 

18 of 1923)~Order of Magistrate under officio Public Prosecutor— No vakalat- 
S. 144 is open to revision 3485 nama is necessary 1185 

438 Appeal to Sessions Judge ~S, 494—Trial Magistrate permitting 
against conviction of Magistrate dismis. Public Prosecutor to withdraw one ao. 


Bed—Reference by District Magistrate to 
High Court for enhancement of sentence 
should not be entertained 791 

—“S. 438—Sessions Judge has no power 
of revision and cannot refer case under 
S. 438 4016 

- S. 439—High Court admit^ng ap- 

peal on question of sentence only—It 
can pass orders, where it does not want 
any assistance from party or Crown, 
without issuing notice or sanding for 
records 870a 

-5. 439—Crown has no right to in* 

flnence Court in revision on question of 
punishment 870d 

-5. 439—Delay in filing revision— 

Sufficient explanation given by accused 
High Court can interfere 647 (2)a 
-S. 439—Order of Subdivisional Offi¬ 
cer that there is prima facie case against 
accused— Reasonable explanation pot 
forward by accused—Proceeding should 
be quashed 647(2)6 

-S. 439—Pioding of civil Court is 

not always binding 4Blc 

S. 439 ( 5 )—High Court may reduce 
sentence at instance of third party in 
revision even though convicted person 
has not appealed in special circum- 
stanoes 3616 

S. 476— Proceedings under S. 476 
although in civil Court, are criminal 
proceedings 909a 

"" •5. 476—Express finding that in in¬ 
terest of justice inquiry should be made 
inte offence is essential 147 

#—-S. 476.B— Refusal by Assistant 
Bessious Judge to make complaint under 
S. 476—Appeal to the Sessions Judge 
lies 193 

:~S. 488—Compromise of proceedings 
under S. 488—Enforcement of compro¬ 
mise is within jurisdiction of civil Court 
and it cannot be incorporated in order 
of Magistrate 776(2} 

^-5. 488—“in the whole" do not 

mean that Rs. 100 is maximum limit 
for all dependants together 406 


oused from prosecution so that his evi¬ 
dence might be available against other 
accused—Such person is competent wit¬ 
ness in law 148a. 

-S. 526—Transfer of case to another 

Magistrate after hearing principal pro- 
seoution witnesses—Accused not claim¬ 
ing de novo trial—Conviction of accused 
by new Magistrate—Conduct of trial is 
not satisfactory 5825 

-S. 623-5—Revision in High Court 

from order of Judge of Andamans for 
reduotiou of sentence is not subsequeat 
stage of case 240a. 

-S. 528-5—Construction favourable 

to accused should be adopted 2406 

-S. 637—Complaint under S. 498, 

Penal Code, by person other than hus¬ 
band—Court's leave must be obtained— 
Absence of such leave is not cured by 
S. 537 880a 

-S. 537—Particulars should be given 

in charge 6766 

****-Si; 637,233 and 236—Twodistinct 

offences iccluded in charge in alternative 
—Casa not coming under 8. 236—Defect 
is mere irregularity and not illegality 

676o 

—^S. 537—Failure to record reasons 
for not requiring complainant to execute 
bo lid is material irregnlarity not cur¬ 
able by S. 637 433(1) 

-Ss. 540 and 342—Failure to follow 

provisions of S. 342 vitiates trial 347c 

-S. 561.A—S. 661-A does not add to 

powers of High Court— Inherent power 
does not ioolnde power to review order 
made in criminal appellate' jurisdiction 

870/ 

Criminal Trial 

*-High Court Bench acting without 

jurisdiction—Only remedy is to move 
Local Government 870a 

-Discussion as to whether a retracted 

confession was voluntary or not—It ip 
desirable that jury are out of Courtand 
accused examined in their absence as to 
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what took place between polioe and ao* 
eased 836 

-Presnmption of innocence—Guilt of 

accdsed- mast be established by relevant 
'evidence by proseoation—Onus of proving 
general isshe never shifts from proseou- 
jtion 800a 

—Magistrate should discoantenanoe 
methods by prosecution adopted to ob¬ 
tain conviction by hook or crook 8006 
-To base conviction on retracted con¬ 
fession there must be corroboration for 
the confession SB 747c 

-Verdict of jury and conviction of 

accused—Poceman of jury convicted of 
having taken bribe—Verdict and convic¬ 
tion cannot be sustained 639 

—*“Couviction—Nature of proof neces¬ 
sary stated 603c 

-Prosecution is not under obligation 

tn call all relevant evidence and pre¬ 
sumption under S. 114, Ulus, (g), Evi¬ 
dence Act, need not be raised simply be¬ 
cause prosecution does not call certain 
witnesses 600 

-Sentence—It is true that ignorance 

of law is no excuse, but it should be, 
in awarding sentence, taken into con¬ 
sideration . 3326 

-Authority of Corporation to refuse 

license can be questioned by way of de¬ 
fence in criminal Court 243<f 

-Objection to admissibility of evi¬ 
dence cannot be taken in appeal 190a 

-Evidence — Irregularity in search 

does not affect admissibility of property 
found 187c 

-Where first statement requires cor¬ 
roboration from independent sources, 
such corroboration cannot be sought in 
accomplice’s evidence recorded in Ses¬ 
sions Court 146a 

gcjjc-Jurisdiction — Commander of 

steamship complaining against members 
of crew of rioting and causing grievous 
hurt while on high seas—Processes not 
served as accused ware not to be found 
on addresses given — Subsequently ao- 
oused surrendering themselves — Casa 
transferred to Third Presidency Magis¬ 
trate—Third Presidency Magistrate had 
jurisdiction to proceed with trial al¬ 
though there was no evidence showing 
that accused were in Calcutta when com¬ 
plaint was made 145 

-;:Ia dealing with trials of criminal 

cases extraneous considerations are to be 
exclined 36<2 
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-Sentence—Tender ag^^y itself ta 

not sufficient to mitigate pwishnaent— 
It should be considered with%ther oir- 
oumajtancss FB lo 

Cuatom 

—Proof — Judgments are instances 
where the custom has been asserted ISld 
Profits a prendre—Claim lending 
to destruction of subject-matter over 
which it is claimed is anknown to law 
and custom supporting it is bad and nn- 
reaaonable 539a 

-Essentials for validity stated 539c 

Damages 

-Suit for—Work done against railway 

company—Defendant not producing rele¬ 
vant material for asoertaining measure¬ 
ment—Plaintiff's claim will not fail for 
mere non-proof 165a 

-Suit for—Claims for work done and 

reimbursement for expenses incurred for 
being ready for other promised work are 
maintainable 1656 

Debtor and Creditor 

-Creditor becoming heir to debtor or 

vice versa—Two interests are merged 

865d 

Decree 

4i -Execution—Decree transferred to 

another Court for execution—Execution 
application dismissed—Subsequent appli¬ 
cation in original Court before return of 
decree with certificate of non-satisfaction 
by Court to which it had been trans¬ 
ferred does not save limitation 906 

-Execution—Execution by assignee 

of decree-holder—Order for sale made in 
lifetime of latter—Legal representative 
of decree-holder cannot contend that exe¬ 
cution cannot proceed for entire sum 

865c 

-Execution—Minor — Minor not re¬ 
presented in suit, but represented by 
guardian in execution proceedings—Sale 
held is not valid 627o 

-Execution — Executing Court in a 

proceeding for execution of decree cannot 
consider whether the decree as it stands 
is defective or faulty 4966 

-Execution—Decree for specific per- 

formanoe of contract—Defendant to exe¬ 
cute kobala by accepting balance of price 
from plaintiff within a certain period, in 
default Court to execute and register ko¬ 
bala of sale on behalf of defendant on 
plaintiff a depositing balanqe amount— 
Default in first part of decree—Default 
by whom committed is immaterial and 
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pfainfeiff can<^ ezeoats second part of 
decree /; 496c 

—Ezeoution—Sale—Question of adequa¬ 
cy of price fetched—Most material evi¬ 
dence is collection papers relating to 
property sold SB 4866 

-Construction—Beasonable construc¬ 
tion should be put 329a 

-Liability under—Decree against 

managing committee of school is binding 
on school and can be executed against 
assets of school—Members paying debt 
are entitled to be indemnified out of 
assets of school 3292> 

-Validity—Decree valid when passed 

—Subsequent legal amendment does not 
make it invalid 321a 

-Setting aside—Falsity of ofAiiu or 

perjured evidence is no ground 274a 

’i*-Setting aside—Fraud — Plaintiff 

giving wrong address of defendant, but tak¬ 
ing no part in service of summons—Service 
is not deliberately suppressed nor is de¬ 
cree obtained oy fraud 274& 

-Value of—Decree for rent not exe¬ 
cuted—Probative value to prove posses¬ 
sion is small 222z 

Deed 

-Recitals — Alienation by limited 

owner—Recitals cannot solely be relied 
on for proving necessity 900<2 

■—Covenants,the breach of which 
entails a forfeiture, miAt always he 
strictly construed. 890c 

-Construction—SufiQoient description 

of property—Farther incomplete descrip¬ 
tion should he disregarded. 535 

—Construction—Provision for debsheba, 
and if income increases for feeding 
students, does not make endowment a 
public one. 5195 

-Construction— Some rules stated 

381 

-Recitals— Evidentiary value of, en¬ 
unciated , 222d 

-Construction—Decisions in other 

case's do not afford sufficient guidance 72c 
Divorce Act (4 of 1869) 

-Enquiry of domicile on legal princi¬ 
ples is necessary. SB 524 

-S. 10—Unnatural offence—Charge of 

—Some corroboration is necessary 12a 

- S. 10—Discretion of Court—Whan 

should bo exercised—Principle stated — 
Discretion was exercised against dissolu¬ 
tion * 126 

-S. 14—Separation deed condoning 

misconduct—Subsequent suit for disso¬ 


lution of marriage—Wife cannot roly on 
misconduct prior to separation deed 38da 

- S. 56 —Unsuccessful appeal by wife 

—Husband need not pay costs to wife— 

3886 

Easementi 

-Suit for—Necessary parlies — All. 

persons interested in servient' tene¬ 
ment are not necessary parties -Persons 
entitled to present possession however 
is necessary party. 882 

Eaaementi Act (5 of 1882) 

- S. 15—Immemorial user or lost ■ 

grant must be pleaded to obtain relief— 
Flea of long osar—Inferei^ce of lost 
grant may be drawn 2156 

- S. 18—Suit by persons on his own 

behalf and on behalf of villagers, for d|- 
claration of right of way claimed 
as customary right—Evidence let' in as 
to use of path way for over 20 yearsfrora 
time immemorial—What is proved is 
customary right and not mere easement 

078 

- S. 18—Market franchise—No such 

right ex sts in Bengal 848c 

Ejeclment 

-Profits a prendre—Claim leading to 

destruction of subject matter over which 
it is claimed is unknown to law, and cus¬ 
tom supporting it is bad and unreason¬ 
able ^ , 539a 

Election 

*-Judgment-debtor depositing money 

in Court to set aside mortgage sale— 
Attaching creditors of decree-holder 
purchaser by order of Court with**? awing 
part of deposited amount — Decree- 
holder not consenting — Decree, holder 
can challenge validity of deposit—De¬ 
posit is not decree and R. 58, Civil I*. C., 
does not apply— Sale should not be con¬ 
firmed unless mortgagee decree-holder 
refunded amount withdrawn 39a 

Emergency Powers Ordinance (2 of 1932) 

-Nature of—Ordinance 2 is special 

law for purposes of Limitaiiou Act, 

8 . 29 1 24a 

-Another meaning not to be given on 

grounds of hardship . 124c 

- S. 28 — Conviction under, is nob 

illegal for want of finding whether act is 
done in furtherance of movement pre- 
judical to puMic safety 186 

- Ss. 32, 37 and 52—Trial by S[iecial 

Magistrate—Approver 'tendered pardon 
—Committal to Sessions is not com¬ 
pulsory—Ordinance prevails over Cr/mi-r 
nal P. 0., S. 337 (2-A) ' 637 
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Emergency Powers Ordinance 

-S. 34—Limitation Act (1908), 8. 6 

•“S. 5 applies to appeals from special 
Judge under Ordinance (2 of 1932), 8. 34 
• . 124g 

•-Ss. 39, 34,45 and 52--Conviction 

and sentehoe passed by special Magis- 
jtrate under Ordinance — Appeal after 
period of seven days fixed by 8. 89 
Oourt has no power to extend time under 
Limitation Act, 8. 5 ^ 1246 

- S. 47 — Conviction under, is not 

illegal for want of finding whether act is 
done in furtherance of movement pre- 
judical to pnblio safety ‘ 186 

-S. 51—Sessions Judge has no power 

of revision and cannot refer case under 
Criminal P. C. (189R), 8. 438 4016 

—r-S. • 51 — Whether High Court can 
exercise power of superintendence 
{Quaer^ ^01*5 

-S, 51—Scope—8. 51 does not take 

away right of Special Magistrate to try 
case simply because first Magistrate does 
not wish for good reasons to try the case 
or is unable to try the case 124/ 

Evidence 

-V%lue—Witness — Junior muktear 

and young man—That is no reason by 
itself for discarding his evidence 7696 
Evidence Act (1 of 1872) 

- S. 13—Judgment declaring person 

to be auction purchaser though not inter 
partes is admissible , 2226 

- Ss. 13 and 43—Decrees, not inter 

partes, are not evidence save under 
Ss. 13 and 43 21c 

-S. 15 Accused charged under 

3. 409, Penal Code—Plea of bona fide 
payment to wrong persons under rais- 
apprebension—Evidence of other trans¬ 
actions of conversion of money to per¬ 
sonal use is not admissible 136o 

-S. 15—Conduct alleged and proved 

against accused susceptible of more than 
one interpretation Evidence of similar 
acts admissible to show systematic con¬ 
duct 136c 

- Ss. 24 and 26—Statement of ac¬ 
cused that confession was mr.de of free 
will does not relieve Court from con¬ 
sidering whether confession should be 
excluded under S. 26 on other grounds 

SB 7476 

- S, 24—Superior officer holding out 

inducement to subordinate—Confession 
by kitter cannot bo used 644 

"i—24—Confession of accused caused 
by inducement, threat or pcomise — 
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Evidence Act , 

Judge has to decide admisnUlity of aueb 
confession — If he oonsideX it wdmie- 
sible, he must point out ta jury that 
admissibility of evidence does not mean 
that it is true and that it is for jury to 
accept or reject it 187a 

* —S. 25—Confessional statement not 

used as such may be used to show that 
accused gave different version to Court 
and police 308c 

- S. 26—Statement of accused that 

ooDfessioD was made of free will does 
not relieve Court from considering whe¬ 
ther confession should be excluded under 
S. 26 on other grounds SB 7476 

- Ss. 26 and 27—Statements made by 

accused to daroga showing place in 
jungle where occurrence took place are 
not admissible being confession made to 
police officer while in custody—They are 
not made admissible by 8. 27 1466 

- Ss. 27 and 26—Statements made by 

accused to daroga sbowing place in 
jangle where oocuirence took place are 
not admissible being confession made to 
police officer while in custody — They 
are not made admissible by S..27 1466 

* - S, 27—Police officer interviewing 

person charged with offence of beiag in 
possession of cocaine and walking with 
him to place pointed out by him where 
cocaine was discovered—Accused held to 
be under police custody and statements 
held admisas 'le under 8. 27 148c 

- S. 30—Corroboration of retracted 

confession — Corroboration must come 
from independent witness and not from 
evidence of accomplices 6a 

-Ss. 32 (6) and (6)—Horoscope— 

Horoscopu prepared by person having 
special means oi knowledge of date of 
birth of pirticular person and who being 
dead canm-t he examined is admissible 
under 8. 32 ()} though net under S. 32 
(6) 51 

— S. 30—Rennel's map—Rennel’s map 
indicates correctly the course of rivers, 
but it cannot be regarded as giving cor- 
reotly the direction of villages 222h 

- S. 42—Judgment declaring person to 

be auction-purchaser though not inter 
partes is admissible 2226 

— Ss. 43 and 13—Decrees not inter 
paTte->, are not evidence save under Ss. 13 
and 43 ,21o 

S. 65—Object of bond partly to stifle 
criiJiinal prosecution—Lender, party to 
object, is not entitled to any relief— 
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Evidence Act . 

Whether s^jndary evidence is admis¬ 
sible kQua^i) 196a 

-74—Letter forwarding proceed¬ 
ings of public meeting is not pablio docu¬ 
ment 8135 

- S. ’ll —Proof of entry in public doou- 

Toent should be either by producing the 
document or certified copy—Proof of 
ownership of car is by producing register 

178a 

- S. 77—Register of motor vehicles 

showing name and address of owner if 
oonclusive against person having same 
name and address—(Quaere) 1786 

- S. 80—Depositions can be proved 

only under S. 80 and only when taken 
according to law 1906 

- S. 87—Bennel's map—Rennel’s map 

indicates correctly the course of rivers, 
but it cannot be regarded as giving cor¬ 
rectly the direction of villages 222% 

- S. 91—Document creating lease not 

admissible for want of registration—Oral 
evidence as to terms is not admissible 

612c 

-S. 91—Object of bond partly to 

stifle , criminal prosecution — Lender, 
party to object, is not entitled to any re¬ 
lief—Whether secondary evidence is- 
admissible {Quaere) 196a 

-S. 92—Written contract cannot be 

varied by local custom 772a 

——S. 101—Onus of proof is on him who 
claims right on lost grant 539/ 

- S. 101—Suit for ejectment after no¬ 
tice under S. 49, Begal Tenancy Act. on 
ground that defendants are under-raiyats 
—Onus is on defendants to prove the 
right of occnpancy or permanent right 
and not on plaintiff to prove that they 
are under-raiyats 459 

-jS. 101—Onus immaterial when all 

relevant facts are before Court 2906 

-.S. 114 — Account suit — Account 

books in possession of defeedant—Proce- 
dure to be followed indicated 4616 
3{5— Him. (6)—Oo-aoousad 
against whom charge is unconditionally 
withdrawn is more reliable witness than 
accomplice under conditional pardon 1486 

-6’. 114, lllus. (6)—Corroboration of 

retracted confession—Corroboration must 
come from independent witness and not 
from evidence of accomplices 6a 

-'»S. 114, Ulus, (e) —Official acts—Pre¬ 
sumption cannot supply deficiency in 
proof 3476 


Evidence Act 

*—“S. 114, lUas. («)—Secretary, to Gov¬ 
ernment signing petition is presumed to 
be acting within authority 1186 

- S. 114, lUus. ig) —Prosecution is not 

under obligation to call all relevant evi. 
dence and presumption under 3. 114,, 
Ulus, (g), Evidence Act, need not be 
raised simply because prosecution does 
not call certain witnesses 600 

- S. 115—Estop pal—Permanent lease 

—Document unregistered—^Tenant be¬ 
lieving that he had obtained permanent 
lease building permanent atruotures— 
Landlord can evict tenant only paying 
tenant money spent by him on ground of 
equitable estoppel " 6l2<f 

- S. 115—Two appeals heard to);ether 

with ooueent of parties—Mo party can 
subsequently eomplain that he has been 
prejudioed by appeals being heard toge. 
ther 319(f 

- S. 115—Jlf executing will on lltb 

April 1868 — Government promissory 
notes given to wife B, on her death to 
daughter D and on her death to daugh¬ 
ter’s sons— D having two sons K and J 
— K predeceasing both B and D — D who 
died after B making will of all her pro¬ 
perties bub not mentioning promissory 
note —J taking conveyance from K's son 
regarding all properties in 1901—In 1922 
K‘a son executing in very general terms 
deed of release in favour of J’s wife to 
whom J by his will had given his proper¬ 
ties in consideration for certain gift made 
by his wife—Mo mention of promisory 
notes even in this deed—Fact of promis¬ 
sory notes not disclosed to E’s son 
till 1922—In 1926 K's son suing to re¬ 
cover his half share in them—Will of M 
created gifts in praesenti and hence £' and 
J took vested interest—who was living 
after testator’s death got absolute estate 
though enjoyment of it was postponed 
till death of B and D —Hence his right 
was not defeated though he predeceased 
B and D—Art. 120, Lim. Act, applies to 
suit— K's sou could claim advantage of 
3. 18, Lim. Act, since J who was his co¬ 
partner fraudulently concealed from him 
existence of promissory notes—Dead of 
release did not relinquish K's son’e'right 
to promissory notes— K’s son was not 
estopped from olaimipg bis share in ,pro. 
misBory notes 253a 
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evidence Act 

♦ - 8 . 115-Oivil P. 0. (1908), 0. 21, 

l^r. 63 and 89—Judgment-debtor depo- 
fliting .money in Coart to set aside mort- 

p*Rage sale—Attaching creditors of decree- 
holder purchfiser by order of Coart with- 
drawieg part of deposited amount — 
'Decree-holder not conpenting—Decree- 
boHer can challenge validity of deposit 
—Deposit not decree and B. 53 does not 
apply—Sals should not be confirmed un¬ 
less mortgagee decree-holder refunded 
amount withdrawn 39a 

- S. 126—Muktear in possession of 

draft of incomplete statement but not 
meant to be filbd can claim privilege 5a 
-133—Where first statement re¬ 
quires corroboration from independent 
sourSes, such corroboration cannot be 
sought imaccomplice’s evidence recorded 
in Sessions Court 146a 

- S. 133—Corroboration of retracted 

confession — Corroboration must come 
from independent witness and not from 
evidence of accomplices 6a 

* -S. 135—Bight of defence to cross- 

examine prosecution witnesses in the 
order it wishes—Discretion of Court 
should be exercised in favour of defence 

189 

- S. 164 — S. 164 whether applies 

to criminal proceedings— Quaere 65a 

^-S’. 164 — Production of document 

for inspection is not contemplated — 
Notice and call for production can be 
made—Accused not producing document 
after notice can uss it to cross-examine 
complainant 65& 

— —S. 167—Scope—^Trial Court convict¬ 
ing accused on evidence part of which 
has been wrongly admitted— Sessions 
Court excluding wrongly admitted evi¬ 
dence upholding conviction on remain¬ 
ing evidence—Trial taking coarse subs¬ 
tantially different from that contempla¬ 
ted by law by admission of large body 
of inadmissible evidence ^Csse is outside 
S. 167 and should be sent back for retrial 

1365 

Execution 

-Application for final decree is not 

application in exeention proceedings 

798a 

-Validity—Exocution against dead 

judgment-debtor in ignorance of his 
death is not bad if legal representatives 
are brbught on record subsequently 
• J 6846 

^-Decree binding— Executing Court 

1933 Iniexes (Cal.)—5 & 6 


Execution 

cannot go behind decree and Ihiestion ite 
validity except when lack of jimsdiofeiott 
is obvious—Decree agaiust person uhdeir 
disability without proper representation 
cannot be challenged on that ground in 
execution 85. 

Execution Sale 

-Court has no jurisdiction to sell 

properties of persons who are not parties 
to proceedings or properly represented 
—Such sales are nullity 6276 

Executor 

-Executor accepting probate does not 

divest himself of that office after estate 
has been made over to beneficiaries 820a 
-Debtor appointed executor and accep¬ 
tance of office by him on death of testa¬ 
tor—Debtor is disekarged from debt but 
it forms an asset of estate 8206 

-One Executor may sue another exe¬ 
cutor 820<j 

—Assets not included in affidavit of 
assets coming into hand of executor 
after grant of probate cannot be said to 
be comprised in grant 820(2 

-Mortgage by executor as executor— 

Failure of mortgagee to scrutinize will 
does not amount to constructive notice 

429a 

-Executor taking money for himself 

—Court has power to pass interlocutory 
order directing him to bring amount in 
Court or furnish security 286a 

-Executor being also residuary lega¬ 
tee taking money for himself before pay¬ 
ing debts and legacies is breach of trust 

2866 

Explosive Substsncea Act (6 of 1908) 

-S.4(6)—Shots and arsenic supplied 

for only one bomb to be tested without 
endangering human life—Act is in fur. 
tberanoe of conspiracy and accused is 
guilty under S. 4 (b) SB 747*2 

Fishery 

-Custom as to—Mare payment of a 

fee does not convert customary right 
into a license if custom is otherwise good 

6396 

-^Tenanoy (is to—Bent being paid 

according to number of persons tbateaoh 
holder of kheo may employ is unknown 
to 1 tw 53^ 

-^Permanent right—Holding where 

permanency is not the universal and 
intergal inoident'-Modeof proving per¬ 
manency stated 539g 

--Fishing dona under leave.and liodn- 

se—No quaition of limitatioa or alversa 
possession arises 539h 



Subject Index. 

Fishery 

♦ -Tidal W tidal and navigable river 

can be prjf^d by express or presumed 
gran*ii froci Grown 222a 

-PoBsesaion—Condnct of proprietor 

must be considered in determining pos¬ 
session 222c 

Freud 

*—Plaintiff giving wrong address of 
defendant hut taking no part in service 
of summons—Service is not deliberately 
suppressed nor is decree obtained by 
fraud 

General Clauie* Act (10 of 1897) 

- 'Ss. 6 and 30— Detention in Jail 

under conviction after ordinance expiry 
is not illegal 516e 

Government of India Act (1915 5 and 6 
Geo S Ch 61) 

»}.-S. 72—Sentences under Ordinance 

are not intended to expire with tbe 
Ordinance 280c 

- S. 72—Ordinance once issued may 

be repeated 278a 

-S. 108—It is under ordinance-mak¬ 
ing power of Governor-General to alter 
and amend Letters Patent 364a 

-S. 107—Whether High Court can 

exercise power of superintendence — 
Quaere 401c 

- S. 107— Power of superintendence 

not repealed by S. 39 of Ordinance (11 of 
1931) ,, 1326 

- S. 107—“Superintendence”— Mean- 

ing and nature of, explained 132c 

- S. 107—Limit upon to be enforced 

under S. 107 132c2 

-S. 107—Prohibition and mandamus 

are not the sole forms of superinten¬ 
dence 132e 

- S. 107— Power of superintendence 

should be exercised upon judicial princi¬ 
ples 132/ 

-S. 107 — Conviction by Special 

Magistrate acting under Bengal Ordi¬ 
nance — Prisoner, ignorant, complaining 
after seven days that the Magistrate 
had no jurisdiction — Objection should 

he entertained I32g 

—(1919, 9 and 10, Geo 5. Ch 101) 

- S. 49 (l)—Secretary to Government 

signing petition is presumed to be acting 
within authority 1186 

- S. 107—Contempt of Commissioners 

Court—High Court has jurisdiction to 
entertain application 118c 

High Court 

—j^Ghief Justice has no greater judicial 
powers 8706 

* -High Court Bench acting without 


1983 Calcuita 

High Court 

jurisdiction— Only remedy is to move; 
Local Government 870e 

High Courts (Indian) Act (1861, 24 and 2S 
Vie. Ch, 104) 

-S. 15—Prohibition and- m'andamo*'^ 

are not the sole forms of superintendeuoe 

lS2e 

Highway < 

-Obstruction—Individual can sue for 

removal of obstruction without special 
damage 884 

-Alienation by widow for legal neces¬ 
sity—Beversioner cannot recover proper¬ 
ty by offering to pay purchaser amount 
raised 900& 

-Alienation by limited “owner—Reci¬ 
tals cannot solely be relied on for prov¬ 
ing necessity 900^^ 

Hindu Law 

-Alienation, widow—Permaqent sub¬ 
lease by Hindu Widow— No legal neces¬ 
sity—Sub-lease bona fide—Under-raiyat 
acquiring occupancy right by custom 
during widow’s lifetime—He is protect¬ 
ed from eviction by reversioners GlOa 
-Alienation— Widow granting per¬ 
manent lease in excess of legal necessitv 
—This fact in itself does not prove fraud 

610c 

—Dayabhaga school—Stridhan Ayau- 
taka—Daughter’s son does not include 
step-daughter’s son— Latter is not pre¬ 
ferential heir to brother’s son 858 

-Gift—Unborn person—A gift cannot 

be made to person unborn at the time of 
tbe gift 52dd 

-Gift — Construction — Rule as to 

laid down—Gift may be valid as to per¬ 
sons qualified to take as gift though not 
by inheritance 529e 

^-Joint family—Coparceners are not 

* necessarily partners in other coparce¬ 
ner’s business 151d 

-Partition—Agreement to keep soma 

properties joint—Whole partition depen¬ 
ding upon common use of such pro¬ 
perty—Parties are estopped from suiug 
again for partition of properties kept 
joint—Rule of perpetuity is not offen¬ 
ded 89i 

-Religious endowment—Shebaitship 

—Succession—Rules laid down in the 
case of Tagore v. Tagore apply to it 5296 

-Religious endowment—Shebaitship 

—Succession—Provision for sucoession 
of some heirs to exclusion of others is 
invalid , 529(r 

-Religious endowment—Family i^ol 

—Whether the endowment can be sat 
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^indla Law 

aside by oonsant of all perfeies interested 
—Quaere 295b 

——iieligious endowment — Consent 
^eoree does-'not terminate debnttar 
character if euch estate is not repre¬ 
sented 295c 

•—^Religious endowment—Idol is not 
perpetual minor 295c 

— ‘—Religions endowment—Family idol 
—No presumption that settlors ever in- 
tended that family ceremonies, as the 
income increased, should become more 
and more expensive 295/i 

-Religious ^ endowment — Shebait— 

Provision for ’residence is valid—But 
ultimate direction to build for heirs is 
for benebji of heirs 295i 

-fleligious endowment—Construction 

—No absdlute interest held created in 
favour of deity but only charge for 
worship and upkeep 295; 

-Religious endowment — Perpetual 

minority of deity is not under Hindu 
law—Valid contract on behalf of deity 
is capable of apecitic performance I09i; 

-Religious endowment — Pujari— 

Property alloted to pujari in lieu of 
wages is debuttar and cannot be aliena¬ 
ted by him 44a 

-Religious endowment — Pujari — 

Failure to carry out the duties but 
wiling to work as such — He should be 
allowed to continue 44b 

-Succession—Dayabhaga — Stepbro. 

tber is preferred to nephew t G22a 

-Widow—Alienation — Onus is on 

alienee to prove necessity — Alienee 
must act honestly and make due 
inquiries 900c 

-Will—Deeds must be construed, so 

far as is possible, in accordance with 
Hindu law 529a 

-Will—Construction—Settlers held 

to have attempted to provide for suc¬ 
cession to shebait office — No gift over 
held created—Gift held to be of 'un¬ 
certain and shifting character 529/ 

-Will—Daughters — Presilmption 

No presumption in regard to a daughter 
that in every cafe she takes less than 
what would be taken by male 72b 

Hindu Wills Acti(21 of 1870) 

•-Will — Executed after 1870—Cal¬ 
cutta view stated 234a 

Income-tax Act (11 of 1922) 

]—51,19 (2) — Whether payment is 
capi&l expenditure depends on nature 
of business of payer and other related 


(^p 


Income-tax Act 
factors — Money paid by o8H|Peoy io 
lump sum as compensation foA losi’ of 
agency to avoid future revenue expen- 
diture as commission is not capital ex¬ 
penditure 777a 

- S. 10 (2) (ix) — Expenditure need 

not be made with'view to produce pro¬ 
fits iu year of account 777c 

——5. 18 — Payment made for some 
improper or oblique par pose outside 
course of business mauagemeot—Deduc¬ 
tion of such amount is not permis- 
Bible 7775 

-5. 34 — Deduction improperly al¬ 
lowed—S. 34 is applicable to put right 
assessment— Obiter 777d 

Insolvency 

* -Decision in insolvency proceedings 

does not operate as res judicata in 
subsegaent suit 673 

-Defendant depositing amount with 

plaintiff’s pleader under Court’s order— 
Deposit subject to result of pending 
action —Subsequent insolvency of defen¬ 
dant—Plaintiff is entitled to deposit in 
preference to general creditors 625 

-^Judgment — Effect of subsequent 

order vacating former one is that former 
was not law when made 547 

-Composition deed—Balance of amount 

left with trustee after paying creditors— 
Trustee can pay such balance to debtor 

387 

Insurance 

* — Fire- -Renewal is fresh contract 

—Property burnt between date of expiry 
and date of renewal — Company is not 
liable 170 

Interpretation of Statutes 

-Plain and grammatical meaning 

should bo given effect to 9195 

— ■ •Duty of Courts — Courts have to 
administer law as they find it ^ 919(2 

-^Enactment specially criminal one, 

ought not to be construed so as to give it 
reatrospective effect unless such intention 
is clear from language used 7325 

-Heading should not be taken at foot 


of letter 

-Technical language has 

meaning 

--Retrospective effect 

given to statute so as to 
right unless language 
pressly saya.eo 

-Buies regarding construction of word 

stated 358 (2)c 

-Meaning of language must be deter¬ 
mined 3225 


699c 
technical 
4676 
should itot be 
impair existing 
of Bthtnte ex- 
SB 435a 



Subject Index, 1&33 Oalodtta 

Lkndlord and Tenant 


86 

. InterpretatiW of Statutes 
-—True meaniag of pas¬ 
sage may to found by comparison with 
other provisions 283f> 

-Penal Statute — Penalties under 

statute are not affected by repeal of 
statute 2805 

-Penal statute—Role laid down 280i 

-Bye-laws of regulations framed under 

statute should be supported unless mani¬ 
festly unfair or unreasonable 243c 

-Another meaning not to be given on 

grouD'ls of hardship 124c 

Land Acquisition Act (1 of 1894} 

- S. 16—Sale of Tauzi after acquisition 

by Collector—Compensation for acquisi¬ 
tion of proprietary and ganti interest 
goes to original proprietor—Otherwise it 
goes to auction-purchaser 622a 

- jS. 18—Proceedings before Clloutta 

Improvement Tribunal under 8. 18, Land 
Acquisition Act, instituted subsequent to 
title suit — Whether civil Court can 
invoke S. 10, Civil P. 0. 8875 

-S. 18—Person making reference must 

adduce evidence showing his interest 21a 

-S. 18—Person claiming permanen* 

interest as tenure holder under zaminda^ 
contending that zamindar is only en¬ 
titled to compensation to 'extent of 
amount he agrees to grant abatement of 
rent—Burden of proof is on tenure holder 

215 

-- Sa. 23 and 24—Right in owners of 

holders of interest to compensation as at 
date of declaration is not created 5225 

- S. 23—Compensation—Tenancy land 

—True test of, is to asoartain market 
velua of land and then to apportion' 
amongst persons having different interests 

312a 

- S. 23—Valuation of plot close by is 

no basis of valuation of land far apart 

312o 

- S. 23—Belting 'system—System de¬ 
pends on variety of facts—It cannot be 
apj)lied where land is sold by bigbas 
or acres 25a 

-S. 23—Income-tax return cannot be 

relied on in determining rental value of 
buildings 255 

- S. 30 — Compensation awarded to 

kheraji hrahmottardars for acquisition 
—Minerals not acquired—No abatement 
of rent claimed—Zamindar is not en¬ 
titled to participate in compensation 767 

Landlord and Tenant 

-Third person in pursuance to settle¬ 
ment from landlord dispossessing tenant 


—Suit by tenant for recovery of posses¬ 
sion is governed by Bengal Tenancy Act 
(1885), Sch. 3 89aa 

-Proposed user likely to render land 

temporarily unfit—Injunction may be 
issued 8905 

-Suit for rent by cosharer landlord 

—Other cosharer refusing to be joined as 
co-plaintiff—Denial of plaintiff's title by 
both tenant and cosharer not impleaded 
as co-plaintiff—Question of title can be 
decided 824a 

-Tenant holding over for a number 

of years—His sou olaiming.to be on land 
on payment of rent is not in position 
of trespasser and suit for ejectment is 
governed by Court-fees Act. (1870), 
S. 7 (9) (c) ^ 8225 

-Tenant allowing decree for *rent for 

entire holding to be passed in simple 
rent suit is not barred by res judicata 
from raising plea of dispossession sub¬ 
sequently in another suit 793 

—Compensation awarded to kheraji 
hrahmottardars for acquisition — Mi¬ 
nerals not acquired—No abatement of 
rent claimed—Zamindar is not entitled 
to participate in compensation 767 
—Agricultural tenancy—Notice of ter¬ 
mination need not expire with the end 
of the year 745 

-Kaemi jote is applicable to raiyat 

or a tenure-holder 682a 

-Estoppel—Bssentiala are that re¬ 
presentation must be believed by tenants 
and it must ba consistent with docu¬ 
ment creating tenancy 6825 

-Parent holding an agricultural one 

—Tenancy created before Bengal Ten- 
hney Act for residential purposes to non- 
agriculturist—Permanent lease granted 
by under-raiyat—Lease is governed by 
Transfer of Property Act and not Bengal 
Tenancy Act 643 

-Occupancy holding — Land over 

which right of occupancy can be ac¬ 
quired by tenant should be land used 
for agricultural or horticultural purpose 

5905 , 

-Rent — Doctrine of Buspension of 

rent—Nature explained 566a 

-Rant — Doctrine of suspension of 

rent—Rules regarding scope of doctrine 
mentioned 5665 

-Zamindar carving out tenure—He 

is competent to interpose betweemhim. 
self and his tenants an intarmedidte 
holder 543 
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Landlord and Tenant 

' —Rent—Suit for—Plaintiff registered 
under Land Registrati on Act—He alone 
Qan maintain suit • 5275 

—“Aba'ndpnment—Mere non-payment 
of rent doetj not prove abandonment of 
tenant 477^ 

*•—Gift of occupancy holding without 
consent of landlord—Landlord is not en¬ 
titled to eject transferee 377 

-Rent—Change to kind from money 

—Evidence to prove change must be 
given 3196 

-Plea of suspension of rent on ac- 

countof dispossession by landlord—Onus 
is upon ten&nt to prove dispossession 
and nut upon the landlord to prove res¬ 
toration where finding in previous suit 
waS that tenant was dispossessed by 
land Iori 290a 

-Rfiit—Suit for—Claim of abatement 

cannot be decided in absence of all ten¬ 
ants as parties 182 

-Tf'fjuro holder claiming particular 

interest—Harden of proof ison tenant 21i 
Land Tenures 

-Utbandi—Position' prior to 1928 

was precarious 609a 

-Utbandi — General conception of 

such holdings enunciated 6096 

-Utbandi—No notice is necessary— 

Tenure is not governed by T. P. Act, S. 
106 609c 

Le 

-Uonstruotion— Kajastiwa ' includes 

cess — Cess whether appropriated by 
Government or District Board makes no 
difference 627e 

Legal Practitioner 

-Admission on point of law is not 

binding on his client 513a 

Legal Practitioners Act (18 of 1879) 

-S. 12 — ‘‘Defect of character” in¬ 
cludes also such defect in pleader’s 
character which renders him unfit to be 
mendier of his profession — Conviction 
for offences committed in connexion with 
civil disobedience movement involves 
serious defect of character and action 
can be taken under S. 12 731 

- S, 14—S. 14 isnistei'ial even in pro¬ 
ceedings in revenue office 344a 

- S. 14—Irritation or disappointment 

is no justification for casting imputations 
on integrity of officer of Court 3446 
Letters Patent (Cal) 

- Cl. 12--Malicious prosecution—Cri¬ 
minal proceedings started at D agaiast 
p«ir8o)i residing at C —Summons served 
at 0 and damages occurring at C—Court 


Letters Patent . . , 

at C has jurisdiction to entwain suit for. 
damages. * 706 

- Cl. J.2 — Land partly within and 

partly without local limits—Each defen¬ 
dant need not be interested in land with¬ 
in jurisdiction 29da 

- Cl. 16—Whether order in claim case 

is judgment— Quaere 7156 

'—^Cl. 16 — Appeal—Pinal decree for 
mortgage—Order to sell without reserve, 
is not appealable 5046 

-It is under Ordinance-making power 

of Governor-General to alter and amend 
Letters Patent S64a 

Limitation Act (9 of 1908) 

“*—Construction — Strict grammatical 
meaning of words is the only safe guide 

4226 

-Applicability—Provisions of Act ap¬ 
plicable—English decisions need not be 
referred to 325a 

-Another meaning not to be given ou 

grounds of hardship 124c 

- S. 5—Memorandum of appeal filed 

without stamp and out of time by 21 days 
— Time should not be extended, even 
though litigant was pardanashin lady 

7966 

- S, 5—Extension of time—Held on 

facts that time cannot be extended 4G2 

- Ss. 5, 3 and 29 — Time for appeal 

fixed by S. 33 (2), Bengal Emergency 
Powers Ordinance, 1931, cannot be ex¬ 
tended by S. 5 132a 

—S. 5—Ordinance (2 of 1932), Ss. 39, 
34, 45 and 52—Conviction and sentence 
passed by Special Magistrate under Ordi¬ 
nance — Appeal after period of seven 
days fixed by S. 39—Court has no power 
to extend time under Limitation Act 
S. 5 1246 

- S. 6 — 8. 5 applies to appeals from 

Special Judge under Ordinance (2 of 1932)- 
S. 34 124(7 

- S. 6—S. 6 does not apply to proceed¬ 
ings to obtain final decree in mortgage 
suit 508a 

- S. 10—Parson not accepting shebait- 

ship—His possession is not tainted with 
fiduciary relationship and is adverse to 
deity 295rf 

——S. 10 (a» amended in 1929)—She- 
bait’s possession cannot be adverse 295/ 

*- S. 14, J<lxpl. 1—Plaint ordered to 

bo returned to be filed in proper Court— 
Time between date of order and date 
when plaint is ready for return should 
be excluded 914 
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t LimiUtien A'.t 

l^nd 29 (i)''{as amended by Act 
10 <f/ i9f2 )—Beogd Tenancy Act (8 of 
1885 as amended by Ac of 4 of 1928) Ss. 
174 and 185—S. 18 Lim. Act applies to 
application under S. 174 7826 

- S. 18 and Art. 120— M executing 

will on 11th April 1868—Government 
promissory.notes given to wife B. on her 
death to daughter D and on her death 
to daughter's sons —D having two sons 
K and J —K predeceasing both B and 
D —D who died after B making will of 
all her properties but not mentioning 
promissory.notes —J taking conveyance 
from K's son regarding all properties in 
1901—In 1922 K's son executing in very 
general terms deed of release in favour 
of J's wife to whom J by bis .;will had 
given his properties in consideration for 
certain gift made by his wife—No men. 
tion of promissory.notes even in this 
deed — Fact of promissory notes not 
disclosed to K’s son till 1922—In 1926 
K’s son suing to recover his half-share in 
them—Will of M created gifts in prae. 
senti and hence K and J took vested in- 
terest— K who was living after tes. 
tator’s death got absolute estate though 
enjoyment of it waspostpcned till death 
of B and D —Hence his right was not 
defeated though he predeceased B and D 
—Art. 120 applied to suit — K’s son 
could claim advantage of S. 18. since J 
who was his co-partner fraudulently con- 
csaled from him existence of prom.ssory. 
notes — Deed of release did not 'relin. 
quish K’s son’s right to promissory-notes 
—K’s son was not estopped from claim- 
ing his share in promissory-notes 253a 

- 8. 18—What consitutes fraud and 

effect of fraud explained 253c 

- S. 19—Acknowledgment of time-bar- 

red debt—Implied promise inferred from 
snoh acknowledgment is not cause of 
action for suit unless there is express 
promise to pay debt ' 658 

—T—Ss. 19, 20 and 29 (as amended by 
Act 10 of 1922)—S. 29 does not cut down 
whatever is provided by special or local 
law either by express words or clear in- 
tent ion 90c 

——Ss. 19 and 20—Bengal Tenancy Act 
(1885), 8s. 184, 185 and 8ch. 3—Oases 
under 3oh. 3 between 1922-28 are gov¬ 
erned by Ss. 19 and 20 9Qd 

—'“S. 19Acknowledgment — Letter 
addressed by lessee to lessor held to be 
acknowledgment 90c 


1933 Galcuiza 

Limitation Act 

- Ss. 20 and 21—Authority need not 

be spbcial one for payment of particular 
loan ■ 826a, 

-S. 20 — Payment of principal by" 

mortgagor after transferring portion 
of mortgaged property extends limita¬ 
tion against transferees 3255 

-S. 20—Payment of interest by one 

brother—Authority to pay on behalf of 
other brother must be proved to save 
limitation as against him 2685 

-Ss. 20, 19 and 29 (as amended by 

Act 10 of 1922) — 8. 29 does not cut 
dbwn whatever is provided by special or 
’ local law either by express words or 
clear intention 90c 

-S. 21—Debt duo by two, brothers 

ailoted to one at partition—Paymenl of 
interest by one of them will fiot save 
limitation as against other unless such 
member is authorised to make such pay¬ 
ment 8265 

-S. 21 (2) — Oases of joint debtors 

should be coosidered separately 90a 

’f'-S. 26—I'ishing right through hired 

men cannot be acquired by prescription 

539d 

-5. 28 — Joint shabaits dividing de- 

buttar property between them — Bent 
and profits applied by them to their own 
purposes—Still idol’s right is not ex- 
tinguisbed 295g 

- S. 29—Ordinanoe (2 of 1932)—Na¬ 
ture of—Ordinance 2 is special law for 
purposes of Limitation Act, 8. 29 124a 

- Ss. 29, 19 and 20 (as amended by 

Act 10 of 1922) — 8. 29 does not cut 
down what is provided by special or 
local law either by express words or 
.olear intention 90c 

- Art. 11.^—Civil P. 0. (1908), O. 21 

Br. 97 and 103 — Executing Court not 
giving delivery—R. 97 does not apply 

2465 

- Art. 13—Provincial Insolvency Act 

(1920), 8. 4 (3)—Order under 8. 4 (3)— 
Subsequent suit to declare title to pro¬ 
perty declared to be sold is not governed 
by Art. 13 263 

- Art. 49 — Art. 49 does not apply 

where half share in movables is sought 
to be recovered by declaration of title 

2535 

—^Arts. 66 and 116—Application under 
0. 34, B. 6, Civil P. C., is governed by 
Art. 116 •268a 

- Art. 89—Befnsal may be ii|feri<ed 

from circumstanoea, and failure to com- 



Subject iRDsici 

Xinitation Act 

ply wibh definite demand may sometimes 
amount to refusal 204s 

51—Art. 91 has no application 
^here deed* challenged is neither exe. 
cuted by plaintiff nor by one under 
^ whom* he claims—But it applies where 
he has to set it aside before getting any 
relief 8126 

■—Arts. 113 and 116~PurGha8er agree¬ 
ing to release property of mortgage— 
Purchaser failing to do so—Suit by ven¬ 
dor on such covenant is governed by 
Art. 116—And if it is specific perform¬ 
ance by Art. US 641a 

- Art. 116 and 113—Purchaser agree¬ 
ing to release property of mortgage — 
Purdhaser failing to do so—Suit by ven¬ 
dor on *8006 covenant is governed by 
Art. 116—And if it is specific perform¬ 
ance by Art. 113 641fl 

Art. 116—Application under 0. 84i 
R. 6, Civil P. 0., is governed by Art. 116 

268a 

Arts. 120 and S. 18—JIf executing 
will on 11th April 1868 — Government 
promissory notes given to wife B, on her 
death to daughter 2> and on h-r death 
to daughter's sons —D having two sons 
K and J—K predeceasing both B and D 
D who died after B making will of all 
her properties but not inentioning pro¬ 
missory notes —J taking conveyance from 
K'a son regarding all properties in 1901— 
In 1922 K’b son executing in very gene¬ 
ral terms dead of release in favour of J’s 
wife to whom J by his will baa given 
his properties in consideration for cer¬ 
tain gift made by his wife—No mention 
of proraisBory notes even in this deed— 
Fact of promissory notes not disclosed 
to K’b son till 1922—In 1926 K’b son 
suing to recover his half share in them 
Will of M created gifts in praesenti 
and hence K and J took vested interest 
N who was living after testator's 
death g!jt absolute estate though enjoy¬ 
ment of it was postponed till death of B 
anl Hence his right was not defeated 
though he predeceased B and D—Art. 
120 applied to suit— K’b eon oonld claim 
advantage of S. 18, since / who was his 
co-partner fraudulently concealed from 
him existence of promissory notes—Deed 
of release did not relinquish K’a son’s 
right to promissory notes— K’b son was 
not esilopped from claiming his share in 
promissory notes » 263a 


1938 OaEcutta 

Limilatioa Act 

- - Art, 132—Mortgagee awllB of j»nr- 

obase of equity of redemptioir bQt not 
impleading purchaser in mortgage suit 
brought more than 12 years after due 
date—Equity of redemption wholly un¬ 
represented in suit—Purchaser in exe¬ 
cution of mortgage decree gets no title 
to property and has no remedy against 
purchaser of equity of redemption 912 

- Art. 142—Trespasser’s declining to 

vacate land in spite of demands of owner 
amounts to open dispossession 414 

- Arts. 142 and 144—No dispossession 

or disoontinnanoe—Suit for possession 
by plaintifif is governed by Art. 144 and 
not by Art. 142 102/ 

- Art. 144—Person not accepting she- 

baitship—His possession is not tainted 
with fiduciary relationship and is ad¬ 
verse to deity 296d 

- -Art. 144 {as emended in 1929)—She-, 

bait’s poBsessiou cannot be adverse 293/ 

- Art,’ 144 — Joint shebaits dividing 

debuttar property between them—Bent 
and profits applied by them to their own 
purposes—Still idol's right is not extin¬ 
guished 295p 

- Arts. 144 and 142—No dispossession 

or discontinuance — Suit for possession 
by plaintiff is governed by Art. 144 and 
not by Art. 142 102/ 

- AH. 156—Time for filing appeal from 

preliminary decree runs from date of 
preliminary decree and not from that of 
final decree 796a 

- Art. 166— Actual notice to set aside 

sale received—Absence of formal notice 
is no bar 886a 

- Art, 166 — Notice of motion filed 

within limitation—Application is then 
held to be in time 8866 

- Art. 180—■ Application for delivery 

of possession by auction purchaser— ' 
Sale confirmed—Appeal preferred against 
order dismiesing application for setting 
aside sale—Time rune from appellate 
order—Appeal bald maintainable ^11 

***- Art. 181—Suit on mortgage by next 

friend of minor—Preliminary decree— 
Death of next friend—No new next friend 
appointed — Application for passing of 
final decree by minor within three years 
of attaining majority but three years after 
expiry of period of grace is in time 5086 

-Art. 181—Deposit of sale price .by 

auction- purohaser—Decree - bolder dravv- 
ing. amount due to him—Excess amount 
due to judgment-debtor in Court deposit 
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I Limitation ^t 

*T-,,gale aside — Aiiotion-purchaser 
witifdiawiDg money in Court deposit— 
Order setting aside sale set aside on ap. 
peal—Suit by judgment-debtor for resti¬ 
tution of money drawn by auction-pur¬ 
chaser—Limitation is three years from 
date of such order 422a 

- Art. 181 — Mortgage — Application 

for personal decree — Limitation is 
governed by Art. Ibl 251a 

- Art. 181—Interpretation — Art. 181 

is a residuary article adopted to many 
different classes of applications 251(f 

- Art. 182—Judgment-debtor entitled 

to rai'>a plea of limitation but not doing 
BO—He is precluded from raising this 
plea at subsequent stage of execution 
proceedings 855 

- Art. 182 — Execution — Validity— 

Execution against dead judgment-debtor 
in igooranoe of his death is not bad if 
legal i-ppresentatives are brought on re¬ 
cord subsequently 6845 

- Art. 182—Through mistake of Court 

rlecreedated wrongly—Application barred 
from correct date but within time from 
mistaken date—Execution held to be in 
time 239 

- Art. 182 (5)—Decree transferred to 

another Court for execution—Execution 
application dismissed — Subsequent ap¬ 
plication in original Court before return 
of decree with certificate of non-satis¬ 
faction by Court to which it had been 
transferred does not save limitation 906 
MahomeTdan Law 

-Alienation — Guardian — Da facto 

guardian cannot alienate minor's pro- 
perty. but minor can ratify aliention on 
becoming major 102c ’ 

-Dflbt—Liability—Suit' against heir 

in possession of assets of debtor without 
joining others—Decree can be enforced 
against entire assets in bands of heirs 81 

-Divorce— Mahomedan may divorce 

wife at his mere whim '* 275 

•-Divorce—Talak by written instru¬ 

ment is valid, notwithstanding that it is 
not brought to notice of wife 27c 

-Divorce — Marriage is purely civil 

contract—Terms of kabinnama must be 
construed in same way as provisions in 
any other kind of contract 27rf 

-Gift—Possession as the nature of 

subject of gift is capable of is sulficieut 
~Equity-ol redemption [in usufructuary 
mortgage can be subject of valid gift 

785a 


Mahomedan Law [. 

--pGift—Gift may be validated by ob¬ 
taining possession subsequent to gift 7855 

-Marriage—Dissolution—Proper 

oedure is to file suit for dissolution 'o( 
marriage according to law ■ 630 

——Keligious endowment — Custom of 
appointment of kbadem by election by ke-* 
sidents and sanction from zamindar— 
Elected man is to be regarded as duly 
appointed unless zamindar refuses sanc¬ 
tion 739a 

-SeligiouB institution—Female is not 

excluded from holding religious office un¬ 
less duties of office cannot, be performed 
by her or by her deputy—Onus cf prov¬ 
ing that she is precluded from holding 
office lies on person who pleads, such 
execlusion 7395 

-Wakf — Wakf for mainthnarica of 

settlor’s family is valid provided there is 
ultimate gift of substantial portion of it 
to charity 7i6a 

— 7 “ Wakf—Ultimate gift to charity must 
be implied from terms of doenment — 
14/16bh8 of income for raaintenanf'e of 
family without mention of ultimate gift 
to charity on failure of descendants — 
Wakf is invalid 7105 

■-Wakf — Construction •“ Principle 

stated 102a 

-Wakf— Mere declaration of wakif 

extinguisbes his rights in wakf property 

1025 

—Wakf—Validity established —Whe¬ 
ther acted on or not is immaterial 102c 

-Wakf — Family settlement made 

after wakf cannot affect wakf property 

I02d 

Malicioua Prosecution 

-Proceedings under S. 470, Criminal 

P. C., although in civil Court are crimi¬ 
nal proceedings 009a 

-Warrant issued and executed—Pro¬ 
ceeding constitutes prosecution 9095 

-Whether proceedings might not bu 

considered prosecution before issue or 
execution of warrant—Owaerc 909c 
—^Sanction' obtained by individual 
without reasonable cause and by false 
evidence—Prosecution is by individual 
though Judge has granted 'sanction and 
filed complaint 909rf 

-Orders granting sanction set aside on 

appeal—Proceedings terminate in favour 
of plaintiff as required by law 909e 
Maxims 

-“Act of Court shall ’prejtfdicS no 

man”—Through mistake of Court decree 
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Maxim 

dated wrongly—Application barred from 
correct date but within time from mis- 
talren date—Execution held to be in time 
• 239 

Medical Pegrees Act (7 of 1916) 

—^— Ss. 4 and B —Accuted leading people 
to believe that his college was allopathy 
college and issuing allopathic diploma is 
guilty under 8. 5 456 

Merchant Shipping Act (21 of 1923) 

- S. 63—Complaint under Merchant 

Shipping Act cannot be dismissed under 
Criminal P. C. (1898), S. 203 647 (l) 

Merger 

-Debtor and Creditor — Creditor be¬ 
coming heir to debtor or vice versa—Two 
interests are merged 865d 

JMesne Profits 

-Plaintiff precluded from obtaining 

khaS pcsseBBion—Decree for mesne pro- 
lits can be allowed 554c 

-Claim for mesne profits against tres¬ 
passers—Nature of decree to be passed 
indicated 554d 

Minor 

■-Minor not represented in suit but 

represented by guardian in execution pro¬ 
ceedings—Sale held is not valid 627c 

-Ratification— Sale in execution of 

rent decree obtained against person while 
minor—Surplus of sale proceeds 'allowed 
to be taken in execution of subsequent 
rent decree after attaining majority— 
Sale must be regarded as ratified 627d 
Mortgage 

-Application for final decree is not 

application in execution proceedings 798a 

-Final decree based on valid and 

operative preliminary decree cannot be 
void 7986 

*-Suit by mortgagee—Purchaser of 

part of equity of redemption not implead<> 
ed—Purchaser of mortgaged prdberty 
in execution of mortgage decree can 
bring a suit for possession and get decree 
subject to right of redemption by the 
purchaser of equity of redemption 728 

-Subrogation—Subsequent mortgagee 

paying off prior mortgage is . subrogated 
to position of prior mortgagee 482c 

-Mortgage debt is payable where 

mortgagee resides in absence of contract 
to contrary 3796 

-Costs in mortgage suit are to be re¬ 
garded as liquidated amount 2516 

Rights of mortgagee— Mortgaged 
pi*operty purchased by two persons— 
Bight to possess property is. with prior 


Mortgage 

purchaser whether he is^ridF or bnbtiB- 
qneat mortgagee ^ * 181a 

-Rights of mortgageft^Foisiie' mort¬ 
gagee is entitled to sale of property even 
though sold in execution of decree ob¬ 
tained by first mortgagee in suit to which 
he was not party 1816 

-Movables subsequently brought 

on premises osn be validly hypothecated 

154e 

Motor Veliieloa Act (8 of 1914) 

——Rules under — Register of Motor 
Yehicles showing name and address of 
owner if conclusive against person having, 
samh name and addtesk—(Qaacfs) 1786 
MuMolman Wakf Act (42 of 1923)^ 

- S. 3—Wakf in whloh whole of ulti- 

mate benefit is not reserved for poor or 
for other religions purpore comes under 
Act of 1923 and not under Act of 1913 

681 

Muiaalman Wskf Validating Act (6 of 1913) 

- S. 3—Ultimate gift to charity must 

be. implied from terms of document— 
14/16ths of income for maintenance of 
family without mention of nltimate gift 
to charity on failure of descendants 
—Wakf is invalid 7166 

- S. 3—Wakf in which whole of ulti¬ 
mate benefit is not reserved for poor or 
for other religious purpose comes under 
Act of 1923 and not under Act of 1913 

581 

Navigable River 

-River to be navigable must be navi¬ 
gable tbrougbont tbe year for ordinary 
boats for commercial purposes 615a 

-Test of public navigable river sta- 

ted 6156 

-Construction of bridge at point when 

obstruction stated 615c 

Negotiable Inatruments Act (26 of 1881) 

- S. 28—Biecutant describing himself 

as agent—Words are only descriptive— 
He must sign for or oii behalf of his 
principal if be ia acting as an agent 660 
Oatfaa Act (10 of 1873) 

——Ss. 8 and 9—Special oath can be 
administered under S. 9 only when initi¬ 
ative comes from parties 116 

Occupancy bolding 

-Occupancy right is right of property 

in land and is devisable by will—Ab¬ 
sence of provision in Tenancy Act does do£ 
prohibit right of bequest 908 

Partition 

-Whether suit for partitron dees or 

does not abate after preliminary decree 
— Quaere 6966 
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Occupancf HsMnic 

—'—Preliminviy decree passed—It is 
not Coifrt's dfaty to see that preliminary 
decree is carried into effect 696c 

*-Improvements to joint property by 

one co-owner creates equity in favour 
of co-owner making improvements 
which is met by allotment of improved 
share—Where partition by metes and 
bounds is impossible compensation in 
money is doe for enhancement in value 
by reason of the improvements—Inquiry 
must be by Court 502 

Partition Act (4 of 1893) 

- S. 4—Transfer is used in same sense 

as in Transfer of Property Act 467a 

- S. 4—Surrender explained — Sur- 

reader by tenant of non-transferable 
tenancy is not transfer within maaning 
of S. 4 f 4B7c 

Part Performance 

-Registered kabuliyat to pay rent at 

certain rate—Agreement to reduce rent 
and realization of reduced rent—Tenant 
is entitled to pay only reduced rent even 
though no registered patta is taken from 
landlord 393a 

Penal Code(45 of 1860) 

- S. 4 — Commander of steamship 

complaining against members of crew of 
rioting and causing grievous hurt while 
on high seas—Processes not served as 
accused were not to be found on addres. 
ses given—Subsequently accused surren¬ 
dering themselves—Case transferred to 
Third Presidency Magistrate — Third 
Presidency Magistrate had jurisdiction 
to proceed with trial although there was 
no evidence showing that accused were 
in Calcutta when complaint was made 

145 

- S. 25—" Defraud ” explained 366£i 

*- S. 34—Two persona found together 

—Arms found on one of them—Other 
is not guilty under Arms Act (1878), 
S. 19 (f) n2h 

- Ss. 52 and,18S — Nazir ordered to 

give'possession of land to decree holder 
—Failure of judgment-debtor tc remove 
hub standing on land—Removal effected 
by Nazir's men—Objection by judgment- 
debtors—Accused have no right of pri¬ 
vate defence and are guilty under S. 186 
‘ 469 

- S. 53 —Sentence—Tend re age by it- 

self is^not sufficient to mitigate punish¬ 
ment—It should be considered with 
other circumstances FB Ic 

- Ss. 99, 52 and 186 — Nszir ogrdered 


Penal Code 

to give possession of land to deoree- 
holder—Failure of judgment-debtor to 
remove but standing on land—Rem'i^l 
effected by Nazir's men—Objection by 
judgment-debtor—Accused have no right 
of private defence and are guilty under 
S. 186 469 

-S. 109—Illegal omission has refer¬ 
ence to intention of “aiding the doing 
of a thing ” 366 

S. 109 — Accused president of 
public meeting—“Volunteer” at meeting 
sounding bugle inspita of order not to do 
so given by police officer—Accqsed taking 
no steps to prevent him from sounding 
bugle though police order given within 
his bearing—He refusing to dUclosp 
name and address of bugler hence was 
charged with abetting—Accused efected 
president just before meeting having no 
previous knowledge that bugle was to lie 
blown—Charge of abetting held not es¬ 
tablished 36c 

-S. 115 — “Express provision” in 

S. 115 refers to S. 121 or S. 131 and net 
to S. 117 47a 

- S. 115—Abetment need not be of 

offence by particular person against 
particular person 476 

- Ss. 117 and 120-71—Charge under 

both Ss. 117 and 120-B is not wrong 

603a 

- Ss. 120-B and 117 — Charge under 

both Ss. 117 and 120-B is not wrong 

603a 

-S. 120.B—Introduction of 8.120.B 

to justify joint trial when justified 
stated 6036 

- S. 124-.4—Article read as whole ra- 

fefring to ludian Government is within 
mischief of S. 124-A 141 

- ‘S. 124-A—Indictment against Im¬ 
perialism which was used in an inter¬ 
changeable sense with Government— 
S. 124-A applies if hatred or dissatisfac¬ 
tion likely 140a 

-S. 124. A—Sen fence—Circulation of 

paper and age and education of accused 
are considerations 1406 

- S, 145—Congress processionists re- 

fuJng to take different route and refus¬ 
ing to disperse—Conviction under S. 145 
is proper 361a 

— —-B. 163-A—Criticism of British Im¬ 
perialism hut no promotion of class 
hatred—S. 163.A does not apply. 139 

- S, 182—Information reported to be* 

false by police—Warrant under S. 182 
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Penal Code 

isBued-^Naraji petition against report of 
police—Court ought to entertain peti- 
utiQB and dispose of it before trial under 
S.^5i . 614 

-S. r62—Evidence of both partioB 

heard—Conviction is not illegal merely 
' because accused is not given opportunity 
to prove .truth of his case 532a 

—-S. 186—Nazir ordered to give pos¬ 
session of land to decree-holder—Failure 
of judgment-debtor to remove hut stand¬ 
ing on land — Removal effected by 
Nazir's men —Objection by judgment- 
debtor—Juflgment-debtor's party has no 
right of private defence and members 
are guilty under S. 186 469 

- -S, .188—Magistrate cannot make 

mandatory order directing party to do 
soma kct—Ha can only make restrictive 
order— Conviction for'disobeying such 
order is unsustainable 724 

-S. 193—Divorce proceedings bet- 

ween husband and wife—Complaint of 
theft against wife by husband of certain 
sum of money—Statement of husband 
in examination that he got such money 
from certain lady as loan—Examination 
of lady and isolated question put to her 
regarding money among several other 
questions—Denial of alleged ■ payment of 
loan by lady — Criminal proceedings 
should not be taken against husband 
merely on answer of this isolated ques- 
tion 606(2) 

- S. 215—Screening or attempting to 

screen is not ingredient of offence— 
Proviso, is exception to general rule, and 
burden of proving that case comes with, 
in it is on defence 599 

- S. 294-4—Irish Sweep Stake tickets 

containing proposals for payment of 
different sums to holders of tickets 
— Publishing such report held came 
within S. 294-A 332a 

- Ss. 302, 392 and 396—Accused com¬ 
mitting robbery charged under 8. 396— 
Number of accused less than 6ve— 
Charge under S. 396 split .up and treat¬ 
ed as charge under S. 302 together with 
charge under 8. 392—Accused convicted 
of murder — Conviction held illegal 

SB 294a 

- Ss. 302 and 396 —^Charges under 

S. 302 is not minor to that under S, 396 
' SB 2946 

—304—Charge in case under S. 304 
Stating that person in possession of pro¬ 
perty about which 6ght took place is 
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Penal Code 

not guilty of any offesf ineorredi 

' • 2436 

-S. 307— Person pursued by eon- 

stables turning round and firing at them 
—Offence under S. 307 is committed 

3540 

-S. 312—Intention to commit crime 

alone or intention followed by prepara¬ 
tion is not sufficient to constitute at¬ 
tempt—luteution followed by prepara¬ 
tion and any aet towards oommiseion of 
offence is sufficient to constitute at- 
tempt '■, 893 

S. 342— Wide construction must 
be given to sub-S. (2)—Arrest after one 
hour of olosiog of Court at place not on 
way to person’s residence— No expla¬ 
nation how hour was spent— Parsons 
arresting cannot be convicted under 
S. 342 11 

——S, 954—(Per Joak, /.)— Intention to 
outrage or knowledge that assault is 
likely to outrage modesty of girl is 
necessary under 8. 354 — (Per M. 0. 
Qhose, J.) —Offence under S. 364 can be 
committed on girl of five and half years 
though she has not developed sense of 
modesty 142 

■<— Ss. 359 ond362—Two distinct offen- 
oes included in charge in alternative— 
Case not ooming under Criminal P. G. 
S. 236'—Dafeot is mere irregularity aCd 
not illegality 676c 

- Ss. 359 and 362 — Aoonsed, separa¬ 
tely charged with kidnapping and abduc¬ 
tion can be tried for each of such offen¬ 
ces at one trial 676d 

^ ijfe—5. 366—j**Sodnoed to illicit in¬ 
tercourse" is not limited to inducing 
girl to surrender chastity for the first 
time—Proof of girl’s life pure from un¬ 
lawful sexual intercourse at the time of 
kidnapping is necessary— Mere fact of 
her previous unlawful sexual intercourse 
is immaterial as she may have resumed 
purity at the time 7186 

— S. 366—Married girl seized, taken 
away and raped—Charge under 8. 366 
for kidnapping or abduction— S. 236, 
Ciiminal F. 0., has no application 676a 

- ‘Ss. 366 and 368— Accused charged 

for both kidnapping and abduction— 
Separate chargee are necessary S63a 

-—5s. 366 and 368—Joint trial of. ac- 
onsed charged with abduction alone and 
accused charged with both abduction and 
kidnapping is irregular 5636 
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P«nsl Code 
f'-'— S. 366-4^— Accused inducing girl 
'bebwedn 16'to 18 years vribhout force or 
fraud to go from any place with intent 
to have illicb intercourse with himself 
is not guilty of any offence 3C2 

■*—Ss. 368 and 109—Trial of two per¬ 
sons under S. 368 and S. 368/109— No 
direction to jury as to contradictory 
statements of girl seduced — Gases of 
both not dealt with separately—Abettor 
not shown to have guilty mind— Con- 
viotions were set aside 718a 

- S. 375— Statement of complainant 

that she has been raped— Jury should 
be warned, as a matter of practice, 
that complainant*8evidence should not be 
accepted unless corroborated by inde- 
pendent evidence ^ 633 

- S. 376—Charge of rape—No plea of 

consent—Direction that age or consent 
of girl need not be considered is misdi- 
reotic^n 606(1) 

- Ss. 392, 396 and 302—Accused com¬ 
mitting robbery charged under S. 396— 
Number of accused less than five — 
Charge under S. 396 split up and treated 
as charge under S. 302 together with 
charge under S. 392—Accused convicted 
of murder —Conviction held illegal 

SB 291a 

- Ss. 396, 302 and 392—Accused com- 

mitting robbery charged under 8. 396— 
Number .of aoonsed less than five— 
Charge under S. 396 split up and treated 
as charge under S. 302 together with 
charge under S. 392—Accused convicted 
of murder —Couvictibn held illegal 

SB 294a 

-5. 405—S. 405 does not apply to 

partners 582a 

- S. 409 — Prosecution must prove 

misappropriation—Onus never shifts 

8d0fl 

- S. 409 — Accused charged under 

S. 409—Plea of bona fide payment to 
wrong persons under misapprehension— 
Evidence of other transactions of con- 
version of money to personal pse is not 
admissible 136a 

-iS. 411—Accused found in possession 

of stolen revolver long after theft—Con¬ 
viction under S. 411 is not proper 594c 
—S. 416—Ingredients for offence men¬ 
tioned 366c 

- S. 420—Accused wearing khaki dress 

threatening- to take complainant to 
tbana for extortion—Accused not police 
officer nor saying so, but oomplainant 


Penal Coda 

given to understand that he is—Decep¬ 
tion w*a8 proved 3085 

-S. 468—Offence by party to 
proceedings—Document given, id evi-f* 
dence in suit—Complaint of oi/il Court 
is necessary 481a 

' " • Ss. 497 and 498—Validity of marri-' ' 
age challenged—Factum of marriage as 
well as. strict observance of custom or 
law applicable must be proved 880c 

- S. 498—Complaint under S. 498, by 

person other than husband — Court’s 
leave must be obtained — Absence of 
such leave is not cured by 'S. 537, Cri¬ 
minal P. C. 880a 

-- S. 498—Knowledge that woman is 

married is essential • ‘ 8805 

*- S. 498—Complaint by fafher of 

gjrl under 8. 498—No circumstances in 
existence justifying complaint by father 
instead of husband — Complaint could 
not be entertained 144(1) 

— S. 499 — Pleader asking question 
under instructions in cross-examination 
oannot be convicted under S. 500 es¬ 
pecially when DO malice is admitted to 
have existed 165 

- Ss. 506, 117 and 120-S — Charge 

under both Ss. 117 and 120-B is not 
wrong 603a 

- Ss. 506 and 120-B—Introdnction of 

S. 120-B to justify joint trial when 
justified stated 6035 

- S. 511—Intention to commit crime 

alone or intention followed by prepara¬ 
tion is not sufficient to constitute attempt 
—Intention followed by preparation and 
any aot towards commission of oiTence is 
suffioient to constitute attempt 893 
Pleading* 

-Pleadings in mofussil should be 

liberally construed 215a 

-Belationship of parties is to be de¬ 
termined from real contract 204a 

-Alluvion and dilnvion — Suit for 

newly formed ohnr lands — Pleadings 
should not be etriotly construed 199a 

-Ordinarily, defendant is not allowed 

to set up oounteroiaim in answer to 
plaintiff's claim 27a 

Police Act (S of 1861) 

- S. 30 (2)—Notice requiring conve¬ 
ners to apply for license whether valid 
—Quaere 353a 

’4'- Ss. 34 and 30 (2)—Ordinary Qiem- 

bers of prooeeaion oannot be' convicted 
under 8. 30 (2) — Mere fact that they 
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. Police Act 

headed prooesaion and were garlanded is 
not aufficienfe 3536 

■v^oyeieion 

-^(J|&Uj|laadB—Possession is with title- 

holder * 1996 

Potfettory Suit 

•-Sait for khas poBsession — Death 

of plaintiff and substitution of two per¬ 
sons as heirs—Court snbaeguently find¬ 
ing that other heirs are not on record-** 
Duty of Court enunciated 498o 

Practice 

-Appeal—Effect of findings of fact of 

trial Court should not be minimized 
* 449a 

-Decree—Application for final decree 

is not application in execution proceed- 
irlgs ■ ■ ^ 798a 

-Decree—Amendment — Mistake in 

High Court decree found after confirma¬ 
tion by Privy Council — Mistake was 
corrected by High Court 335 

-Duty of Court-*Oourt must shorten 

litigation and preserve rights of parties 
' 6346 

-Duty of Court—Court has to look 

to matter from strictly legal point of 
view and not from religious or ethical 
point of view 27e 

-Evidence—Account suit — Account 

books in possession of defendant — Pro- 
cedure to be followed indicated ^ 4616 
-Evidence—Evidence taken on com¬ 
mission need be formally tendered at 
trial to be treated as evidence in case 

4126 

^ -Expiry of ordinance—Detention in 

jail under conviction after ordinance ex¬ 
piry is not illegal -SlSe 

. — J udgment—Suspicion is no ground 

6896 

--Judgment —* Effect of subsequent 

order vacating former one is that former 
was not law when made 547 

——Legal representative—Substitution 
of legal representatives of defendant— 
Application for — Not only cause title 
should be corrected but plaint also 
should be amended showing how legal 
representative is responsible for claim' 

314 

-New plea—Objection as to prayer 

for discovery not taken in grounds of ap. 
peal in lower appellate Court—It cannot 
be taken in second appeal 865/ 

—V"New plea—Objection as to want of 
Fh «ve not taken in Court of first instance 
cannot be raised in appeal 809e 


Practice 

—New plea—New poilt cannot he 
taken in eecond appeal * 2646 

-Process fee—It is function of jodU 

oial ofidoer only to deal with travelling 
allowances 844o 

-Remand—Betrial—Two rent euite 

decreed—Jjower appellate Court remand¬ 
ing suits for retrial but making retrial 
dependent upon plaintiff paying costs 
withhi two months from arrival of re¬ 
cord in'trial Ooort**=’GostB not deposited 
within given time' but allowed to be de¬ 
posited subsequently—In one case de- 
poeit allowed to be taken onfe by defen¬ 
dant, and also to be returned at defen¬ 
dant’s risk—Retrial held conditional 
and as costs were not paid in time suits 
stood dismissed—Although in one case 
deposit was allowed to be taken ont and 
returned, that mistake oould not revive 
suit once dismissed 83a 

-Remand —Retrial—Although ordi¬ 
narily one can rely upon Court and its 
clerk being suffioieutly diligent to give 
notice when record is returned, duty of 
making inquiry is on party 836 

-Subsequent events—Events subse¬ 
quent to delivery of possession must be 
considered 534a 

-Subsequent events — Court must 

shorten litigation and preserve rights of 
parties 5346 

-Trial—Pieoe-meal trial of suit—It 

depends on facts and ciroumstances of 
each particular case 5596 

-Witness—Trial Court has disoretion 

ia matter of recalling witnera for further 
etaminattoQ 8S5a 

Preacriptioa 

-Onus of proof is on him who claims 

right on lost grant 639/ 

Ptetidency Towns Insolvency Act (3 of 1909) 

- S. 13—Creditor’s petition—Onus of 

proving ability to pay debts is on debtor 

417a 

- S. 13—“Ability to pay debts"— 

Meaning explained 4176 . 

—5s. 17 and 62 (2)—Member entitled , 
for provident fund only on retirement or 
discharge—Alienation of iotersst in pro¬ 
vident fund during service entailing for¬ 
feiture—Insolvency of member on his 
own petition during service and vesting * 
of rights in Official Assignee is voluntary 
alienation _ 70la ■ 

-5. 17 — Prior adjudication under 

Provincial Insolvency Act passed by 
Delhi Court—Subsequent order of ad- 
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Prfiidency Towl* Iniolvency Act 
judication unaer PreBidenoy Towns In¬ 
solvency Act; by Calcutta Court—Act of 
insolvency relied on by Calcutta peti¬ 
tioning creditor prior to adjudication 
order in Delhi—Prior order in Delhi 
vested property of insolvent—Unless that 
order was dislodged proceedings under 
later order would be of no effect 116 
- Ss. 23 and 41—Annulmentlof adjudi¬ 
cation on failure to apply for discharge 
—Fund vests in Official Assignee for be¬ 
nefit of creditors 386 

- Ss. 27 oni 28—Court should^ not 

lightly dispense with public examination 
of debtor 129a 

- Ss. 28 and 38—Court should inves¬ 
tigate into conduct of debtor before an¬ 
nulling bis adjudication ^ 1296 

-iS.iI28—Debtor’s duty while submit¬ 
ting composition scheme stated 1290 

* - 8. 36—Court has power to examine 

witness or insolvent himself after dis¬ 
charge 699a 

- S. 36—S. 36 applies also to any 

member of public who can give informa¬ 
tion regarding insolvent’s property 6996 

- S. 51 —Prior adjudication under Pro- 

vincial Insolvency Act passed by Delhi 
Court—Subsequent order of adjudication 
under Presidency Towns Insolvency Act 
by Calcutta Court—Act of insolvency 
relied on by Calcutta petitioning credi¬ 
tor prior to adjudication order in Delhi— 
Prior order in Delhi vested property of 
insolvent—Unless that order was dis¬ 
lodged proceedings under later order 
would be of no effect 115 

-S. 62 (2)—Member entitled for pro- 

vident fund only on retirement or dis¬ 
charge—Alienation of interest in provi¬ 
dent fund during service entailing for. 
feiture—Insolvency of member on his 
own petition during service and vesting 
of rights in Official Assignee is voluntary 
alienation ,, 701a 

- S. 52—Pawnor in possession of goods 

agrMing to be trustee of plaintiff—Goods 

ledged to defendant—Defendant acting 
ona fide and without knowledge of trust 
—Pledge is valid—Insolvency of pawnor 
—Plaintiff is not entitled to recover 
^ goods 366a 

'- S. 108—Administration order under 

—Estate vests in Official Receiver im¬ 
mediately 208 

PreM Emergency Power* Act (23 of 1931) 

* - 8. 2 (6)—“Public news” — Mean¬ 

ing explained — Information conveyed 


Preie-Emergency Power* Act 

by photographs regarding Chittagong 
armoury raid held to be public news and 
person in whose possession they v)iive«. 
found for distribution held guilty " 4o8 
-S. 4—Whether editor hat contra¬ 
vened S. 4 depends on particular facts 

SB 7546 * 

- 8. 4—Effect and not merely mean- 

ing of words used is to be considered 

SB 7540 

- 8. 4 (l) (as amended by Act 23 of 

1932),— News item held did not come 
within Sub-Ol. (f) - SB 754a 

- 8, 4 (l)—Omission to specify sub- 

clauses does not make order vague 

SB 764(1 

- 8. l6--Order of forfeiture should 

not be passed in absence of person who 
has custody and control of press ' 7926 
——8. 17—Search and seizure without 
search-warrant are illegal — Magistrate 
cannot pass forfeiture order on report of 
such search 792a 

*- 8, 23 — Newspaper describing 

agency which has opposed and humilia¬ 
ted India and has been persecuting her 
by keeping her under subjection—These 
expressions can referonly to Government 
—These expressions are therefore ubjec- 
tionable under S. 23 2786 

PrevCDtioa >of Molestation and Boycotting 
OrdinancofS of 1932) 

- 8. '4—Picketing illustratsd 333a 

———8. 4—Conviction under — Sentence 
of fine is necessary 3336 

Principal aiyd Agent 

-Executant describing himself as 

agent—Words are only descriptive—He 
must sign for or on behalf of his principal 
if Jhe is aotiug as an agent 660 

—~Natara of proof of implied authority 
of agent to settle lease indicated—Other¬ 
wise principal is not bound 1096 

Principal and Surety 

-Surety for api^arance of judgment- 

debtor—Appearance by judgment-debtor 
and payment of part of deoree-debt and 
acceptance of such amount by decree- 
holder’s pleader—Surety is discharged 

337 

Prnbata and AdmiaUtratien Act (5 of 1881) 

- 8$. 50 and 69—Only some persons 

mentioned as relatives of testators— 
Names of some relatives omitted—Omis¬ 
sion amounts to sufficient defect so as to 
revoke probate .7A 

Provident Fund 

-Member entitled for provident" 

fund only on retirement or discharge— 
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Provident Fund 

Alienation oi interest in provident fund 
during service entailing forfeiture—In- 
Bolvenoy of members on bis own petition 
service and vesting of rights in 
Offioianbsignee is voluntary alienation 
^ 701a 

—^Bule restricting right of member of 
provident fund to transfer interest 
in such amount is void 7016 

Provincial Inaolvenejr Act (5 of 1920) 

-S. 4 (3)—Order under S. 4 (3) —Sub¬ 
sequent suit to declare title to property 
declared to be sold is not governed by 
Limitation Act (1908), Art. 13 263 

jjt- 5 Qf insolvency is 

committed when petition is filed by deb¬ 
tor and petition by creditor must be filed 
within three months from such date 

564a 

* --*5, 9, Cl. (e) — Act of insolvency 

under Cl. (e) occurs whan property is sold 
and not when sale is confirmed 5646 

- S. 21—House not declared by insol¬ 
vent as asset—Dispute between creditor 
and insolvent as to whether it belonged 
to insolvenii or his wife—House cannot 
he attached under S. 21 76 

* - S. 38— Proposal for .composition 

scheme filed before the order of adjudi¬ 
cation cannot be put into operation after 
the order of adjudication is passed 

•495 (2) 

- S. 51—Assets realized in execution 

sale pending adjudication application— 
Application dismissed—-Subsequent ap¬ 
plication for adjudication—Section has 
no application 651 

* -S. 52—Executing Court should not 

confirm sale if it is appraised of insol¬ 
vency 561 

- S. 53—Burden of proving want of 

good faith is on receiver 689a 

- S. 75—Petition by creditor—Prayer 

to join oodebtors — Other creditor 
allowed to intervene as creditor but his 
debts not proved—Prayer disallowed— 
Intervener is aggrieved party 151a 
- S. 76 (3) — Admission of and pro¬ 
ceeding with appeal is grant of leave 

1516 

Provincial Small CauaaCourta Act (9 of 1887) 

- S. 25—Claim for arrears of monthly 

rent—Separate suits cannot be brought 
for different periods so as to bring each 
suit within jurisdiction of Small Canse 
Court—If cause of action is split up and 
t^wo'suits are brought one of them mast 
be dismissed 831 


Provincial Small Cause CoAts Act . • 

*- 8. 25 — Oinissiom to oonttder 

material evidence or evident miltaks in 
appreciation of-evidenoe causing substan¬ 
tial iojusEice justify revision 501 

- S. 27 — Small Cause Suit tried in 

ordinary file by Monsif invested with 
Small Cause Court powers is not appeal- 
able .. 7846 

Railway 

-Gratuity — Bulas for, B. 8—B. 8 

does not impose legal liability and em¬ 
ployee cannot lawfully demanS gratuity 

409 

Railways Act (9 of 1890) 

-S. 72 — Bailway administration is 

liable only on proof of misconduct of 
their servants—Onns of proving miscon¬ 
duct is on party alleging it—Actual res. 
ponsibility for guilt or wrongful act and 
not mere knowledge of likelihood of 
injury must be proved 742a 

sj«_—72—Bisk-notes forms B and H 
—"Misconduct” means intentional doin'g 
of something which doer knows to be 
wrong and is opposed to accident or 
negligence 7426 

- S. 72—Limitation of responsibility 

and liability of Bailway Administration 
by special contract is not ultra rites 

742c 

Record of Rights 

-Presumption arising from an enpty 

is rebutted if foundation for such entry 
is rotten e 8795 

-Sait for correction of entry under 

general law is not barred by six years' 
limitation 789 

Registration Act (16 of 1908) 

—S. 17—Unregistered bond—Promisee 
can rely on personal covenant in the 
bond —Bat immovable property covered 
by the bond will not be affected 786a 

- S. 17—Begistration of mere parti. 

tion list containing list of properties is 
not compulsory 474 

- 1 S ...17 (2) («)—Beoeipt for payment 

of mortgage debt requires registration if 
it purports to 'extinguish mortgage— 
Mortgagee in receipt given by him etat- 
ing that ha received Bs. 555, nothing 
more remained to be ppid, and that 
mortgage bond would be returned when 
received back from pleader—Beoeipt not 
registered — Beoeipt was inadmissible 
either to prove extinction of mortgage 
liability or to prove admission *that 
mortgage bond would be returned when 
received back from his pleader 198 



Subject IsiMbx, 

Regltlration Aet 

* ■—S. 17 (2) ^11)—Some of propertieg 
mortgaged released by mortgagee by 
taking some amount -*-* Endorsement on 
back of mortgage to that effect does not 
require registration S88a 

- S. 47 —Attachment subsequent to 

execution of mortgage but before its 
registration does not affect mortgage 

2126 

- S. 49—Unregistered bond—Promisee 

can rely on personal covenant in the 
bond—But immovable property covered 
by the bond will not be affected 786a 

- S. 49 — Unregistered lease can be 

referred to for collateral purpose 440 

■- S. 77 — Suit under—Other claims 

cannot'be joined {Obiter) 1966 

- S. 77—Tampered document ^uit 

to enforce registration of tampered 
documentsCannot be maintained (Obiter) 

I960 

—r—S. 82—Charge not specifying abet¬ 
ment—No failure of justice— Accused 
not misled—Omission is immaterial 4816 

Revenue Sale 

-Defaulting tenant is not entitled to 

possession of buildings on land on pay- 
ment of rent 373e 

Special Pewera Ordinance (10 of 1032) 

-It is under Ordinance-making power 

of Governor General to alter and amend 
Letters Patent 364a 

-S. 48—It is duty of Special Judge 

to make reference to Local Government 
when question is raised by defence under 
S. 48 3646 

- S. 48 (2)—High Court cannot act 

under S. 48 (2)—Criminal P. C., S. 428 
is not applicable 364c 

- S. 77—Ordinance once issued may 

be repeated 278a 

~——Ss. 80 and 36—Notiffoation under 
Ordinance 2 of 1932 vesting powers of 
Special Magistrate operates as notifica¬ 
tion under Ordinance 10 of 1932 679 

***- S. 80—Sentence imposed under 

Ordinance (2 of 1932) continues ,to have 
effect even after its expiry 280a 

Specific Performance 

-Hindu law*—Religious endowment— 

Perpetual minority of deity is not under 
Hindu law—Valid contract on behalf of 
deity is capable of specific performance 

109c 

-Duties of’trustee cannot be delega¬ 
ted—Agent acting for shebait in matter 
which shebait was bound to look to— 
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Specific Performence 

Shebait.repudiating agents’s acts—Speci¬ 
fic performance cannot be obtained 109d 
Specific Relief Aet (1 of 1877) ^ 

- Ss. 14 to 17—Oontraot, whvmJei! 

divisible, is question of fact 986 

- S. 21 (c)—Specific performance may 

be granted when essential terms ari 
settled 109a 

- S. 27 (b) — Transferee for value 

without notice of original contract must 
prove that be fulfils that character 98a 

- S. 35 —Decree for specific perform- 

anoe conditional on payment of amount 
in Court within certain time—Court has 
jurisdiction to extend time fof payment 
of such amount for adequate reasons 580 

*- S. 42—Election R. 40—District 

Magistrate declaring election void—De¬ 
claratory suit in civil Courb-»Civil 
Court's jurisdiction is not ousted by 
R. 40 492a 

SncceMioii Act (39 of 1925) 

- S. 61—Burden of proof—Will pro¬ 
pounded by chief beneficiary who has 
taken leading part in giving instruc¬ 
tions for its preparation, evidence should 
clearly prove that the testator approved 
will 5716 

— -S. 104—'IProbate granted to executor 
—Simultaneous agreement recorded bet¬ 
ween beneficiaries to have property dis¬ 
posed by executor not in cbmplete ac¬ 
cordance with terms of will—Even 
though executor agrees to distribute ao- 
odrding to terms of agreement, he holds 
property as executor and not as trustee 
—And heir of residuary legatee who has 
not received share can invoke S. 104 and 
get relief by application and not neces¬ 
sarily by suit 841a 

- S. 187—Probata obtained subsequ¬ 
ent to suit is sufficient 2346 

- S. 192—Title of opposite party and 

right of claimant to possession must he 
determined 17a 

- S. 192—Order made without juris¬ 
diction or with jurisdiction illegally ex¬ 
ercised should only be interfered with 
in revision 176 

- S- 194—S. 194 is not controlled by 

Civil P. Cm 0. 32, R. 6 17c 

- S. 214—Residuary legatee has no 

right to property till costs, debts, etc., 
are paid—Heir of residuary legatee dy¬ 
ing before such payments need not ap. 
ply for succession certificate 8416 

-S. 214—“Debt” is sum of money*' 

payable by reason of obligation 841 d 
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Soceeisidn Act 

—“S. 214—It is encmgh if sacoeBsion 
oertifioate is prodaoed before decree Sile 
j=rSs. 232 and 233—Probate Coart 
ea^oNeoide qaestion of title 671a 

-5s. a02 and lOi—Probate granted 

to qxecator — Simnltaneons agreeDoent 
’ recorded between beneficiaries to have 
property disposed by executor not in 
complete accordance with terms of will 
—Even thongh exscator agrees to die- 
tribnre according to terms of agreement 
he holds property as exedutor and not 
as trustee—And heir of residuary legatee 
who has not received share can invoke 
S. 104 and *get relief by application and 
not necessarily by suit 841a 

— —5,307—8.307 gives extensive pow¬ 
ers to executor 4296 

— 5. 321 — Bevocation proceedings 
started owing to failure of executor 
who was specific legatee to issue citation 
to widowed daughter of testatrix—Costs 
of such proceedings ordered to come out 
of estate of testatrix—Mortgage effected 
before such order'by heirs of executor— 
Execution of decree for costs by trans¬ 
feree of widowed daughter’s interest— 
Mortgagee is entitled to preliminary de¬ 
cree conditional on his paying the costs 
of revocation proceedings . 482a 

-5. 333 <2)—Specific legacy—Specific 

legatee appointed executor—Death of 
legatee six years after order fqr probate 
and full adri inistration of estate-r- 
Assent of executor to specific bequest 
may be presumed 4826 

Tort 

-False imprisonment — Arrest by 

police—Suit for damages against private 
individual—Question to be decided is 
whether defendant has so acted as to 
make plaintiff's arrest by police act of 
defendant 708a 

-False imprisonment — Information 

given to police by private individual - 
Be ohould not be held responsible for 
supervening arrest unless be has made 
it impossible for the police to act other¬ 
wise 7086 

-Malicious arrest — It is doubtful 

whether S. 69, Criminal F. C., is the 
only deience to person responsible for 
arrest— {Obiter) 708o 

-Mali* ie ns arrest^— Procuring arrest 

for a crime may give cause of action for 
suit for damages * 708d 

• — Malicious arrest—Prosecution not 
proosading offence being oompoandable— 
1938 Indexes (CalJ—7 (4 pp.) 


Tort 

Suit against person oansinli erresifor da> 
mages—Defendant can establish offence 
for which arrest was effected 708^ 
—Malicious prosecution — Criminal 
proceedings started at D against penon 
residing at C — Summons served at Q 
and damages oconrripg at C—Court at Q 
has inrisdiotion to entertain suit'foi* 
damages ' 706 

— Negligenoe—Banning down cases-^ 

Borden on plaintiff—Yehiole under ma-^ 
nagement of defendant ox his servant —* 
.Accident not ordiharily possible^Bur- 
den is shifted t- 178e 

Tnnifar ef Property Ael (4 el 1482} . 

-Act is not exhaustive . J64/ 

-5. 8—Notice— Will — Executor — 

Mortgage by executor aa. ezeent'or^F^il. 
ore of mortgagee to sorntinixe will does 
not amonnt to conatruotlve notice i 

439a 

—“S. 3—Notice—Vendor and puroha^r 
—Pnrobaser is deemed to have know¬ 
ledge of terms of lease by vendor 

321(1 

sje — 5 . 6 is )—Thransler of right to re- 
cover money collected by agents as rent 
is not mere rig^t to sue 461a 

—^5.6 (e)—Transfer of property which 
is subject-matter of litigation—Transfer 
is not of mere right t'o sne 464a 

— 5. 10—Lease—Stipulation to pay 
obonth to lessor in esse of transfer ie 
valid—Bight of treating transferee as 
trespasser enures not only to lessor but 
also to purchaser in rent ezeontion sale 

606 

—5. 12—Buie restricting right of 
member of provident fnnd to transfer 
interest in sach amount is void 

7016 

— 5. 51—Estoppel — Permanent lease 

— Docnment unregistered—Tenant l^e- 
' lleviog that he had*oblfained permanent 

lease building permanent strnoturas — 
Landlord can evict tenant only on paying 
tenant money spent by him on ground 
of equitable estoppel 6l2(f 

—5. 53 (as amended in 1939)—Suit 
which is not meant to be for benefit of 
all oreditors is not one within 3. 63 

813a < 

—5. 64—Property of valne less than 
Bs. 100—Delivery of possessioif not pos¬ 
sible—Sale deed must be registered 

644a 

♦-5, 64—Vendee in permissive pos¬ 

session of property on date of sale —If 
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oharaoter of ptfeaeasioo is obangail into 
poBsassfoD as vendee, theia ia auffioiept 
delivery of poBsessioa v 411 

*- S. do —Furcbaser of Bome of mort¬ 

gaged property-HSobBeguent ratease of 
Borne other of mortgvged property by 
mortgagee—Purobaaer ia eotited to par- 
tial redemption of property parobaaed 
bv him 5886 

**—60 and Gil — Mortgage debt 
can be split by oonBent I54g 

^——^Ss. GO and 67—Splitting of mort- 
gage by oonaeat—-Bights of third parties 
are not to be affected 1546 

S. 60— Persons entitled to part of 
rights of redemption can redeem whole 
subject to equities 15It 

- 8. 74—Snbsegnent mortgagee pay- 

ing of prior mortgage is subrogateo to 
position of prior mortgagee 482o 

-S. 75—Bigbta of mortgagee—Fnisne 

mortgagee is entitled to sale of property 
oven though sold in eiecution of decree 
obtained by first mortgagee in suit to 
which be was not party. 1816 

*--S. 78—Availing of time allowed 

by law for registeriog mortgage is not 
gross neglect 398 

-S 92—Mortgaged property purchased 

by two purchasers—Title of equity of re¬ 
demption is to be determined by priority 
of sale—He who purchased first is enti- 
tied to redeem all subsisting mortgages 

• 181c 

—S. 103—^Landlord and Tenant—Pa¬ 
rent holding an agrionitural one — Ten¬ 
ancy created before Bengal Tenancy ^ Act 
for residential purposes to non-agricul¬ 
turist — Permanent lease granted by 
nnder-raiyat—Lease is governed by trans-. 
ter of Property Act and not Bengal 
Tenancy Act 648 

- 8. 106—Permanent lease—Unregis¬ 
tered lease, deed does not create title 
nor can it be construed as agreement to 
lease 612a 

-106—Notice is necessary*—Tenure 

is not governed by 8. 106 , . 609c 

- 8. 106 — Landlord and tenant— 

Tenant continuing to hold on payment of 
rent on expiry of term is in position of. 
tenant hoiding over and 15 days* 

' notice is sufficient 260a 

— S. 1Q6—Notice—Addressee deecrib- 
ad as trespasser and more time given 
than necessary—Notice is valid 2606 

- 8. 107 — Doonment. oreating lease 

not admissible for want of registration 
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—Oral evidenoa as to terms is not 
admissible 612o 

«- 8. 108 (&)—3. 108 (b) is a 

plete statement of tenant’s rigl^ fbgl^^- 
ing removal of stroolures—Ir tenant 
fails to remove within reasonable tinae, 
he cannot do so afterwards or sue for' 
oompensatioD 875a 

- 8, 108 (k) —Object of 01. (h) was to 

provide a substitute for rights under 
personal law or on general principles of 
eqnity ‘ 8756 

-S. 108 (h) (as amended in 1929), 

—No new principle is iotroduoad but 
only.period for removal is extended 875e 

—<S. 116—Landlord and tenant—Ten¬ 
ant continuing to hold on payment 
of rent on expiry of term ia in 
position of tenant bolding over and 
15 days’ notice is sufficient 260a 

—S. 116 — "Agreement” means an 
agreement as to the terms of bolding 
over 260o 

—S. 122 — Delivery of gift deed to 
donee—Beoaipt by Donee of same after 
knowing its bearing — Such receipt is 
acoeptanoe of gift 4886 

- 8s. 122 'and 127 — Aooeptanoe of 

gift ia acceptance of ooerons gift 488o 
Transfer of Property (Amendment) Sup- 
plenentary Act (21 of 1929) 

—S. 15 (c)—Act has no retrospective 
effect S9c 

Trust 

-Bight of creditor of trustee against 

trustee and trust property stated 663 a 
-Creditor of trustee—Bight of sub¬ 
rogation to trustee's right of indemnity 
can be decided in «uit by creditor 
against trustee but not in execution 6686 
-—-Debt incurred by one of trustees 
for estate—Such trustee sued personally 
and 'decree obtained—Attachment and 
order for sale of trust property—Only 
beneficial interest of such trustee can 
be sold 668 i 

——Private trust—More trustees than 
one—All must join in execution of 
trust 5190 

—Bedaotion of rent effected by trustee 
autborizsl to do so is binding on trust 
estate 3936 

Trusts Act (2 of 1882) 

- Ss. 8 and 64—Pawnor in possession 

ol goods agreeing to be trustee of plain¬ 
tiff—Goods pledged to defendant — De¬ 
fendant acting bona fide and withoot' 
knowledge of trnst — Pledge ia valid—*. 
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Trusts Act 

-t DBolveooy of pawaor —Plaintiff ia not 
entitled to recover goods 3366a 

32—Creditor of trustee —. Bight 
rogation to trustee’s right of 
indemnity oan be deoided in suit by 
oreditQr against trnatee but not in exe- 
"cution 6686 

——S. 32 — Enforoeraent of trustee's 
eight of indemnity—It is doubtful that 
trust property will be sold 668o 

—S. 33 — When creditor oan olaim 
right of subrogation to truatee's right 
of indemnity pointed out 668e 

- 8. 47—Duties of trustee cannot be 

delegated—Agent acting for shebait in 
matter which shebait was bound to look 
to—Shebait repudiating agent’s acts— 
Speci&c performance cannot be ob. 
tained • I09d 

Vsndor and Parebasar 
—Broker authorized to create con¬ 
tract between himself and buyer — Bro- 
4;er is seller in transastion which 
follows 7596 

Will 

-Special bequest—Doctrine of re¬ 
lation back is not applicable to bequest 
of residue 84 In 

-Onus of proving that will should be 

admitted to probate is on person pro¬ 
pounding will—In such cases Court 
should first look to positive evidence of 
execution and then test is by terms of 
will—Court should not embark on.an in¬ 
quiry as to execution of will by discus¬ 
sing its terms seriatim at considerable 
length , 769a 

-Mental weakness to constitute testa¬ 
mentary incapacity must be qua will in 
question 674a 

-Fraud—Testatrix not having satis¬ 
factory health at time of execution of 
will—False miarepreseotation of testa, 
trix’s pecuniary indebtedness to execu. 
trix legatee—Will is vitiated by fraudu. 
lent misrepresentation 574] 

-Testatrix being intelligent lady— 

Cans of proving fraud or andue inflaenoe 
is on caveator • 674o 

-Will made in favour of peyson of 

active ooofideace.with testatrix—doprt 
should scan evidence of Independent voli¬ 
tion 674(2 

-Fraud—If fraud has been purposely 

practised, probate may be refused even 
though testator knew and approved of 
contents of will 674e 

——Undue influence—^It is.not pnongh 


Will 

that testator’s will wa9(3o'|piB%tsfl Ity' 
propoaoder; it mast be provtid 'fortbtK' 
that inflaenoa was exercised on:pai!tica- 
lar occasion and will was result of thbt 
influence 

—•Principle that residuary legsteei* 
eatitle(i ouly. to share in ultimate restdim 
after all liabUitiet of es^te inbludiog all 
administration expe'iises hss no applica¬ 
tion in case of epooiS? legates who'has 
acquired title before the. incurring of ex- 
paoses.. ' 

—Onus of proof ie on party propound, 
ing will 4496 

——Non-existence of will at' tlmis of 
death of testator—Presumptioo is that 
it is revoked 4(j|^ . 

—^Mental oapaeityof testator at time 
of exsoatioo of will challenged—'Boty of 
Court Jndioated - •/ 449id. 

“Due execution^—lfode of proof-r- 
At least one attesting‘Critneis shouH be 
produced 449s 

!{t —Sranting of probate*—Duty of Cou -t 
stated 449/ 

-Oenstruotion—Will is not to be 
presumed a forgery primarily from cou- 
sideration of its oocteuts 449p 

—Executor—Mortgage by executor as 
exsoutor-Failnre of mortgagee tosoru- 
tioize will does not amount to construo. 
tive notice * ' 429a 

——Oonstruotion—Jf exaonting will on 
11th April 1863—dovernment promise 
sory notes given to wife B, on her death 
to daughter D and on her death to daugh- 
ter's 8008 —^ having two sons K and /—■ 

K predeceasing both B and D—D who 
die! after B inakiag will of all her pro¬ 
perties but not msotioning promissory 
notes—/ taking COD veyancsfrom K'stna 
regarding all properties in 1931—In 1922 
K'a son executing in very general terms . 
dead of release in favour of J's wife to 
whom J by hie will bad given his pro¬ 
perties in consideration for certain gift 
made by bis wife—No mention of pro- 
miseory notes even in this deed—Fact of 
promissory notes not disolosed to£''s 80 a 
till 1922—In 1926 JT's son suing to reoo- 
ver bis half-share in them—Will of M 
created gifts in praeeeuti and hanoa fiT 
and J* took vested interest—who was 
living after testator’s death got absolute 
estate though enjoymgot of it was post- 
poued till death of B and B—^enoe his 
right was not defeated though he prede¬ 
ceased B and B—Art. 120, Llm. Act* 
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. ^applied to fuit— K's son oonld claim ad- 
vanbige of S. 18, Iiitn. Act, since J who 
was his CO. partner fraudulently oon> 
oealed from him existence of promissory 
notes—Deed of release did not relinquish 
K’s son's right to promissory notes— K’s 
son was not estopped from olaiming his 
share in promissory notes 259a 

——Executed after 1870—Oaioutta view 
stated 234a 

-Legal heir of testator is entitled to 

sue until claimant under will establishes 
right 234c 

-'Construction—Absolute estate held 

granted to daughters of testator 72a 
-Construction—Absolute estate con¬ 
veyed by words—'Words cannot be out 
down by supposed presumpticais 72c 

• -Construction—Meaning of testator 

is to be found out from document as 
whole 72(2 

Words and Pltraaet 

-"Adjourned sine die" means adjourn¬ 
ment to a date not fixed at the moment 

816 

* -Bangsa ordinarily means family 

and not merely lineal descendants dl9a 


1933 Calcutta 

Words and Pfcratas 

-“Debt" is sum of money payable lay 

readon of application 8414 

Workmen's Compensation Act (8 ' 

*—Test as to whether aomdent is one 
arising out of employment indicated 6135 

- 8. 2 (11 id) —“Unmarried daughter*’* 

includes "widowed daughter" 358 (2)a 

<S, 2(1) (4)—"Dependants," meaning 
explained 358 (2)5 

- S. 3—Injury by added peril disenti¬ 
tles workman from compensation 220e 

- S. 10—Notice—S. 10 requires noticS 

in writing * 130a 

- S. 10 (2)—Statement of cause of in¬ 
jury need not be same as in application 

■1305 

- S. 12—Liability of principal—Test 

of liability—Contractor undertaking to 
do what principal would do—Principal 
does not escape liability 63 

-5.19—Finding as to employment of 

workman and how accident occurred 
should be given , S20a 

- 8. 30—Question of law—Whole case 

is open 3205 
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THE 


ALL INDIA REPORTER 

1933 

CALCUTTA HIGH COUBT 


^ A. 1 R. 1933 Calcutta 1 
Full Bench 

C. 0. Ghosh, Jack and M. C. Giiose, JJ. 

Prodyot Kumar Bkattackarjya — 
Accuse^—Appelliint. 

V. 

Umppwr—Opposite Party. 

Dentil Rof. No. 12 of 1932 and Cri¬ 
minal Appeal No. 597 of 1932, Decided 
on 22nd Augnst 1932. 

(a) Bengal Criminal La'r Amendment 
Act (1925), S. .3 (2)—Reference by District 
Magistrate and not by Commissioner is not 
incompetent. 

A reference under S. .3 (2) is not incompetent 
merely becuusc the records were .submitted by 
tlio District Magi.slrato and not by the Commis¬ 
sioners. [P 2 C 1] 

4 (b) Bengal Criminal Law Amendment 
Act (1925)'—Judgment must be one by whole 
tribunal—Commissioner disagreeing cannot 
write separate judgment. 

Inn trial lindne the Bengal Criniinnl Law 
Amtiiidinont Act. 1925, llio Cuinmissioners aro 
honiid to follow the directions contained in the 
Act, It is not a trial under the Criminal Proec- 
durn Code simplicilet beforo a tribunal of three 
Judges and there cannot be as many as two or 
throe judgments. The judgmeat that La.s to be 
pronounced is a judgment of the Tribunal, i. e., 
one siuglo judgment embodying the findings and 
tho views of the Comraisaioiiors who composed 
the tribunal. If any Commissioner does not 
agree with the other two Commissionors as re- 
g.ai'ds tho seiitoiice to bo im|)o.sed on the accused 
the only course that is open to him is to intimate 
to the other two Commissioners his views on'tlie 
(question of sentence and to leave it to the 
Tribunal to cmlxidy his views on the (juestion of 
'cniomo in the course of the judgment which is 
to bo pronounced by the Tribunal, lie has no 
right whatsoever to write a separate judgment of 
his own. [P2 0 9J 

(c) Criminal Trial—Sehlenee—Tender age 
by itself is not sufficient to mitigate punish¬ 
ment—It should be considered with other 
circumstances—Penal Code, S. 53. 

Thgro is no hard and fast rule that hceanso 
t]yi murderer is of wlmt is called tender age he 
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must necessarily escape the normal penalty pres* 
crihed by the law. Age i« no doubt a ciroom- 
stance to be takes into eonsideratiou, but this 
has got to be token into consideration along with 
various other eitcumaiances present oij the re¬ 
cord and to which attention may be drawn either 
by the prosecution or by the defence, [p 3 c 3] 

N. G. Sen, Uiralal QanguU, J. C. 
mi Jnananath Bemfe—for the Accused. 

N. N. Sircar mi S&tindra Nath 
Mukherji—toi the Crown. 

Judgment.— The accused Prodyot 
Kumar Bhattaoharji was tried by three 
Oommissionere appointed under tho Ben- 
gal Criminal Law Amendment Act, 1925 
on charges under Ss. 302/120.B, 302/34 
and 302/114, I. P. C., and also under 
S. 19 (f), Arms Act. The Commissioners 
unanimously found him guilty under 
S, 302/120-B, I. P. 0., and also under 
8. 302-34, I. P. C., and convicted him 
accordingly under the said two sections. 
As regards the charge under S. 302/ll'l, 
I. P. 0., tlje Commissioners stated that 
having regard to their finding on the said 
other two charges they did not convict 
him under this charge and the accused 
was thereupon acquitted of the charge 
under 8. 302/114,1,P.O. As regards the 
charge under S. 19 (f), Arms Act, the ac¬ 
cused was found guilty and convicted 
accordingly. So far as the sentence on 
the accused wa.s concerned two of the 
Commissioners were of opinion that hav¬ 
ing regard to the circumstances disclosed 
on tlic evidence on record nothing could 
be said in mitigation of the sentence of 
death and they accordingly directed that 
the accused should bo hanged by the neck 
until he was dead. The other Commie- 
sionev Mr. J. Do was of opinion that the 
ends of justice would be sufficiently met 
by the accused being sentenced to trans¬ 
portation for life. Tho dissenting Com¬ 
missioner has purported to write a judg- 
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ment dinVi'in;,' fruin tlie inajm-iLy of tho 
(.■t)jiimissii)tiors on fclio question of son- 
teni'o and a (iiieslion lias been raised 
whetiicr, iiaving regard to the laiif;uaj^(! 
of I ho JkM){*al Criminal Jaiw Ainendmont 
Act 1925, and the nilos made thereunder, 
tlie dissenting Commissioner was cum- 
polont to write a so[)arato judgment of 
liis own. On thi.s question wo shall have 
something to say later on. 

After the conclusion of the trial hofore 
,the Commissioners Xliu j-ecords of the 
I)roceedings were submitted to this Court 
hy Mr. liurge. Deputy Magistrate, Midna- 
IKjre and it has been argued before us hy 
learned counsel on behalf of the accused 
that Mr, llurge was incompetent to 
submit the records of the proceedings to 
the High Court and that the pi’cyjer i)or- 
sons who oould have suhmittod the re¬ 
cords wore the Commissioners and not 
the District Magistrate. It has been 
argued by learned counsel for the accused 
that the reference is incompetent and 
that we cannot legally go into the ques¬ 
tion of the conliriuatiou of the sentence 
of death passed on the accused and that 
itho only course open to us is to re- 
jtransniit the reom'd.s to the phiee wluu’o- 
ifrom they wore sent. TJiis contention, 
in our oi)inion, has absolutely no sub¬ 
stance and in this connc.sioii we would 
content ourselves by drawing attention 
to S. .‘1 (2), IJengal Criminal fjaw 
Amendment (Supplementary) Act, 1925, 
which runs as fcdlows: 

‘‘Wbcii tlio t'oiiiniis.sioriors pass .a scntomii' of 
death tlm rorord of llio pioi'i’i'dinfis hofore thuau 
shall he siihniitted to tlio fligli Court and tho 
sentence shall not be executed unless it is con¬ 
firmed by the ItiRh ('ourt which shall nxerc.ise, 
in respect of such proceedings, all tho powers 
conferred on the High Hoiirt l^y ('hap. ‘i7 of tho 
Code.” 

(After considering the facts and dis¬ 
cussing evidence the Judgemont pro¬ 
ceeded). As stated above, wo have exa¬ 
mined the onbiro record from cover tr) 
cover with a single desire to lind out tho 
trutli and wc are Iwund to slate tiial the 
prosecution has satistactoiily brought 
home to tho accused his guilt in this 
matter. Wo arc therefore in agreement 
with the Commissioneis in holding that 
tho aeciised has been rightly convicted 
under the sections releireil to above in¬ 
cluding tlie seel ion relating totin' ol'l'enco 
under the Arms Act. fii corning to this 
conc'iu.sitm w'l! liave lurt overlooked tho 
signiiicaiioo of tho medical evidence and 


. EMPlilfOU (FB) 1933 

the case for tho prosecution that tho 
bullets which killed Mr. Douglas were 
of 380 bore and that thest) wi.’re ap¬ 
parently not (ired hi tho aecused. 

The only question that now remains 
for our consideration is the (luestion of 
the sentence to he passed on tho accu.sed. 
Our attention has been drawn to what, 
has been w'litton hy lilr. 1)(>— one rd tho 
Commissioners—in what lie calls a dis¬ 
senting judgment. W'o desire to make it 
plain that the trial being one under the 
Bengal Criminal laiw Amendment Act, 
1925, tlio Commissioners were hound to 
follow the dilections contained in the 
Act. It was not a trial under tho Cri¬ 
minal Procedure Code simpliciter hofore. 
a tribunal of liner* Judges; it was a trial! 
hofore a Sijocial Tribunal iindor a Spe¬ 
cial Act and there is no room for (he con-| 
tention that tlie.ro can he a.- many as two 
or ‘three judgments in tho case. The 
judgment that had to he jironounced was 
a jiulgment of the Tribunal, i. e. one 
single judgment emhodying tlie Ihidings 
ami the views of the Comniis.sioners who, 
composed the Tribunal. If Mr. De didj 
not agree with the other two Conmns-i 
sioners as u'gards the sentence' to he 
imposed ou the accused the onl\ course 
that was ojien to him was to intimalo to 
the othei two Commissioners his views 
on tlio question of si'iitenco and to leave 
it to the Ti'ihurial to omhmh his view's 
on tho quest ion of .si'iitcnce in the course 
of tho judgment whicli was to he. juo- 
iiounced hy IheTrilmmil. He bad no right 
whatsoever to write a seiiarate .ludgmciil 
of his ow'u, and w'hat lie did was clearly 
not contemplated hy the law and was inj 
every way irregular. But, he tliat as it 
may, wo have allowed the learned coun¬ 
sel for the defence to adopt what Mr. 
Do has said as part of his argiiiricnt and 
it need not he statml that we have con- 
sidorod the matter fully and with much 
anxious care. 

The assessment of sentenee in case.s of 
this descri])tion is always beset with 
dilliculties, hut we desire tomake it plain) 
tnat there is no hard and fast rule lhatj 
because the murderer is of what is call-' 
ed tender age he must necessarily esf.aiiei 
tho normal penalty prescribed by tliel 
law’. .\gc is no doubt a cricumstanco to 
he taken into consideration, Init this has 
got to ho taken into consideration along 
with various other circumstances present 
on the record and to wliich attention 
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may ho drawn oiUior by tlio proHocution 
or h\ Uu) dofonce. Tim murder in Miia 
c-aye waH ol an extremely cowanlly cIiei- 
1 aider. The murdered man Ivad not oven 
a sporlin:' elnince. He was fidled clown 
anil done to deatli while ho was enjjaged 
in doinM tlie diilios impo.scd on Jiiiii by 
viituo of bis oHieo as Disiriot Majhslrate 
of MidnajioiT.. Ho had done, as far ii.s 
the present reenrd ftoes, no injury to any 
huimin hoinf' irnd tlioro wiis no earthly 
rciisoii whatsoover as to why he should 
have been done to dciilli unless it be 
that he was of alioji ori},’in and that 
thei'eforo \c“nst‘ant‘e was to 1)0 wreaked 
on him oiNai-count of some vaciuo, un¬ 
known, unsubstantial and indelinable 
•>ricvaiK‘c: see in tiiis eonneetioii E\s. 1, 
li), Jii, 21, Hi and l-'i. Kcniemhor 

also thjjit tliis is not Mie liirt case of its 
kind. We are bound to take not'ce of 
the roerndescenco of murders of Ibis de- 
seri]>lion. There is nothiiifj on the re¬ 
cord wliieii can he urf,'eil in miliitation 
of sentence, allhouitli wo hiuo explored 
the whole of the record hi uur ontiea\- 
inirs to lintl somelhiny or other jn favour 
of the accused. We are of opinion that 
w'o should ho failiuft in our iluty if wo 
ref rained from eonlirniint; I'he simlence 
of death passed hy I he (’ominissi'niers. 

I’he result therefore is I liat the sen¬ 
tence of deat h passed hy the (’ommis- 
sioners is eotilinned and the appeal pro- 
[ei ied hy the accu.scd is (tismisscil. 

11.K. Aiil'i'ul (li.s?nisfir<l. 
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L'.\a'CIvI{II)(;i', .1. 

JIatII Mink i\t\d n/Zic/w- I’ciitioners. 

V. 

Evipernr -Ojiposile I’arty. 

(Irimimil Ih'vn. No. 2(liS of Deei- 
th d on 2.'lril May I 'J32. 

Bengal Embankmrnt Act (1882), S. 70 lb) 
--■‘'Exisling embankment ". Meaning of, ex¬ 
plained. 

I’/V “I'KifitiiiKPluliiiiiklHriil" i.s uiiaiilDioi'iii- 
baukiiiciit as i|. i;\ist. rl at llic date wlu-u the 
addilioiis wore iiiiide, that i.s lu .s.iy, that pi-r- 
niissioii (if till! (.'olicclor is ncccssaiv f'vcii f'lr 
ri’iiairs, if tliosr repairs involve lulilitions to the 
cnihaiiKmiiiil in tho stall that iti.i in, nhoii 
these rcpaii.'i hi’gii!. Itiloos not intsiii tlic nii- 
Isuiknieut us it existed at the date of tlic noli- 
fication under S, 0: f)8 C'tl -li:i and .1 I It 

lOl'J dal U6t), «f/. [P 4 C li,. 

Namidnt Kmior Jlosc and Siini/ Kn- 
maMuiijj —fnr l.’etitioners. 

D. N. Ilhattiirliiirjr for flie (hown. 


Judgment. —A jKiiiit of some impor¬ 
tance is raised by this Eulo. That poiA'f 
is indicated by f'round 3 which i^^in the 
followinj,' terms: 

" For that in tin' :vK?p.n(;(' of any cviiltnoe aa 
to the original height of tlio bnndh tho convic¬ 
tion i.s had in law.” 

It appears that potitionor 23, Pulin 
Eehari Dutb is one of the owners of an 
embankment called the Taladiha xainiii- 
d.ai'i embankment which is situated in 
an area in respect of which a notifica¬ 
tion has been made under S. 6, Bengal 
Plmhaukmont Act, 18B2. The date of 
this notification is 11th Mavcli 1901. In 
1920 there wore floods of exceptional 
gravity in the District of Midnapur; as 
a result of these floods the embankment 
was breached at several places. Peti¬ 
tioner 23 and also .some of his tonant.s 
ajiplicd to the GoUeclor for permission 
to repair the bund np to the old level. 
The Collector on 6th Afiril 1928, gave 
jiermission to rojiair the breaches up to 
the level of 19'. A further applied I ion 
was made on 4th .lanuary 1929 to the 
Collector asking him to give fieniiissien 
to raise the. lumd to the original lovi l 
whieli was alleged to he more than 
19'. On 23rd ,'\pril, the Collectoi gave 
permi.ssion for t he bund to he repaired 
to a level of 19' lor Ihe Ist mile, 
21)' for the 2nd mile, and 21' for the 
3rd mile and 22' for the 4tli milo, 
Tliei'o is evidence to the. efi'eet that all 
Hie jietitionci.s Avilli the esceptien of 
polifioncr 23 wore soon working on the 
imnd with the result that it was rais(jd 
to levels in excess of those prescrilted hy 
the Colloc.lor’s ordi'r. There is also evi¬ 
dence that per.si.ns working on tho bund 
refused to ohoy tho Irrigation Doparn- 
ment OHicer wlio called upon thorn to 
desist. 

Kurthor there is thoevidonco ofaP.W. 
I). Surveyor that various sections of tho 
hunrl have hoeii raised to heights ex¬ 
ceeding tho''!’ for which the Oolloc- 
tor has granted permission. On these 
material the petitioner.s w'cre served 
with notices alleging that they had 
raised tho emhankrm'nt above tho oiigi- 
jiiil level. The notices further informed 
them that unless they levelleil dnvvtr the 
ernhankment hy a cerrain dale they 
would he juosec.uted. Nothing was tlono 
by the fiel itioiicis and in dtiecomwc Hiey 
woi'o prosecuted ami convicted b> the 



4 Calcutta Hatu Naik v. Empebor (Panckridge, J.) 1933 


Tnarued Magistrate of au offence punish¬ 
able under S. 76 (b), Bengal Embank- 
mont '■Act, 'namely, of having -without 
j)rovious permission of the Collector 
added to an existing embankment and 
petitioner 23 was ordered to pay a iine 
of Ea. 30 or in default to suffer rigo¬ 
rous imprisonment for one month and 
the other petitioners were ordered to 
pay a fine of Rs. 35 each or in default to 
suffer rigorous imprisonment for a fort¬ 
night. The Magistrate further made an 
order under S. 79 directing the peti¬ 
tioners to remove the addition made to 
the zamindari embankment 'beyond the 
permissive level sanctioned by the Col¬ 
lector within one month from the date 
of the order. The petitioners then 
moved the High Court and it eppeared 
that the proceedings before the Magis¬ 
trate had been vitiated by certain irto- 
gularities of procedure. The High Court 
accordingly set aside the convictions and 
ordered the petitioners to be retried, the 
retrial to begin from the stage imme¬ 
diately preceding the examination of 
the accused persons under S. 342, Crimi¬ 
nal P. C. The petitioners were retried 
and were again convicted. TIjo learned 
Magistrate sentenced petitioner 23 to 
pay a fine of Es. 40 or in default to suffer 
rigorous imprisonment for one month 
and the other petitioners to pay a fine 
of Rs. 20 eaeli or in default to undergo 
rigorous imprisojimont for one week. It 
is against these convictions and sen¬ 
tences fhat this Rule has been obtained. 

Now Mr. Basu maintains that there is 
no evidence to prove what the original 
level of the bund was. There certainly 
is evidence to show what the level of 
the bund was in ^926 and the trying 
Court has arrived at a finding on the 
matter, namely, that it was below 19'6' 
for the Ist mile and below 22' for the 
2nd, 3rd and 4th miles. These levels 
have been exceeded in consequence of the 
wVk which is said to have been done 
by the petitioners. Mr. Basu argues 
that this is not enough and he says that 
“existing embankment” must bo taken 
to mean an embankment as it existed at 
the date of the notification, that is to 
say in 1901. There is admittedly no 
evidence on the record as to the state of 
things in that year. I find myself un¬ 
able to agree with this construction of 
the section. Autliority is against Mr. 
Basu. In the case of liamnaih Pandit 


V, Emperor (l), Holmwood and Shar- 
fuddin, JJ., held that “existing embank¬ 
ment” in Cl. (b), S. 76 bears the same 
interpretation as “existing embank¬ 
ment” in Cl. (a), that is an embankment 
existing at the time tlio addition is 
made. Following that case Richardson 
and Shamsul Hilda, JJ., in the case of 
Emperor v. Lakshi Kanta Hazra (2), 
expressly laid down that “existing om- 
baukineut” means the ombankraont 
existing when the addition is made and 
not the embankment as it existed at the 
date of the notification under S. 6. As 
against these authorities Mr. Basu has 
relied on tlie judgment of'M. N. Mu- 
kerji, J., in dealing with two unreportod 
oases; References Nos. 48 and 49 of 1929. 
In those cases Mukorji, J., sitting" singly 
accepted the leferoncos made by the 
learned Sessions Judge of Midnapur and 
sot aside the convictions under S. 76 (li) 
No reasons however arc given for the 
decision and the letler ofrcforonco raises 
several points any one of which, if ac- 
copied would justify the Court in setting 
aside the conviction. The only relevant 
paragraph in tlic letter of rnforence is 
para, (c) where the learned Judge sub¬ 
mits that unless there bo evidence as to 
what tlie linight was beforo the addi¬ 
tions and tlic height after the additions 
there can bo no conviction under 
S. 76 (h), Act 2. That does not imply 
that the learned Hessions Judge is put¬ 
ting forward a submission that the state 
of things to ho considered is the state of 
things at the date of tlio notification. 
Nor does the judgment of the Court 
imply that it accepted the view for which 
Mr. Basu has been arguing. On this 
point it is really sufficient if I say I can¬ 
not accede to tiio petitioners argument, 
namely, that the petitioners wore en¬ 
titled to raise the bund to the height to 
which it was in 1901 and there being no 
evidence of its height in that year there 
is nothing to show that that height has 
been exceeded. I think I should add 
that although the view put forward by 
Mr. Bhaltacharji for ‘the Crown rnayi 
lead to certain difficulties, it appears toj 
me to bo the right one, namely, by “exist¬ 
ing embankment” is meant the embank¬ 
ment as it existed at the date when the! 

(1) [1911] 33 Cal 413=12 Or L J 65=9 1 0 
360. 

(2) AIR 1919 Cal 609=60 I 0 669=16 Ci^l 
826. 
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(additions were made, that is to say, that 
permission of the Collector is necessary 
oven for repairs if these repairs involve 
additions to the embankment in the 
jstato that it is in when these repairs 
begin: whether the department would 
'evor commence proceedings against per¬ 
sons who have merely restored the bund 
*to the state it was in before it was da¬ 
maged is a question on which I do not 
feol called to express an opinion. But 
having regard to the language of S. 7(5 (b) 
and the authorities I foci constrained to 
hold that Mr. Bhadacharji's construc¬ 
tion is the correct one. 

I do not think tliat tlioro is any sub- 
Ktanco in any othor of the grounds raised 
hy the petitioners. I think there is 
Jiinplo . piatcrial on tho record from 
which tho (5ourt could infer tliat jieti- 
tionor was a party to the illegal rais¬ 
ing of the level of tho bund oven though 
noiio of the witnesses called could swear 
to having seen him working on the site. 
Similarly 1 soe no reason why the order 
made under S. 79 of tho Act should bo 
sot aside. In these circumatarices the 
Ilulo must bo discharged and tho convic¬ 
tions and sen to nccH affirmed. 

K.N./u.K. Jiulc dischargpcl. 
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MALIilK AKI> BATTHUSON, JJ. 

Mia Jan Bimas and of/iers —Aiipel- 
lants. 

V. 

Fmperoi —Opposite Party, 

Criminal Appeal No. Ay of 1939, Deci¬ 
ded on 20th July 1932. 

(«) Evidence Act (1872), S. 126-Muktear 
■n pa<se(*ion of draft of incomplete alate- 
ment but not meant to be filed can claim 
privilege. 

Wkero it ia not ahown that a certain petition 
ill tho possession of a tnnktear which waa sought 
to bu produced w.na llic dociiment meant to bo 
filed ill Oonrl but it was only a draft of .aonie 
atatcmciits made by tJie complainant and the 
petition had not been completed tho muktnar is 
entitled to privilege under S. 126: 5 Horn L li 
122, nint. fP 6 C 1] 

(b) Criminal P. C. (1898). S. 297-Non¬ 
direction—Evidence against all accused not 
same—Evidence against each should be dealt 
with separately. 

In a case before the jury there were three 
accused. Tho evidence against accused 8 was 
not tho same as the evidence against the other 
two but was less, 

lichk that the charge which did not deal 
with the evidence against accused 8, separately 
was bad for non-direction vitiating the convic- 
trou of accused 3. [P6C1,2] 


Joy Qopal 6Ads«—for Appellants. 

Jitendra Mohan Bannerjee —for tly^'-*'* 
Crown. 

Mallik, J. —The three appellants 
Miajan Biswas, Afser alias Afsernddin 
Molla and Samsil alias Samselnddin 
MoHa with two other men .Moksboa 
Shaikh and Ismail Shaikh wore put on 
their trial under 8s. 366, 458, 147 and. 
148, I. P. G. The trial was held by 
a jury. The jury unanimously found 
Mokshoa Shaikh and Ismail Shaikh not 
guilty but Afser and Miajan guilty under 
Ss. 147, 148, 366 and 458, I. P. C., and 
Samsil guilty under Ss. 147, 366 and 
468,1. P. C. The'learned Judge accept¬ 
ed this verdict of the jury and sen¬ 
tenced Miajan and Afser to rigorous im¬ 
prisonment for five years- each under 
Ss. 366 and 458, I. P. 0., no separate 
.sentence being passed under Ss. 147 and 
148 and tho direction being that 'the 
sentences under Ss. 366 and 458 were to 
run concurrently. The learned Judge 
sentenced Samsil to five years’ rigorous 
imprisonment under each of the Ss. 366 
and 458 (tho sentences to run con- 
currently) no separate sentence being 
passed under S. 147, I. P. C. The facts 
of the case for tho prosecution were very 
briefly these: 

Tho accused Afsor and Miajan one day 
came to tho house of Bhim Mandal, 
tho husband of Shama Dasi during Bhim 
Maudal's absence and made immoral 
proposals to Shama Dasi which Shama 
Dasi rejected. Afser and Miajap went 
aw'ay threatening her. When Bhim re¬ 
turned homo, Shama Dasi told him what 
had happened whereupon Bhim took her 
to tho house of one Jagnessarand kept 
her there for safety. On the night of 
29th April 1931, the accused men with 
four or five other persons came to Jages- 
sar’a house, broke open tho walla of the 
ghar in which Shama Dasi was sleeping 
and forcibly dragged her away. Shama 
Dasi thereafter was taken from one 
place to another until she was recovered 
on 17th May 1931 from the akra of one 
Bamanancla (ioswaini by her husband 
Bhim Mandal.' The appellants with two 
others were thereupon put on their trial 
with the result th.at has been stated 
before. 

On belialf of tho appellants it was 
first cuntenriod that the learned Judge 
■in his charge to tho jury had not given 
full direction as to the oiTect of nou- 
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examination of material witnesses in the 
u..se. (After overruling this contention 
the judgment proceeded). It appears that 
the defence wanted a muktear to pro¬ 
duce in Court a petition of complaint 
which, according to the accused, the 
complainant wanted to file in Court. 
The muktear refused to produce this 
document seeking privilege under S. 126, 
Evidence Act, and this claim of privilege 
was allowed by the learned Judge. It 
was said that here the learned Judge 
was wrong in law and it was contended 
that on that account the trial was viti¬ 
ated. In support of this contention our 
attention was drawn to the decision in 
the case of Emperor v. Mariane 0. 
Rodrigucn (l), the argument being that 
the petition was meant to ho filed in 
Court and there could not therefore bo 
anything confidential in it. The argu¬ 
ment, so far as it goes, seems to be all 
right. But facts wore not established 
in the case which would make tlie deci¬ 
sion in the case, Emperor v. Mariane G. 
Hodriques (l), applicable to the case 
before us. It could not be elicited from 
the muktear that tlu, document wlxich 
was sought to he produced was the docu¬ 
ment meant to bo filed in Court. The 
evidence shows that it was only a draft 
of some stalonients made by the com¬ 
plainant and that the petition had not 
been completed. It might very well 
be that there wore some statements 
in that draft which wore not to be in¬ 
corporated in the petition of complaint 
when it would be finally prepared for 
presentation to the Court. If in these 
circumstances the learned Judge uphold 
the claim of privilege I do not think lie 
[did anything that was wrong in law. 

There was another ground on which 
the learned Judge's charge was assailed 
before us. The ground was that the 
learned Judge in his charge did not deal 
with the evidence in the case as it stood 
against the accused persons separately. 
This contention, in ray opinion, is not 
without foundation. There can be no 
doul)t that the evidence against appel¬ 
lant 3, Samsil, was not the same as the 
jevidoncB against the other two appel¬ 
lants Miajan and Afser. To mention 
only one or two such instances, Samsil 
had not been identified by Shama Dasi 
in khia lower Court whereas she had 
exper ienc ed no such difficulty in the case • 
~Ti) [1903J 6 L it i-iaT 


I v. Emperor 1933 

of Miajan and Afser. P. W. 7, Tarak 
Pramanik, could say something against 
Miajan and Afsar but not against appel¬ 
lant 8 Samsil. To the same effect is the 
deposition of P.W. 14 Bamananda Dasi 
Bairagi. There is no doubt therefore, 
that the evidence as it stood against 
Samsil was different from that as it 
stood against tlio other two appellantsj 
Miajan and Afser which alone the lear¬ 
ned Judge discussed .and put before the 
jury without tolling them that the evi¬ 
dence against Samsil was loss than thatl 
against the other two men Miajan and 
Afser. In those circumstances the omis¬ 
sion on the part of the learned Judge to 
deal with and discuss the case against 
Samsil individually and separately from 
that of the other two men was,-in my 
opinion, a serious non-direction so far as' 
Samsil was concerned, making his eon-' 
vicLion untenable. 

As regards tlio other two appellants 
the severity of sentence passed on them 
was anotlier point urged boforo us. 
Having regard to the facts of the case 
and romomboring that the accused broke 
open the house of Jajnessar, forcibly 
entered that house and from there drag¬ 
ged the woman away after having assaul¬ 
ted Jajnessar tlie sentence of five year.s' 
rigorous imprisonment does not seem to 
mo to ho unduly severe. 

The result is tliat the appeal of Miajan 
and Afser is dismissed and that of Samsil 
allowed. The conviction and sontoneo 
of Samsil arc set aside. Samsil will bo 
set at liberty immediately. 

Patterson, J. —I agree. 

M.N. Order accurdinglq. 
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MALTilK ANI> REMFRY, JJ. 

Ka^em Ali and another —Appellants, 
v. 

Emperor —Opposite Party. 

Criminal Appeal No. 902 of 1931, De¬ 
cided on 12th May 1932. 

(a) Evidence Act (1872), S>. 30, 133 and 
114, III. (b)—Corroboration of retracted con- 
feision—Corroboration mutt come from in¬ 
dependent witnett and not from evidence of 
accomplices. 

Before there can be .a conviction on a retracted 
confession of a co-accu.sod, there must bo cor¬ 
roboration on uiaterial particulars. This corrobo¬ 
ration must come from independent witnesses 
and it would not do if the corroboration comes 
from evidence whiuh in itself is tainted, bains 
evidence by an accomplice. [P 6 C 1] 
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(b) Criminal P. C. (1898), S. 287—Circum¬ 
stances under which conviction can be based 
on retracted confession of co-accused not 
given—Omission amounts to serious non- 
direction. 

The omiBsion by the Judge to give a full and 
HuSicieiit warning to the jury »b to the circum- 
Btanei'S under wtiich a conviction can bo baecd 
on a retracted confessiun of a co-accused amounts 
to A serious iion-dircction. [P 8 C 2] 

Sudhansu Sekhar Mnkherji —for Ap¬ 
pellants. 

Nirnuil Knmar Sen —for the Crown. 

Mallik, J .—Tho tw'o appellants Ka- 
slieniali and MaidaDParmanik with seven 
ether men were put on their trial on a 
charge of dacoity under S. 395 and also 
under S. 412, 1. P. C. The trial was held 
with the aid of a jury. Tho jury found 
two of the aocused men not guilty and 
the remaining seven persons were found 
by them to he guilty. Kasheinali and 
Maidan the two ai)pellants before us 
wi’j’o among those seven. As regards 
Maidan tho verdict of tho jury was un¬ 
animous. As regards Kashernali however 
it was divided—tlireo jurors being of 
opinion that the man was guilty while 
the remaining two being of opinion that 
he was not guilty. The learned Judge 
accepted this verdict of tho jury and.sen- 
tencod Kashcrnnli under Ss. 395 and 412, 
J. P. C., to five years’ rigorous impri¬ 
sonment and ho scjitonced the other 
appellant Maidan also to live years’rigo¬ 
rous imprisonnieut under y. 395, T. P. C. 

On tho night of i5th January 1931 
there was a dacoity in the house of one 
Yusuf, doctor. A ju'etty largo number 
of men broke into his house, assaulted 
Yusuf, his wife and son, broke open the 
chest and an almirah and took away a 
considerable amount of inunev about 
Rs. 7,000 altogether from inside the 
chests. Tho occurrence took place at 
about 3 in tho morning of 15th January 
and an information was lodged at the 
thana by one Serajul Huq, a nephew of 
Yusuf, doctor, on tlie same day at 9-30 
a. m., the thana being six miles from the 
place of occurrence. In the first infor¬ 
mation report tho name of one of the 
daooits Bekandar was mentioned. An 
investigation followed and a number of 
arrests were made and as many as nine 
men were put on their trial with tho re¬ 
sult I have stated before. Tiie evidence 
against tho ap]>cllant Maidan consisted 
of the retracted confession of one of the 
^la^oits Naimuddiu by name and the test 
identification at which Maidan. was 
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identified. The evidence against the other 
appellant Kashernali consisted of the 
traoted confession of Naimuddin and the 
evidence of .two men Bamproshtui and 
Makbulali. 

On behalf of the appellants the Judge's 
charge to the jury has been aswiled be¬ 
fore us on more than one ground. Bo far 
as the appellant Maidan is concerned the 
charge was attacked on three grounds. It 
was said that although according to the 
evidence of Serajul Huq (the man who 
lodged the first information report at the 
thana) Serajul Huq knew Maidan as a 
man of Dukhibari, in the first informa¬ 
tion report he did not say that any man 
of Dukhibari had been among thedacoits. 
But this fact was, as the learned Judge’s 
charge to tho jury would show, actually 
put before the jury. It was said that 
although according to the first informa¬ 
tion report, P. W. 8, Yusuf’s wife, would 
be able to identify the man who hod in¬ 
flicted injuries on her, Yusuf’s wife in her 
evidence in Court identified not only the 
man who had inflicted injuries on her 
but another man and the contention be¬ 
fore us was tliat this fact was not put 
before the jury. Hero again the charge 
would show that the learned Judge did 
toll the jury what evidence Yusuf's wife 
had given in Court, and he did tell the 
jury also that in the first information re¬ 
port Serajul Huq.had stated that Yusuf’s 
wife would be able to identify the per¬ 
son who had inflicted injuries on her. 

As regards Maidan the third conten¬ 
tion before us was that the learned 
Judge did not tell tlie jury that although 
one Aziz knew Maid.-vn and although 
Aziz had seen the chowkidar who had ac¬ 
companied Serajul Huq to the thana be¬ 
fore Serajul Huq went there, Maidan’s 
name found no mention in the first in¬ 
formation report. This argument would 
have some force in it if there had been, 
any evidence to show that there had 
been some conversation between Aziz 
and Serajul Huq in connexion with 
Maidan. But the learned advocate for 
the appellants had to ndmit that there 
was no such evidenco on the record of 
the case. All the three points taken on 
behalf of the appellant Maidan must 
therefore fail. 

The case of the otlior appellant Ka- 
sheraali stands however on a different 
footing. The evidence agai’nst this man, 
as I have stated before, consisted of the 


Kashem Ali V. Eupebihi (Mallik, J.) 



.6 Calcutta Baligbah v. Emfbbob (Costello, J.) 1933 


retracted confession of Naimuddin and 
(iho evidence of the two persons Bam- 
•proshad and Makbulali by name. Eam- 
proshaTl was the person who by an ap¬ 
pointment had met the dacoils before the 
dacoity took place at a place called Bai- 
pur and when on arrival there he found 
out what the object ot the men was, he 
came away. According to him, Kashem- 
ali on the next day told him that on the 
previous night lie (Kaahcmali) had com¬ 
mitted a dacoity. Makbul was the man 
to whom Naimuddin admitted having 
with others committed dacoity in Yusuf’s 
house and complained that his compa¬ 
nions had given him no share of the 
booty whereupon Makbul took down the 
names of the persons who according to 
Naimuddin had committed the dacoity 
on a slip of paper and this slip of paper 
contained the name of Kashemali as one 
of the dacoits. The slip of paper was 
seii;ed from Makbul after his arrest dur¬ 
ing the police investigation. Bampro- 
shad in his statement recorded under 
S. 104, Criminal P. C., had not men¬ 
tioned Kashemali as the person who had 
come to him and admitted having com¬ 
mitted a dacoity on the previous night. 
According to that statement it was one 
Kumar who had come and made that 
statement to him. 

This fact the learned Judge did not 
put to the jury, a fact which in our opi¬ 
nion, was a very important one, in con¬ 
sidering whether Bamproshad was a 
truthful witness or not. The learned 
Judge told the jury in a way that both 
Bamproshad and Makbul wore no better 
jthan accomplices. But the learned Judge 
lalthough when telling the jury that bo- 
ifore there could be a conviction on a re¬ 
tracted confession of a co-accused there 
must be corroboration on material parti¬ 
culars, lie pointed out to the jury that 
the retracted confession of Naimuddin 
had been corroborated by the evidence of 
Bamproshad and Maqbul omitted to tell 
them, that this corroboration mustcomo 
from independent witnesses and that it 
would not do if that corroboration would 
come from evidence which in itself was 
tainted as the evidence by an accom¬ 
plice undoubtedly is. The evidence 
against Kashemali as I liave stated more 
than once before consisted of the retrac¬ 
ted confession of Naimuddin and the 
statements of the accomplices Bampro- 
'shad and Makbul and that being so, the 


omission of the learned Judge to give a 
full and sufficient warning to the jury 
as to the circumstances under which 
a conviction can be based on a retracted 
confession of a co-accuscd amounted, in 
my opinion, so far as Kashemali is con¬ 
cerned, to a serious nondiroction. We 
would therefore dismiss the appeal of 
the appellant Maidan Pramanik and al¬ 
low the appeal of Kashemali. Kashom- 
ali’s conviction and sentence arc sot 
aside. He is acquitted and directed to 
be set at liberty at once. 

Remfry, J. —I agree. 

K.M./li.K. Order accordi-nyly. 
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Costello, J. 

Saligiam Khrtry — AccusotT ■—Peti¬ 
tioner. t 

v. 

Empero }—Opposite Party. 

Criminal Eevn. No. 263 of 1932, Deci¬ 
ded on dth August 1932. 

(a) Calcutta Police Act (1866), S. 50-A— 
“Mere” doe* not mean pure — Sufficiently 
expert person having complete control over 
result—No external circumstances interven¬ 
ing—Game is of mere skill—Whether skill or 
chance predominates is not material. 

The word “mere” in S. 60-A does not mean pare. 
A game of mere skill should be taken to mo an ono 
in which a person playing it, as far as possible 
in any human affairs, has complete control over 
the result which ho sets out to attain, provided 
he is aalKciontly expert in porform.tiice. The 
real test is: Is lliorc any extern-il thing or for¬ 
tuitous circumstance which may interjjosc bet¬ 
ween the action of the player and the result to 
bo attained and are the media or instruments of 
the operation all ascertained the moment tbo 
game begins. The ciiterion of wUolher skill or 
chance is the predominuut or governing element 
e.^nnot be .‘tppliod: A J It 1939 Cal 709, Disc. 

[1* 10 C 2; P 11 C 1] 

(b) Calcutta Police Act (1866), S. 50-A— 
Whether game is of mere skill is question of 
feet. 

The question cf whether or not the g,ima is 
one of mere skill for-the purpo.so of invoking the 
protection of S. &0-A is a question of fact. 

[P 11 C 23 

S. N. Banerji, Santosh Kumar Basu 
and Parimal Mukherji —for Petitioner. 

Khundkar and Nirmal Chandra. 
Chakrabertty —for the Crown. 

Judgment. —In this case three ac¬ 
cused persons Saligram Khetry, N. H. 
Balakani and R. N. Swinton were charg¬ 
ed under S. 44, Calcutta Police Act 
(Bengal Act 4 of 166(5). Khetry was the 
proprietor of a show known as The Gran<|| 
Variety Show and Balakani and Swinton 
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wore his assistants who helped him in 
, running that show. On 14th January 
1932 an application was made to the 
police authorities by the manager of that 
show for permission to carry it on at 
124, Bow Bazar Street, for a period of 
three months and to conduct various side 
shows and games of skill including a 
’ ^anie known as the “dart game.” The 
permission asked for was granted by the 
police on 19fch January 1932. But on 
Kith February 1932 an order was issued 
by the police authorities countermand¬ 
ing the sanction as regards tlie particular 
gamo known .as tlio dart game on the 
ground that .it did not belong to the 
classes of gamo which are predominantly 
games of skill. This order was duly 
communicated by a police olhoer on the 
following day to the accused Saligram 
Klietry *at about throe o’clock in the 
nlU'vnoou. Anotlior police oflicor was 
sent out at 6 j). m. to ascertain whe¬ 
ther the game was still being carried on 
and upon Jiis rpimrtiiig that it was 
still in operation, another polieo ollicer 
who was the first witness lor the 
prosecution in tho Court below, wont 
to the show ground and found that 
the game was in progress in one of the 
stalls and he took possession of tlio ap¬ 
paratus and arrested all the persons 
found in the stall. As the outcome of 
that the throe persons, whose names I 
have given, were charged under S. 44 as 
already state*!. That section provides 
as follows; 

“Whoever, being the owner, occupier or having 
the use of any house, room or place, opens, keeps 
or uses the sumo ns a common gaming house; and 
whoever, lieing thcownoror o.-cuiiierof uuy house 
or room, knowingly and wilfully permits tho samo 
U> be opened, kept or used by any other person 
us a common gnmiug-houso; and whoever has tho 
euro or inunugement of or in any manner as¬ 
sists in conducting tho business of any house, 
room or place so opened, kept or used; and who¬ 
ever advances or furnishes money for tho pur¬ 
pose of gaming with porbO)).s frequonting such 
house, room or place, shall bo liable, on summary 
conviction before u Magistrate to a fine not ex¬ 
ceeding Ks. ftOO or to iinpi'isoninont, with or 
without liard labour, fur any term not e.vccediug 
tliieo months.” 

The learned Chief Presidency Magis¬ 
trate found all tlio accused persons guilty 
under S. 44. In making tho order he 
said: 

“It is not disputed that Saligram is the mana¬ 
ger and tho other two accused persons are his 
assistahts. The accused Saligram is hiiud Rs. 50 
in default two wooks rigorous imprisonment. 
The accused Balakani and Swinton are fined 


Rs. 6 each, in default five days rigorous impri¬ 
sonment each. The instruments of gaming an4>' 
tho monoy that'have been seized are confiscated 
under S. 48 of tho said Act.” ^ • 

The only Question before the learned 
Chief Presidency Magistrate was- whe> 
ther or not tho accused could availthem’ 
selves of the exception provided in. 
S. 50-A, Calcutta Police Act. That sec¬ 
tion was inserted into tho Calcutta 
Police Act by the Bengal Public Gamb¬ 
ling (Anaending) Act No.^ 4 of 1913. 
S. 60-A reads as follows:, “Nothing..in 
S. 44 to S. 50 shall apply to any ganae'of 
mere skill, wherever played.” Tho 
learned Magistrate in his judgment said: 

"The only point for determination is whether 
this dart gamo constituted gaming or not. It 
is not in dispute that the game was being 
played.” 

The learned Magistrate rightly took 
the view that theother conditions named 
in S. 44 were undoubtedly present. The 
ground on which this matter came be¬ 
fore this Court in revision, is stated in 
the petition in these words: 

“For that in view of the reasons given by the 
locarued Magistrate himself; the dart gamo ought 
to have been hold to be a gamo of more skill and 
not ouo of chance.” 

As described by the learned Magistrate 
tho game was played in the following 
m.anner; ‘ A square wooden board which 
has about a hundred squares, coloured 
red, blue, white and gifeen, is fixed up 
above seven feet from the ground; the 
player stands twelve feet from this tar¬ 
get; between him and the target is a 
table on which are placed card-board 
squares bearing coloured discs; the player 
chooses his colour and puts a rupee on 
it; he is given four darts; if tho player 
places all four darts on squares of the 
pre-selected colour on the target be is 
paid four rupees; apparently he gets a 
rupee for every successful throw; total 
failure means loss of the stake.” The 
learned Magistrate then proceeded as 
follows: 

“The defence has called A witness who de¬ 
monstrated in Court that ho is an expert at this 
game; he was successful with two throws out of 
tliroe; on a second attempt both throws were 
successful. It is urged that this is a game in 
which skill prepondoratc.sovor chance and there¬ 
fore it is not gaming. It .is also nrgod that tho 
game was allowed by ‘the police and tuorefore no 
offence was o) mini tied." 

Tho finding of the le.arned Magistrate 
was in these tci ms: 

"On a careful consideration of tiro nature* of 
tho gamo and tho manner of play I .am satit-Soil 
that it is a form of gaming.” 
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Then he says : 

“ TIi« manner in which the game is played 
■ shows definitely that tho element of chance prc* 
poiidemtcs. The ordinary person who has had no 
previous practice can only hit the mark, (that is, 
one of the numerous coloured squares according 
to the colour chosen) by sheer fluke or accident. 
Tho large number of squares of each colour,-tho 
small size of each of the squares, the distatjcc at 
which the player stands from tho target, are all 
factors which reudot a snocesaful'throw extreme¬ 
ly unlikely and a matter of pure chance. The 
fact that some people can acquire or have ac¬ 
quired unusual skill docs not alter the nature of 
the game so far ns the general public is con¬ 
cerned." 

The learned Magistrate then said ; 

" It has been laid down in Emperor v. Jrjun 
Singh (1), that it is not necessary to consider 
whether tho element of skill prepouderates over 
the oleraeut of chance. All that is necessary to 
determine is whether tho game is one of pure 
skill. It cannot for a moment bo imagined that 
the dart game is one of pure skill. It is therefore 
a form of gaming. If it were a game of pure skill 
it would not bo necessary to have so many 
squares of tho same colour, in different parts of 
the target. If this were a game iu which tho 
player selected tho very square on which he was 
going to throw his dart, it would bo a game of 
pure skill." 

For those reasons the learned Magis¬ 
trate came to the finding that this dart 
game was not a game of “mere skill", 
tho words u.scd in S. flO-A, Calcutta 
Police Act, and therefore constituted an 
illegal game so as to bring the persons 
running it within the purview of S. 44. 
The only point I have to decide is whe¬ 
ther or not I am in agreement with the 
view taken by the learned Magistrate. 
As I have indicated the learned Magis¬ 
trate seems to have placed a considerable 
or at any rate some reliance upon the 
decision in Emperor v. Arjnn Singh (1). 
That decision was given by Mukerji, J., 
in tho oaso of Emperor v. Arjun Siitgh 
(1). In the course of his judgment at 
p. 523 of the report tho learned Judge 
said : 

“ The question as to whether a game is one 
of pure chance or one in which the element of 
skill preponderates considerations which were 
thought important under the Act as it stood be¬ 
fore are no longer pertinent. VV'o have to see 
whether the game is covered by what is meant 
by gaming ; if it is, it is hit by the Act, unless 
it is a game of mere skill." 

Broadly speaking, with that proposition 
I agree. But I am bound to say that it 
seems a little difficult to think of any 
game whicli is absolutely devoid of all 
possibilities of some fortuitious element 
entering into tlio playing of it. The 

"lirAT'B lUSO Ctt'l 76§={ l92X>)'Cr~U 
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element of chance may be small or even 
infinitesimal, but iu practically in all 
pastimes which can rightly be described 
as games even though they are, undoubt¬ 
edly, games of skill, some element of 
chance might creep in. I make these 
observations for tho luirposo of saying 
that in my opinion, it is very difficult to 
read the word “more” as if it were 
synonymons with tho word “pure" in 
the strict and scientific sense of the 
latter word. I am therefore of opinion 
that one must give a reasonable inter¬ 
pretation to the expression “mere skill" 
and should come to the conclusion that a 
game of "mere skill” should be taken to 
mean one in which a person playing it, 
as far as possible in any human affairs, 
has complete control over tho result 
which he sots out to attain, provided he 
is sufficiently expert in iKirformance. 1 
agree with Mukerji,.!., that having re¬ 
gard to the terms of S. 5().A the (piestion 
is 7JO longer one as to wliother tlie ele¬ 
ment of skill or chance predominates. 
Tho real (piostion as I have said, is whe¬ 
ther the result sought to l)o obtained can 
be achieved by the pesrson seeking to| 
attain it if ho has sufficient oxpertnessi 
to bring it about. It is obvious that in' 
a largo number of games tliere is defin¬ 
itely an element of chance. Games which 
are dependent upon the tlnow of dice or 
the turn of wheel or tlie fall of cards, 
necessarily have a decided element in 
the playing of them which is altogether 
outside tho control of the person playing. 

In tho present case it is argued on be¬ 
half of tlie Grown (hat the likelihood of 
the player affixing the dart on a square 
of tho particular colour nominated by 
him was so remote that it hocaine u 
matter of pure luck, wliether the dart 
struck a particular colour or not. It is 
argued because there are a number of 
squares of tho same colour, the player 
might by chance hit any individual 
square of the colour selected by liim, 
although ho had in fact aimed at another 
square of the same colour; and it is 
therefore said that the difficulty of hit¬ 
ting the precise target selected is so groat 
that success must necessarily be depen¬ 
dent on what is ordinarily called a fluke. 
In this connexion 1 may observe that no 
one would dispute that tho game, of 
billiards is a game of the highest {lossiblo 
skill and yet even in this game it a 
player sots out to put a ball into a 
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particular pocket and he may by a fiuk'e 
. put that ball into soma other pocki^t 
but he nevertheless scores his point. It 
seems to me therefore that any argument 
which is based upon the proposition, the 
greater the difficulty the greater the ele¬ 
ment of chance, is wholly unsound, one 
jnaV equally well say, the greater the 
difficulty the higher the skill. 

In this particular case there can be no 
doubt, I think, that the likelihood of 
success is well within the control of any 
particular player, provided he possesses 
the necessary skill. No doubt success 
would demand a high d(3groG of skill or 
at any rate what is generally described 
as knack which is only anotlior way 
of saying that the person playing must 
have an aptitude ami must have a certain 
araomit^of experience and expertness in 
tho play of the particular game. Hero 
it is clearly i>ossihlo for a person with 
sufTicient expertness to hit any particular 
squaro or ut any rate a lino of squares. 
I say line of squares hecaiisc tlm colours 
were arranged in linos drawn diagonally 
on tho board wiiich constituted tho target. 
There is nothing in the playing of tho 
game which could not ho foreseen and 
anticipated. Tlio players in tho game so 
far as any outside circuinstimco or for¬ 
tuitous factors are concornod, arc masters 
of tho situation, if one seeks a criterion 
iij)on the question whether tho game is 
one of more skill or not, I thirk one can 
only .say that the real tost i,s: Is tliero 
■any external thing or fortuitous circum- 
i.stance which may interpose between tho 
'action of the playei and the result to bo 
|!ittained, and are the media, or instru- 
:inents of the operation all asccrlaiiiod 
jtho moment tlie game begins. As I have 
^already said it is undoubtedly the case 
that in this particular game thei’e was a 
possibility and indeed probability that a 
player might be unwillingly succos.sful 
by liitting a line of tho colour selected 
other than tho particular line which he 
intended or was supposed to^aim at. But 
on the other hand a.s I have already said 
it was undoubtedly possible for the per- 
Son with tho requisite skill to hit the 
actual point on the target selected by him 
beforehand. Accordingly giving the 
words .“mere skill”, a reasonable con¬ 
struction and not interpreting the quali¬ 
fying adjective, the word "mere” as if it 
n^ant pure in tho sense in which that 
word might be used in a scientific ex¬ 


periment. I come to the eonolusion 
that this case falls within the proviso dt' 
B. 50-A. 

The English authorities are not of very 
much assistance in this country bocaufs 
undoubtedly the ^ legislature here by the 
use of the word "mere” have ’sought to 
go even further than the English legisla¬ 
tion relevant to a matter of this kind; 
As stated by Mukerji, J., (ubi supra) I 
am of opinion, that so far as this country 
is concerned, one can no longer apply 
tho criterion of whether skill or chance 
is the predominent or governing element. 
In order to escape conviction under S. 44, 
it must be .shown by the defence that to 
all intents and purposes on a broad and 
reasonable view of tho matter the game 
was one of skill and nothing else. The< 
question of whether or not the game is 
one of mere skill for the purpose of in¬ 
voking the protection of 8. 50-A is ai 
question of fact. This Buie is made ab-1 
solute. The conviction and,sentence are 
set aside and the fine if paid will be re¬ 
funded. 

M.M. Buie made absolute, 
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Panckbidoe, j. 

Bam Prasad Agarwalla and another — 
Accused—Petitioners. 

V. 

Bmperor —Opposite Party. 

Criminal Kovn, Case No. 204 of 19312, 

Decided on 23rd May 1932. 

Civil P. C. (1908), S. 135—Wide con¬ 
struction must be given to sub-S. (2)— 
Arrest after one hour of closing of Court at 
place not on ivay to person’s residence—No 
explanation how hour was spent—Persons 
arresting cannot be convicted under Penal 
Code (1860), S. 342. 

A coB!i(}nal)iy wide nonstruction masi be given 
to S. 136, sub-S. (2), and it is not the intention 
of the legislattiro that a person holding a warrant 
of arrest on a civil Court process should be able 
to pounce upon a person against whom the war¬ 
rant has been issued the moment the Court that 
the person had been attending rises for t.)u day 
and a slight deviation for purpose of business or 
refreshment will not rob a party to a litigation 
of the protection under S. 1.35 (2). But where a 
person was arrested after one hour of the rising 
of the Court at iv place, close to tho Cottrt, but 
which was not shown to be in his way to his re- 
sidonuc and there was no explanation of how the 
intermediate hour was spent it cannot bo held 
that he was attending tho Court within tho 
lueauiug of S. 135 and the persons arresting 
cannot be convicted under S. 342,1'enal Code. 

, [P12C4, 2] 

Hemendra K%imar Dass — for Peti¬ 
tioners. 
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Judgment. — Tho question in this 
'^se is whether the complainant at the 
' time he is said to have been wrongfully 
confined by the petitioners was pro¬ 
tected from arrest by reason of S. 135, 
sub-S. 2, Civil P. C. It appears that 
the first petitioner had a civil Court de¬ 
cree outstanding against the complainant. 
On his application tho MuiisifF issued a 
warrant for the complainant's arrest and 
made over the warrant for execution to 
petitioner 2 who is a Court peon. It is 
a common ground that the petitioner 
was arrested on his way from the Mun- 
sif’s Court at Tejpur to the Tejpur 
Local Board Office at 4 p. m. on 27th 
June 1931. It appears that on that day 
two civil suits to which the complainant 
was a party were on the list lor hearing 
in the Munsiff’s Court at Tejpur. The 
complainant had accordingly gone to tho 
Court in connexion with the suits and 
had a consultation with his pleader. The 
27th June was a Saturday and the latest 
hour at which it is suggested the Court 
was actually sitting was 3 p. m. It has 
been found as a fact that tho complai¬ 
nant when he was arrested explained to 
the petitioners that be was going to the 
Court in connexion with two suits and 
that he could not be arrested on a civil 
Court process. Therefore no question 
can arise of the petitioners’ having no 
notice of the business which had taken 
the complainant to Court on that date. 

Although I consider that a reasonably 
wide construction must be given to 
8. 135, sub-S. 2, Civil P. C., and that 
it is not the intention of the legislature 
that a person holding a warrant of arrest 
on a civil Court process should be able 
to pounce upon a person against whom the 
warrant has been issued the moment the 
[Court, that the person has been attend¬ 
ing, rises for the day. I do not think, 
'however, that it clearly appears that the 
[oomplainant in this case' is covered by 
the subsection. He certainly was not 
going to the tribunal when he was ar¬ 
rested; nor can it be that he was at the 
time attending such a tribunal for tho 
purpo.so of a matter pending before it. 
iTo my mind when he was on his way 
ifrom tho tribunal to the Local Board 
[Office at least an hour after the Munsif 
[had concluded the business of the day 
|he could not be said attending the tribu- 
Inal at all. No explanation is furnished 
[how he occupied himself in the interval 


and simply from the facts that the Local] 
Board Office is in the same compound as 
the Munsif’s Court and he was on his 
way from the Munsif’s Court an hour 
after the Munsif had risen I cannot! 
draw the conclusion tliat he could at thej 
time he described as attending tho Court.i 
It is not said that he was returning 
from the tribunal and tliere is no evi¬ 
dence that the Local Board Office is on 
the way from the Court to his residence.! 
As I have said I should bo sorry to read 
S. 135 in a narrow fashion and to hold 
that the slightest deviation for the pur¬ 
pose of business or rnfrcslimcnt robs a 
party to a litigation of Ihp protection 
which sub-S. 2 gives him. The facts] 
here seem to me to be too meagre to ad¬ 
mit of my holding that there., is evi¬ 
dence on which it can ho safely said 
that the complainant when ho‘\vaa ar¬ 
rested was attending the Munsif's Court 
for tho purpose of a litigation to which 
he was a party. 

In the circumstances tho Biilo is made 
absolute and tho convictions and sen¬ 
tences are set aside, and the petitioners 
are acquitted. The fines, if paid, will be 
refunded. 

M.N. Buie made absolute, 

A. I. R. 1933 Calcutta 12 

COSTKLLO, J. 

Mrs, 0. K, Smith —Petitioner, 
v. 

Mr, H, P. Smith —Opposite Party. 
Matrimonial Snit No. 14 of 1931, De¬ 
cided on 28th August J931. 

(a) Divorce Act (1869), S. 10—Unnatural 
offence—Charge of—Some corroboration is 
necessary. 

,ln an application for diasolution of marriage 
by tlio wife 'where a olmrgc of an attempt to 
have uiJDatural sexual intercourse is alleged the 
Court ought generally speaking, to require some 
corroboration of the petitioner's story because if 
she ill any degree assents to what happened she 
bocomos an accomplice to her husband in tho 
matter. [H 13 C 2] 

(b) Divorce Act (1869), S. 10—Discretion 
of Court—When should be exercised—Prin¬ 
ciple stated —Discretion was exercised 
against dissolution. 

It is essential as a matter of practice, in matri¬ 
monial cases, that if a petitioner wishes tho 
Court to exercise its discretion in his or her 
favour he or sbe-should make a frao)r disclosure 
of all the circumstances of tho case. In every 
exorcise of discretion tho interest of the com¬ 
munity at large in maintaining tho sanction of 
honest matrimony is a governing consideration; 
a strong ailitmativo case is necessary bofoi' 0 | a 
iTudgo is justified under the statutes in iicgativ- 
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ing tbcir conditional prohibition ; it U znani* 

, fofttlf contrary to law that a judicial discretion 
in favour of a litigant'guilty of misconduct in 
the matters in question should bo exorcised where 
tliat course will probably encourage immorality; 
if it is not unlikely to do so that is an argument 
against leniency. [V 14 0 1, 2] 

Where there is no allegation by the wife 
agai-n.st the husband that he at any time was 
finfaithful to her in the sense of having sexual 
relations witli other women until after she her¬ 
self, bo the reason good or bad, had finally left 
him and on tho contrary it is proved that she 
committed adultery at a time when she was 
actually residing with her husband and living 
witli him as his wife, and that the adultery actu¬ 
ally look place under the husbivud’s roof, the 
iuli<re.sis of public inoruiity and tho interests of 
the children bji the marriage require th.it the 
Court should refuse to gives decree to tho wife 
for dissolution of marriage : Stuart v. Stuart 
and JIMen (1930) 1‘. 77aijd .dplcd v, Apted MiA 
Bliss (1930)-P. 246, lief. [!' 16 0 2j 

li. V-sTionnerjen anil Sikhnr Basu —for 
refcitioner. 

D. N. Mitra -for Opposite I’arty. 

Judgment.— fn this case the peti¬ 
tioner Olive Kathleen Suiitli prays for 
tho dissolution of her marriage on tho 
ground of the cruelty amiai'iiUery of her 
husband, Henry Percival Smith. The 
parties were married on 1-Oth May 1018, 
at the Church of tho Sacred He.art, Cal¬ 
cutta, and at that time the petitioner 
was a ;^ii l of about 18 years of ago and 
the respondent was 28 years or there¬ 
abouts. The parties are of Hritish 
Indiati domicile and they both profess 
tho GKri.stian reli^fion and aceoidiiigly 
this suit is hiought under the Divorce 
Act of J8fi9. Tiie petitioner makes a 
general allocation of cruelty against her 
husband, but in pai'ticular relies upon 
three speoilio instances which are sob 
forth in para. 10 of tho petition. In 
that paragra)>h the petitioner states 
that some time in August 1920, at No. 21, 
Sooterkins Lane, the respondent struck 
her at a time when she was pregnant 
and threw her on the bed thereby oau.s- 
ing injuries to her mouth. Secondly, to¬ 
wards the end of the year 1920, the res¬ 
pondent struck the petitioner at No. 5, 
Alimuddin Street of Calcutta. Lastly, 
there is an allegation that the respon¬ 
dent, at No. 11, Turner Street, between 
loth and 28th March 1928, frequently 
attempted to have unnatural sexual 
intercourse with the petitioner. With 
regard to this latter charge, I do not 
think^l need say any more than that it 
hu# recently been laid down that where 
a charge of that nature is alleged the 
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Court ought, generally speaking, to re-j. 
quire some oorroboration of the peti¬ 
tioner's story because if she iis anyj 
dggree assents to what happened, ebe'be- 
oomos an accomplice to her hasbahd 'ihj 
the matter. 1 accordingly disregatd 
that charge altogether. 1 am boWeyierj 
satisfied on the evidence of the petli^ 
tioner an^ the witnesses who were called, 
that the other two charges ate estah- 
lished. I am also satisfied that the xbs- 
Ifondent did, in general^ treat hU wife in 
the way he should not' have done, ^hd 
that on various occasions he did use 
physical violence towards bar. 

With regard to the oha;^ of adultery 
the petitioner's case is that after she had 
left her husband in March 1928, he 
brought to No. 11, Turner Street, where 
ho was tlien living, a woman whom he 
had caused to be procured for him for 
tho purpose of living with him as a sub¬ 
stitute for his lawful wife, who at that 
time had left him. 1 have no doubt 
whatever that tho evidence given by 
Mrs. Kiernan and her son John Kiernan 
is wholly accurate. I can see no reason 
whatever why John Kiernan should have 
(lone other than tell the whole truth 
and nothing but the truth in this mat¬ 
ter. It is clear from his evidence that 
tho respondent did have a woman, whose 
name was said to be Mary McCarthy, 
living with him at No. 11, Turner Street, 
for two or three months in the year 
1928. I hold therefore as a fact that 
the respondent has been guilty of cruelty 
in the legal sense towards his wife and 
that he has committed adultery. It fol. 
lows that had the matter rested there 
the petitioner would have been entitled 
to the relief which she seeks in this suit. 
But the petitioner has herself committed 
adultery and she has set forth in her 
petition some account of the oircum- 
stancos in which the adultery' was com¬ 
mitted. She frankly admits in her peti¬ 
tion that she has committed adultery 
with two persons : firstly with a maU by 
the name of Pearson, and secondly, Vfith 
Ambrose Lawrence Androe, with whom 
she has been living for the last two or 
three'years and with whom she is still 
living. 

The petitioner however asks the Gourti 
to exercise its discretion and to grant her 
a decree in spite of the fact that she hbr- 
self has committed a matrimonial off¬ 
ence. Tho respondent by his answer 
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deniefl the cruelty aad adultery alleged 
ligainst him, and farther set up, as a 
plea in bar, the facts which I have just 
mentioned and contended that the peti¬ 
tioner is not entitled in any event to 
succeed in the suit by reason of her own 
adultery. Having regard to the findings 
of fact to which I have arrived it is 
necessary that I should decide whether 
or not this is a case in which the Court 
ought to exercise the discretion, which 
it undoubtedly possesses, and grant -a 
decree to the petitioner in spite of 
her own adultery. At the outset it 
may be said in the petitioner's favour 
that she has made a very full and 
frank avowal to the Court. It is es¬ 
sential, as a matter of practice, in 
matrimonial cases that if a petitioner 
wishes the Court to exercise its-discre¬ 
tion in his or her favour he or she should 
make a frank disclosure of all the cir¬ 
cumstances of the case. In a recent 
case, in England, Stuart v. Stuart and 
Holden (l), Hill, J., said: 

"It is tiio condition upon which the Court can 
properly evciciso its discretionary power that 
there should be complete frankness on the part 
•f those who are asking lor its discretion." 

In that case as there had not been a 
complete and frank disclosure the decree 
was refused. Here however as I have 
said, the petitioner has made a frank 
disclosure of the whole of the circum¬ 
stances as regards her own conduct. I 
have to ask myself whether this is a case 
where in spite of the facts and circum- 
stances which the petitioner has re¬ 
vealed I ought to give her the relief 
which she seeks. The principles upon 
which this kind of discretion ought to be 
exercised are discussed by Lord Morri- 
vale, President of the Divorce Court in 
England, in a case tried before him last 
year, Apted v. Apted and Bliss (2). In 
that case the learned President con¬ 
sidered all t%eTeading cases bearing upon 
this point and summarised the eiTect of 
\hose cases in the passage in his judg¬ 
ment which appears on p. 259 of the 
report where ho says: 

"Heviewing the caaes in quoation sa a whole 
theae principlea appear: in every exercise of dia- 
cretion the interest of the community at large 
in maintaining the aanction of houest inatti- 
moiiy is a governing cousideration; a strong 
, affirmative case is ncceaaary before a Judge is 

(1) [1930] P 77=99 L J P 17=142 L T t6a= 
74 S J 68=40 T L R 182. 
i2) tWiOj I" a40=89 L J P 73=148. L T 868= 
74B J 888=40 TLR.456. 


jaatiiied under the statutes in negativing their' 
ronditionul proliibition; it is manifestly contrary 
to law that a judicial discretion in favour of a 
litigan't guilty of misconduct in the raattora in 
question should be cxcrciaed where that course! 
will probably encourage immorality; if it is uot| 
unlikely to do so th:it is an argument against 
leniency.” 

There is no doubt the more strict and 
early view of tho principles on which 
discretion should be exercised has to 
some extent been departed from. Now¬ 
adays it is the duty of tho Court to con¬ 
sider the whole of tho circumstances 
bearing in mind tho considerations re¬ 
ferred to by the learned Presidont. The| 
Court has to take into consideration the 
position and interest of tho parties them¬ 
selves and of the children of tho marri¬ 
age, and possibly tlio conditions as re¬ 
gards the future of tho children as well 
as tho future of the guilty party, fn 
the present case there were four children 
of the marriage, two sons and two 
daughters, all of them born between the 
years 1919 and 1923. The petitioner’s 
case comes to this: that throughout her 
married life lior husband did not treat 
her w'itli proper consideration and kind¬ 
ness and tliat matters finally came to a 
head at the beginning of the year 192H, 
and that in consequence of lier hiishand’H 
attitude towards her she left him on the 
3rd January of that year. She stayed 
away for something like threo months, 
and tlien owing to her feelings towards 
her children and at tho request of her 
hiisliaud sho returned to him ubout the 
middle of March J92H. Tlierenpon the 
paities lived together for some two or 
throe months. Tlie petitioner says that 
prior to her leaving her husband at the 
beginning of January 1928 the position 
had become intolerable by reason of the 
fact that he was constantly nagging at 
her and abusing her because he had then 
recently discovered from certain letters 
of his wife which he extracted from an 
attache case belonging to Pearson—who 
was living in the house at the time— 
that she had had illicit relations with 
Pearson. 

The petitioner's original story with 
regard to that was that siio bad not 
committed adultery with Pearson at that 
time. But it is quite clear, in my opi¬ 
nion, from the letters she herself had 
written to Pearson that she had had in¬ 
tercourse with him prior to the diseov^ery 
of the letters by her husband, and in the 
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witness box she ultimately admitted that 
' such was, in fact, the case and that on 
divers occasions during the temporary 
absence of her husband from the house 
slie had misconducted herself with Pear¬ 
son. In order to make tlio position clear 
it is necessary to refer to the fact that 
during the year 1920 the parties were in 
poor ciruumstaucos financially. It ap- 
])ears that the husband after he left his 
otnploymont with the Eastern Bengal 
Railway in the year 1919 had never at 
any time earned more than a very small 
salary. The petitioner had snpidemented 
the family resources from time to time 
hy getting employment as a shorthand- 
typist. Towards the end of 1927 the 
petitioner apparently hy accident came 
into contact with tliis man Pearson who 
she has^aid had been her “sweetheart” 
when she was a girl of some 14 yi'ar.s of 
ago. It secm.s tliat more or le.ss upon 
her suggestion, though no doubt tlje res¬ 
pondent was perfectly willing to have 
the advantage of the extra income which 
it would entail, in or al)out tlic month of 
Octohor 1927, Pearson took uj) his abode 
with the respondent and tlio petitioner. 
At that tiirie they were living at No. 5, 
Aliinuddin Street. The acconniiodatiou 
they had available was oxtrcrnrly limi¬ 
ted. They, had a small hed-rooni, some 
kind of a living room and a very small 
verandah. The petitioner has sworn 
I hero was only one bed available and 
that that bed was occupied by herself 
and her huaband and Lliis man Pearson 
as well as Llio one child of the jjotilioner 
and the respondent. The petitioner has 
said that there were occasions when, the 
husband being nut late, she and Pearson 
retired to this communal bedroom, so to 
describe it, to share this bod and that 
they there committed adultery in the 
absence of the husband. 

The respondent has denied that all 
these three persona occupied the same 
bod, but I accept the evidence of the 
petitioner upon this point. It seems to 
mo that the story is so deplorable and 
the situation so revolting to anyone with 
any sense of the common decencies of 
life that one can only come to the con¬ 
clusion that it is true, for I do not 
believe the petitioner is of such an utter- 
depravity of mind that she would have 
invei^ted a story of this kind. It is not 
si^prising therefore that living in such 
oonditions, which were apparently ac¬ 


quiesced in by the respondent, the peti- 
tionor committed adultery with thiS 
man Pearson. As I have said, the letters 
written by the petitioner to Pearson 
daring his temporary absences from Cal- 
entta disclose beyond all shadow of 
doubt that there was adulterous inter¬ 
course taking place between them. The 
petitioner further makes it plain in 
those letters that to all intents and pur¬ 
poses she was actually having sexual 
relations with her husband during the 
very period in whieh she was giving her* 
self to Pearson. The position in foot 
was, not to mince matters, that the 
petitioner was carrying on adulterona 
intercourse actually in the marital. bed. 
The whole of that part of the story -re¬ 
veals a state of things which, to say the 
least of it, is of a shocking description. 
I have no doubt at all but that the peti¬ 
tioner did leave the respondent on the 
.Srd January because he had abused her 
and possibly assaulted her, as a result 
of his discovery of her relations with 
Pesirson. 

Farther, I have no doubt that the res- 
pondent made the petitioner write the 
note which was produced in the case, 
which seems to indicate that the peti¬ 
tioner loft her husband’s house of her 
own accord. No doubt the respondent 
more or less extorted it from his wife in 
order to protect himself from any pro¬ 
ceedings on her part or proceedings on 
the part of possible creditors in respect 
of debts incurred by the wife. There is 
this to he said on behalf of the respon¬ 
dent that he did in fact shortly after his 
wife left him, take proceedings in the 
police Court charging the man Pearson 
with adultery with Mrs. Smith. Those 
proceedings were abandoned. The res¬ 
pondent’s explanation of that is that his 
wife had expressed her willingness to 
return to him upon condi^on that ha 
abandoned his proceedings against her 
lover. Whether that is so or not 
the proceedings were in fact aban- 
doued, and as I have already men¬ 
tioned, about the middle of March, 
Mrs. Smith returned to her husband and 
they resided together as husband and 
wife, at No. 11, Turner Street, until the 
end of that month. Now, it seems clear 
from the evidence not only of tho 
petitioner herself but from that of Mrs. 
Kiornan and her son that during the time 
the parties were living at No. 11, Turner 
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Street, there were incessant quarrels 
"‘hetwoen them and the respondent fre¬ 
quently assaulted the petitioner. She 
seems to have complained to Mrs. Kier- 
nan that the strain was intolerable and 
she told her that she proposed leaving 
her husband for that reason and she 
did, in fact, leave at the end of March. 
She then, according to the evidence of 
Mrs. Ogg, went back to reside in the 
house of that lady for some time, she 
haying aleady lived in the same bouse 
luting the time she was away or part of 
the time she was away from her hus¬ 
band in the months of January and Feb¬ 
ruary, previously. After a short inter¬ 
val Pearson came on the scene again; he 
had returned to Calcutta and thereupon 
the petitioner set up a joint menage 
with him and lived with him as his wife 
until he died on 8th August 1928. So 
after leaving her husband the petitioner 
resumed hor previous relations with 
Pearson and continued them as long as 
he was alive. 

So far as the events of the latter part 
of 1928 are concerned no doubt they 
were condoned by the respondent resum¬ 
ing conjpgal relations with his wife in 
the subsequent March. Had the matter 
rested there, it would have been open to 
the petitioner to say that any matrimo¬ 
nial offences that she had committed 
had been obliterated by the fact that 
she had lived with the respondent as 
his wife at No. 11, Turner Street, but, 
as I have said, the petitioner apparently, 
as soon as she could, resumed her inter¬ 
course with Pearson. That action on 
her part was, of course, suf&oicnt to re¬ 
move the effect of the condonation and 
to revive the effect of the antecedent 
adultery, with Pearson. 

After the death of Pearson the peti¬ 
tioner seems to have supported herself 
for a time tfUtil in the early part of 1929 
or thereabouts she met, apparently at a 
dt^oe, Ambrose Lawrence Andree. To 
his credit it may be said that he seems 
to have treated the petitioner-with con¬ 
siderable kindness and during some 
months to have given bis financial assist¬ 
ance without in terms asking for any. 
thing in recurn. But in the light of 
after-events one cannot help suspecting 
that all along Mr. Andree had'it in mind 
to'seduce the petitioner. At any rate, 
about the middle of 1929, the petitioner 
did consent to go and live with Mr. 


Andree after the death of a sister of his 
who had been keeping house for him till 
that time, and from that time down to 
the present the petitioner and Andree 
have been living together as man and 
wife apparently quite openly. 

The children of the marriage are, it 
appears, all of them being educated in 
good schools. It is said that the res¬ 
pondent is paying for the education of 
two boys, and the petitioner by means of 
money allowed to her by Andree is pay¬ 
ing the necessary charges in respect of 
the two girls. 

That is in brief an outline of the 
main facts and circumstances which I 
have to consider in deciding whether I 
ought to exercise a discretion in favour 
of the petitioner. There is however one 
other matter which has sonic inv'ortanco 
in the case. The petitioner has said that 
she has delayed taking proceedings 
against her husband for two rea-sons: the 
first is that she herself bad not the ne- 
cessary means for the purpose, and 
secondly, she was anticipating and in¬ 
deed hoping throughout that her hus¬ 
band would take proceedings against her. 
I am bound to say that in niy opinion 
there seems to be no real reason why if 
the petitioner in fact felt herself to bo 
the moro aggrieved party she should not 
have instituted proceedings against her 
husband sooner than in fact she did. 

As regards the position of the rospon-; 
dent it must be observed that there is' 
no allegation against him on the part of 
his wife that he at any time was un-j 
faithful to hor in tlio sense of liaving 
sexual relations with other women until 
after she herself, bo the reason good or' 
had, had in fact finally left him. On the 
other hand, I am faced with the fact 
that the wife undoubtedly committed 
adultery at a time when she was actually 
residing with her husband and living 
with him as his wife, and that the 
adultery actually took place under the 
husband’s roof. It seems to me that if 
the wife as early as October or Novem¬ 
ber 1927, had come to the conclusion 
that life with her husband was intoler¬ 
able owing to his treatment of her, she 
should have left him at that time. It 
is obvious that she did not in fact leave 
him until after the discovery by the hus¬ 
band of her intrigue with Pearson, No 
doubt as a result .of that discovery (he 
respondent did make himself extremely 
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unpleasant to his wife. This is not one 
of that class of case where a wife has 
been driven from her husband’s house by 
reason of his conduct and then finds her< 
sell in a destitute or desperate position. 
So far as 1 can see, but for the Pearson 
episode, there would have been no rea¬ 
son or at any rate no sufficient reason, 
for the petitioner to have left respon¬ 
dent at the time when she did. It there¬ 
fore comes to this; that if, as she says, 
tho wife was driven from the house by 
tho husband’s conduct that was brought 
about by reason of her own conduct as 
regards Pearson. That view of the mat¬ 
ter soems to ^be emphasised by the fact 
that she di*d join Pearson and cast in 
her lot with his at tho earliest possible 
opportunity. 

in my "view the petitioner’s position 
would have been materially different if 
she had loft her husband's house as an 
innocent woman to whom conditions of 
life liad hocorno intolerable or who had 
been actually driven out by her hus¬ 
band's illtreatmciit. If that had been 
the case and afterwards die liiid found 
herself in difficulties and had become 
desperate and tlion given herself to an- 
jOther man who was prepared to bo kind 
toiler and look after her and support 
her, there would have been much to be 
said in extenuation and excuse of her 
conduct. Belnctant as [ am as a matter 
of general principle to refuse to dissolve 
a union that has become impossible, in 
all the circumstances of this case T think 
I should bo going far beyond any of the 
authorities and I should be ignoring al¬ 
together the iiaramount consideration 
applicable to these eases, namely, tho 
interests of public morality, were I to 
follow that general principle. Giving 
careful consideration to the position of 
the parties and after taking into account 
the interests of the children of the mar¬ 
riage Z can only come to the conclusion 
that in this case it is my duty to refuse 
a decree to the petitioner. ■ In my opin¬ 
ion she has by her conduct disentitled 
herself to clkim relief at the bands of 
the Court. 

This petition must accordingly be dis¬ 
missed. The respondent has been order¬ 
ed to pay a certain sum toward his wife’s 
eosts and that sum he must pay. 

EdS./B.K. Petition dismissed. 
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GUHA AMD M. 0. GHOSB, JJ. • 

Bhabatarini Debt —^Petitioner; • • 

V. 

Pro/itlla Kumar Mukerjee and others 
—Opposite Parties. 

Civil Eule No. 168 of 1932, Iteoided 
on Idth May 1932, against order of Diet. 
Judge, Birbhum, iSuri); 1)/- 27th Janu¬ 
ary 1982. 

(a) Sueeetsioa Act (1929), S. 192—Title of 
opposite party and right of elaimant. to pea- 
session must be determined. 

It is well settled that in order to meet the 
requirements oi S. 193 it is necessary for the 
Court to consider whether the objeotor to the 
grant of the application has any title, and whe¬ 
ther the claimant is really entitled to the pro¬ 
perty: 6 I C 630 and 84 Oal 939,. Bef.; 11 
MIA 487, Expl. [P 18 C 1] 

(b) Succession Act *(1929), S. 192j*-Order 
made without jurisdiction or with jurisdic¬ 
tion illegally exercised should only be inter¬ 
fered with in revision—Civil P. C. (1908), 

S. 11$. 

An order mado-by the District Judge, under 
S. 19'2, Succession Act, cannot and should not be 
interfered with by the Higli Court in its rovi- 
sional inrisdiotion, unless it could be made out 
that there was no jurisdiction in the Court or 
that such jurisdiction was illegally exercised. 

[P 18 G 2] 

(c) Succession Act (1925), S. 194—S. 194 
is not controllod by Civil P. C., O. 32/ R. 6. 

The substantive provisions of the law as con¬ 
tained in S. 194, Succession Act, oannot in any 
way bo controlled by 0. 32, B, 6, Civil P, 0,, 
relating to tho receipt of property by a guardian 
under a decree or order in favour of a minor. 
The application of the provisions in the Code 
might in cases defeat the object of the statu¬ 
tory provisions as contained in S. 194, Succes¬ 
sion Act. (P 19 0 IJ 

A. N. Chaudhuri, Bankim Chandra 
Muklterjee, Nirmal Kumar Sen, Hart 
Prasanna Mukherjee and Baidyanatk 
Banerjea —for Petitioner. 

Atul Chandra Qupta and Satis Chan^ 
dra Sinha —for Opposite Parties. 

Judgment. —^This Rule is directed 
against an order passed by the learned 
District Judge of Birbhum, on an ap- 
plication made by the petitioner Bha¬ 
batarini Debi under S. 192, Suceession 
Act, 1925, in regard to certain moveable 
properties left by her mother Kiran Sasi 
Debi and claiming a right by succession 
to the same, as the heir. The peti¬ 
tioner’s case was that she was the only 
heir of her mother and as such, was 
entitled to the possession of the pro¬ 
perties ieft by her. The application 
under S. 192 was opposed by opposite 
party Profulla Kumar Mukerjee, who 
claimed the properties as belonging to 
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his two deceased wives, the- sisters of 
■the petitioner, who had predeceased 
their mother Kiran Sasi Debi, as also to 
his ofiildren by the two wives. The 
facts of the case giving rise to the appli¬ 
cation to this Court on which this rule 
was issued, have been set out in very 
groat detail in the elaborate judgment 
recorded by the learned District Judge, 
and have been placed before us with 
great lucidity and clearness by Mr. A.N. 
Ohaudhuri, the learned counsel for the 
petitioner. On the facts of the case, it 
has to be determined whether there has 
been any illegal exercise of jurisdiction 
by the Court, as it is sought to be made 
out, in the matter of the order passed 
'by the Court. It is well settled that in 
Jorder to meet the requirements of S. 192 
it was necessary for the Court to,consi¬ 
der whether the objector to the grant of 
the application had any title and w'be- 
ther the olaimant was roally entitled to 
jtbe property: see Phul Chand Lai v. 
Kismish Koer (1) and Sato Kocry. Gopal 
Sahu (2). The statutory • provisions 
themselves bearing upon the subject, 
speak of a poison “claiming a right by 
succession” (S. 192) of the party in pos¬ 
session having "no lawful title," and of 
a person “roally entitled” (S. 193),^ of 
the summary determination of “the 
right to possession” (S. 194), and of “the 
death of the proprietor whose property 
is claimed by right of succession” S. 205. 

In view of the position as indicated 
above there can ho no doubt that the 
learned Judgef in the Court below direc¬ 
ted himself rightly in stating in his 
judgment that he was ‘ to decide the 
right of possession” of the properties 
which were the subject-matter of the 
claim made by the iietitiouer before him 
and tliat the Court was required to de¬ 
cide as to who amongst the rival claim¬ 
ants had a preferential claim. The 
learned Judge has given st decision upon 
the materials before him, keeping in 
view the scope of the inquiry, which 
was of a summary nature, an'd has held 
that the claim made by Frofulla Kumar 
Mukerji in respect of some items of the 
moveables in dispute, was a preferential 
one: that ho had a preferential right to 
claim them, and has given direction 
that those items of moveables should 
go to the possession of Profulla Kumar 
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Mukerji. The order as made by the Dis¬ 
trict Judge is one which cannot, and; 
should, not ho interfered with by this. 
Court in its revisional jurisdiction, un-: 
less it could he made out that there was, 
no jurisdiction in the Court or that such 
jurisdiction was illegally exorcised. In 
the view we have expressed above there 
was jurisdiction in tlie Court and that 
jurisdiction has been rightly ami pro¬ 
perly exercised. Tho remedy still open 
to the petitioner is the one expressly 
provided by S. 208, Succession Act; and 
nothing contained in tlie judgment of 
tho learned District Judge in the case 
before us, shall be an iinpodiment to tho 
])otitioner to the establishment of her 
title, if any, under the law to the pro¬ 
perties, the pos.sossion of which has lieon 
ordered to ho delivered to I’rnfulla 
Kumar Mukerji, by a regular suiV 

Beliancc has been placed on behalf of 
the petitioner on the observations of 
their Lordships of the Judicial Commit¬ 
tee of tho Privy Council in the case of 
lihugwandeen Dohry v. Myna Bacn (H) 
that a .ludgoliad, in a case of the pre¬ 
sent nature, no jurisdiction to determine, 
questions of til le, and could only deal 
with the right to po.ssossion. It is only 
necessary to state that tho olivious 
moaning of tlie observation so made was 
that there could ho no iinal decision so 
far as the question of title was concern¬ 
ed in a summary proceeding by the 
Judge, in which tho scope of inquiry 
was restricted to tlic right of possession 
subject lo a regular suit in whicdi the 
question of title as between rival clai¬ 
mants was to be finally decided. The 
observations inontionod above can there¬ 
fore lend no support to the case of the 
petitioner before us, as the learned Dis¬ 
trict Judge has strictly complied with 
tho provisions of the law and has decid- 
fed nothing beyond right to possession, 
as between the claimants, to the move¬ 
able properties, in respect of which tlie 
application was made by the petitioner 
under S. 192, Succession 'Act. A point 
has been made before us that in view 
of the provisions contained in 0. 32, 
E. 6, Civil P. C., tho order for deli¬ 
very of possession of moveables to Pro¬ 
fulla Kumar Mukerji, without demand¬ 
ing any security from him was illegal. 
The apeeial provisions of the Su cees- 

(3) [1S68] a M I A 487=9 w’r 28=2* Sictb 
124=2 Sar 827 (P C). 
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sion Act, 1925, under which the District 
Judtje exercised jurisdiction in the case 
before us, contains no provision for de- 
nianding security from the person to 
whom property is ordered to be delivered 
under S. 194, and no question of de¬ 
manding any security appears to have 
.been raised before the District Judge, 
when the proceedings were pending be¬ 
fore him. We are not prepared to hold 
.that the substantive provisions of the 
Uaw as contained in S. 194, Succession 
iAot, could in any way bo controlled by 
jo. 32, R. 6, Civil P. C., relating to the 
irecoipt of property by a guardian under 
a decree or rirdor in favour of a minor, 
jfn our opinion the application of the 
jprovision in the Codo of Civil Procedure, 
might, In cases, defeat the object of the 
statutoj-y provision as contained in 
S. 194, Succession Act. 

Some minor matters of <iotail sucli as 
tlio delivery of keys, eic., were hi oughfc 
to our notice, during the course of argu¬ 
ment of the case before us on belialf of 
the petitioner. It is not ;'ossil)lo for iis 
to deal with sucli inatlois; it will bo 
open ti) the parties coiic.erned to apply 
to tho District Judge for nocosstiry 
directions if any further direction is 
really necessary in tiro matter of delivery 
of possession of pnqierties, in pursuance 
of his order. In tlie result, tho order of 
tho learned District Judge passed on 
27tli January 1932, is aflinnod, and this 
rule is discharged with costs. Tho 
hearing foe in tho rule is assessed at 3 
gold mohurs. 

Jjet tho record be sent down as early 
as possible. 

K.N./b.K. liulu tlist^hurgi’fi. 
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Lout-Williams, J. 

Daulatraj —Plaintiff, 

v. 

Kalicharan Ghosh —Defendant. 

Application in Original Civil Suit No. 
240J of 1930, Decided on 2lBt March 
1932 

Calcutta High Court (Original Side)Rules, 
Ch. 36, R, 20— Cost on interlocutory appli¬ 
cations should bo taxed after final disposal 
of suit. 

No doubt a person to whom costs of on intor- 
loeutory application or hearing have been award¬ 
ed has a choice between proceeding with taxa¬ 
tion and execution at once and leaving both 
taxation and execution until after the final de* 
twmination of the suit. But Cxdinarily such 
costs are not to be taxed or executed before the 


final determination bf the Eait'’tlnless a speeihl 
direction is given to that effect. Rxoeptin specflil 
cases, there ought to be only one. taxation in »' 
suit: AIR 1930 Cal 466and Phillips 7 . Phillips, 
(1879) 6 QBR 60. Melon. [P1902;P 30 0 1] 

S. G. Ohose —for Plaintiff. 

S. B. Sinha for N. C. ChatUrji —- for 
Defendant. 

Order. —This is an application on be¬ 
half of the plaintiff for an order that the 
execution of certain orders, dated 16th 
July and 10th September 1931, for costs 
be stayed until the disposal of the suit. 
These were interlocutory 'orders. Mis¬ 
takes in procedure had been made by the 
plaintiff, and he was ordered to pay the 
costa of the applications necessitated by 
his mistakes. 

I have no doubt that according to the 
English practice in the King's Bench 
Division, as inherited from the Common 
law Divisions, the practice has always 
prevailed of having no taxation of costs 
till tho termination of tho action. This 
practice did not apply in tho Court of 
appeal. ' I have already dealt with the 
point in tho case of Kedarnath Bhutra 
V. Johonnull Bhutra (1). To the deci¬ 
sions cited in that judgment I would add 
tho case of Phillips v. Phillips (2). In 
tliis case it was asserted by counsel that 
such was the practice in the Common 
Law Divisions, and this was not dissent¬ 
ed from either by the other side or by 
tlio Court. In Ch. 36, 01. 20 of our 
Ilules it is provided that within three 
months from tho date of the signing of 
tho decree or order awarding costs, the 
party cl.-iiming shall leave in the Taxing 
Office an oflice copy of the decree or order 
and lodge a bill with the vouchers and 
signatures of counsel. 

There is a proviso to tho clause stat¬ 
ing that where the costs of an interlocu¬ 
tory application or hearing have been 
awarded and have not been previously 
taxed or paid they may be included in 
the bill for the whole case. It is clear 
therefore that according to our practice 
a person to whom such costs have 
been awarded has a choice between pro- 
oeeding with taxation and execution at| 
once and leaving both taxation and exe¬ 
cution until after the final determination! 
of the suit. In my view, it is convenient 
that some settled rule of practice should 
be laid ddwn, and I propose to adhere to. 

(1) A^fEWM Cal 466=I2ri Cm=51 Cal 
469. 

(2) [1879] S Q B D 6Q. 
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the rule laid down by me in the case to 
Vhioh I have referred. Costa in a suit 
ought; to be set off between the parties 
and in my opinion, it is wrong that 
either a plaintiff or a defendant, who 
may be a man of straw, should be paid 
costs upon interlocutory applications 
and should execute orders for costs forth¬ 
with made upon interlocutory applica¬ 
tions, when it may be that the party 
will lose the suit in the end, and it will 
be found that he has nothing with which 
to meet the final order for costs which 
may be made against him. 

I wish therefore to ask the office of 
this Court to note that when any inter¬ 
locutory orders in suits are made by me 
they are not to be taxed or executed be¬ 
fore the final determination of the suit 
unless a special direction is given to that 
leffect. In my opinion, except in special 
{cases, there ought to be only one taxa¬ 
tion in a suit. This matter comes be¬ 
fore me upon an application for an in¬ 
junction, which is a matter of discretion 
and therefore apart from the question as 
to what is the correct rule, I have power 
to make the order and upon the facts of 
this case, I think it ought to be made. 

Costs will be costs in the cause. 

B.K. Order accordifigly. 
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Guha and M. 0. Ghose, JJ. 

Sheikh Hari —Defendant—^Petitioner. 

V. 

Sm. Diljan Bibi and others —Plain¬ 
tiffs—Opposite Parties. 

Civil Eule No. 140 of 1932, Decided 
on 10th May 1932, against orderof Addl. 
Dist. Judge, Hooghly, D/- 13th January 
1931. 

Civil P. C. (1909), S. 148—Succetior in 
office of Judge making decree can enlarge 
time for payment of coats to defendant if 
end* of justice ere met. 

Plaintifi’s suit for partUion and accounts naa 
dismissed on the ground that it was not main- 
finable. On appeal the plaint in the snit was 
allpvod to be amended on payment of ad 
valorem court-fees on the amended plaint with¬ 
in a time fixed by tho appellate Court apd the 
decree that was prepred ran thus: "It is order¬ 
ed that the amendment be allowed as por order 
of judgment, on condition of paying the neces¬ 
sary coart-feo, and on paying the defendant his 
costs of the original appellate Court, up to this 
stage, within two months after arrival of the 
record in the Court below. If the costs be not 
eopaid or deposited, the suit will stand dis¬ 
missed with costs throughout." Plaintiffs fail¬ 
ed to carry out the direotion within the time 
and applied to the successor of the Judge who 


made the decree to extend time to carry out the 
direction. Extension of time was granted on 
two occasions without notice to defendants. It 
was contended that the order granting exten¬ 
sion of time was without jurisdiction. 

Held: that tho direction contained in the de¬ 
cree as to tho dismissal of the suit related only 
to non-payment or non-deposit of costs, within 
the time specified, and not to the payment of 
court-foes consequent upon the amendment of 
plaint, allowed by the appellate Court. The 
BUCcesHor-in-offico of the Judge who made tho 
decree had therefore the jurisdiction to enlarge 
tho time for payment of safficient court-fees, 
and his orders were made in this behalf could 
not be challenged on the ground that they wore 
without jurisdiction. Tho direction in tho de¬ 
cree as to payment or deposit of costs, although 
inseparably connected with tho other direc¬ 
tions in the decree .stood on a different footing, 
inasmuch as failure to comply with the direo¬ 
tion within tbo time specified was to result 
in tho dismissal of tho suit. Tho order grant¬ 
ing extension of time for payment or deposit of 
costa could not bo said to bo strictly t'n accord¬ 
ance with law, regard boing had to the terms of 
the decree; A I Jl 1923 Cal 612, DiH. 

[P21C1,2] 

Bzipcndra Coomar Mitter —for Peti¬ 
tioner. 

Bijan K. Muhkerjee — for Opposite 
Parties. 

Guha, J . Tbe facts of the case giv¬ 
ing rise to the application on which this 
Buie was granted may be briefly men¬ 
tioned: The opposite party were tho 
plaintiffs in a suit for partition and ac¬ 
counts, Suit No. 18 of 1928, brought in 
the first Court of tho Subordinate Judge, 
Howrah, against the petitioner as defen¬ 
dant. The suit was dismissed by tbe 
trial Court on 5th August 1930, on tho 
ground that the plaintiffs were out of 
possession, and tho suit as laid was not 
maintainable. On appeal by the plain¬ 
tiffs Mr. R. E. Mukherjee, Additional 
' District Judge, Howrah, allowed the 
plaint in the plaintiffs’ suit to be amend¬ 
ed, and directed payment of ad valorem 
court-fees on the amended plaint, within 
a period of time fixed by the learned 
Judge. The decree bearing date 28th 
August 1931, that was prepared and 
which was''signed on 23rd September 
. 1931, was in the following terms: 

“ It is ordered that the amendment be allowed 
as per order of judgment, on oonditlon of paying 
the necessary court-fee, and on paying the de¬ 
fendants his costs of the original appellate 
Court, up to this stage, within two months after 
arrival of the record In the Court below. If the 
costs be not so paid or deposited, the suit will 
stand dismissed with costs thtoughout." 

The plaintiffs failed to carry out the 
direction oi the appellate Court witfiin 
the time mentioned in the decree, and 
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applied to Mr. B. C. Sen, Additional 
District Judge, Hovrrah, the successor- 
in-office of Mr. Mukherjee, for extension 
of tinio, for enabling them to carry out 
the diroctious. Extension of time was 
granted by Mr. Sen on two occasions; 
once on 13th November and again on 
gist November 1931. The orders grant¬ 
ing extension of time to the plaintiff 
were made without notice to the defen¬ 
dant in the suit, the petitioner in this 
Rule, who applied to Mr. Sen to recon¬ 
sider his orders, on the ground that Mr. 
Sen had no jurisdiction to vary the dec¬ 
ree passed by Mr. Mukherjee, and extend 
time; and prayed for vacating tho same. 
The learned Additional District Judge, 
Mr. Sen, on 13th January 1932, rejected 
tho application, bub observed that if he 
gave a,wrong decision, he could not 
rectify tho error; and if he was so in¬ 
clined the petitioner could move this 
Court and get its decision on tho point. 
The defendant has applied to this Court 
for sotting aside tho orders passed by 
Mr. Sen, Additional District Judge, on 
13th and 21st November 1931, and 13th 
January 1932. 

On behalf of the petitioner it has been 
argued that tho decree passed by Mr. 
Mukherjee in appeal was a Hnal decree, 
and no extension of time could be allow¬ 
ed for carrying out the directions con- 
tainod in tho samo, unless it was by way 
of an order on an application for review 
of judgment made by Mr. Mukherjee. It 
has been contended before us that S. 148, 
Civil P. C., could not have any applica¬ 
tion whore time was fixed by a decree, 
and reference was made to some deci¬ 
sions by the different High Courts in 
this country. The decision of this Court 
in the case of Khajeh Habihullah v. 
Am,otar Khatun (l) has been very 
strongly relied upon, in support of the 
arguments on behalf of the petitioner. 
That decision however does nob touch 
the facts and circumstances of the case 
before us. regard being specially had to 
tho terms of the decree which have been 
sot out above. The direction contained 
in the decree as to the dismissal of the 
jsuit related only to nonpayment or non- 
jdepoeit of costs, within the time speoi- 
fied, and not to the payment of oonrb- 
fees consequent upon the amendment of 
plaint, allowed by the appellate Court. 
Ntr. Sen, the sacoessor-in-offioe of Mr . 

(1) A 1 B 1998 Cal 612=74 Z 0 h75. 


Mukherjee had therefore thd jurisdiction 
to enlarge the time for payment of suffix 
cient court-fees, and bis orders m|ide in 
this behalf could not be challengedl on 
the ground that they were w'itbbut juris¬ 
diction. The direction in the d^ree as: 
to payment or deposit of costs, although! 
inseparably connected with the other! 
directions in the decree, stands on a dif- 
ferent footing, inasmuch as failure to! 
comply with the direction within the! 
time specified, was to result in the dis¬ 
missal of the suit. 

The order granting extension of time| 
for payment or deposit of costs could 
not be said to be strictly in accordance 
with law, rega^ being had to the terms 
of the decree; but we have no hesitation 
in holding that the order was one . which 
met the ends of justice in the case, afterj 
the learned Judge considered it fit and; 
proper to enlarge the time for payment 
of court-fees. H no discretion whataor 
ever was to be exercised in cases coming 
up to this Court in revision, we would 
have to interfere with the order enlarg¬ 
ing time for payment or deposit of costs, 
although no case has been ,made out for 
oar interference with the order extend¬ 
ing the time for payment of court-fees. 
As it stands the order of the Judge is 
erroneous under the law, as it was not 
passed by the Judge who made the de¬ 
cree, but it is not one which should be 
interfered with in the exercise of the re- 
visional jurisdiction of this Court. The 
interference with the order would lead 
to the final dismissal of tho suit, causing 
perhaps irreparable loss to the opposite 
party and as such amounting to a denial 
of justice to them. In the result the Buie 
is discharged; but in view of the conduct 
of the plaintiff s-opposite party ip obtain¬ 
ing ex parte orders from Mr. Sen, without 
notice to the petitioner, the opposite 
party are. to pay to the petitioner his 
costs in this Buie; the hearing-fee in the 
Buie is fixed at five gold mohurs. 

M. C. Ghose, J.—1 agree. 

K.N./r.K. Mule discharged. 
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EaUKIN, 0. J. AND MtTTKB, J. 

Madhu May and others —Appellants. 

V. 

Maja Jyoti Prasad Singh Deo — Bes- 
pondent. • 

Appeal No. 129 of 1929, Decided on 
20th May 1933. 
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(a) Land Acquisition Act (1894), S. 18— 
Person making roference must adduce evi- 
'.denceshowing his interest. 

It ia irlin duty of persons making a refeienoo 
under S. 18 to the District Judge, to adduce pro¬ 
per evidence showing what their interest was on 
tl)o date of the notification. [P 28 C 1] 

(b) Land Acquisition Act (1894), 5. 18— 
Person claiming permanent interest as tenure 
holder under zamindar contending that 
zamindar is only entitled to compensation to 
extent of amount he agrees to grant abate¬ 
ment of rent—Burden of proof is on tenure 
holder. 

Whore, persona claiming a permanent interest 
as intermediate tenure holder under a zamindar 
in respect of certain land which has been com¬ 
pulsorily acquired under the Land Acquisition 
Act contend that the zamindar is only entitled 
to get compensation to the extent of the amount 
ho has agreed to grant abatement in rent, it is 
for thorn to show that their interest is pefma- 
nenl, that tho landlord has lo.st his prime. facie 
right to enhance rent, and that thu rent is 
mukarrari. [P 28 0 2] 

(c) Evidence Act (1872), Ss. 13 and 43— 
Decrees, not inter partes, are. not evidence 
save under Ss. 13 and 43. 

Decrees not shown to bo inter partes arc not 
evidence in respect of proof of title in a proceed¬ 
ing under Land Acquisition Act, .«avo under 
8. 13 and B. 43. They are mere evidence of 
transaction; AIR 1931 P C 89, Rel on. 

[P2.8G 2J 

(d) Landlord and Tenant—Tenure holder 
claiming particular interest—Burden of proof 
is on tenant. 

Prima facie the zamindar ha.s tho whole of 
the interest. It is for the tenure holders to 
show that whot part of the interest tho zemin¬ 
dar has diverted himself of in tlioir favour. 

- [P 54 C 1] 

, liankim Chandra Mukherjee, Jogneswar 
Mazwmdar and Nirmal Chandra Dus 
Oupta —for Appellants. 

Karunamoy Ghose —for Bespondent. 

Rankin, C. J. — This is an appeal 
brought by certain persona who claim a 
permanent interest under the name of 
jagirdars under the respondent Baja Jyoti 
Prosad Sjngh Deo—the zamindar in res. 
pect of certain land which has been com¬ 
pulsorily acquired under the Land Ac¬ 
quisition Act. The purpose of the ac¬ 
quisition was for providing"* land for the 
offujes of tho Engineering and Telephone 
Staff of the East India Railway at Asan- 
8ol and the date of the declaration is 
4th August 1923, The amount of land 
that has been acquired appears to be 
1861 acres. The land under acquisition 
has been divided into some eleven plots 
and in addition to the zamindar there 
are a number of persons claiming to be 
intermediate tenure holders of jagirdars 
as well as a number of persons who are 
tenants in occupation of the land. The 
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present appeal is brought by some of 
these intermediate tenure holders. Tlioy 
originally asked for a reference botli 
against the amount of the Collector’s 
valuation of the land as well as against 
tho principle adopted by the Collector in 
tho apportionment of the compensation 
money as between tho intermediate, 
tenure holders and tho zamindar. It ap¬ 
pears that the Collector by his award so 
far as regards the amount awarded as 
compensation for the land divided that 
half and half between the proprietor and 
the intermediate tenants and this is the 
portion of the Collector’s award wliicli 
in the end was attacked. 

The roforenco to tho District Court 
was brought in 1924 and the case was 
not hoard until January 1929. When it 
was heard, tlio only evidence adduced on 
behalf of the present appellants was first 
of all, tho evidence of one witness a man 
whose name is Alai Boy. This witno.ss 
says: "l am one of tho mukarrari moura- 
ahi jagirdars under the Baja.” Ho says 
that the whole of the inouza is included 
in the jagir, that tho rent of tho entire 
jagir is Bs. 376-4-0, that his tenants are 
all nnikai'iari tenants and so forth. 
Having said (hose various things, upon 
what basis and upon what knowledge it 
does not a])poar, ho goes on to say that 
he has documents to prove all these 
facts but that he has .loft them at 
home. He does not know'whether there 
is any sanad of the jagir. Ho says 
that Ihevo are 100 or 150 jagirdars. It 
further appears that certain documents, 
although they w'crc not put in at first 
wore afterwards put in, in support 
of the appellants’ ease. There is a 
decree dated 1886 in a previous ac¬ 
quisition case, a proceeding between 
tho zamindar and some 51 persons all 
described as jagirdars of Mouza Aisansol. 
That ap]>ears to have been in respect of 
the acquisition of 176 highas under a 
notification of 1869 the fact being that 
the original reference had proceeded on 
appeal to the High Court and there had 
been a remand in 1883. The decision of 
the learned District Judge then was that 
as between the Baja and those jagirdars, 
the Raja was only entitled to get com- 
pensation to the extent of the amount 
the Baja had agreed to grant abatement 
in the rent ; and in that judgment it ap¬ 
pears that there is included an aocoui»t 
in which it is said that there are 6,841 
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l)ighAB in the Mou^a of Asansol and that 
tho rent payable for the same is Rs. 406 
at an average rate of such and such per 
bigha. In addition to that, there is a 
further proceeding of 1899 which raises 
no question of apportionment and which 
fjoes not appear to throw any light upon 
tl»e present question. There is also a 
’judgment of tins District Judge delivered 
ill 1909 against thexamindar and certain 
persons not fully set out, calling thom- 
sidves jagirdtirs ; and in tho course of 
lliat judgment the learned District Judge 
said that in a previous case ho had de¬ 
cided that tho /iimindav was entitled 
!!nly to SHclii coinponsation as had been 
.awarded by the Deputy Collector and 
that only if ho agreed to a corresponding 
abatement of the rent. 

Thejearned District Judge who hoard 
tliia reference was of ojiiniou that before 
him there was no proof at all of the in¬ 
terest of tho poisons coming beforo him 
ito object to tho .! m*- rl !■ o'-ent. The 
duty of the present ajipellants in tho 
District Court was to addii-'O proper ovi- 
idence beforo the loarned Judge sliowing 
jwli.at their intero.st was on tho date of 
'the notifioation. Having seen what 
(heir interest was both vis a vis their 
l-Midlord and vis a vis iheir tenants, the 
learned District Judge would bo in a 
position to say whether tho apportion¬ 
ment which had been made by the award 
was a proper aiiportioniiient or not. Tho 
iirst thing that hapjiened was that the 
only person who gave evidence at all as¬ 
sorted by his evidence that his own ten¬ 
ants were tenants upon mukarravi terms, 
Ho stated the terms from which it 
appears that, so far from his having any 
ground of complaint against the amount 
tliat had been awarded to him, he had 
on any view of the valuation of this land 
been very much overpaid. His case was 
that for his share he got Rs. 400 from 
liis tenants but paid Rs. 10 to the 
Tiamindar and that the area in his share 
was 80 highas. Tho learned District 
Judge points out that if that is so then, 
so far as he is concerned, his interest 
would appear to be much overvalue^. Tho 
only answer that could be made to that 
was: 

“ if that be Fo, then my ton'hntshave been com- 
ponitated by much too small a sum and foi that 
reason I will help myself out of the landlord’s 
share to a sum of money which does not belong 
ta him but which should have gone to my mn- 
barrari tenants." 


That was the first. difificujty that the 
learned Judge was faced wit)i fthid a yery 
formidable difficulty it was:' T'he ques¬ 
tion is not only as to this partiottfarman 
but as to these appellants asi’a -whole. 
Tho case with which the appellants came 
to Court was that they undertook tc 
show that the zamindar had lost, all hi$ 
interest in this land except his right tc 
the rent plus certain conceivable con¬ 
tingencies such as that the permanent 
tenancy might come to an end or that 
the zamindar might get some casual orj 
occasional profit hardly capable of beingi 
put at a money value. Consequently,! 
they said all that the zamindar has lost 
is his right to a certain amount of rent 
and everything else belongs to the 
tenure-holders. Upon that, it is very 
necessary for the appellants to^how' 
w'hat their interest was. The mere fact 
that they call themselves jagirdars so. 
far from showing that they haYe. a; 
permanent interest tends tho other way. 
They had to .show that their interest was 
permanent. They had to show that the 
landlord had parted with his prims 
facie right to enhance the rent, a right 
which on the valuation arrived at in this 
case was a right 'which would* be of aj 
substantial value. They had to show 
whether the rent was rnukarrari. The 
only proof, apart from the remarks of 
the gentleman who left his documents at 
home, comes to nothing. There are the 
two decrees of 1909 and 1886 vvhich are 
put in evidence. It may be that the 
1886 decree can be seen to proceed on 
the assumption that tho whole of the 
land of this mouza was covered by a 
single jagir and that that was on mukar- 
rari terms. That was no proof whatever 
in my judgment, of the title of the ap¬ 
pellants beforo the District Judge but 
was evidence of transaction just as in 
the case of Oobinda Narain Singha v. 
Sham Lai Singh (l), the Court regarded 
proceedings in a suit for partition as evi¬ 
dence of transaction. Just as in that 
case it was rejected as evidence to show 
that the estate was partible, so in the 
present case it appears to me that these 
decrees not being shown to be inter 
partes were not evidence save under. 
Ss. 13 and 43, Evidence Act. 

It does not follow that because in the 
case_of certain lajid the landlord s uffer ed 
(T) A 1 B193i p O'gg ■:S! M I A 125=68 Cal 
. 1187=1311 0 763 (P 0), ,, •. . 
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a judgment to the effect that his interest 
in the mouza was very small, he has for 
ever and for all purposes and as against 
other people to put up with all conse. 
quences of that judgment. These decrees 
are not, in my judgment, evidence that 
the jagirdars have permanent interest, 
still less that the rent is notenhanoible; 
and, if they are evidence at all, they are 
not such evidence as the learned District 
Judge was obliged in the absence of 
other evidence to be satisfied with. In 
that position, we have to consider the 
circumstance which Mr. Ghose has 
brought very fairly to our notice and 
which might have some effect in the 
present case. These lands have been 
valued at a fairly high figure as being 
either bastu lands or waste lands fit for 
bastfi. There is nothing said in the 
Collector’s award and there is nothing in 
the evidence whether or not there is any 
value in the underground rights. Never¬ 
theless, it does seem to me on principle 
that the correct position in .the case of 
Itenure holders under the zamindar is 
this ; prima facie the zamindar has the 
whole of the interest ; it is for the 
tenure holders to show what part of the 
jinterest the zamindar has diverted him- 
'self of in their favour. It does not seem 
to me that any of the appellants laid any 
proper evidence before the learned Dis¬ 
trict fudge in support of his claim. In 
these circumstances, I am at a loss to 
know what the learned District Judge 
could have done save to dismiss the ap¬ 
peal. I think that this appeal must fail 
and be dismissed with costs: hearing fee 
five gold mofaurs. 

Mitter, J. —I agree. 

B.M./b.K. Appeal dismissed. 
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Jack, J. 

Srinath Bose —^Petitioner. 

• V. 

Debendra Nath Barari and others — 
Opposite Parties. 

Civil Bole No. 1370 of 1931, Decided 
on 11th May 1932, against order of 
Munsif, First Class, Chikandi, D/- 20th 
March 1931. 

Bengal Tenancy Act (1885), S. 26-J -- 
Tranafer fee—Landlord liaa only to thow in 
aummary proceeding that bolding ia a raiyati 
bolding. 

For the parpoaes of B. 26-J, the landlord has 
only to sho|r in a summary piooeeffing that fAe 


holding is a myati holding in order to be able 
to recover the balance of the transfer fee to 
which be is entitled under S. 26-G or S. 26-E. 
But it will not debar any subsequent suit by the 
tenant to establish that the tenure is a porraa* 
nont tenure or rent-free tenure; and if he estab¬ 
lishes that fact in a subsequent suit, he will be 
entitled to recover the bal.ance of the landlord’s 
transfer fee wltioh has been paid under B. 2G-J 
of the Act. [P 24 C 2). 

Amrita Lai Makerjee —for Petitioner. 

Asita Banjan Ghose — for Opposite 
Parties. 

Judgment. —This Buie has been issued 
upon the opposite party to show cause 
why the decision of the District Judge of 
Faridpur dismissing an appeal against 
the decision of an appliciition under 
S. 26-J of the amended Bengal Tenancy 
Act directing payment of a certain am¬ 
ount under Gl. (2) of that section as the 
balance of landlord’s transfer-feershould 
not be set aside on the ground that S. 26-J 
of the Act having not contemplated any 
application, the order of the learned 
Munsif was without jurisdiction and as 
such illegal. The learned advocate for 
the petitioner explains that this means 
that before coming under S. 26.J of the 
Act, the applicant must first of all estab¬ 
lish by a regular suit the fact that his 
holding is an occupancy holding. The 
result of tho adoption of this view would 
be that wherever a tenant wrongly des¬ 
cribes his holding as a permanent tenure 
or a rent-free tenure in a deed of trans¬ 
fer, the landlord is forced to bring a suit 
in order to recover the transfer-fee 
which is justly due to him under tho 
Bengal Tenancy Act. Tliis view is, I 
think, quite untenable. For the purposes; 
of S. 26-J, the landlord has only got to 
show in a summary proceeding that the 
holding is a rai^'ati holding in order to 
be able to recover the balance of the 
transfer-fee to which be is entitled under 
S. 26-C or S. 26-B. This of course willj 
not debar any 'subsequent suit Joy the! 
tenant to establish that the tenure is a' 
permanent tenure or rent-free tenure; 
and if be establishes that fact in a sub¬ 
sequent suit, he will be entitled to re¬ 
cover the balance of the landlord’s transi- 
fer-fee which has been paid under S. 26-J, 
of the Act. The rule is accordingly dis-^ 
charged with cqsts, one gold mohur. 

B.b./b.K. Buie discharged. 
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Mukehji and Guha, JJ. 

Nityagopal Sen Poddar and others 
Appellants. 

V. 

Secy, of State —Respondent. 

Appeals Nos. 424 and 441 of 1928, 
•Decided on 26th August 1931, against 
original decrees of Addl. Dist. Judge, 
Bakarganj, D/- 25th June 1928. 

(a) Land Acquisition Act (1894), S. 23— 
Belting system—System depends on variety 
of facts—It cannot be applied where land is 
sold by bighas or acres. 

So far as tho ayatcm of belting ia concerned it 
is a system which is widely used, but its value 
aw a wystom depends much upon a variety of 
facts. If data arc available showing tho pro¬ 
portion at which tho value of land diminished, 
accordingly as it is situated at a particular dis¬ 
tance frboi a main road or thoroughfare, tho 
system lyould be perfectly scientific. In tho ab- 
soiico of any such data also, it may be assumed 
that in big citic-s where laud sells by cottas or 
yards or feet there is such a projioition, as com¬ 
mon experience shows. Hut in places and loca¬ 
lities where lands are sold by bighaa or acres, and 
there is no real evidence of such proportionate 
diminution in value, tiie system is based on no 
sound principle and must be regarded as a 
method not quite satisfactory. Of eourwe there 
is almost always a dislincliou in v.alue between 
front lands and back lands everywhere but that 
distiuction would not obviously justify recourse 
to tho belting system in each and every case. It 
ia a highly artificial system and cannot be re¬ 
sorted to as a hard and fast rule. Nor again can 
there be any hard and fa.st rule that back land 
musl bo always of less value than front laud or 
that the proportion should be as one lo a half or 
that there must be a certain proportion at a cer¬ 
tain disl.anco from the road: Case law referred. 

[P 26 0 1] 

(b) Land Acquisition Act (1894), S. 23— 
Income-tax return cannot be relied on in 
determining rental value of buildings. 

Income-tax returns cannot bo implicitly relied 
upon in determining the rental value of build¬ 
ings acquired under the Land Acquisition Act 
when it appears that tho claimant, before sub¬ 
mitting his return, had become aware of tho 
contemplated acquisition. [P 2T 0 1] 

Ounadacharan Sen, Bhageerathokan- 
dra J^as, Santoshkumar Basu and 
Birajniohan Bay —for Appellants. 

Sr. Oovt. Pleader, Saratehandra 
Basak, Asst. Govt. Pleader and Nasim AU 
—for Respondent. 

Judgment. —These two appals have 
arisen out of an award made by the Land 
Acquisition Judge of Bakarganj. The 
land was acquired for a project known as 
"Additional land for the new Reserve 
Police line at Barisal." The lands are 
situate by the side of a road known as 
the Bagura Alekanda Road and lie within 
the municipal limits of the town of 
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Barisal. The declal%tio& ^ae dated ISth 
November 1926. The olai^nts are tfie 
appellants. In the decree Court 

below will be found the di.ff^l^nt' plots, 
their character, tho award niadie.^in res¬ 
pect of them by the Land A^uf^t ion 
Collector and the variation, if ahti made 
by the Judge. There were four groups 
of claimants in redpeot of the land ac¬ 
quired, of whom otdy two are the appel¬ 
lants in two appeals. Group No. 1 are 
the appellants in Appeal No. 441 and 
Group No. 2 in Appeal No. 424. It will 
be convenient to deal with the appeals 
separately. 

F. A. No. 424 of 1928 
As regards L. A. Plots Nos. 13 and 16, 
which consist of a building and a tank, 
the Land Acquisition Collector proceeded 
on the basis of rental. He assessld the 
rent at Bs. 35 a month and deducted 10 
per cent on account of collection charges, 
probable vaoanhies and costs of repairs. 
He proceeded on tho same basis as re¬ 
gards L, A. Plot No. 5, which consists 
of a building and a half of a tank, took 
Rs. 80 as its rental and made a similar 
deduction. Tho Judge has upheld the 
Collector’s award so far as these plots are 
concerned. The rest of the area, so far 
as the lands of these appellants^ are con¬ 
cerned, was divided into three belts 
according to their distances from the 
Bagura Alekanda Road. He valudd the 
belts at the following rates per bigha : 
Ist belt Rs. 6,000, Rs. 4,800 and Rupees 
4,700 ; 2nd belt Rs. 4,300 and Rs. 4,000; 
and 3rd belt Rs. 3,000. The different 
rates for lands in one and the same belt 
were assessed as the lands were of differ, 
ent qualities but we are only oonoernedl 
with the rate of Bs. 6,000 for the 1st 
belt and Rs. 4,000 for the 2nd bolt, 
which were awarded for the apiJellants’ 
lands. He valued tanks, ditches and 
drains at ith of the said rates. The 
Judge has upheld tho system of belting 
but enhanced the rates as follows : Ist 
belt Rs. 6,000, 2nd belt Rs. 4,700, 3ra 
belt Rs. 3,500. He ordered that deep 
ditches and tanks should be valued at 
}th of tho said rates, but tlmt superficial 
ditches should be valued at tho full value 
of adjoining lands. (After considering 
the evidence, his Lordship proceeded)- 
As regards the plots which have been 
valued on the basis of rental, we think 
nothing can be said on behalf of the ap¬ 
pellants. Their values as determined by 
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tho Land Acyaisition Collector and the 
must remain as they are. 

As regards the rest of the area, the 
main argument of the appellants is that 
it should be valued at an all round rate 
of Rs. 6,000 which the Judge has awarded 
for the hrst class lands of the first belt 
and that tanks should be valued at full 
rates for lands. Now so far as tho system 
of belting is concerned it is a system 
which is widely used, but its value as a 
system depends much upon a variety of 
facts. If data are available showing the 
proportion at which the value of land 
Idiminished, accordingly as it is situated 
at a particular distance from a main road 
jor thoroughfare, the system would be 
Iporfeetly scientific. In the absence of 
jany .such data also, it may be assumed 
(that in big cities where land sells by 
jcottas or yards or feet tbero is such a 
jproportion, as common experience shows. 
For instance, in land acquisition or im- 
.provement schemes in and near about 
•Calcutta land is generally divided into 
blocks facing some particular street or 
road or lane and each block is divided 
into three belts, the first to a deptli of 
•60 feet or so on the road frontage, the 
second to a depth of about 150 foot tliero- 
after and the third consisting of all land 
behind, and the relative values of the 
three belts are fixed in the proportion of 
100, 66'6 and 60. But in places and 
localities where lands are sold by highas 
.or acres, and there is uo real evidence of 
such proportionate diminution in value, 
the system is based on no sound prin¬ 
ciple and must be regarded as a method 
not quite satisfactory. Of course there 
jis almost always a distinction in value 
between front lands and back lands 
everywhere but that distinction would 
jnot obviously justify a recourse to the 
belting system in each and every case. 
It is a highly artificial system and can¬ 
not bo resorted to as a hard and fast 
rule ; see Secy, of State v. India Gen¬ 
eral Steam Navigation and Nailway Co. 
Ltd. (l), Boghunath Dan v. Collector of 
Dacca (2), The Collector v. Bamchandra 
Harischandra, A. I. B. 1926 Bt/m. 44. 
Nor again can there be any hard and fast 
rule that back land must be always of less 
value than front land or that the pro- 
jiortion should be as one toalialf or 

ll? [1909] 96 Cal 967=36 i A 2W=4 I cTiS 
(PC). 

12) [1910] CIO 457. 
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that there must bo a certain proportion 
at a certain distance from the road : 
see Collector of Poona v. Kashinath 
Khasgiwala (3), In tho matter of Gov¬ 
ernment of Bombay (4), Ataal Iluq v. 
Secy, of State (5) and Guru Das Kundu 
Chowdhury v. Secy, of State (6). In tho 
case before us, no data arc available ex¬ 
cept such as arc contained in Ex. G; and' 
if wo rely on that document wo think tho 
proper conclusion to arrive at so far as 
tho present lands are concerned is to 
leave the value of the lands of the first 
belt (i. e., L. A. Plots Nos. 14,15 and 17) 
intact, and to value the lands of the 
second and third hells {i. e.^ L. A. Plots 
Nos. 9, 12, (5, 7 and 8) at an all round 
rate of Rs. 4,600 per higha. As regards 
tanks we hold upon tho ovidcBCO that 
they avo very valuable in the locality 
and their utility is in no sense less than 
tho lands, iiaving regard to their position 
and size. L. A. Plots Nos. 10-B and 19-A 
should ho valued at the rale of Rs. 4,500 
per bigha and L. A. l^lot No. 18 at 
Rs. 6,000 per bigha. It may bo noted 
that tho Gommissioner in Ex. G did not 
value t.hc tank at any dilforont figure 
from the lands. The result is that the 
Judge's award sliould l )0 onliant;ed as in¬ 
dicated above, and statuloiy allowance 
being added, the total amount of en¬ 
hancement will carry interest at tho rate 
of 6 per cent per annum from tho date on 
which tho Golleclor took jjosscssion, 
that is to say, fiem SOtli January 1927. 
The appellants will be entitled to their 
costs on the amount of success in this 
appeal. Hoaring-feo, five gold mohurs. 

F. A. No. 441 of 192H. 

In this case tho lands concerned lie at 
the corner, being L. A. Plots Nos. 1, 2 
and 3, on which there are buildings and 
a big tank with a pucca ghat. The Gol- 
lector valued tho irremises on rental 
basis, taking tho rental to be Rf^. 75 a 
month and making the usual deduction 
of 10 per cent. The Judge has assessed 
the rental at Rs. 80. The buildings con¬ 
sist of a main building with 14 rooms: 
two of which are in the upper storey, an 
one-roomed structure standing apart and 
an out-house with two rooms. The claim¬ 
ant used to occupy tho buildings and 
they were never on rent. In 1922, the 

S [188'J] 10 Bom 685. 

[1908] 98 Bom 898=10 Bom L R 660. 

(6) [1909] 3 I C 277. * 

(C) [1918] 2? I C 864. 
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olubimanf; submitted an income-tax return 
stating tho letting value as Bs. 1,000. In 
the return for 1920-27, he gave the let- 
ting value at Rs. 1,300. There is some 
lindioation that he had become aware of 
Itlin contemplated acquisition and for 
jthat reason this return may not fit to be 
'implicitly relied on. But comparing the 
iadjoining promises for which tho award 
'has been on tho basis of a rental of 
Rs. 35 and Rs, 80, as already stated 
above, it is difficult to resist the conclu¬ 
sion that the rental assessed is inade¬ 
quate. The accommodation which these 
hiiildings provide and thoir site, com¬ 
pared with those of tho other two pre¬ 
mises for which those rentals have been 
assessed, would call certainly for a figure 
nomewlrore about R.s. 100. TIio learned 
Judge has observed : 

“ L'iie nous** is liowev<jr nicel> siliiiiU'd and has 
a Jsrgo iiuniWr o[ i-ooma atid out-lioiisc.s. Tlu*. 
joiit oC lioiiscK at rtiirisal has nlvovyy been high 
aiid it is difliciiU to i‘i-nt any good liouwo in the 
lown.” 

We think wo shall he justified, on the 
materials hcfoio u.s, in fissossing tho 
rental at Jis. 100 per month. The award 
should he mado on the basis of this on- 
hanced rental with the usual deduction 
of 10 per cent, and with flie addilion of 
statutory allowance and interest as in 
the otlicr appeal. The appellant will be 
entitled to his costs in this appeal on the 
amount of his success. Hearing-foe, three 
gold mohurs. 

rf.N.'H.K. Onh-y ticrordinglv- 
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CoSTliLIjO, J. 

Ahmnd Kasim Molla —Plaintiff. 

V. 

Khatnn Bibi —Defendant. 

Original Civil Suit No. 1390 of 1930, 
Decided on 14th August 1931, 

(a) Practice — Pleadings—Ordinarily, de¬ 
fendant is not allowed to set up counter¬ 
claim in answer to plaintiff’s claim—Civil 
P. C. (1908), S. 128. 

lu the ordinary w.'iy, except in cases ol one or 
two items in table of costs which may be allow¬ 
ed on taxation under the rules of tho High 
-Court, a defendant in not able to .set up a coun¬ 
ter claim in answer to the claim of the plaintifi. 

[P 28 C 2] 

(b) Mahomedan Law — Divorce—Mahome- 
dan may divorce wife at his mere whim. 

Auy Mahomedan may divorce his wife at his 
niore wlilni and caprice without assigning any 
cause. CP 29 C 2] 


(c) Mahomedan Law — DiyjOree—f Talob by 
written instrument is valid, . ipotvitiut*ndi«g 
that it is not brought to nolica el Wife: 

It in not necessary for thft wifo'fp bcspregeafe 
when, the talak is pronounced. A made 
by a written instrument, is valid nofi.vKithBtand- 
ing that it is not brought to the notice of the 
wife ; the only question which arisM lit such a 
case is with re^rd to the wife's maintenance 
during such period as may elapse uhtU thei fact 
of the execution of the talahnama comes acta- 
ally to the knowledge of the wife: S6 Cal 181 ; 
30 Bom 087 and AI S 1920 Bom 101, Foil. 

[P 82 C IJ 

(d) Mahomedan Law—-Dlvoirca—Marriage is 
purely civil contract—Terms ol Kabinnama 
must be construed in same way as provisions 
in any other kind of contract. 

Under Mahomedan iaw marriage is purely » 
civil coutract and nothing more. The terms of 
a kabinnama must be looked at and conatrued 
in the same way as the provisions in auy other 
kind of contract. [P 33 C 1] 

Although it is competent for the relation of a 
Mahomedan girl at the time of her marriage or 
for the Mahomedan woman herself to take 
measures for her protection in the event of ill- 
ticatmont or even divorce on the part ol the 
husband, vet when the conditions mentioned 
in a kabinnama amount to very little more 
than a declaration on the part of the husband o£ 
such obligations as would naturally fall on him 
in any event as tho result of the marriage, the 
conditions so mentioned are not sufficient to 
bring tho matter within the scope of tho rule 
and do not entitle tho wife to maintenance 
after she i.s divorced: A I U 1921 dll 152. Jtel, 
on. [P 84 C 1] 

(e) Practice—Duty of Court—Court hat to 
look to matter from strictly legal point of 
view and not from religioui or ethical point 
of view. 

Tho Court is not a Court of morals and it 
cannot concern itself witli the religious or ethi¬ 
cal aspect of a matter. It has to look at it from 
a strictly legal point of view. [P 35 C 2] 

S. Ghose anti Arun Sen —for Plaintiff. 

/. N. Mazumdar and Sudhish Bay — 
for Defendant. 

Judgment.—In this suit the plain¬ 
tiff, Ahmad Kasim Molla, seeks a decla¬ 
ration that he has validlj' divorced his 
wife, Khatun Bibi. He also asks for an 
injunction restraining her from taking 
out thftsam of Rs. 232-14-0 deposited by 
him id the Court of the Presidency Ma¬ 
gistrate, Calcutta. 

The plaintiff's case is that ho married 
the defendant on 25th August 1929, at 
No. G3/1, Sovarani Basak Street, Cal¬ 
cutta, according to the provisions of the 
Sunni School of Mahomedan law. He 
then says that on 20th September 1929 
he divorced his wife at No. 17, Zakaria 
Street, in accordance with Mahomedan 
law and that he duly intimated to*tho 
defendant that such divorce had been 
pronounced by him. 
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The defendant, on 20th March 1930, 
pfitained from the Presidency MagM> 
trate, Galcatta, an order for payment to 
her of maintenance at the rate of Bs. 50 
per month. It was as a result of execu< 
tion proceedings under that order that 
the sum of Bs. 232-14, which 1 have 
already mentioned, was paid by the 
plaintiff into the Court of the Presidency 
Magistrate. That sum represented 
maintenance for the defendant up to the 
month of May 1930. 

The answer made by the defendant, 
»s contained in her written statement, is 
to the effect that she admits the mar¬ 
riage, as averred by the plaintiff, but 
denies that the plaintiff validly divorced 
her; alternatively she says that if she 
was divorced she had no knowledje of it. 
The defendant farther sets up th<i de¬ 
fence that it was not competent to the 
plaintiff to divorce her in the manner in 
which he purported to divorce her. The 
defendant then goes' on to set up what 
she alleges to be the effect of certain 
conditions contained in the marriage 
contract, namely, the kabinnama and 
says that, under those conditions, in any 
event, she is entitled to be maintained 
by the plaintiff for the duration of her 
life. She relies mainly upon a clause 
which seems to show that, if the plain¬ 
tiff made any breach of the conditions 
contained in the marriage contract, the 
defendant would be justified in living 
separately from the plaintiff and that, 
thereupon, the plaintiff would bo under 
the obligation of making suitable pro¬ 
vision for her residence and maintenance 
and also for the maintenance of her 
grandmother. The defendant then al¬ 
leges that the plaintiff, without any law¬ 
ful excuse, assaulted her and wrongfully 
drove her and her grandmother from the 
premises No. 63/1, Sovaram Basak Street 
about a month and eight days alter the 
marriage, and she sets up that she has 
obtained an order for maintenance from 
the Presidency Magistrate, that is to say, 
the order to which I have already refer¬ 
red. The last paragraph of her written 
statement contains what is, to all in¬ 
tents and purposes, a counter-claim, in 
which she submits that should the Goutt 
hold that she was validly divorced then 
the plaintiff should be directed to make 
suitable prevision for the maintenance 
and zesidenoe of herself and her grand¬ 
mother. 


It was objected by Mr. Ghose on be¬ 
half of the plaintiff that, in any event, 
it was 'not competent to the defendant 
to ask for any order in her favour owing 
to the fact that the Civil Procedure Code 
contains no provision for the making of 
a counter-claim. Mr. Ghose however 
had to admit, after I had drawn his at-, 
tention to S. 128, Civil P. C., that that 
contention on his part was not correct. 
The real position with regard to counter¬ 
claims is that, so far, this Court has not 
thought fit to exercise the powers con¬ 
ferred upon it and other High Courts of 
India, under S. 128 of making proper 
rules for the setting up of counter-claims 
in suits, though there are one or two 
items in the table of costs which 
may be allowed on taxation under the 
rules of this Court, which seems po indi¬ 
cate that, at some time orx)ther, the 
making of such rules was contemplated. 
However the position undoubtedly is: 
that, in the ordinary way, a defendant is 
not able to set up a counter-claim in 
answer to the claim of the plaintiff. The 
one or two items in the table of costs, to 
which I have referred, provide that ah' 
additional court-fee shall bo paid in res¬ 
pect of written statements which do in 
fact contain counter-claims. Mr. Ghose, 
on behalf of the plaintiff, drew my atten¬ 
tion to the fact that in this paticular case 
the additional fee specified in the table 
had not been paid by the defendant. Mr. 
Ghose argued further that that difficulty 
could not bo overcome by the payment 
on the part of the defendant of the ne¬ 
cessary additional fee at a late stage of 
the proceedings. Mr. Ghose however has 
overlooked S. 149, Civil P. 0. which pro¬ 
vides: 

“Where the whole of or any partof any fee 
prescribed for any document by the law for the 
time being in force rehating to court-foes have 
not been paid, the Court may, in its discretion, 
at any stage, nliow the person, by whom suoh 
fee is payable, to pay the whole or part, as the 
case may be, of such court-fee; and, upon such 
payment, the document, in respect of which such 
fee is payable, shall have the same force and 
effect as if such fee had been paid in the first 
instanoe.” 

Under the powers conferred by that 
section, I thought it right to allow the 
defendant to put herself in order as re¬ 
gards the payment of the fee by paying 
the additional court-fee during the pro¬ 
gress of the suit and, so far as that matter 
is concerned, Mr. Gbose's objection cs 
without substance. The position of the 
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defendant is this. She says that, if the 
plaintiff had validly divorced her, then 
she ought to be entitled to rely npon the. 
conditions in the kabinnama and obtain 
from the Court an order that such sum 
by way of maintenance, as the Court 
should think fit, should be paid to her 
, during the rest of her life. Having re¬ 
gard to the fact that the plaintiff is ask¬ 
ing for relief of a kind which falls within 
the equity jurisdiction of this Court, in 
my opinion, despite the apparent techni¬ 
cal difficulties arising on the question 
whether a counter-claim is strictly ad¬ 
missible or not, in a case of this descrip¬ 
tion, if the ‘terras of the contract bet¬ 
ween the parties so warranted, it would 
only be just and equitable that the de¬ 
fendant should receive, at the hands of 
the CQurt, proper compensation for the 
plight into which the action of the plain¬ 
tiff had put her. I liavo however to ask 
myself in tho first place whether the de¬ 
fendant w'as validly divorced and if so 
whether, under tho terras of the marri¬ 
age contract between the I'artios, tho de¬ 
fendant is entitled to receive anything 
more than that wliich a divorced Maho- 
medan wife is entitled to receive under 
the general provisions of the Mahoniedan 
law. (His Lordship then briefly stating 
the circumstances under which the 
plaintiff married the defendant proceeded 
as follows): It is necessary, I think, that 
I should first of all briefly recapitulate 
the facts of this particular case. I have 
already said that tho first point, which 
I have to determine, is whether or not 
the plaintiff validly divorced his wife. 
Mr. Mazumdar, on behalf of the defen¬ 
dant, argued with bis usual ability that 
there was no valid divorce for two rea¬ 
sons. 

In the first place, says Mr. Mazum- 
dar, it is not competent under the Maho- 
medan law for a talak to be given with¬ 
out just cause assigned. It has never 
been snggestedon behalf of the plaintiff— 
indeed it was not part of his case—that 
he had really any proper or reasonable 
grounds for getting rid of his wife and 
the matter must be discussed upon the 
footing that there was in fact no justifi¬ 
cation for divorce and that what the 
plaintiff did was done entirely caprici¬ 
ously and arbitrarily. The question 
therefore is whether, in the oircum- 
ftanoes, the talak given in this case ii 
valid. Upon that point, there are a num¬ 


ber of authorities and I .j^ye oajrefully 
considered this point as dealt with in the 
very early authorities to see whether I 
am in agreement with the tnosii ^rqeeut 
decisions of the Courts.. I re)gret; that I 
have to come to the oonolusiou,. .thi.t, as| 
the law stands at present, any llahotne- 
dan may divorce his wife. at hiS' miere 
whim and caprice. I find that thc^ are 
passages in one ancient'autWiiy, quoted 
by Mr. Ameer AliMn his treatise pnMaho. 
medan Law, Vol. 2, 5th £dn., p. 472, 
which run as follows; 

The Prophet pronouQced talak to i>e a most 
detestable thing before the Almighty (led of all 
permitted things. If talak is given withont any 
reason it is stupidity and ingratitude to Qod. 

On the next page Mr. Ameer Ali pots 
the matter thus; -ji. 

The author of the Multeka {Ibrahim Halebi) Is 
more conoise. He says "the law gives to the man 
primarily the power of dissolving the niattiage, 
if the wife, by her indocility or her Sad ohat- 
acter, renders the married life unhappy; but in 
tho absence of serious reasons, no MosalUian can 
justify a divorce either in the eyes of the religion 
or the law. If he abandon his wife or put her 
away from simple caprioo, he draws upon him¬ 
self the divine anger, for ‘the curse, of Ood,’ 
said tho Prophet, 'rests on him who repudiates 
his wile capriciously’.’’ 

Mr. Macnaughten in his well-known 
book says that there is no occasion for 
any particular cause for divorce, and 
mere whim is sufficient. Then he goes 
on to point out that 

"where conscientious and honourable feelings are 
insufficient to restrain a man from putting away 
hia wife without cause the temporal impedi¬ 
ments are by no means trifling. Dower is de- 
mandabio upon divorce and with a view to the 
prevention of such a contingency, it is usual to 
stipulate for a larger sum than can ever be in 
the power of the husband to pay." 

No doubt, in normal cases of Mahome- 
dan marriages, those who are acting on 
behalf of the bride are careful to see that 
she is properly protected against capri- 
oiousness on the part of thCj^usband in 
giving talak by adequate provision for 
the i>aymeut of a large sum by way of 
dower, that is to say, care is taken to 
ensure that what Mr. Macnaghten calls 
“the temporal impediments” shall be a 
real obstacle in tho way of a husband 
acting arbitrarily or un^fairly. In the 
present instance however so far as the 
provision for dower is concerned, it can¬ 
not be said that it is “by no means trifl¬ 
ing;” on the contrary, the amount stipu¬ 
lated for, namely, Bs. 201 was extremely 
trivial. Upon this question of whether 
talak can be given without any just 
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.cause or without assigning any reason 
tlie matter can bo summed up in the 
' words,used by Batchelor, J., in the case 
of Sarabai v. Babiabai (l), with refe¬ 
rence to an analogous question, where he 
said “it is good in law, though bad in 
tlioology.” I need only make reference 
to one or two decisions of the Courts on 
this point. In Asha Bibi v. Kadir Ibra¬ 
him Bowther (2), at p. 25 the Court con¬ 
sisting of Munro and Abdur Rahim, JJ., 
said: 

"The light to domestic authority is conceded 
to the husband rather than to the wife in con¬ 
sideration as hinted above of the pecuniary bur¬ 
den imposed upon the husband and also because 
of the presumed superiority of the male sex in 
judgment and discretion. For tUo same reasons 
the husband is recognised as having an absolute 
right to put an end to the marriage by his pri¬ 
vate act. No doubt an arbitrary or nii:.iasouablo 
exerci.se of the right to dissolve the mairiago is 
strongly condemned in the Koran and in the 
reported sayings of the Prophet (Haditli) and is 
treated as a spiritual oilcnce. But the impro¬ 
priety of the husband’s conduct would in no 
way aSoct the legal validity of a divorce duly 
efieoted by the husband." 

Then there is a decision of tlie Judi¬ 
cial Committee of the Privy Council in 
the case of Ma Mi v. Kallander Ammal 
(3), where Sir John Wallace, in his judg¬ 
ment says: 

“ According to that law’ (that is the Mahonic- 
dan law), 'a hnsband can effect a divorce when¬ 
ever ho desires." 

It is therefore abundantly clear on all 
the authorities that as tersely stated in 
Sir Dinshaw Mulla’s well-known book: 
“any Mahomedan of sane mind who has attain¬ 
ed puberty c.'vn divorce big wife without assign¬ 
ing any cause." 

The reference given by Sir Dinshaw 
Mulla in support of this proposition are 
Macnaghten, p. 59, Hedaya p. 75 and 
Baillie, pp. 208 and. 209. 

The second point taken by Mr. Ma- 
zumdar, on behalf of the defendant, was 
that, in the present case the talak was 
not brougHt to the notice of the defen¬ 
dant. As regards the facts, what hap- 
penod was: that on 20th September 
1929, the plaintiff in the presence of cer¬ 
tain relatives had a dooument' written 
out which was signed by some of those 
present as witnesses. - It appears that 
the plaintiff pronounced the word 
"talak’’ three times in the presence of 
some five persons, some of whom gave 
evidence b e fore me. I need n ot go fur- 
C190S] 30 liom"397=a Bom L.B 35. 

[1909] 33 Mad 22=3 I 0 780. 

A I B 1927 P 0 16=100 I C 1=64 I A 
61=6 Bang 18 (P 0). 


ther into detail, as 1 am satisfied that lie 
did execute the document he had writ¬ 
ten out and that it was signed as it pur¬ 
ported to be signed. An English trans¬ 
lation of the document reads as follows: 

" Ahmad Kasim Molla, son of Kasim Ahmad 
Molla, deceased, resident of Baryao, at present 
residing at No. 17 /akaria Street, Calcutta. 
'I'his day, the 20th September year 1929 (Eng.h 
I divorce without any anger, Kbatun Bibi, 
daughter of Ismail Saheb, deceased, who has 
been my wife ui) till now. Divorce, divorce, 
divorce.” 

Then follows the signature of Ahmad 
Kasim Molla and that of five witnesses. 
It aiipcars that after the document was 
executed, it was sent by registered post 
in an oiivelopo addressed as'follows: 

" Khatuii Bibi, daughter of Ismail Saheb, 
63A, Soviiram Basak Lane, 

Off Sagar Datla Liiuo, L’all-ulta.’' 

Then in tho riglit hand hotlom corner 
was put those words: 

" From A. C. Molla. 

17, /akaria Street, Cah-uttii.” 

Evidence was given on behalf of tho 
plaintiff that the letter came back eri- 
doi’Bod l)y the postal milhorities with 
tho word “refused,” and ’[ was asked to 
infer that tho letter had duly reached 
the defendant or some one acting for her 
(cither her griindmotlior or !u?r uncle) 
and that tho recipient, su.spccting tho 
nature of the contents, had declined to 
accept the letter and had lianded it back 
to the postman. On tho other liand on 
behalf of tho defendant it was suggcste<l 
that tho defendant might never have 
been found by tho postman at all and 
that the letter never came into her 
‘hands. I think 1 am bound to draw the 
reasonable inference, from the fact that 
the envelope is endorsed in the way I 
have described that the letter did reach 
tho defendant or some one acting on her 
behalf, who had knowledge of the cir¬ 
cumstances. The defendant herself gave 
evidence that just prior to 20th Septem¬ 
ber, the plaintiff had indicated to her 
that he proposed to 'have nothing more 
to do with her. Therefore I think it 
nut unnatural to surmise that when she 
saw an envelope "franked” as it were 
with the name of the plaintiff that she 
may have suspected that it contained 
some communication to her disadvan¬ 
tage, if not actually a communication 
divorcing her. However there is no evi¬ 
dence that in fact the defendant at^ that 
time was aware of the nature of tbc 
document contained in the envelope sent 
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to her by the plaintiff or by bis cousin 
Golam Hossain Molla on his behalf. If 
it could be shown that the defendant 
was aware of the nature of the document 
which was being sent to her, the matter 
would fall within the ambit of the deci¬ 
sion in the case to wliich I have already 
referred in another connexion: Harnbai 
V. Rnbiahai (1). 

In that case a Mahomodan belonging 
to the Hanafi Sunni soot, took with him 
two witnesses and weut to the kazi and 
there pronounced the divorce of his w’ifo 
the plaintiff in the suit, in her absence. 
Ho had a talaknaina written out by the 
kazi, whicli .was signed by him and at¬ 
tested by the witnesses. lie then took 
steps to coniniuniuato the fact of the 
divorce <»id to make payment of iddat 
money to the jdaintiff, but she evaded 
hotl). ^n answer to the contention that 
the divorce was not final, as it was 
novor ooininunicatod to the plaintiff, it 
was hold that a haintadak, sucli as the 
line in that case, which w'as reduced to 
manifest and customary writing, took 
effect immediately on tlie more writing. 
Tlie divorce heing absolute, it was effec¬ 
tive as soon as the words wore written, 
even witliout the wife receiving the 
writing. There is also the decision of 
this Court in B'ul Cliuvil v. Xusab Ali 
Chowilhry (4), whore it was held that 
under the Mahomedan law, absence of 
the wife does not make the pronounce¬ 
ment of talak void and ineflicacious. The 
judgment of the Court was given by 
Stephen, J. He said: 

“ Tho first quostion, v/iiinli we biivo to dcuidu 
is whethur tiio iibsuiico of the wife iiiuke.s the 
prouou ticetnon t of tlio tain k void and inoflicacious. 
In our opinion it doett not. The point is dealt 
with in the book of Mr. Ameer Ali in S. 3, 
Ch. 12. whore ho aays: ‘It i« not necessary for 
the husband himself to pronounce talak in the 
presence of the wife, but it is necessary that it 
should come to her knowledge.’ Tho matter i.s 
also dealt with in Wilson’s Digest at p. 164, but 
not so decisively. It also Rooms to ^ the opi¬ 
nion expressed in Nnwab Abdur Bahmau’s Ins¬ 
titutes of Mussalroan Law. The matter has 
twice, as far as wo are aware, been dealt with 
by the Courts; in the first place, in tho case of 
Furxund HoMain v. (6) and, secondly 

in tho case of Swabai v. Jiabiibai (l). In tho 
second of theso cases a distinct opinion 
is expressed that it is not necessary for the 
wife to be present, when tho talak iaprononncod 
although this is an obiter inasmuch as that case 
dealt with a written iustrument of divorce. In , 
the previous Calcutta case, the matter is also 
dealt .with and the point itself is not directly 
44) LiUUdj tlu ual ld4~l 1 O 740, 
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noticed, but talak was there proppuueed in the 
absence of the wife, and it is idgnificant th^t 
the case is not decided on that poipi, * which it 
would have been, if it had been talal«to the 
effect of the divorce. We therefore hold that it- 
is not necessary for tho wife to be presept when 
the talak is pronounced. It is necessary oer- 
tainly for the purpose of dower that .therfoct of 
the pronouncement of talak should cofiui tfO her 
notice.” 

With these observations I entirely 
agree. Finally, there ia a ease on this- 
point dooiaed ■ by the Bombay High' 
Court : In re Bajasaheb Sasulsaheb (6). 
In that case, the fonts were that a Ma- 
homedon executed a talaknama^in the 
presence of witnesses and caused it to be- 
duly registered under the Indian Begis- 
tration Act, 1908. Neither the kazi nor 
the wife was at present at the time the 
deed was executed. The making of the 
deed was not immediately communicated 
to tliG wife, but it came to her knowledge 
within a reasonable time. It was- held 
that tho talaknama was valid. Now, in 
tins present case, whether or not the de¬ 
fendant by declining to take in the regis¬ 
tered letter, as is suggested on behalf of 
the idaintitf, sought to evade notice that 
a talaknama had been executed by the 
plaintiff, really makes no difference, be- 
cause it is part of the case of the defen¬ 
dant herself that she took proceedings - 
before the Presidency Magistrate, OaU- 
cutta, as a result of which she obtained 
an order for maintenance on Slst March 
1930. it seems to be clear that, in the 
course of those proceedings, the present 
plaintiff raised, by way of defence, tho 
fact that he bad already givcu a talak- 
nama ; so that, at any rate, by .Slat 
Marcli 1930, the defendant was fully 
aware of the fact that her husband had 
executed a talaknama on 20th September 
1929. Tho facts of the case to which I 
have just referred, hi re Bajasaheb • 
Basulsalieb (6), were in som,e respects 
analogous to tho facts of the present case 
because there also the wife, Kliatijabai, 
had obtained an .order from ‘tha Magis- 
trajis directing her husband to pay her a 
sum of Rs. 10 per month as maintenance 
for herself and her child under the provi¬ 
sion of B. 488, Criminal P. 0. Three 
weekh after tho making of Uie order, the 
husband executed a talaknama divorcing 
Ehatijahai. 

As I have already said, the deed was 
duly executed in the presence of witnesses 

(6) A I B 1920 Bom 101 » 54 r-OSTS’='T4 
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and registered under the Registration 
Act, but at the time of the execution 
neither the kazi nor the wife was pre¬ 
sent and it was not brought to the know- 
lege of the wife immediately. A few 
months after the wife had obtained the 
maintenance order the husband applied 
to the Magistrate for cancellation of the 
order for maintenance on the ground that 
he had already divorced his wife and 
that he was no longer bound to maintain 
her. It was held that not only was the 
talaknama valid, but that it put an end 
to any right on the part of the wife to 
receive'^aintenance in respect of herself 
although, on the facts of that particular 
case, the order of the Magistrate was not 
disturbed, because the Court was of opi- 
nion that the amount ordered to be paid 
was no more than sufficient for the 
maintenance of the child of the mar¬ 
riage.. It seems to be clear therefore 
that not only can a Mabomedan divorce 
his wife without assigning any reasons, 
but also that a talak is valid, where it 
is made by a ‘ written instrument, not¬ 
withstanding that it is not brought to 
the knowledge of the wife ; and the only 
Iquestion which can arise is with regard 
to the wife’s maintenance during such 
period as may elapse until the fact of the 
[execution of the talaknama actually 
Icomes to the knowledge of the wife. The 
matter is dealt with in the case of Asha 
\Bibi V. Kadi Ibrahim Bowther (2) where 
it is held that it is not necessary tbat 
the talak or words of repudiation should 
be addressed directly to the wife to con¬ 
stitute a valid divorce, but 
" the words should refer to the wife though if 
they be not communicated to her at the time a 
question may possibly aAse as to whether she is 
not entitled until she comes to know of the 
divorce to bind her husband by certain acts such 
as pledging his credit for obtaining the moans 
of subsistence.” 

With regard to maintenance proceed¬ 
ings, such as there were in the present 
case, the husband can, 'ftt any time 
dthring llaoh proceedings, defeat any at- 
tempt on the part of the wife to obtain 
an order for maintenance by the giving 
of a talak and further, if any such main¬ 
tenance order has in fact been made, it 
ceases to be ^effective as soon as a' talak 
is validly given. In that connexion, I' 
would refer only to one authority^ Ska 
Abu Ilyas v. Ulfat Bibi (7), in which it * 
was held tbat 
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where in answer to an applicatioujor enforce¬ 
ment of an order under S. 488, Criminal P. 0., 
for the maintenance of a wife, the party against 
whom such order is pending pleads that he has 
lawfully divorced his wife and tltorefore the 
order can no longer be enforced, it is the duty of 
the Court hearing tlie application to entertain 
and consider such plea, and, if it find the plea 
established, to dediuo to enforce the order for 
any period subsequent to tlie date when the 
marriage ceased to subsist between the parties. 
In such oases, where the parties are Mahomodans, 
the marriage will be deemed to subsist until the 
expiration of the iddat.” 

In view of that authority, T am not at 
all sure that it was not the duty of the 
learned Presidency ifagistrate to have 
considered the question whether a talak 
had been given as soon as it' was brought 
to his attention before the order of 21 st 
March 1930, already referred to was 
made. 1 am bound to say that,' in my 
opinion, it does seem liarsh that,* at any 
time, a Mahomedan husband can, of his 
own power, put an end to any proceed¬ 
ings his wife may take under S. 488, 
Criminal P. C., and it may be that some 
day this matter will have to bo seriously 
considorod by the members of the Maho¬ 
medan community and the legislature 
with a view to determining whether such 
arbitrary power in the hands of the hus¬ 
band is not now an anachronism incon¬ 
sistent with present day ideas and in¬ 
compatible with modern conditions. I 
have however only to concern myself 
with the existing law and for the reasons 
which I have given, I hold that in the 
present instance there was a valid 
divorce by means of the talaknama exe¬ 
cuted by the plaintiff on 20tb September 
1929. As it has not been established by 
the plaintiff that the existence of the 
talaknama came to the knowledge of the 
defendant prior to the proceedings before 
the Presidency Magistrate, it cannot be 
disputed tbat she is entitled to mainten¬ 
ance up to that time. In regard to that 
however no question arises, because I 
understand tbat maintenance was in fact 
paid for that period. 

I now come to what is the more seri¬ 
ous and indeed more difficult aspect of 
this particular case, namely, whether, in 
the peculiar circumstances of the marri¬ 
age between these parties, the wife is 
entitled to receive anything more than 
she would ordinarily he entitled to upon 
divorce. The law is that normally upon 
a husband giving talak the wife becomes 
entitled to payment of such dower as has 
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been provided for in the marriage con- 
. tract. If the “prompt” dovrer has al¬ 
ready been paid,, she is entitled forth¬ 
with to receive the “deferred” dower. 
If, on the other hand, no part of the 
dower has already been paid she becomes 
entitled to payment of the whole of the 
dower stipulated for in the kabinnama. 
*t!he wife is also entitled to maintenance 
during the period of iddat. There again 
in this case no question arises as to 
maintenance during iddat, because, as 
T have already said, maintenance has al¬ 
ready been paid up till ‘21st July 1930. 
As regards the dower, the amount pro¬ 
vided in the kabinnama was a sum of 
ils. 201. That, as I have already said, 
was such a trilling sum, that it provided 
no impadjmont, nor did it act as a 
ilotorrent in any way to the husband, 
who ha\nng got all lio w'anted from his 
wife afl'T a inunth’s cohabitation, cast 
)ier aside. 

I have no doubt however that the per¬ 
sons, who were acting on behalf of this, 
little girl, the defendant, did intend, as 
fax as they conld, to ensure that the 
plaintiff should treat lier kindly and pro¬ 
perly and sliould maintain not only her 
but the grandmother, under whose caro 
she had boon before the marriage, and, 
accordingly, for the purpose of putting a 
check upon the “bridegroom,” as he is 
described in the kabinnama, certain spe¬ 
cial conditions were inserted in that 
document, which constitutes the marri¬ 
age contract between the partie.s. In 
discussing this matter, it must he borne 
in mind that, under Mahomedan law, 
marriage is purely a civil contract and 
nothing more. Therefore tlie terms of 
Ithe kabinnama must be looked at and 
jeonstruod in the same way as the px'uvi- 
sions in any other kind of contract. 

I thought it right that I should have 
before me the naib kazi, that is to say, 
the assistant marriage registrar before 
whom the marriage contract was entered 
into. In answer to a question by me, 
he said that he was a moulvi as well as 
being an assistant marriage registrar, 
[n both those capacities, ho may be 
taken to bo an expert witness as regards 
the necessary ceremonial to be observed 
on the occasion of a Mahomedan marri- 
age. In the course of his evidence, he 
gave a very full and complete account of 
exmotly how this partioular marriage was 
effected and the manner in which the 
1983 0/5 & 6 • 


special conditions were inserted in the 
kabinnama. The defe&dAQt'k.'matesns^ 
unele, the man to whom 1- hatw-ojiready. 
referred, acted as what is. technically 
called the “vakil” of the intended bride;' 
that is to say, he was acting as . the 
bride*8 agent for the purpose ' of ’ the 
wedding ceremony, and the making ,bt, 
the contract. between the parties. . It' 
appears from the evidence of the naih 
kazi, Hafia Nut.Mahomed, that ho satis-. 
fied himself that, first of all, the noole, 
as the vakil of tbe.hrido, hod duly asoer- 
tainod that she was consenting to the^ 
conditions which were being put into the 
contract, and the naib kazi himself was 
satisfied that the bride’s party, that is to 
say, the defendant’s uncle as her vakil,, 
and the two other witnesses acting on. 
her behalf were fully aware of the exact 
terms which were being embodied by the 
naib kazi in the kabinnama. Hafiz Nor 
Mahomed said /luite definitely that, in 
fact the language in which the special' 
conditions were couched was written 
down by him in the document at the 
dictation of the parties. I cannot there- 
fore but come to the conclusion that the 
defendant’s agents were fully cognizant 
of the precise terms of the special cundi. 
tions. I will repeat that, in my opi¬ 
nion, there is no doubt whatever that 
.the girl’s relatives did intend to protect 
her as far as they were able against any 
illtreatment or uukindnessor even deser. 
tion on the part of the husband. 

The girl’s grandmother was fully aware 
of all the circumstances, and, as I have 
said earlier in this judgment, she knew, 
or ought to have known that the plaintiff 
had two wives already, and she must 
have realized that all the plaintiff 
wanted was an opportunity of having 
sexual relations with her granddaughter 
under the cloak of marriage. The fact’ 
that, under Moslem law, marriage is ro- 
ga)rded merely as a civil contract and 
not a religious sacrament may perhaps 
make some difference to the moral aspect' 
of the plaintiff's conduct, but one cannot 
be oblivious of the fact that the plaintiff 
was to all intents and purposes seducing 
the defendant under the pretext of en- 
toring into what would normally be a 
life-long union, and no words of reproba¬ 
tion are too strong in condemnation of 
the conduct of the plaintiff. It appears 
therefore that the girl’s relatives bad 
ample justification for supposing that the 
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plaintifT was the kind of man against 
whom it was desirable and indeed necea. 

' sary to protect the girl whom he was 
about lo marry. Unfortunately however 
tho real question is not what the girl’s 
relatives had in mind, but what the 
terms of the contract actually are. It 
was argued very forcibly by Mr. Mazum- 
dar that not only the intention in the 
minds of the girl's people but the langu. 
age of the document itself must be taken 
to mean that the plaintiff was under a 
legal obligation to support the defen¬ 
dant and her grandmother for the dura¬ 
tion of their natural lives. No doubt it 
is competent for the relations of a Maho- 
medan girl at the time of her marriage 
or for a Mahomedan woman herself to 
take measures for her protection in the 
event of illtreatment or even divorce on 
the part of the husband. That was 
made clear in an Allahabad case Muham¬ 
mad Muinuddin v. Jamal Fatima (8). 
The headnote of that case runs as fol¬ 
lows: 

“An ante-nuptial agreement entered into bet¬ 
ween the proepentive wife on the 'one side and 
the prospective bueband and hie father on the 
other (the parties being Mabomedans) with the 
object of eecuring the wife against illtreatment 
and of enhuriiig her a suitable amount of main¬ 
tenance in case such treatment was meted out 
to her, was not void as being against public 
policy." 

There the husband, a man named* 
Mehdi Hasan, had married twice before, 
and on each occasion seems to have ill- 
treated his wife. The father of the pros- 
pective bride, in consequence, thought it 
right that something should be done to 
protect his daughter and to secure for her 
a maintenance allowance in case she and 
Hasan did not continue to live together. 
To that end an agreement was entered 
into between the parties which provided 
that, in case of disunion or dissension, 
the prospective husband and his father 
should be bound to pay to bis divorced 
wife for the rest of her lif^an allowance 
of* Bs. 15 a month in addition to the 
dower due to the wife and certain pro¬ 
perties were hypothecated to ensure pay¬ 
ment of that allowance. The husband 
did eventually divorce his wife and 
thereupon the question arose as to whe¬ 
ther the husband was bound to pay tho 
allowance of Bs. 15 a month. 

Mr. Mazumdar has argued that the 
present case is covered by the facts and 
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the decision in that case and that the 
special conditions contained in the 
kabinnama entered into on 25th August 
1929, are wide enough to make it obliga¬ 
tory on the present plaintiff to pay to 
the defendant whom he has divorced a 
reasonable amount for the maintonanoo 
for herself and grandmother for the rest 
of their lives. I should mention that the 
defendant’s maternal uncle, when he 
was in the witness-box seemed to be of 
opinion that he also, for some reason or 
other ought to share in the allowance 
paid by tho plaintiff to the defendant. T 
cannot refrain from remarking that the 
maternal uncle did not impress me at all 
favourably. It seemed to me that he 
was much moro concerned with his own- 
comfort and convenience than for the 
well being and happiness of his unfortu¬ 
nate nieco. I have no doubt howefrer that 
at the time of the marriage, ho thought 
that he was doing his best in the in¬ 
terests of the defendant but it equally 
appears to bo tho fact that no one on be¬ 
half of the defendant ever had in mind 
or contemplated the possibility of the 
plaintiff divorcing the defendant and so 
bringing about a situation such as now 
exists. That such an obvious method of 
cutting adrift from all his obligations 
(other than the payment of dower) might 
be resorted to by the Imaband should 
not have occurred to the minds of the 
uncle and grandmother is jierbaps a little 
remarkable, but on the evidence, it must 
be taken that they never envisaged the 
position which would arise if the plain¬ 
tiff took it into his head capriciously and 
without warning to exerciso his right to 
divorce the girl whom he was then about 
io marry. I have to decide therefore 
whether the special conditions are wide 
enough to cover the ciroumatances which 
have now arisen. Mr. Ghosa, on behalf 
of the plaintiff, very frankly and piO'- 
perly admitted that the plaintiff is bound 
by those conditions whatever they may 
mean and therefore the only question 1 
have to determine in this connexion is 
what, is the true meaming and extent of 
those conditions. The special conditions 
are contained in Col. 14 of the kabin- 
nama. That document consists of the 
entries made by the assistant marriage 
registrar in the register of marriages 
which is maintained under Ss. 12, IS and 
22, Bengal Council Act .1 of 1876.' The 
special conditions read as follows: ‘ 
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"I, the bridegroom, promise (or declare) that I 
ahall not do the bride any hardship regarding 
maintenance and I shall not beat her or abuse 
her and I shall not do any acts which shall dis¬ 
grace her or break her heart (cause her grief). I 
shall not be competent to take the aforesaid 
bride to any other place by force, I, the bride¬ 
groom, shall never sep-irate the grandmother 
of the aiid bride who is the daughter of Syed 
Abdul Rahim, deceased, who has been responsi¬ 
ble for (in charge of) the support and food and 
clothing of the said bride and who being the 
guardian of the said bride has now given her in 
marriage to me. I, the bridegroom, shall be 
responaible and in charge of her m.aintenance; 
also if I, the bridegroorai act against the defen¬ 
dant abovementioned or if 1 commit any kind of 
mischief (wickedness) or show any carelessness 
(unconcern), then the aforesaid bride (patting up) 
wlicrever she pfeases shall be oompotent to rea¬ 
lize from me month by month according to my 
means her subsistence money and the rent of the 
bouse she; dwells in and I, the bridegroom, shall 
not be ronipeteut to raise any objection." 

Now the main difficulty in trying to 
arrive at a conclusion as to what preci¬ 
sely is tiio moaning and ofl'ect of these 
conditions is that, with small exceptions 
the stipulations amount to very little 
morn than a declaration of the acceptance 
on the part of the husband of such obli¬ 
gations as would naturally fall upon him 
in any event as the result of marriage. 
The condition about not ill-treating the 
wife, disgracing her or causing her grief 
and later the provision with regard to 
her being at liberty to live separate from 
her husband should he ill-treat her and 
thereupon receiving maintenance from 
him, really amount to no more than a 
declaration of the normal rights of a 
wife as against her husband. The only 
extraordinary provision in these condi¬ 
tions is that which seeks to ensure that 
not only the wife, but also her grand¬ 
mother should receive subsistence al¬ 
lowance and proper accommodation at 
the expense of the husband. 

This it is that makes it fairly plain 
that this unfortunate little girl's rela¬ 
tives, who were in charge of her, were as 
much concerned with their own comfort 
as that of the girl. 1 cannot help think¬ 
ing that these conditions were largely 
designed to ensure that the grandmother 
should obtain for herself what can only 
be described as a "consideration” (in 
the legal sense) for the ‘ "sale” by her of 
her granddaughter to this middle-aged 
and apparently lustful bridegroom. 1 
regret that I feel bound to come to the 
conclusion, on the language employed in 
this contract, that the teems of the 
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conditions had expressly stateitf’-sb^^ the 
bridegroom should according to l^ jp^aiiA 
pay to his wife subsistence niboey aiad , 
the rent of. a house to dwell in for .hett 
life,or had confined any expression indiV 
eating the period for which this main- 
tenance was to be paid, the' case would 
have been different. 

In my Opinion, it would have been 
quite competent for'those acting on behalf 
of the wife to have stipulated that, it 
there were a divorce, the husbahd shonld 
be under an obligation to .continue to 
pay to the wife an adequate subsistence 
allowance, or if no sntn had been men¬ 
tioned, then a reasonable snm would 
have been payable during the lifetime ol 
the wife or for any other speoided period!. 
But in this case; no period is sp^iBeff. 
Nothing whatever is said about divoree. 
On the contrary, the parties are referred 
to as the ‘‘bride” and "bridegroom" in. 
other words ‘‘husband” and "wife" and 
accordingly, I feel bound to hold that 
upon a strict oonstruotion of the condi¬ 
tions as they stand they can only be 
made to apply during the existence of 
the marriage. I come to that oonelusioh 
with the greatest possible relootance and 
with a sense that this is one of those 
hard cases which are said to make bad 
Jaw. I can however only administer the 
law as I find it and I must interpret this 
contract as I sbonld have had to inter¬ 
pret any other contract between the par¬ 
ties irrespective of the effect which it 
may have upon either of them. This 
Court is not a Court of morals and I can¬ 
not concern myself with the religious or 
ethical aspect of the matter. I have to 
regard the matter from a strictly legal 
point of view. 

Looking at these 'conditions and con¬ 
sidering them solely as the terms of a civil 
contract entered into between the par. 
ties, 1 feel bound to hold that they are 
not sufficiently definite to put upon the 
plaintiff any obligation to paymainten. 
anoe to the defendant now that the 
marriage between the parties has been 
dissolved. I can only express the hope that 
irrespoctivo of the legal aspect of the 
matter, the plaintiff will be. brought to 
some sense of his moral responsibility and 
that be will realize that whatever the law 
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may say ha ought, in the circumstances, 
to provide for this little girl at any rate 
' until such time as she may marry again. 
It follows from what I have said that 

hero must be judgment for the plaintiff. 
The plaintiff will have the declaration 
which be seeks, but having regard to all 
the circumstances without costs. 

R.M./b.K. Suit decreed, 
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Costello, J. 

Jagadish Narain Tewary —Accused— 
Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Bevn. Fetn. No. 10 of 1932, 
Decided on 2ad March 1932. 

(a) Calcutta Police Act (1866), S. 62*A (1) 
— Police Of filler iMuing order under 
S. 62-A (1) need not be armed with previous 
sanction of Commissioner of Police. 

A police officer issuing order under S. 62-A (1) 
need not be armed with a previona sanction of 
the Gommifflioner of Police. What tiie words 
“subject to the orders of the Commissioner of 
Police" used in the section moan is that if the 
' Commissioner of Police so chooses he may by 
his direction supersede or alter the order issrred 
by the police officer. IP 87 0 2] 

(b) Penal Coda (1880), S. 109-lllegal 
omission has roforonco to intention of "oid- 
ing the doing of a thing." 

The words "illegal omission" in connexion 
with the definition of abetment have reference 
to an intention of “aiding the doing of a thing." 

[P 38 0 1] 

>(t (c) Penal Code (1860), ^ S. 109—Ac- 
eusod president of public meeting'—“Volun¬ 
teer” at meeting sounding bugle in spite of 
order not to do so given by police officer— 
Accused taking no steps to prevent him 
from sounding bugle though police order 
'given within his hearing—He refusing to 
disclose name and address of bugler hence 
was charged with abetting—Accused elected 
president just before meeting having no 
previous knowledge that bugle was to be 
blown—Charge of ebettiag held not estab¬ 
lished. 

The accused was the presidaqt of a public 
meeting held at Haliday Park. Amongst the 
audience there were certain “volunteers" one of 
wUbm from time to time sounded a bugle. A 
police officer requested the bugler not to sound 
the bugle, but be did not listen. The accused 
took no steps to stop the sounding of the bugle, 
though the direction was (Avon by the police 
officer within his hearing. The accused refused 
to give the name and the address of the bugler 
and was therefore charged with abetting a mau 
to commit an ofienoa under 8. 62-A (1) (e). The 
aoousod however was elected president just 
before the proceedings of the meeting began; 
and'had no knowledge that in the course of the 
meeting a bugle was going to be blown in that 
way: 
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Held: that in such cases to prove abetment 
something more should be established than the 
mere fact that the chiarman of the meeting 
took no'steps to prevent an objectionable or un¬ 
lawful action on the part of some person at the 
meeting. As no guilty knowledge or conspiracy 
was proved again.st the accused the charge of 
abetting was not substantiated; A I It 1932 
Cal 549, Bel on. [P 38 C 1, 2] 

(d) Criminal Trial—In dealing with 
trials of criminal cases extraneous conside¬ 
rations are to be excluded. 

In dealing with the trial of criminal cases the 
evidence given boforn the Magistrate must aione 
bo considered and any further facts which might 
have been within the knowledge of the police 
and all other extraneous cousiderntions must 
be excluded. (P 39 0 1] 

Santosh Kumar Bam ctrid Parimal 
Mofllcerji —for Potitioner. 

B. M. Sen —for the Crown. 

Judgment.— In this case. Jagadish 
Narain Tewary was convicted one of 
the Honorary, Presidency Magistrates, 
Calcutta, on 2nd Decombor 1931, under 
S. 109, I. P. 0., read with S. (32.A, snb- 
S. (l), Cl. (e), Calcutta Police Act, 1860, 
and aontonced to pay a lino of Rs. 75 or 
in default, to undergo seven days’ simple 
imprisonment. S. 109, 1. P. C., provides 
for punishment of abetment where an 
offence is committed in consequence of 
the act of abetment and no express pro¬ 
vision is made by the Code for the 
punishment of such abetment. S. 62-A 
(1), Calcutta Police Act, 1866, reads as 
follows; 

“The Commissioner of Police and, subject to 
the orders of the Commissioner of Police, every 
polico officer of a rauk not i nforior to that of 
Sub-Inspector, may, with a view to securing the 
public safety or conveuience, but not so as to 
contravene any rule made under the last fore¬ 
going section or the provisions of any license 
granted under any such rule, give all such 
directions, either orally or in writing, as he may 
consider necessary to . . ., 

Then follows a catalogue of matters 
and then S. 62-A (l) (e) runs thus; 
“Regulate and control music, the boating of 
drums, tomtoms -and other instruments and the 
blowing or sounding of horns or other noisy 
instruments, in any street or any public place 
other than public buildings and the procinots 
thereof." 

Jagadish Narain Tewary was in fact 
charged with abetting a man whose 
name is unknown to commit an offence 
under S. 62-A (l) (e) by the blowing of a 
bugle at a public meeting which was 
held at Haliday Park. It may be assum¬ 
ed for the purposes of the case that 
Haliday Park is a public place within 
the meaning of the section. It ap^tei^rs 
that on the 12th October . last year 
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there was a meeting at Haliday Park 
‘ held at abont half-past five in the even¬ 
ing and amongst the audience there were 
a number of persons described as "volun¬ 
teers” one of whom from time to time 
sounded a bugle. Jagadish Narain Te- 
warv was the President (or Chairman) 
of the meeting. It appears from the 
evidence that he was elected to that 
office just before the mooting began. 
There is no evidence to show that he 
had any knowledge beforehand tliat a 
bugle would bo blown by anyone in the 
course of the meeting. A Police Inspector 
S. N. Mukherji requested the man sound¬ 
ing the bugle not to do so and in making 
that request ho was apparently acting 
under the powers conferred on police 
officers under S. 62-A (l). It was proved 
in the course of the hearing before the 
learned Presidency Magistrate that both 
Inspector S. N. Mukherji and another 
Sub-Inspector made attempts to ascer¬ 
tain the name of the man who was blow¬ 
ing the bugle, but lie refused to give his 
name or disclose his addres . No doubt 
tlie police officers therefore iniglit have 
taken the man into custody under the 
I»o\vors conferred on police oflieers under 
S. 07, Criminal P. C., but that they did 
not do so, apparoutly for the reason that 
tho name and the identity of the Presi¬ 
dent were known to them and they 
thought it better to proceed against him 
in tlie matter. Jagadish Narain Tewary 
was accordingly charged, as I have said, 
with ahetmont of tho offence committed 
by tho blower of the bugle. 

Tho point urged before the learned 
Presidency Magistiate on his behalf was 
that merely because be was President of 
tho meeting be could not rightly bo held 
liable for acts done by a person forming 
part of the audience. The learned Presi¬ 
dency Magistrate in the course of the 
judgment which he gave says; 

‘*In the present case, I am inclined to hold 
the view that since the bugle was sounded at 
intervals, and Inspector 8. N. Mukherjee while 
acting nndor S. 62-A, sub-S. (1) of the Act, 
directed tho volunteer, within the accused's 
hearing, not to sound the bugle, it was tiio clear 
duty of the President to stop further sounding 
of the bugle. As the President, he had the 
control over the. proceedings, and the intermit¬ 
tent sounding of the bugle formed a part of the 
proceedings. By failing to discharge this duty, 
the President has clearly been guilty of an 
illegal* omission as contemplated in S. 109, 
0 .” 

Upon that view of the master the 
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learned. Presidency , caijoie ^ 

the conclusion th^t the 

which Jagadish Narayan 

charged, had been properly 

ted. The rule was Usued oh 4 

of grounds and it has been eogiuitli^ 

argued before me by .Mr- Santosh. 

Base on behalf oi the petitioner thit, 
hrst of all, as the charge ohl^ had re-., 
fcrence to an offence under 62.A (l), 
the prosecution had hot tiheoeededih 
showing that the man soiitided the 
bugle had committed shy offen^ what¬ 
ever. It was contended that no evidence 
had been given to show that Jntpect<hr 
Mukherjee at the time when he oUtll^ 
asked the bugler to desist was properly 
armed with authority gi'^h by the 
Commissioner of Police—either under 
any general or particular order to deal 
with the matters mentioned in S. 63-A; 
So far as that point is concerned, I think, 
there is no subsliance in it and the view 
expressed by the learned Honorary Presi¬ 
dency Magistrate in the explai^tion 
which he has given is correct. He says;. 

“The position is that for the purpose of 
S. 62-A (1), it is not necessary to act under any 
orders or to prove that tho officer concerned was 
acting under any orders. The section says: 
The Commissioner of Police, and subject to Uia 
orders of the Commissioner of Police, every 
police officer of a rauk. etc., may with a view to 
securing public safety or convenience, etc. What 
this section contemplates is that the Commis¬ 
sioner of Folieo may himself, if personally 
present, give certain directions; if ho is not 
personally present, any of his subordinates not 
being one below the rank of a Sub-Inspector mayj 
give such directions. In tho latter case, the 
section makes the order of such officer subject to 
the orders of the Commissioner of Police and not 
with the previous sanction—of the Commis¬ 
sioner of Police. The effect is that any subor¬ 
dinate police officer down to a Sub-Inspector, 
may give tho direction contemplated in this 
section and for thia purpose he need not be 
previously authorised. If the Commissioner of 
Police 6.0 ehoosoB he may by his direction super¬ 
sede or alter tho directions so given. If it was 
the intention of the Legislature to contemplate 
previous authority by the Commissioner of 
Police the words used would have bden with the 
previous sanction of the Commissioner of Police,' 
or words to (be same efiect.’’ 

In my view, that is the correct mtet- 
pretation of the section. .1 have nd 
doubt whatever that it was well within 
the powers and duties of Inspector 
Mukherjee tu request that there should [ 
be a cessation of the blowing of the 
bugle. 

The real point for determination in 
this case is whether or not it can 
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rightly said that the prosecution fully 
dstablisbed that Jagadish NarainTewary 
was “abetting" the person who was 
sounding the bugle. The learned Presi¬ 
dency Magistrate based bis decision upon 
the fact that the accused, as the Presi¬ 
dent of the meeting, did not take any 
steps, to prevent the blowing of the 
bugle although ho must have hepd and 
undoubtedly did hear the order given by 
the Sub-Inspector with regard to it. 
Irhe learned Presidency Magistrate seems 
to think that that was an 'illegal omis- 
jaiou" but one must bear in mind that 
the words “illegal omission" in connex- 
onewith the definition of abetment have 
reference to an intention of “aiding the 
doing of a thing" and it is a little diffi¬ 
cult to understand bow it can reason¬ 
ably be said that failure to reque^ the 
blower of the bugle to desist could 
amount to an intentional aiding of the 
blowing of the bugle after it had been 
prohibited by the Inspector. Further, £ 
have very great doubt whether the more 
faol^hat the Chairman of the meeting 
failed to request the person sounding 
the bugle, to desist could amount to an 
'illegal" omission at all. I think, to 
establish that position, it is necessary to 
show that there was a legal duty on the 
Chairman of the meeting to take action 
n the oircarastances. S. 107, I. P. C., 
lays down three main ways in which 
persons can bo said to abet the doing of 
a thing. They are as follows: 

"A j^rson abets the doing of a thing who 
1) instigates any potson to do that thing, or 
S) engages with one or "more other person or 
persons in any conspiracy for the doing of that 
thing, if an act or illegal omission takes place 
in pnnrtiaDca of that conspiracy, and in order to 
the doing of that thing, or (0) Intentionally aids 
%y any act or illegal omission, the doing of that 
'thing.” 

It is necessary to see whether in the 
present instance it can properly be said 
that the accused as the President of the 
meeting either instigated the sounding 
of the bugle or conspired with the parson 
who blew it, to have it sounded. The 
learned Presidency Magistrate seems to 
have assumed that the accused as Chair¬ 
man of the meeting must have known 
4hat a bugle was going to be blown at 
regular intervals. It was suggested that 
the accused as Chairman of the meeting 
must have known that the bugle would 
be sounded at regular intervals during 
the proce^ings. But ini the eiroum- 
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stances of this case it seems to me morej 
than a little doubtful if that was so. 
At any rate it seems clear that the! 
prosecution did not succeed, in estab- 
lishing that that was, in fact the case. 
As I have said the evidence goes to show 
that Jagadish Narain Tewary was only 
nominated as President of the moating 
or invited to take the chair just as the 
meeting was about to begin. There was 
DO evidence, in my opinion, that he had 
arranged that the bugle should be blown! 
or that he, in fact, knew that a buglej 
would be blown at regular intervals. It 
may well bo that some persons other 
than the gontloinan who took the chair, 
arranged tlio details of the meeting, and 
that the Chairman himsolf know no 
more of the programme of the proceed¬ 
ings than the names of tho per^ns who 
would address the mooting. Havingj 
regard to tho oviclonce in this case, I am! 
of opinion that the learned Honorary 
Presidency Magistrate was not justified! 
iu drawing the inference wliicli he did.j 
Inspector Mukherji gave his evidence 
with scrupulous fairness and in no wise' 
attempted to overstate the case. His 
evidence and that of the other police 
officer do not seem to me quite sufilcient 
to establish that there was such guiltyj 
knowledge on the part of the ChairmanI 
so as to justify tho suggestion that he! 
had “conspired” in tho legal sense with 
the person who blow tlio bugle. 

1 associate myself with the observa¬ 
tions made by Panckridgo, J., on a simi¬ 
lar point in the case oi Emperor v. Jiepin^ 
Behari Ganguli (l). It is necessary that 
in a case of this description something 
more should be established than the 
mere fact that the Chairman of the| 
meeting took no steps to prevent an 
objectionable and unlaiyful action oii 
the part of some person or persons at; 
the meeting. It is quite true that the 
present case is somewhat stronger against 
the accused than is the case tried before 
Panckridge J., because here there was evi¬ 
dence that the person blowing tho bugle 
was a "volunteer" and, therefore pro- 
sumably, some kind of ofi^ial connected 
with the meeting and there was the 
further fact that the bugle was blown 
at regular intervals and apparently, bet¬ 
ween each of the speeches tor some defi- 
nite purpose. But neverth eless, in the 
1. A 1 B m2 Cal 
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circamstanoes in which Jagadish Narain 
Towary came to bo tha Chairman of the 
meeting he may not have known that 
the blowing of a bugle was .a part of the 
proceedings either because it did not 
appear on any agenda before him or 
because he had not been given directions 
.about it at the time when he took the 
chair, 1 think the case for the prosecu. 
tion, therefore falls short of the full 
proof of the offence with which Jagadish 
Narain Towary was charged. 

In dealing with the matter, the evi¬ 
dence as given before the learned Hono¬ 
rary Presidency Magistrate must alone 
be considered and any further facts 
which might have been within the know- 
ledge of the police and all other oxtra- 
noous considerations excluded. Dealing 
with tl^ matter solely upon the evidence 
f think that the .accused was entitled to 
the benefit of the doubt and, thoreforo 
the conviction must he sot aside. The 
itule i.s mado absolute and the fine if 
paid should bo refunded. 

S.N./r.K. link ma^e absolute. 


Judgment'dflbtory dspAHsift 
amouat together with 

tmg aside the sale hold fu Ct.jt' uwrt- 

gage decree and parctueed. by ^tr-siftrtgiigea 
deoree*h<^dare. Portion of 
was attached by a creditor .‘^ri^gee 

decree-holder in execution oitji rent 
Court ordered payndeht otthe 'at^oheF 
in full satisfaetion''Of. the decree'sgahi^ ime 
morti^goefu epite of bW protests. The'tfial 
Court set aside the ssilei. on appeal by the taot:^ 
gagee decree-holder the deposli wee held to he nob 
good; the order v»as rayaaed 'and- the <» 9 a wee 
remanded to consider whaV. affeet the fact that 
the decree of the attaching cmdftcc^WiMi satisfied 
out of the amount deposited had d’^-t^C Position 
and rights of the partiea.^ On temandtue trial 
Oonrt rejected the applicatida of the judgment- 
debtor; • 

Held : that in resieting the ’appBoatiou of the 
mortgagor judgment-debtor under 0. fit; ft 89 
the mortgagee dooree-holdar was n^t preoluded 
by 0. 21, B. 53 from ohallenging the validity of 
the deposit as what was attached was-not a 
decree and as B. 59 applied-(mly tp> attacbmefit 
of deereea, ■ 

Held fartHer : that the fact' that jtha moiHb- 
gagoe decree-holder enjoyed.the. benefit,of thb 
deposit to a certain ostent as the reht. dOoren 
against him wa.s dismissed as fuUy saiisfled did 
not prevent him from ohallenging. the- validity 
of the deposit as the application M a'pattfO! the 
deposit to the satisfaction of the decree obtained 
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UtlTTIitt AND BARTTiUY, J-T. 

Asia Khatun and others —^Judgment- 
debtors—Appellants. 

V. 

Nurjahan Khatun and -Decree- 

holders—llospondents. 

Appeal No. 420 of 1931, Decided on 
14th April 1932, against original order 
cf Sub-Judge, First Class, Backergunj, 
D/- 10th October 1931. 

«(a) Civil P.C. (1908), O. 21, Rr. S3 and 
89—Judgment-debtor depositing money in 
Court to set aside mortgage sale—Attaching 
creditors of decree-holder purchaser by order 
of Court withdrawing part of deposited 
amount — Decree-holder not consenting— 
Decree-holder can challenge validity of de¬ 
posit—Deposit is not decree and R. 53 does 
not apply—Sale should not be confirmed un¬ 
less mortgagee decree-holder refunded am¬ 
ount withdrawn — Election—Evidence Act, 
S. 115. V 

Where a man has an election between several 
, inconsistent oourses of action, he will be con¬ 
fined to that which he first adopts; tha elec¬ 
tion, if made with the knowledge of facts, is in 
itself binding. The election must be however 
a voluntary act, not forced upon him by oiroum- 
stanoes over which he had no control and not- 


against him was in spite of bis protests and 
thoreforo involuntary. ' 

Meld aho : that the sale should not be con¬ 
firmed until the mortgagee dccree-boidatbrought 
into Ciourt the amount withdrawn hy his er^i- 
tor in satisfaction of his decree, [P'41 0 1, S] 

(b) Civil P. C. (1908), 0. 34, R. 3-R«- 
demption—Right of, is axtingwisbad by sola 
taking place baforo Act 9 of 1929, 

The right of redemption is extinguished with 
reference to persons who are concluded by tha 
decree fot sale by tho sale actually taking place 
where the sale has taken place wfore Act 9 of 
1929 came into force : A I R 1932 P(U 92, 
2>ms. from: 31 Cal 863; A I B 1929 P 0 
ll; A t B 1918 P C 34 and A r B 1982 
Cat 136, met. [P 42 0 1] 

(c) Transfer df Proparty (Amondmoiit) 
Supplementary Act (21 of 1929), S. IS (e) 
—^Act bat no ratrospOctivo effect—Civil P. C. 
(1908), O. 34, R. 5 (ae amendod by Act 21 of 
1929). 

Bo retrospective operation can be given to tha 
Act as it aficots snbstantive rights and as 8. 15^e) 
expresdy states that nothing in the Act wiH 
affect rights already acq^uired. The'question of 
redemption on payment of the mortgage decretal 
amount before confirmation of sale is not merely 
a matter of procedure so as to ailo# the Court 
to give roirospeetjve operation to the aforesaid 
Act; '32 Cal 76? (PB), Dili. [P 48 C 2] 

Sarat Ch. Boy Choudhury and Mahen- 
dra Kumar Ohose —for Appellants, 
Dwarka Nath Chakrabarty and Sriah 


withstanding his protest. The receiving of an 
indirect benefit from a transection, if without 
the party's own proenroment, cannot have the 
eflbet of precluding him from denying the vali¬ 
dity of the trenseelion ; 911C 604, IBst. 


Chandra DtiUa —for Respondents. 

Mitter, J.-r^This is an appeal by .tho 
judgment-debtors from an order of tho 
Subordinate Judge of Backergunj dated 
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10th October 1931 by which be refused 
tb set aside the sale in execution' of a 
' mortgage decree. The questions of law 
which fall for determination in this ap¬ 
peal depend on facts which have not 
been seriously-disputed before us and 
which may be briefly stated. It appears 
that the respondents Nurjahan Khatun 
and others obtained a mortgage decree 
against the appellants Asia Khatun and 
others for a sum of Bs. 10,830-10-6 
sometimes in the year 1928 and in execu¬ 
tion of the said decree purchased the 
properties which formed the subject of 
the mortgage on 19th February 1930. 
On 19th March 1930 judgment-debtors 
2 to 7 made an application to have the 
sale in execution set aside under 0. 21, 
B. 89, Civil P. 0., and they deposited 
the decretal money with compensation. 
Oh 24th March following notices were 
issued on the mortgagees decree-holders 
and judgment-debtor 1 to show cause 
why the sale should not bo set aside. In 
the meantime on 25th March Narendra 
Nath Gupta and others who had obtained 
a rent decree against the mortgagees 
decree-holders, attached, the sum of 
Bs. 3,410-10-0 out of the money deposited 
under 0. 21, E. 89 by the mortgagors 
defendants 2 to 7, and on 26th May 1930 
the Subordinate Judge after hearing the 
objections of the mortgagees decree-hol- 
ders set aside the mortgage sale. On the 
next day the mortgagees decree-holders 
put in a petition before the Subordinate 
Judge asking the Court to stay the pay¬ 
ment of Bs. 3,410-10-0 to Narendra Naih 
Gupta as they were intending to prefer 
an appeal against the order of the Sub¬ 
ordinate Judge setting aside the sale to the 
High Court. They repeated this prayer 
for stay of payment in their application of 
27th June 1930. 

On 28th June 1930 the mortgagees 
decree-holders put in a further appli¬ 
cation in which they dfstinotly al¬ 
leged that they did not admit that the 
amount deposited by the judgment-deb- 
tors under O. 21, B. 89 belonged to them 
and they prdyed that in tlie circum¬ 
stances till it was decided by the High 
Court that the said money belonged to 
them, the attaching creditors could in no 
sense be entitled to the money on the 
footing that the said money belonged to 
thedi ahd they asked for time to bring 
an order for stay, from the High Court. 
The Subordinate Judge who was dealing 


with both the rent execution case and 
the application under 0. 21, B, 89 dir¬ 
ected that the sum of Bs. 3,410-10-0 be 
paid to the attaching creditors on their 
furnishing security and on 12tb July 
1930 the security was furnished and 
payment order was made in favour of 
the attaching creditors and the rent 
execution case against the mortgagees 
docreo-holders in the present case was 
.dismissed on full satisfaction. On 2l8t 
July 1930 the mortgagees decree-holders 
preferred an appeal to the High Court 
against the order of the Sub6rdinate 
Judge sotting aside the mortgage sale. 
The appeal was heard by 'the learned 
Sir George Bankin, C. J. and Pearson, J. 
Pearson, J., with wliom the Chief Justice 
concurred allowed the appeal anil made 
the following observations : j 

"In my judgmoiil thoreforo this vr.'is not ii 
good deposit under H. 8U which ciititlud the 
judgment-debtor to have the salo sot aside and 
prinna facie, the oidcr of the learned Judge can¬ 
not stand. 

It appears however that on f 5th March 1980, 
a few days after the deposit, an attachment in 
execution was made of the dcpo.sit moneys to 
tlm extent of Ks. 8,410-10-0 hy crcditor.s holding 
a deereo against the decreo-holdors in the pre¬ 
sent matter. A eertifleate for piyinnnt of liiat 
amount was granted to the attaching creditors 
on July 1980. In the cireuinstancea this 
matter must go hack to the lower Court for eou- 
aidoratiou of wbnt effect, if any, this fact may 
have upon the present position and rights of the 
jartios.” 

It appears tlierefore from the observa- 
tious last quoted that the High Court 
remanded the case for consideration of 
the question as to what effect the fact 
of the attachment of Bs. 3,410-10.0 and 
of the payment of the same to tlic at¬ 
taching creditors of the mortgagees 
decree-holders may have upon the rights 
of the parties. When the matter goes 
back on remand not only this question 
but also other objections to the sale in 
execution of the mortgage decree were 
raised before the Subordinate Judge. The 
Subordinate Judge rejected the applica¬ 
tion under 0. 21,»B. 89, and the other 
applications made on 17th August 1931 
hy which the judgment-debtors 2 to 7 
prayed that the mortgage decree may be 
held to be satisfied and that the sale and 
purchase by the mortgagees decree- 
holders might be set aside. It is against 
this order refusing to set aside the sale 
that the present appeal has been brought. 
The sale was attacked substantially to. 
four grounds before the'learned Subordi- 
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nate Jndge below and the same groands 
have been repeated before us by the 
learned advocate for the appellants. 

The first ground taken is that the at. 
taching creditors Narendra Nath Gupta 
and others were representatives of the 
mortgagees decree-holders and the with- 
jdrawal of money by them precludes the 
mortgagees decree-holders from contend, 
ing that the deposit was not a good 
deposit witliin the meaning of 0. 21, 
!R. 89, Civil P. C., and reliance is placed 
on O. 21, R, 53, Civil P. C., in support 
of this contention. It is obvious how¬ 
ever that O, 21, B. 53 has no application 
to the prciScnl case seeing that what 
was attached in the present case was not 
a decree and 0. 21, B. 53 applies only to 
attachment of decrees. This ground 
therefcije fails. 

It is contended in the second place 
that as the mortgagees decree-holders 
Jiad enjoyed the l)onofit of the deposit 
made by tho ju<lgment-dobtors 2 to 7 he 
is precluded from challenging tlm vali¬ 
dity of the deposit or from challenging 
the order made by tho Subordinate Judge 
in tho first instance sotting aside the 
sale. It is pointed out that hoforo filing 
the appeal on 21st July 1030 against the 
order of tho Suhordinato Judge sotting 
aside tho sale tlio decree-holder enjoyed 
the benefit of tliu dei)osit to a certain 
extent as tho rent decree against the 
mortgagee decroo-lielders was dismissed 
on full satisfaction. In support of this 
contention reliance has been ])laced on 
a decision of tliis Court in the case of 
Banku Chandra Bore v. Mnrivm Begum 
(1). An examination of that case shows 
that where a suit which was dismissed 
for non-prosecution vi'as restored on an 
application on behalf of the plaintiffs and 
the Court made certain orders in respect 
of the payment of defendant’s costs inci¬ 
dental to the application and the defen- 
dants got their costs taxed and obtained 
an allocatur it was hold that they having 
taken advantage of the order were pre- 
eluded from appealing against it. The 
learned Sir Ijancelot Sanderson, C. J., 
said that the defendants acted under the 
order and enjoyed the benefit of it and 
they could not adopt the order for one 
purpose and then claim to have it set 
aside for another purpose. Other cases 
were, also cited to show that where a 
person aocepte a benefit under the onder 
“MlfllW 10“^. - 


of a Court he is precluded 
ing the order. This rale 
cial phase of the rule oatr- 

not either in course of a ia 

dealing in pais occupy inconsfillii^^' 
tioDs; upon that rule election it fpnhded. 
In other words a man shall hot : ho'al¬ 
lowed in the language of the Scotch lAw 
to'appi'obate and reprobate.' Where ii\ 
man has an election between several in. 
consistent courses of action he .will be 
confined to. that which he .firsi^opts; 
the election, if made with the knowledge 
of facts, is in itself binding. The elec¬ 
tion must be however a voluntary a^ 
not forced upon him by ciroumstanCf^. 
over which he had no control and not-! 
withstanding his protest. Three peti. 
tions of the decree-holders dated 27th 
May, 27th June and 28th Jpiie I’OSfl 
respectively make it clear beyond 'doa|^ 
that the mortgagees decree-holders ree. 
pendents were bersistently resisting the 
application of the deposit money to the 
satisfaction of the rent decree obtained 
by Guptas against them. The true rule 
in oases of this kind is laid down b)r 
Dr. Bigelow in his classic work on the 
Law of Estoppel, Edn. 6 at p. 747. The 
learned author says this ; 

“ Nor will the receiviog an iadirect boneift- 
froni a trausaction, it seems, if without th«l 
party's own procurement, have the eSect to pre¬ 
clude him from denying the validity of the 
transaction.” 

The decree-holders were no free agenta 
in the matter of attachment of Rupees 
3,410-10-0 and in those circumstances I 
can see no reason on principle and I can 
see nothing in authority to guide me toj 
the conclusion that the respondents are 
precluded from challenging the validity 
of the deposit. At the same tinie I feel' 
that no order for confirmation of sale can 
be made until the mortgagees decree^l 
holders can bring into Court the sum ofj 
Rs. 3,410-10.0 and place .it to the orediti 
of the judgment-debtors, defendants 2 to; 
7. The next ground taken is that under; 
the provisions of 0. 34, R. 5, as it stood 
before its amendment by Act 21 of l929 
the judgment-debtors are entitled to re- 
deem bofore-tho confirmation of sale. It 
is argued that the right of the mort¬ 
gagors to redeem is not extinguished by 
the sale, that the security remains allve- 
till the date of confirmation of the sale- 
and reliance has been placed in support 
of this contention on a Full Bench of 
this Court in the case of BUbijan Bibi v. 
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Sachi Bewah (2). An examination of 
that cane will however show what was 
there 4aid down is that a mortgagor 
}a Igmeot-debtor is entitled to stop the 
sale of the mortgaged property in execu¬ 
tion of a mortgage decree by payment of 
the debt before the sale actually takes 
place and the sale proceeds are distri- 
buted. It is argued that the use of the 
words " and the sale proceeds are distri. 
buted '* in the said Full Bench judgment 
goes to sbow that the mortgage could be 
redeemed before confirmation of sale. 
We cannot agree with this contention. 
In our opinion the right of redemption is 
lextingnished with reference to persons 
who are concluded by the decree for sale 
by the sale actually taking place. It is 
then said that this might have bmn the 
position when the Transfer of Property 
Act of 1882 (S. 89) was in force, where 
on payment of the mortgage debt the 
defendants’ right to redeem and the 
security was held to be extinguished. It 
is said that the words: 

" and thereupon the defendants' right to redeem 
and the aecnrity shall both be extingnished " 

which occurred at the end of S. 89 having 
been omitted from 0. 34, R, 5, Civil P. C., 
the effect is that the right of redemption 
of the mortgagor is not extingnished by 
the sale. In support of this contention 
reliance has been placed on tlie following 
observations of their Lordships of the 
Judicial Committee of the Privy Council 
in the case of Sukhi v. Gholam Safdar 
(3). Dealing with Hetratn v. Shadi 
Sam (4) Lord Dunedin said this : 

" But tb<9 second proposition which was abso¬ 
lutely necessary for the judgment was that the 
mortgage was gone for ever so soon ns the decree 
of sale was obtained ; and that was baaed on the 
express words of S. T. P. Act, 188^, which 
ends after providing tor the decree ‘ and there¬ 
after the defen^nte* tight to redeem and the 
security shall both be extinguished.’ Now the 
group of Ss. 65 to 90 inclnsivu of the Transfer of 
Property Act, 18S3 were repealed by the Civil 
Procedure Code, 1909 and were replaced by the 
rules under 0. 81. tn these rules the words 
above quoted are omitted in the rule which cor¬ 
responds to B. They do not occur, in either 
the forcclosnre section of the Act of l883 or the 
oorres^nding rule of Q. 84 which are limited to 
providing for the extiuotion of the debt. ...... 

Now the words being gone their Lordships feel 
no difTicnlty in holding that .the law remains as 
it certainly was before the Transfer of Property 
Act, 1982, namely that an o wner o f a pro perty 
2. (1904) 81 Cal 863=8 C'W N GSlTi' B). 

A 1 B 1922 pen =46 1 A 466 = 48 All 
469=65 I C 161 (P C). 

4. A I B 1918 P C 34 =45 I A 180 = 40 AB 
407=46 1 0 798 (P C). 


who is in the rights of a first mortgagee and of 
the original mortgagor as acquired at a sale 
under thq first mortgage is entitled at the suit 
of a subsequent mortgagee who is not bound by 
the sale or the decree on which it proceeded to 
set up the first mortgage as a shield.” 

This case in our opinion is no author- 
iiy for the proposition that when a mort¬ 
gagee has obtaiue:! a decree for sale thef 
mortgage as between himself and his 
mortgagor and all parties to the suit is 
not extingnished by the sale. As I read 
the decision of their Lordships it merely 
lays down that by the decree and the 
sale the security is nob extinguished so 
far as to prevent the agitqtion of the 
rights under it which wore not decided 
by the decree. Their Lordships were 
not dealing with the question of. re-agi¬ 
tating rights already concluded by the 
decree and the sale. In Sukhi’s*bo.SQ (3) 
the prior mortgagee had obtained a 
decree for sale without joining a puisne 
mortgagee and in the suit by the latter 
the puisne mortgagee contended that 
the prior mortgagee could not use his 
mortgage as a shield because tbo mort¬ 
gage was merged in the decree for sale 
and was therefore extingnished. The 
Judicial Committee held the mortgage 
was not extinguished and could be held 
up as a shield. On the other liand their 
Lordships hold that the purchaser of the 
roortgago sale was in the rights of the 
first mortgagee and of tbo original mort¬ 
gagor as acquired at a sale under the 
first mortgage and this shows that the 
right of the mortgagor in the mortgaged 
property was gone. This view receives 
support from a decision of Wallace, J., 
in the case of Y. Eltarayan v. N. Naga- 
sfoami Ayyar (5). There is some author¬ 
ity for the view that the security might 
not be extinguished by the decree for 
sale for as has been pointed out by Sir 
Bash Beliary Ghose in his Law of Mort¬ 
gage, p. 503, Edn. 5: 

" A judgment being a necurity of the highest 
character known to the law, there Beams to be 
an idea, a mistaken idea, I think, that when a 
judgment is recovered on a debt secured by a 
mortgage, the Hecurity is extinguished. It is 
said that there cannot be two debts, one leviable 
by oxeontion and the other continuing to be a 
charge on tbo property. The original debt is 
gone, transit in rem judicatam; and a fresh debt 
is created with different oonsaquenoes. This 
notion however is based on a initapprehension 
of the observations of Lord Bramwell: In re 

vis. A 1 B1926 Mod 816=49 Mad ^l:a961*0 
607. 'i 
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JSaropean Central Ranltony- Co. (6) which can 
onl]' lend sapport to. it, it they are detached 
from the context. A careful examination of the 
judjiment will ebow that the remarks of the 
learned Judge are^applicable only to a personal 
action of the covenant against the mortgagor and 
not to an action to realize the aeourity,*’ 

bub there can in our opinion be no doubt 
, that the security was extinguished by 
the sale which took place before Act 21 
of 1929 came into force. Byfthe omis¬ 
sion of the words "the security shall be 
extinguished” (from 0. 34, B. 5) the in¬ 
ference follows that the law under 0. 34, 
B. 5 before amendment remained as it 
certainly was before the Transfer of Pro¬ 
perty Act 1882 as expounded and applied 
in Sunder Koer v. Shamkrishen (7) 
where Jjorrl Dswey observed as follows; 

“After the expiration of the period of grace if 
the property abould not be redeemed, the matter 
would pAsa from the domain of the contract to 
that of judgment and the rights of the mort¬ 
gagee would thenceforth depend not on the con- 
tents of his bond but in the directions in the 
decree.” 

Beliance has next been placed on a re¬ 
cent decision of this Court in the case of 
Kali Pada Mnkerjce v. Jiasanta Kumar 
DuUa (8). In lliat case my learned 
brother Mukerji, J., made tho following 
remark on which reliance has boon placed 
by tho appellant as supporting the con¬ 
tention that tho right of redemption 
existed even up to tho date of tho con¬ 
firmation of the sale; 

“In any case there is no foundation for the 
view tli.it under the sale in tho present case 
.treating tho auction-pnrehaser Pasaula ns a 
stranger tho right of redemption remained in tho 
appellant after the sale or in any event after the 
confirmation thereof. 

In making these observations Mu¬ 
kerji, J., was referring in this passage to 
the facta of the particular case where the 
payment was made after the confirma¬ 
tion of the sale. On the other hand it 
seems to me that Mukerji, J., was clearly 
of opinion that in a sale hold under an 
order absolute under O. 34, B. 5 the pur¬ 
chaser acquires the right of the mort¬ 
gagee ae also of the mortgagor, that is to 
say the latter's right of redemption: see 
p. 686, top of the right hand column. 
The only decision which supports the 
contention of the appellant that the 
right ol redemption rem ained in the 

. 6. (1876)4 Ch D aS=sl6L J Cb 67=36 L T 

688=36 W It 93. 

7. (1907) 34 Cal 150=84 I A 9=110 W N 249 
• =6Crr.J 1C6(P0). 

•6. A l B 1932 Cal 126=l» >1 0 177=69 Ool 

117. 


mortgagor alter. the said;Add; foeibiig 
afterwards is the deejaiidd' 
in the case of 

V. EM Siiig (d). ■'Box theivi^di^ Afd 
have given above We..ard'-iingfiilie rtn 
agree with Das, J, It is argned'ifpi^lbe 
appellant that'it: is somewhat i^'hinii- 
lous that the security will be held'.^nbt 
to be extinguished with rdferedee tb per- 
sons who are not parties to the decree for 
sale and wilt be Imld to Iw extinguished 
with reference to persons who axe par. 
ties to the deeree for sale, ' We do not 
consider that there is any such anomaly 
for we cannot overlook the effect of the 
decree for sale against the* mortgagor 
which merges the debt into* .the d^ree 
for sale and prevents the mortgagor who 
is concluded by the decree for'sale., from 
re-agitatingbis rigbtsof redemption after 
the sale actually takes place. WeACe 
therefore of opinion that this .ground 
must also fail. ' 

The next and the last ground taken is 
that Act 21 of 1929 must be held to. have 
retrospective operation and that it isj 
thoreforo permissible to the judgment- 
debtors to redeem even before confirms- 
tion of sale, for under 0. 34, B. 5 as 
amended payment could be made at any 
time before the confirmation of a sale 
made in pursuance of a decree passed un¬ 
der sub-S. 3 of the rule. There is no 
force in this contention as the Act ex- 
pressly states in S. Id, Cl. (c) that noth¬ 
ing in the Act will affeot rights already 
acquired. The rights acquired by tbel 
mortgagee at the sale in question was a 
substantive right and even if there was 
no such saving clause under the ordinary 
rules of interpretation no retrospective 
operation could bo given to the Act for it 
affects substantive rights. It'is sought 
to be argued that the ques.tion of redemp¬ 
tion on payment of themortgage decretal 
amount before confirmation of sale is 
merely a matter of protedure and retros¬ 
pective operation could be given to the 
recent enactment and reliance is placed 
on a decision of the Full Bench in the case 
ot Jagadanandan Sing v. Amritlal Sir¬ 
car (10). This Full Bench decision jls not 
applicable to the present case as it re¬ 
lated to a very different state of facts. 

We are therefore of opinion that the 
order refusing to set aside the sale is 
right. We think however that the'sale 

' 9. AIRT932Pat98=i=®6 10 ioiT 
10. (l806)22 0aJ7fi7(S'6). 
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should not bo confirmed until the mort. 
gagees decree-holders bring into Court 
the sum of Ea. 3,410.10.0 and put it to 
the credit of defendants-appellants 2 to 
7. This money must be brought into 
Court within a month from the date of 
the arrival of the record in the Court 
below. On the failure of the respon¬ 
dents to bring the money into the Court 
within the time fixed the sale will be set 
aside and the apiiellants will be allowed 
to reddem on payment of the amount due 
on the mortgage, with interest' and 
costs. In all the circumstances we think 
that each party should boar their own 
costs of these proceedings throughout. 

Bartley, J.— I agree. 

K.N./n.K, Order accordingly. 

A. I. R. 1933 Calcutta 44 ” 

Rankin, 0. J. and 0. C. Ghosb, J. 

Sree Sree Jagannath Jew Thakur and 
others —Plaintiffs—Appellants. 

V. 

Ananta Adhihary and others —Defen- 
dants^Eespondents. 

Appeal No. 2430 of 1930, Decided on 
24th February . 1932, against appellate 
decree of Addl. Dist. Judge, Midnapur, 
D/. 2l3t May 1930. 

(a) Hindu Law — Religious endowment— 
Pujari—Property allotted to pujeri in lieu of 
wages is debatter end cannot be alienated 
by him. 

The whole object ol the grant was apparently 
to prorido for the proper and necessary worship 
of the idols and also for the purpose of remune¬ 
rating the person who would perform the duties 
of the office of pujari. 

Held: that it was a grant for remunerating 
the pujari for the services rendered by him. The 
lands were therefore debutter lands of the idols 
and the pujari was merely a ou-stodian thereof 
on behalf of the idol and was not entitled at 
any time to alienate or dispose of the said de- 
butter lands. Any alienations made by the 
pujari were void as against the idol and the 
shebnit was entitled to such a declaration as 
agaiiist the puiati and bis alienees. [P 46 C 1, S2] 

(b) Hindu Law — Religious endowment— 
Pujari—Failure to carry out the duties but 
willing to work as such— Ho should be allow¬ 
ed to continue. 

Where a pujari to whom debutter lands were 
granted in lieu of wages had sot been properly 
discharginghis duties as such pujari but express¬ 
ed bis willingness to woi k as pujari and to provide 
for the expenses of the worshipiout of the usufruct 
of the lands allotted to him, he should he allowed 
a locus ponetentiao and. to continue in his office 
as pujari without prejudice to tho right of the 
shebait to ask at any future time, would oc¬ 
casion arise for his removal. [P 46 C1] 


Srojo Lai Cha&ravarti and Ananta 
Kumar Banerji —for Appellants. 

Satindra Nath Mukherji, Hare 
Krishna Pramanik and Sisir Kumar 
Sil —for Respondents. 

C. C. Ghose, J ,—The facts involved 
in this appeal, shortly stated are as fol-^ 
lows: The plaintiffs are certain idols 
established many years ago by the pre- 
decosspr-in-interest of the present she¬ 
bait Raja Narasingh Malla Ugal Sanda 
Deb. He is a ward under the Court of 
Wards and is represented by the Mana¬ 
ger, Khagondra Nath Banerji. On .be¬ 
half of tho idols tlie case as formulated 
in tho Court of first instance was that 
defendants 1 to fi wore pujaris of the 
said idols, and iiavo been so for a long 
period, that in fact many years ago the 
ancestor of defendants 1 to 6 was appoint¬ 
ed priest or pujari of the said idols, that 
certain properties were made over to tlie 
said anejestor in order that lie should 
meet the daily and occasional expenses of 
the worship of tho idols out of the usu¬ 
fruct of the properties and that thera 
should be no wages or salary attached to 
his office as pujari but that ho should be 
able to remunerate himself out of th© 
said usufruct and would generally act 
under the supervision of the idol’s she- 
baits. The allegation further was that 
in 1329 it was ascertained that in res¬ 
pect of certain of tho properties so made 
over to the ancestor of defendants 1 to fi 
the said defendants had been guilty of 
misconduct in that they had granted a 
permanent lease to a certain person and 
in respect of certain other properties 
they had granted an usufructuary mort¬ 
gage. It was also alleged that there had 
been negloot by defendants 1 to 6 in the 
performance of tho duties of their office 
as pnjaris and that in the events which 
bad happened it was prayed that it 
might be declared that the alienations 
referred to in the plaint were not bind-- 
ing as against the deities and that the 
Raja as such shebait was entitled to dis¬ 
miss defendants l*‘to 6 from their office- 
as pujaris, they having been guilty of 
misoonduct. 

Yarious defences were Itaken by the 
defendants, the principal ones being that 
the lands which had been granted to the 
ancestor of the defendants wera so- 
granted for the performance of the wol- 
ship not of tho ,j)laintiJ¥ idols but of 
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certain other idols in the house of defen* 
. dante 1 to 6, 

It may be stated at the outset that 
both Courts came to the. conclusion that 
there was no substance whatsoever in 
ibe defendants’ contention and that the 
finding of both the Courts was that the 
lands in question were the debutter pro¬ 
perties of the idols referred to in the 
plaint in this suit and that the lands 
had not been granted to the ancestor of 
(Icfondants 1 to 0 for defraying the ex¬ 
penses of the worslrip of any idols other 
than those referred to in the plaint. 

Tlio question then arises as to what 
was the cbavacter of the lands so hold 
by the defendants; l\ad those lands boon 
granted to the ancestor of tlie said defen¬ 
dants burdened with certain services or 
had thoso lands been granted to the de¬ 
fendants or their predecessor in lieu of 
their services as pujaris of tlic said idols? 
The Court of appeal is apparently of opi¬ 
nion that the lands so granted wore bur¬ 
dened with certain services and wore 
not lands which wore granted to the an¬ 
cestor of the defendants in lieu of ser¬ 
vice as pujari of the said idols; and, in 
that view of tlio matter, the Court of ap. 
peal below came to the conclusion that 
the lands so granted were not resumable; 
and although it incidentally observed 
that the alienations could not bind the 
deities, it omitted to make any declara- 
tion one way or the other in respect of 
the alienations in favour of the deities 
and against defendants 1 to 6 and their 
transferees. 

Now the character of the grant of the 
lands in question has got to be deter¬ 
mined first and reliance has boon placed 
upon the fact that there is no written 
grant forthcoming to explain how these 
lands came to bo granted to the ancestor 
of the said defendants or what were the 
conditions imposed by the grantor at the 
time of the grant and it is argued by the 
learned advocate for the respondents 
that, in the . ciroumstanoes of this case, 
the view taken by the Court of appeal 
below namely, that it was a grant bur- 
dened with services should bo upheld 
and further that in accordance with the 
view taken by the Judicial Committee 
in several oases it ought to be held that 
the character of the grant being as dcs- 
oribed above the plaintiffs should not be 
he^d to be entitled to resume the gr^t 
in tne events.which have ];iappeaed. On 


the contrary it has 
learned advocate for the 
the view taken by; the .C.Qwjt'‘'',<^>|ippeal. 
below does not amount Id a 
ing of iact but that the, tp 

bo considered from the entii^.. lapto 
whichcaa.be gathered from 
ments of the two. Courts below And.it 
ought to be held as a matter of law that' 
having regard to the character of the 
services which the anoestoi; of the defen* 
dants and the said defendants were ex. 
pected to perform, the grant id'question 
was really a grant for remunerating the 
pujaris for the .services rendered by 
them as such and for making provisij^p 
for tlie expenses of worship from tinSe^feo 
time. It is unsatisfactory that, no grant 
was forthcoming in this.case and there¬ 
fore for the purpose of determining the 
question in issue regard must he had to. 
such surrounding circumstances as might 
throw light upon the elucidation of the 
1 ) 0 !nt under discussion. 

The defendf^nts arc not the sbebaits. 
It is conceded that they were appointed 
under the shobaits and by the sbebaits. 
They were appointed as pujaris, that is 
to say, persons who would be charged 
with the duty of performing the rituals 
according to the directions which might 
be given to them from time to time by 
the persons in authority, namely, the 
shobaits. It is true that the grant was. 
made a long time ago and it is true that, 
at any rate, for at least two generations 
the office of pujari of the idols in ques¬ 
tion has been in the family of the defen¬ 
dants. That is a circumstance no doubt 
to be taken into consideration and given 
its proper weight. At the same time re¬ 
gard must be had to the fact that the 
whole object of the grant was apparently 
to provide for the proper and.necessary 
worship of the idols, and also for the' 
purpose of remunerating the person who 
would perform, the duties of the office of 
pujari. The pujari might not inaptly be 
called a minor ecclesiastical dignitary' 
employed under the sbobait. Those be- 
iug the circumstances and regard ’be-] 
ing had to what was the central idea 
underlying the grant it ought not in my 
opinion to be held that the| nature of the 
grant could not be anything.else but a 
grant burdened with services’. Such 
matters as may usefully be taken into 
consideration in determining the ques¬ 
tion tend in favour of the view that it 
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was a grant for remnnorating the pujari 
fon.- the services rendered by him; or in 
other \vords, shortly put, it was a grant 
in lien of wages. That in my opinion, is 
consistent vrith the facts which are to be 
found in the judgments of the two 
Courts below and lam therefore of opin¬ 
ion that it onght to be hold that it was 
a grant in lien of wages. That being my 
view of the nature of the grant, I now 
proceed to determine the question as to 
whether or not, having regard to the 
events which have happened, the plain-’ 
tiffs have made out a snfScient case for 
an order directing thedismissal of defen¬ 
dants 1 to 6 from their office of pnjaris 
and for the necessary consequential re¬ 
liefs. 

The plaintiffs, own case is th-it the 
office of pnjaris has been in the fafnily 
of the said defendants for at least seve¬ 
ral generations. There is also the fact 
to bo taken into consideration that 
whatever may have happened in the 
past, the pnjaris are now-not unwilling 
to perform the dnties of their office. 
In fact, wo are informed by the 
learned advocate for the respondents 
that at the present moment the said 
defendants have been performing the 
dnties of pnjaris. In my opinion, sub¬ 
ject to what is about to be stated below 
as regards the declarations to which the 
Baja as sbebait of the said idols may be 
held to be entitled to, and without pre¬ 
judice to the rights of the plaintiffs in 
the futnre it ought not to be directed 
that at the present moment that the 
defendanta 1—6 are liable to dismissal 
from their office as pujaris. If, as a 
matter of faet, they are willing to pro- 
vide for the expenses of the worship out 
of the usufruct of the lands in question, 
there is no reason, having regard to the 
oircumstanoea present in this case, why 
defendauts 1 to 6 should not be - al¬ 
lowed a loeus penetential and to con- 
tiifne in their office as pnjaris. In that 
[view of the matter, vTitbout prejudice to 
|the right of the shebaita to ask at any 
future date, should the occasion arise, 
.for the removal of defendants lto6 
jfrom their office as pnjaris I think that, 
in the present circumstances the plain- 
stiffs have not made out a sufficient, ease 
for their removal from the office of pu- 
jarlh. But .this, as I have just indicated, 
'is on the footing that they perform 
the duties of the office of pujaris in 
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strict accordance -with the directions 
which may be given to them from time- 
to time*by the shebaita and that they 
will undertake to provide out of the usu¬ 
fruct of the lands in question whatever' 
expenses may be required for the proper 
and necessary worship of the idols. 
Should it appear that defendants 1 to 6. 
show by their conduct that they are re- 
calcitrant in the performance of the 
duties of the pujaris on the footing in¬ 
dicated above, it would be open to the 
plaintiffs to take the necessary stops for 
their removal as they may be advised. 
Liberty to the plaintiffs to apply. 

I now come to the question as to what, 
the form of relief should be in this case. 
If I am right in the view which I have 
taken of the nature of the grant to the 
ancestor of defendants 1 to 0 it (ollows, 
that the lands were debuttor Lands of 
the idols referred to in the plaint and 
that defendants 1 to 6 being custodians; 
of the lands in their capacity as pujaris' 
of the idols wore not entitled at any 
time to alienate or dispose of the de- 
butter lands in the manner in which 
they have done ; end that they were- 
guilty of misconduct ; in other words, itj 
ought to be declared that these aliena¬ 
tions (within which expression I in¬ 
clude all the alienations effected by 
means of the documents which are 
Exs. 10, 11 and 12 in this case) are not| 
binding upon the deities and that such 
declaration should be given not only 
against the alienees who are parties to 
this appeal but also against defendants 
1 to C who were the alienors. 

The result therefore is that there 
ought to be a declaration in manner in¬ 
dicated above. There ought to be a de¬ 
claration that the nature of the grant 
of these lands was as stated in an earlier 
portion of this judgment and that in the 
oiroumstances of the present case, sub¬ 
ject to what has been stated above, it is 
not neoessary to direct the removal of 
defendants 1 to 6 from their office as 
pujaris. 

The result is that there will be de¬ 
clarations In manner indicated above 
and the appeal will be allowed to the 
extent indicated above. As regards the 
costs of this suit and of the appeals 
there will be'no costs'on either side. 

Rankiii. C. J.-*-! agree. 
k.»./b.k. Orrfsr aocordinglv^ 
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Emferor 

V. 

Dwarika Nath Goswami —Accused. 

Jury Kef. No. 22 of 1932, Decided on 
1th August 1932, made by Sess. Judge, 
Sylhet and Cachar. 

(a) Penal Code (1860), S. 115 — "Express 
provision” in S. 115 refers toS. 121 or S. IS'l 
and not to Penal Code (1860), S, 117, 

The cjiBCB referred to by the words "express 
provision” in S. 115 refer to sections sneh as 121 
and l-Bl where there is an express provision for 
abetting of an offence punishable with death or 
transportation for lifo. S. 117 is not an express 
provision for abetment of an offence pnniahablo 
with death or transportation for life. It covers 
all oficnecs and is a general provision for abet* 
ment by any number of persons exceeding 10. 

• [P 48 C 1] 

(b) Penal Code (1860), S. 115—Abetment 
need not be of offence by particular person 
against particular person. 

Abetment under S. IIA need not bo abetment 
of the commission of an offence hj- any particu¬ 
lar person against any particular persons, it 
may include abt'.tmeiit of the commission of an 
offence by utispecifind por.sons rgainst a class or 
number of other persons described gencraliy and 
not particularly specified. When the people who 
gather together in meetings wore instigated to 
commit an olfcncu of murder the ease comes 
uiidor S. 116 as well us under S. 117, I. P. C. 

[P 48 C 1] 

(c) Criminal P. C. (1898), S. 307—High 
Court is entitled to open whole case. 

In a case referred to under S. S07 the whole 
case is open for consideration and the High Court 
is entitled to exercise any of the powers which it 
may exercise on an appeal •. A I H 1916 Cal S92 
and Al H 1923 Cal ihii, Dist; A J li 1923 Bom 
284, Below. [P4BC23 

N. N. Sarcar and Anil Chandra Boy 
Chaudhury —for the Crown. 

B. C. Chatterji, Uemendra Kumar 
Das, Paresh Lai Shome, Priyanath Dutt 
and Dinoyendra Nath Palit — for Ac¬ 
cused. 

I't 

Judgment.—^This is a reference by the 
Sessions Jjidge of Sylhet and Cachar 
under S. 307, Criminal P. 0. in a case in 
which the accused was charged under 
Sb. .115/802,1. P. 0. or alternatitcly under 
Sb. 117/302,1. P. C. The majority of the 
jury brought in a verdict of not guilty 
under Ss. 117/302. Ab regardg the charge 
under Bs. 115/302 ail of them brought in 
a verdict of not guilty unanimously. The 
learned Judge came to the decided bon- 
olusibn that the verdict regarding the 
onarge under Ss. 117/302,1„ P, C., was 
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perverse and was against th4; UTeight^ol 
the evidence, and that for 

ends of justice it was necbamry 'li^lat the ‘ 
whole case should be plac^ . htdefB 
Court. The facts of the case are' 

that on 9th July 1931 the aoeused^ 
Dwarikanath Goswami led a prooessic^ bt 
young men and girls consisting of a^ut. 
40 carrying black flags and pictures of 
Dinesh Gupta and Bhagat. Singh in front- 
of th^ procession to the Sylhet Town 
Hall. At a boot 6 o’clock in the evening 
a meeting was held .at the Town Hall of 
about 200 people in which the accused 
moved a resoRltion and delivered a 
Bpeech. The resolution was'that ' . 

"the people of Sylhet both laale'and female acl> 
miro the noble example ahowoaodteftby Hinesh 
Gupta in the service of the mother country and 
request all to follow that example.”. 

This was followed by a Speech exhort- 
ing the people in accordance with the 
terms of the resolution. Then on 26th 
July the aconaed supported a similar re¬ 
solution, namely, that 

"Blittgat Singh, Shakdob, Bajgura, Oineab 
Gupta, Harkieben and other bsro martyra of 
Young India, have set brilliant example of self- 
sacrifice with a view to overthrowing imperialism 
and this conference invites the youths of tha 
Surma Valley to be inspired with that ideal of 
fearless self sacrifice;” 

and he supported it with a speech in 
which he exhorted the youth of. the- 
Surma Valley to follow the examples of 
those persons. Charges were framed in. 
respect of the conduct of the accused on 
both those occasions, namely, the two 
alternative charges, one under S. 115 
read with S. 302,1. F. C., and the other 
under S. 117 read with S. 302; L 0. It 
is obvious and it is not disputed that tba 
accused was guilty under 3. 117 read 
with S. 302,1. P. 0. But it is' argued 
tbat the learned Judge was right in hold¬ 
ing that 8.115,1. P. C., did not apply in 
this case. On the other hand on behalf 
of the Crown it is urged that the whole 
case is open to us and that $. 117 does 
in fact apply. 3.115,1. P. C., is as fol¬ 
lows: 

"Whoever Abets the commission of an offence 
punishable with deatli or transportation kvr life, 
shall, if that offence be not committed in conse¬ 
quence of that abetment, and no express provi¬ 
sion iifinade by this Cdde for the punt'shmeat of 
abetment, be punished with imprisonment of 
either description for a term which may extend 
to seven years.” , . 

It is argued that the words *'ao ex¬ 
press provision is made by his Code for 
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the punishment of such abetment” ex- 
ohide the application of S. 115, inasmuch 
as S. lj.7 is an express provision for cases 
of abetment of the kind which was com¬ 
mitted in this case. The learned Advo¬ 
cate-General urges that the cases referred 
jto by the words “express provision” rc- 
ter to sections such as 121 and 131, 
il. P. 0., whore there is an express provi- 
jsion for abetting an offence punishable 
Iwith death or transportation for life; and 
jthis se^B to ho the proper intorpreta- 
Ition of the section. S. 117 is not an ex¬ 
press provision for abetment of an offence 
punishable.with death of transportation 
•for life. It covers all offences and is a 
general provision for abetment by any 
number of persons exceeding 10. “Ex¬ 
press provisions” seem to refer to sec¬ 
tions in which specific cases of abetment 
of offences punishable with death or 
[transportation for life are dealt with. It 
is not disputed that the learned Judge is 
Qot correct in holding tha^ abetment 
under S. 116, I. P. G., must be abetment 
of the commission of an offence by any 
jpartioular person against any particular 
[persons. It may include abetment of the 
icommissiou of an offence by unspecified 
persons against a class or number of other 
persons described generally and not par- 
jticularly specified. In this case when the 
people who gathered together in these 
meetings were instigated to commit an 
[offence punishable with death in fact, 
the offence of murder, they clearly come 
under S. 116 as well as under S. 117, 
[1. P. 0. 

The only other point urged is that in- 
asmuch a,s the Judge and the jury agree 
.as regards the finding that the accused is 
not guilty of the offence charged under 
115, i. P. C., it is not open to us to 
find him guilty on that charge. Under 
'S. 307, Criminal P. C., in dealing with 
the case submitted, this Court may exer- 
•cise any of the powers wh^h it may 
• exercisebn an appeal; and subject thereto 
it shall, after considering the entire evi¬ 
dence and after giving due weight to the 
opinions of the Sessions Judge and the 
jury, acquit or convict the accused. Erom 
the letter of reference it isquite clear that 
the whole case is open for eonsidexation 
and all we are to do is to give due weight 
to the opinions of the Judge and the jury 
and«then acquit or convict the accused. In 
support of the argument on the contrary 
'we hav4 been referred to two cases, JSm- 
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peror v. Madan Mandal(l)&iiA Emperor 
V. Profulla Kumar (2). But admittedly 
neither of these two cases supports en-; 
tirely a proposition that this Court can-! 
not interfere where the whole case is re¬ 
ferred under S. 307, Criminal P. C. In' 
the latter case the Judge has expressly 
found that it was not necessary to decide 
that question: and in the funner case al¬ 
though there is a statement that the 
Judge has no power to interfere with the 
unanimous verdict of thejury^with which 
the Judge agrees, the facts were entirely 
different and this dictum must not bo 
taken to apply in general. In support of 
this, reference may bo made .to the case 
of Emperor v. Ilasrat Mohani (3). But 
the words of the section arc quite clear 
and that obviously entitle this Court tO; 
exercise any of the powers wliicli it may 
exercise on an appeal; and in 01. (2) it is^ 
laid down that 

“whonever the Judge Rnbrnitfl a ('.use under thin 
section hii sliall nut record judgment of acquittal 
or of conviction on any of the charges on which 
the accused lias been tried.” 

In this case Ihorcfore the whole case 
has been referred and it is open to us to 
find the accused guilty under Ss. 11.6/302 
or Ss. 117/302, I. P. C. Accordingly 
we find the accused has committed 
the offences with which ho has boon 
charged, .hlvideuce shows that the of¬ 
fences cho .1 were committed ou both 
the occasions with deliberate intention 
of instigating a large nutnhor of young 
persons of Sylhot to commit murder and 
wo think we should nut be justified in 
passing a sentence of less tlian three 
years rigorous imprisonment on account 
of each of the two sets of offences under 
Ss. 115/302, I. P. 0. to run concurrently, 
no separate sentences being passed under 
Ss. 117/802,1. P. C. The accused should 
be put in division B. He must surrender 
to his bail and serve out the sentence. 

M.N. Order acoordingly. 

1. A I B 1910 Cal ‘292=22 I C 731=15 Cr L J 

106=11 Gal 662. 

2. A IB 19‘28 Cal 458=71 I 0 267=84 Cr L 8 

763=60 Cal 41, 

8 . A I B 1922 Bom 284=701 0 299. 
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'Sarat Kumar Banerji — Plaintiff 
Appellant. 

V. 

Munshi Abdul Banj anti others — De- 
Pendants—Eespondents. 

.\ppeal No. 3042 of 1229, Decided on 
'29fch April 1932, against appellate decree 
of Sub-Judge, Second Class, Hooghly, 
D/- 14lli August 1929. 

(a) Bengal Tenancy Act (1885), S. 167 — 
Annulment of incumbrance—Date of service 
of notice for annulment is not terminus ad 
qnem but date of application to Collector. 

The date of service of nuUcc is not the termi¬ 
nus ad (luem, as H. 107 in fact says that an ap¬ 
plication in wriii))g iiinst lie niiido to the Col¬ 
lector within one yc..ar from the date of coufirma- 
tioji of sale or the date on which the piircha.scr 
first iias colico of the incumbranuc, whichever 
is later. Thcreforo the proper date to be taken 
is the date on which the application (on which 
•the notice is founded) is made to the Collector. 

[P 50 C 1] 

(b) Bengal Tenancy Act (1885), S. 87 — 
Abandonment—Usufructuary mortgage does 
not itself constitute abandonment—Landlord 
selling holding in execution of rent decree 
and himself purchasing—Mortgagee proceed¬ 
ing under O. 21, R. 100, Civil P. C.—Land¬ 
lord is entitled to resume possession as there 
i» abandonment by tenant. 

If in addition to e-veenting a usufructuary 
iiiortgiigt', tho tenant fails to jsiy rout to the 
landlord and tho holding is sold 'xeeution of 
a rout decree aud purchased b, lo landlord 
himself, tho execution of the usufructuary mort¬ 
gage plus the .sale in o.xecutioii proceedings aro 
Kuilicieut to constitute ii complete abandonment 
oil the part of the tenant, aud the landlord has a 
right to rcsiinio pos,session qua landlord as 
against the mortgagee. [P 50 C 2] 

Sarat Chandra Mukherji and Indu- 
hhusan Mukherji —for Appellant. 

Benoyendra Prasad Bagohi for Bijan 
Kumar Mukherji and Biraj Mohan 
Majuindar for Deputy Beyistrar — for 
Respondents. 

Costello, J.— This was a suit for de¬ 
claration of title and for recovery of pos¬ 
session of certain lauds mentioned in the 
plaint. I need not for the purpose of 
our decision specify the lands in detail, 
hut put quite shorly tho position was 
that there was an occupancy raiyati 
standing in the names of two persons, 
Golapcii Mallik aud Abdul Sattar, at a 
jama of Bs. 36.3as-17gdB. That was a 
non-transferable occupancy holding. It 
was mortgaged by way of conditional 
sale aud the mortgage was a usufructuary 
mortgage. It is conceded that the mort¬ 
gage was of the whole of the property 
1933 0/7 & 8 
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in question. The plainti^ in the'Bujlt 
was the landlord Sarat Euniar BaAerjea. 
and ho is the appellant before ue. The 
respondent in this appeal, Munshi Abdul 
Bari, was the principal defendant in the 
suit and he was the mortgagee. The 
other defendants in the suit were the 
tenants who were the mortgagors. 

It appears that the present plaintiff 
brought a suit against the tenants for re¬ 
covery of rent. In that suit he obtained 
a decree and proeeeded to put tho decree 
to execution in oonsequence of which 
there was a sale of the holding and at 
that sale the landlord, that is to say, the 
present plaintiff, was the purchaser. The 
sale was duly confirmed and the plaintiff 
as the purchaser was put into possession 
of tho property. Thereupon the present 
defendant as the mortgagee filed an ob- 
jection under the provisions of 0. 21, 
B. 100, Civil P. C. There seems to have 
been an investig&tion as provided for in 
B. 100, Cl. 2, as a result of which the 
Court made an order under the provi- 
sions of O. 21, B. 101 and directed that 
tho applicant, that is to say, the present 
defendant, the mortgagee, was to be put 
in possession of the property. The present 
plaintiff thereupon instituted the suit 
with which we are now concerned, 
claiming that he had the right to eject 
the mortgagee and recover possession of 
the property. The Munsif of the second 
Court, Arambagh, made a decree in 
favour of the plaintiff and ordered that 
ho should get khas possession of the lands 
in question, tho defendants being evicted. 
Thereupon tho defendants appealed and 
the matter came before the Subordinate 
Judge, Second Court, Hooghly, who re¬ 
versed the deoision of the trial Court on 
the ground that the mortgage in question 
was an inoumbranoe within the meaning 
of S. 161, Ben. Ten. Act, and that the 
plaintiff as the purchaser at tlie auction 
sale had not given proper notice to 
annul that incumbrance nnder the pro¬ 
visions conferred under S. 167, Ben. Ten. 
Act, in that the plaintiff knew of the 
mortgage of 12th November 1923 or at 
any rate when the sale was confirmed on 
24th June 1924, and ho had not served 
the notice under S. 167 until I8th August 
1926 which tho learned Subordinate 
Judge erroneously computed to be within 
two years after the confirmation of 'the 
sale or more than two years of the data 
of the knowledge of the plaintiff. 
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It is clear that the notice was served 
after one year, indeed one year two 
montljs after the date of the confirma¬ 
tion of the sale. Tha^ learned Subordi¬ 
nate Judge was wrong in taking the date 
lof the service of the notice as the termi¬ 
nus ad quern, as S. 167 in fact says that 
an application in writing must bo made 
to the Collector within one year from the 
date of the confirmation of the sale or 
the date on which the purchaser first 
had notice of the incumbrance, which- 
jever is later. Therefore the proper date 
to be taken was the date on which the 
japplioation (on which the notice was 
was founded) was made to the Collector. 
However if we had to decide the case on 
this point alone we should probably take 
the view that as the notice was served 
on Idth August 1925 the presumption is 
that the application was made to tho 
Collector within a week or two before 
tho date on which the notice was served. 
In the ordinary course the Collector in 
matters of this kind would doubtless 
take the necessary steps to have a notice 
served within a week or two of the ap¬ 
plication made to him. However in the 
view which wo now take of this case it 
is not necessary that we should further 
deal with this point. 

This appeal has been argued at great 
length and much force by the learned ad¬ 
vocate on behalf of tho landlord, the ap¬ 
pellant before us, that this is in fact a 
case where we ought to hold that 
the usufructuary mortgage which was 
created by the tenants defendants 
was not an incumbrance within the 
meaning of S. 161, Ben. Ten. Act, and 
therefore no notice of the kind contem¬ 
plated in 3. 167 as a condition precedent 
to the right of the landlord to resume 
possession as against the mortgagee was 
required. 

Having regard to the facts and circum¬ 
stances of this particular case we do not 
thinjf' it necessary to make any attempt 
to reconcile the many conflicting deci¬ 
sions upon the questipn whether or not 
the mortgage of the whole or of a part of 
a non-transferable occupancy holding 
constitutes an incumbrance within the 
moaning of S. 161 or whether the fact 
that it is a usufructuary mortgage makes 
any difference or the fact that a pur¬ 
chaser at the auction sale which was 
held under execution proceedings is him¬ 
self a landlord. We only say with re¬ 


gard to this aspect of the matter that the 
time must come when the Court will, 
have to make some attempt to reconcile' 
these confficting decisions, or at any rate' 
to extract some general principles from 
them. Wo think however the matter 
can be decided upon the footing that the 
usufructuary mortgage, even though if, 
was a mortgage of the whole of tlie 
holding, did not of itself constitute on 
tho part of tho tenants an abandonment 
of tho holding so as to give the land¬ 
lord by that alone, tho right to resume- 
possession on tho ground that the 
tenants had made a transfer of a non- 
transferable holding and bad therefore 
abandoned tho holding. It appears that 
in this particular case tho mortgage deed 
provided that tho tenants mm-tgagors 
would continue to pay the ront^lo their 
landlord. Tlie case ol'Prionath'Hose v. 
Kusum Kumari Dassi (l) seems to indi¬ 
cate that tho mere making of a usufruc- 
tury niortgago, oven a mortgage covering, 
tho whole of tho holding, does not itself 
constitute an abandonment. Thero must 
be some further facts found in addition 
to tho mere execution of tho mortgage 
and other cireiimstances must exist in 
order to show conclusively that not only 
by tho making of the mortg.age but for 
othor reasons tho tenant intondod to- 
abandon the holding and no longer be 
responsible for, or at any rate to fulfil 
his obligation towards his landlord as re¬ 
gard the payment of rent. 

In the present instance, as I have al-i 
ready mentioned, there was not only 
mortgage, but the tenant defaulted in 
payment of rent to the landlord and the 
present plaintiff secured a decree for the; 
rent which was in arrears and brought 
the holding to sale and himself became] 
the purohasor. We are of opinion that 
although prior to the sale tho tenants 
still had some interest in the bolding in 
that he had not parted with the equity 
of redemption after tho sale whatever 
tho interest the tenant still had in the 
holding passed to the landlord by virtuej 
of the purchase which he had made. 
Thereafter the tenant had no farther in¬ 
terest in the holding as against his land¬ 
lord. That being the position we may 
take it that the execution of the usufruc¬ 
tuary mortgage plus the saledn the eve 
cution proceedings are sufficient to con- 
stitu t e g com plet e ‘abandonment oh tfee j 
1. (1918)iflOTW. 
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part of the tenant particularly when one 
takes into account also the facts that 
isubsequent to the rent sale there was a 
proceeding by the mortgagee under O. 91, 
il. 101 in consequence of which he was 
|pat in possession of the land in question. 

In those circumstances we feel able to 
decide this matter on the footing that 
that there was a complete abandonment 
by the tenant and therefore the plaintiff 
in the suit had the riglit to resume pos¬ 
session qua landlord irrespective of the 
fact that he himself happened to be the 
auction'-purchaKor us hy the sale the 
scintilla of interest which remained in 
the tenants' was finally extinguished. 
The plaintiff by virtue of his position as 
the landlord of a Jiolding which has been 
totally 'abandoned hy tho tenant has a 
right toircsunie possession and wo think 
that he is entitled to resume i)osKession 
as against the inortgaguo. We therefore 
come to tlio conclusion that this appeal 
must bo allowe^d. Tlio judgment and de¬ 
cree of tlio lower appellate Court arc set 
asido and those of tlio OoiirL of first in¬ 
stance restored. Tho ajipellant is enti¬ 
tled to his co.sts in tliis Court as w’ell as 
in the lower appellate Court. 

Jack, J.—1 agroo with tho decision of 
rnyloarnod brotlierandl would only like 
to say that tho possession taken by plain¬ 
tiff must have been actual possession not 
symbolical possession ; otliorwise there 
would not have been any jiroceeding un¬ 
der O. 21, 11. 100, Civil P, C. The trial 
Court docs not appear to ho correct in 
stating that the plaintiff took symboli. 
cal iiossession. 

li.B./R.K. Appeal allowed. 
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Mitteb and Bartley, JJ. 

Sm. Nirmalanalint Devi —Plaintiff— 
Appellant. 

y. 

Sm. Kamalahala' Dassi and another — 
Defendants—Respondents. 

Appeal No. 869 of 1931, Decided on 
13th May 1932, against appellate decree 
of Addl. Sub-Judge, Zillah Bankura, D/- 
l^th November 19^, 

^ Evidence Act (1872), Sa. 32 (5) end {«}- 
Horoacope—Horocoope prepared by peraon 
having apeciel neena of knowledge of date 
of birth of particular peraon end who being 
dead cannot be examined, ia ndmiaaihle 
u(^er S. 32 (S) though not under S. 32 (6). 

time of one’s birth relates tp the com* 
mencement of one’a relationship by blood and a 


V. Kaualabala Cilliniiilft'tl 

statement therofote of one's age made, by .,a dp* 
ceased person having spebial meeoa of Ibmwiedfs 
relates to the existence of sunk' ‘rekiti^iltlup 
within the meianing of S. 88, 01..f8]k. . ’ 

An horoscope prepand by an asitologOt yikp 
used to prepare horoscopes for othere In the 
same village on infojrmatiougivcn , by one-.jrfm. 
had special means of knowledge is thst^rO tA-* 
missible to prove the date of birth of the' person, 
whose horoscope the document pnrports to be. 
under S. 83 (6) though not fi»&r S. 88 (fi): 
AIR 1916 P C SIS, Ael on. and 17 Cal 840. 
Oist. [P 52 C 1) 

Jitendra Mohan Banerjee —for Appel¬ 
lant, 

Nakulestoar Mukerjee apd Benode. Lai 
Ghose —for Respondents. 

Judgment. —This is an appeal by the 
plaintiff and arises out of a suit for en¬ 
forcement of a mortgage said to have 
been executed by defendant I’s husband, 
one Dharma Das Datta, now dead, in 
favour of the plaintiff. Defendant 2 
who is the brother of Dharma Das has 
been made a party to the suit, for the 
mortgage is said to have been executed 
for the necessities of the joint family 
which consisted of Dharma Das and his 
brother. The claim is laid at Rupees 
1,339-13-0. Amongst several defences to 
the suit, the main defence is that the 
mortgagor Dliarma Das was a minor at 
the time of execution of the mortgage 
bond and tliat therefore the mortgage ia 
void as a minor is incompetent to con- 
tract. Both the Courts below have given 
effect to this defence and have agreed in 
dismissing the suit. The question in 
this appeal ia whether these decisions 
are right. It has been contended that 
in arriving at the oonolusJon that the 
mortgagor was a minor the Courts below 
have relied on a horoscope which is not 
admissible under S. 32, 01. 6, Evidence 
Act. It has been found by the lower ap- 
‘pellate Court that the horoscope comes 
from the custody of defendant 2, the 
brother of the husband of defendant 1, 
who made it over to the father of defen¬ 
dant 1 for filing it in the record of tho 
suit. It is further found that it was 
written by an astrologer, now dead, 
whose handwriting has been proved by a 
near relation of the , said astrologer. It 
has been further found that the astro, 
loger died in 1326 B. S., before the death 
of Dharma Das and that the said astro¬ 
loger used to prepare horoscope for others 
in the village in which Dharma Das re. 
sided. In these circumstances we are of 
opinion that the horoSeope is admissible 
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io evidence under 8. 32, 01. 6, Evidence 
Act, to prove tlio date of the birth of 
Dharn^a Das. 

The time of one’s birth relates to the 
couunoncement of one’s relationship by 
blood and a statement therefore of one’s 
age made by a deceased person having 
special means of knowledge relates to 
the existence of such relationship with¬ 
in the meaning of 8.,32, Cl. (5). Illus. (l) 
8. 32 would go to show that any state¬ 
ment made by a person having special 
means of knowledge relating to the date 
of birth of a particular person on a given 
date is a relevant fact when the issue is 
what is the date of birth of that parti¬ 
cular person. This view receives sup¬ 
port from the decision of the Judicial 
Committee in Ariffv. Yeoh (l). 

Reliance has been placed by the appellant 
on the case of Satish Chundcr Lai v. 
Mohendra Lai (2) in support of the con¬ 
tention that the horoscope is not admissi¬ 
ble in evidence. It will appear from an 
examination of that case that there was 
no evidence that the person who made 
the horoscope had any special means of 
knowledge. In this case it has been 
proved that the astrologer u.sed to pre¬ 
pare horoscopes for others in that village 
and consequently must be taken to have 
jspecial means of knowledge of the date 
of the birth of Dharraa Das. This state¬ 
ment was made ante litem motam. The 
Calcutta case just referred to was doubted 
in Raja Goundan v. Baja Goundan (3). 
It would seem also from the case of 
Krishnamachariar y.Krishnamachanar 
(4), that the horoscope would be admis¬ 
sible in evidence to prove the age of the 
person whose horoscope the document 
purports to be, if the parson who made 
the horoscope is called is alive to testify . 
to his special moans of knowledge of the 
date of the birth of the person in ques¬ 
tion. Wo are therefore of opinion that 
in the circumstance the horoscoiio has 
been rightly admitted in evidence and 
the first ground taken therefore must 
fail. It appears also that the horoscope 
was examined and compared by Dbarma 
Das’s father-in-law at the time of 
Dharma Das's marriage with his 
daughter. 

1. A 1 R 1916 P 0 212 = 43 I A 256=39 I G 

‘ 401 (P.C). 

2. (1890) 17 Cal 849. 

3. (1894) 17 Mad 134=4 M L J 85. 

4. (1916) 38 Mad 160=191 C 452. 


Apparently this horoscope was given by 
Dharma Das’s mother to Dharma Das’s 
father-in-law for comparison with the 
horoscope of Dharma Das’s wife. The 
astrologer who made the comparison is 
dead and tlio mother of Dharma Das is 
also dead and their ovidonco was not 
cousoquontly available at the hearing of*, 
the suit. The Subordinate Judge is of. 
opinion that the horoscope i.s admissible 
in evidence under 8. 32, 01. 6, Evidence' 
Act, but we are of opinion that it is noti 
receivable in evidence under Cl. fi but is' 
receivable in ovidonco under Cl. 5 w'hich^ 
no doubt requires that the party niakingi 
it must have special means of knowledge.| 
In the circumstances detailed above iti 
appears clear tlmt the astrologer pre¬ 
pared the horoscope on the information 
of some one who had special moans of 
knowledge, viz., some members of Dliarma 
Das’s family and the horoscope was ad¬ 
opted by the family as representing the 
correct date of .Dharma Das’s birth as it 
was used for the jHirposes of comparison 
at the time of Dharma Das’s marriage. 
The next ground taken is that dcfentlant 
1 should have benn made liable as the 
money borrowed was for the marriage of 
Dharma Das, a member of the joint 
family: and the expenses of the marriage 
is undoubtedly a legal necessity which 
would make the loan binding on the joint 
family ; and would bo recoverable from 
the joint family properties. The answer 
to this contention is that the finding of 
the lower appellate Court is that the 
creditor did not make any bona fide in¬ 
quiry about the existence of necessity 
and that the brothers Dharma Das and 
defendant 2 wove possessed of considerable 
landed property at the time and there 
was no justifying necessity for the mort¬ 
gage. Both grounds taken in the appeal 
fail and the appeal must be dismissed. 

B.R./r.K. Appeal dismissed. 
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Guha and M. C. Chose, JJ. 

Mano Mohan Neogy —Appellant. 

V. 

Surendra Kumar Bay Choiudhury and' 
others —Respondents. 

Appeal Ho. 412 of 1931, and Civil Rule 
No. 1246 (M) of 1931, Decided on 9th 
June 1932, against original order of-Sub- 
Judge, 1st Class, Dacca, D/- 14th Sep¬ 
tember 1931. 
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Civil P. C. (1908), O. 41, Rr. 1 and 4- 
Order removing .receiver i«appealable—But 
receiver cannot appeal from such order. 

As tho authority to cal] a receiver into being 
necessarily implies tbc authority to terminate 
liis Innctions, the order removing a receiver is, 
like the order appointing liira, an appealable 
order. Uni a receiver cannot properly appeal 
from an order of llio Court discharging him from 
,his trust : the right to discliargo him rests vvith 
the Court at any stage of tho controversy: and 
from the oxorcise of this right the receiver can¬ 
not appeal: A I It 1320 Cal 69.B, Bei on. 

f J’ 63 C 2 ; P M C 2] 

Gn7Uifla Charan Sen and Asita 
Gliose —for Apj)cllant. 

S. C. Basok, Bankim Chandra Banerji, 
Eajendra Chandra Guha, Bansori Lai 
Saykar anJ Mahendra Kimar GUose — 
for Respondents. 

Guha, J .—Tlie plainlifi’s-roFipondonts 
in tin's appeal instituted a suit in tho 
first Court of tlio Subordinate Judj^o at 
Dacca, Suit No. 2fi3 of J92‘J, for dissolu¬ 
tion of partnership and for accounts, for 
partition of iinmovabio properties, as 
also for ancillary and incidental reliefs. 
Thoro tvas a i)rayer for aj)poinlinont of a 
receiver in the suit. A juuliminary de¬ 
cree was passed in tho suit, and two 
persons wore apjiointod joint receivers, 
by an order dated 3rd Sejitcniher lt)‘28. 
Tho receivers so appointed took posses¬ 
sion of the jiroperlies in suit, and were 
in charge of tho management of the same. 
On l.')th May 1931, defendants 5 to 21 
made an application for I ho removal of 
tlic joint )'occiMn's appointed by the 
Court, and for tlm aiipointment of a 
cojnpctcnt and ollicicnt receiver or ma¬ 
nager, on a mo(I('st scale of remunera¬ 
tion or <m a fixed salary, so as to reduce 
the cost of managornent, and effect 
economy. It ajjpears tliat tlio pleaders 
ajjpearing on holialt of the plaintiffs and 
defendants, other than defendants 6 to 
21 the applicants for removal of the 
joint receivers, stated before tho Court 
below that their clients had no objection 
to any curtailment of costs if that could 
bo effected without impairing eflioiency 
in the management of tho properties. 
The parties to tho suit represented by' 
their pleaders were heard by the learned 
Subordinate Judge in the matter of the 
removal of receivers, and on 14th Sep¬ 
tember 1931, an order was passed direct¬ 
ing that Babu Ban Behart Saha, one of 
the joint receivers, do provisionally'work 
a# the sole receiver from October 1931, 
and that the other receiver BaiMan. 


'■ *jR , 

mohan Neogy Bahadur be removed. The 
receiver so removed by the order of the 
learned Subordinate Judge lifts^aigpealed- 
to this Court. 

To this appeal, so preferred by. the re¬ 
ceiver removed by the order of the Court, 
a preliminary objection was taken, on 
behalf of defendants 5 to 21, respondents 
in tho appeal. It was ui’ged that the- ap- 
peal was not maintainable: tho order of 
removal of the receiver passed by the 
Subordinate Judge on 14th September 
1931, was not an appealable order under 
the law, regard being had to the provi- 
sions contained in S. 104, B, 1, sub- 
B. (s), 0. 43, Civil P. 0. It was further 
contended by the learned advocate for 
defendants 5 to 21, respondents, that in¬ 
asmuch as none of the parties to the suit 
had appealed, the order of removal of 
one of tho joint receivers could not be 
challenged by the receiver so removed; 
tho receiver himself bad no right of ap¬ 
peal under tho law, from the order as it 
stood. It has been strenuously conten¬ 
ded on behalf of the appellant, that the 
preliminary objection directed against 
the maintainability of the appeal, could 
not bo given effect to; it was urged that 
none of the grounds upon which the ob¬ 
jection was formulated was sustainable in 
law. Tho first question that requires con¬ 
sideration is whether the order of remo¬ 
val of a receiver was appealable as such, 
irresiicctivo of the position whether the 
receiver has the right to appeal against 
any order made under B, 1, 0. 40, which 
will presently be examined. The order 
appointing a receiver of any property 
under B. I, 0. 40, Civil P. C., is 
an appealable order; order of removal 
has not been made appealable by any 
express provision, contained in tho Code. 
Tho jiowei of a Court to remove or dis¬ 
charge a receiver whom it has appointed 
may however be regarded as well establi¬ 
shed, and that power may be exercised 
at any stage. The power of removal 
must of necessity be treated to be an ad¬ 
junct to the power of appointment a 
power incident to and following from 
the power of appointment. The autho¬ 
rity to call a receiver into being neces¬ 
sarily implies the authority to terminate 
his functions. In this view of tho mat- 
ter, it may be held in favour of the ap- 
pellant before us that the order oi re¬ 
moval passed by the Subordinate Judge 
is an appealable order. This would bo 
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in consonance with the. decision of this 
Court in the case of Sripati v. Bibhuti 
Bhusan (l), in which it was held, by 
speoiar reference to the provisions of the 
General Glauses Act, that if the right of 
appeal was given against appointment, 
it was given also against the removal of 
a receiver. 

The next question is the one that re¬ 
lates to the receiver’s right to appeal 
against an order of removal passed by 
the Court appointing him. The receiver 
has under the law, the right to appeal 
when any order is made by the Code, 
under E. 4, 0. 40 of the Code. The ex¬ 
press pfovisions so made, conferring the 
right of appeal so far as a receiver was 
concerned, limits the general right to ap¬ 
peal in any of the other niatters men¬ 
tioned in E. 1, 0. 40, including an order 
of removal of a receiver, by implication. 
It is inconceivable that the legislature 
intended that a receiver should have the 
right of appeal from any and every order 
passed by the Court appointing him, 
seeing that the express provision con¬ 
tained in the Civil Procedure Code 
limits the right of appeal by a receiver to 
the Only case where there is a direction 
for the attachment of his property'. The 
parties to the litigation had undoubted- 
ly the right of appeal, if they were ag¬ 
grieved by any order passed by the 
Court, under R. 1, O. 40 of the Code. 

The view expressed above which fol- 
lows the plain reading of the provisions 
of the Code of Civil Procedure, bearing 
upon the question under consideration, 
is amply supported by authority of de- 
cisions of Courts in England. According 
to the English practice, a summons or 
notice of motion for the discharge of a 
recoivor, should he served on all the par¬ 
ties and the receiver; but a receiver is 
not generally entitled to appear at the 
hearing of the application : see Eerr on 
Receivers, Edn. 8, p. 344, and the cases 
refeiTed to there. So far as decisions 
by Courts in America are concerned, 
based upon general principles, the views 
are very well pronounced, and we have 
no liesitation in accepting the same. A 
Iteceiver, according to decisions by Ame¬ 
rican Courts, should not be heard on 
motion to vacate his appointment; ho is 
not a party in interest, and has no stand- 
ing to oppose the motion: He cannot 
i nterfere in questions afifecting rights of 
1. A I B 1926 Cal 693=92 10 940=59 Qal 819 


parties and the disposition of the pro¬ 
perty in his hands; the receiver is not an 
agent or representative of the parties to 
the litigation. So far as the right of ap¬ 
peal is concerned,’the decisions by Ameri¬ 
can Courts indicate that a receiver 
cannot properly appeal from an order of 
the Court discharging liim from his trust; 
the right to discharge him rests with the 
Court at any stage of the controversy: 
and from the exercise of this right the. 
receiver cannot aiqieal. The Court in the 
exercise of its discretion may muko any 
order discharging or removing a receiver 
for the proper care and management of 
the property in the Court’s custody; and 
the receiver, an ofTicor of tlio Court, 
should not bo allowed b>' an aj)po!il, to 
interfere with sueli an 'order: see High 
on Rocoivors, Edn. 4, pp. 313, 970, 982 
and 897). In the cjse before us il; is for 
the purpose of eiTocting economy, con 
sonant with oflicient administration of 
the property in suit, that the Court has 
directed the removal of one of the joint 
rocoivors; and it is pre-eminently a case 
whore the rules of general ajiplicalion, 
to which reforenco lias been made above, 
m the matter ol viglit of Iho receiver 
when a question of liis removal or dis¬ 
charge bv the Court arises, are appli¬ 
cable. Wc have therefore come to the 
conclusion that ujton the provisions con¬ 
tained in the Code of Civil Procedure 
and also upon principles of general a])- 
plication, tlio appeal by the receiver, as 
preferred to this Court, cannot lie, from 
the order by ilie learned Sulun'dinato 
Judge. The luolimiini y objection raised 
on behalf of defendants 0 to 21, respon¬ 
dents, relating to the maintainability of 
this appeal sliould, in ovir judgment, be 
allowed to prevail, and the appeal must 
be dismissed. We direct accordingly. 

Rule No. 1246 (M) of 1931 is discharg¬ 
ed. The parties are to bear their own 
costs in the appeal and the Rule. 

M. C. Ghose, J. —I agree. 

K.N./b.K. Appeal dismissed. 
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Mukebji and Babtley, JJ. 

Bhupendra Narayan Sinha —Defen¬ 
dant—Appellant. 

/ V. 

Maharaj Bahadur Sinha and others — 
Plaintiffs—Respondents. 

Appeal No. 446 of 1928, Decided oi^ 
20th May 1932. 
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Catcii^ 


(«) Pntni Regulktion (8 oi 1819)—Putni 
. tenure, contitting of lenda in more toueis 
then one con be told under Reguletion. 

There is nothing in Begnlation (8 of 1819) to 
justify the view that a putnl tenure consisting 
of lands situated in more touzis than one is not 
a taluk under that Begnlation or that it cannot 
be sold under it: IB I 0 686, Bef. LP 87 C 1) 

(b) Putni Regulation (8 of 1819)—Collec¬ 
tor can hold sale in spite>of Commissioner’s 
decision to contrary. 

For the purpose of the Futni Begnlation the 
Commissioner is not appellate authority in his 
relation to the Collector. The Collector has 
jurisdiction to hold the sale in spite of the deci¬ 
sion of the Commissioner to the contrary. 

tP 87 C 1] 

(c) Putni Regulation (8 of 1819)—Putnidar 
bound to pay additional revenues — No 
remedy suggested in kabuliyat for realization 
of demand as to cesses—Cesses should be re¬ 
garded as part of putni and sale held under 
Regulatien. 

Where by the terms of Iho putni kabuliyat 
the putnMiir romaiiicd bound to pay any addi¬ 
tional roveimo or any new imjiost which might 
ha levied by tlio iinthoritios on the zamindaris, 
cesses were covered by these words and ihorc 
being no other means suggested in the kabuliyat 
for realization of the demand as to cesses than 
a sale under the Ki'gulatinn, it is only a fair 
coiistructiuu to put on the document to hold 
that thu intention of the contract was that the 
additional imposts wero to be treated as part of 
the putni rent and realized as such. (.1* 8S C 1] 

(d) Putni Regulation (8 of 1819)--Estop¬ 
pel—Plaintiff can object to putni sale al¬ 
though previously be prevented sale by pay¬ 
ing up revenue. 

Where on all previous occasions when proceed¬ 
ings under the Begnlation wore applied for, the 
plaintiff deposited the zainindar's'dues and pre¬ 
vented the sale, it cannot he contended that 
there was anything in plaintiff’s conduct which 
lirocludcd him from (aking tho objection that 
the Begnlation did not apply to the putni and 
tliat it could not bn sold thereunder. 

[P 58 C 2] 

(e) Putni Regulation (8 of 1819)—Auction 
sale—Bidders under impression that if money 
due would arrive, sale would not be effected 
—Sale cannot be upheld, 

Intending bidders present at a putni sale were 
under the impression that if the money due 
would arrive during the course of the day, the 
-sale would not be effected. 

Held : that an auction sale held uuder such 
circumstances is not a sale with free and un¬ 
restricted competitivo bidding which U its es¬ 
sential characteristic and cannot be upheld. 

• - IP 00 0 1] 

(f) Putni Ragulation (8 of 1819), jS. 8— 
Putni in arrears regarding which samladar 
does not wish to proceed need not b« men* 
tionod in notice. 

Where there are several other tenures in a 
zamlndari in arrears and the zitmindar mentions 
only the particular tenure against which ho 
wishes to proceed in bis application and notice, 
the requirements of S. 8 are (implied with. It 
is not hecessary to state in the application or in 
the notice any putni which may he in arrears 
hut in respect of which the zamihdar does not 


desire to proceed : A I B 0 m S 

1981 Cal 396 and A I R1989 CW M9, « 

(g) Putni Rogulatioit (8 of 
Conapiewoua—Manning of^ioai^iljl^v ’; • 

The word ' conspi6aoua‘ 'oceurrlkwm.'B*j^ (8) 
is a relative term. A plgoe 'i&sldd t&e'^KtfSiiAir- 
where putni notices he^e olways >»hn 
and the publio have free access to the' . 

everybody interested in mattm of tbie 
tion knows very well that such' notices are to be 
found there, is a oonspiououe place witbto Hire' 
meaning of S. 8. [p 61 01] 

Sarat Chandra Baatt, Siiaram Baner 
see and ProJcaah Chandra Bhase-Aot Ap¬ 


pellant. 

iS. 0. Basah, Nareah Chandra Sen 
Oupta and Uruhramdaa Chahravarti — 
for Bespondents. 


Judgment. —This is an appeal from a 
decree passed by the Subordinate Judge 
of Murshidabad, setting aside a putni 
sale. The plaintiff held the mehal which 
formed the subject matter of the suit, 
eight annas in patni right and the other 
eight annas in durpatni right, the patni- 
dars in respect of the l.ittor-share being 
the pro forma defendants 5 to 7. The 
principal defendant, the Raja of Nashi 
pur, is tho s!amindar. Tho patni was 
originally created in 1854. Tho plaintiit 
and tho pro forma defendants 6 to 7 ac- 
rpiired it in 1902 and executed the usual 
security bond in respect of it and got 
their names recorded in the samindar's 
sherista on payment of nazar. It com¬ 
prises lands of three touzis, namely, 
Nos. 434 and 523 of the District of Mur- 
shidabad, and No. 1152 of the District of 
Birbhum. It goes by the name of Mehal 
Sail Mail and bears an annual jama of 
Rs. 12,350. For arrears of rent for the 
first half year of 1331 B. 8. the defen¬ 
dant, the Raja, on Ist Kartick of that 
year, applied for sale of’ the patni mehal 
under Regulation 8 of 1819* The plain¬ 
tiff objected to the proposed sale on the 
ground that the Regulation did not ap¬ 
ply inasmuch as the mehal was com¬ 
prised 'v^ithin more touzis than one. 
The Collector upheld the objection and 
rejected the application for sale. On 
appeal by the defendant the Commis¬ 
sioner affirmed the Collector’s ordey on 
13th May 1925. In the meantime the 
rent for the next half year having fallen 
in arrears tho defendant on Ist Baisak 
1332 (s=:15th April 1925) made another 
application for the sale of -the mehal 
under the said regulation for the entire 
amount of arrears of rent for 1331 B. S. 
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The sal? was fixer! for 1st Jaistha 1332 
(*15th May 1925). 

The plaintiff put in an objection on 
the ground already mentioned as also on 
other grounds, and in support thereof 
filed Certified copies of the order of tho 
Collector and of the Commissioner in 
connexion with his objection in the pre¬ 
vious application for sale, to which 
reference has already been made. That 
objection was heard at 2 p. m. on the 
said 15th May 1925, the date fixed for 
the sale, by the then Collector Mr, W. S. 
Adie, who for reasons to which it is not 
necessary to refer, disagreed with the 
view taken by his predecessor and did 
not feel bound by the decision of tho 
Commissioner and verbally rejected the 
plaintiff’s objection. What happened 
next is a matter of controversy between 
the parties, and of it two versions have 
been given. (Versions of both parties 
were then stated and the judgment pro¬ 
ceeded.) The accounts of the events sot 
forth above have been taken from tho 
pleadings of the parties and they repre¬ 
sent only tho bare outlines of the two 
stories in the main features which were 
developed in much fuller details in the 
evidence adduced, but with variations, 
here and there, which are not worth 
mentioning. 

On 19th May 1925 the defendant put 
in the balance of the purchase money, 
that is to say, Es. 13,600, and the Col¬ 
lector thereupon confirmed the sale on 
the 20th. The plaintiff then appealed 
to the Commissioner, who held that the 
sale was illegal and invalid and ordered 
the sale certificate issued by the Col¬ 
lector to be cancelled. The sale certifi. 
cate was accordingly cancelled on 24th 
August 1925. The defendant thereupon 
moved the Board of Bevenue who, on 
8th February 1926, expressed the view 
that the sale was illegal, but that nei- 
thef the Commissioner nor the Board of 
Bevenue had jurisdiction to set it aside, 
and the plaintiff would have to seek his 
remedy if he so desired in the civil 
Court. .Tho plaintiff accordingly insti- 
tuted'the present suit on 13th February 
1926. Tho Subordinate Judge ' has 
decreed the suit and set the sale aside. 
From this decision the defendant has ap¬ 
pealed. The validity of the sale was 
challenged on behalf of the plaintiffs on 
various grounds on some of which the 
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Subordinate Judge held in plaintiff’s 
favour and on the others in favour of the 
defendant. Connected with the appeal 
therefore there has been a cross-objec¬ 
tion preferred on behalf of tho plaintiff 
as respondent in the appeal. 

Before dealing witli tlio grounds urged 
in the appeal and the crosa-ohjoction it, 
would be convenient to dispose of a 
preliminary objection taken on behalf of 
tho plaintiff as regards tho maintainabi¬ 
lity of the appeal. Tho substance of the 
objection is that under an order made 
by this Court on 13th May 1929 the 
plaintiff, who is still in possession, has 
been paying in tho patni rents and the 
defendant lias been withdrawing the 
same and that therefore tho defendant 
is precluded from questioning any longer 
the validity of tho decision of thg Court 
below by which the sale was set aside 
and the plaintiff was restored to hi- 
rights as the holder of tho ])atni not¬ 
withstanding tho sale that hud taken 
place. In our opinion, there is no force 
in this ohjoction bocanso tho with¬ 
drawal and acceptance of the rents on 
the p.art of tho defendant have been 
under the order of this Court, made in 
pursuance of an .arrangement which tho 
parties suggested and which obviously 
was intended to operate without pre¬ 
judice to their rights in tho appeal. It 
cannot be suggested that the defendant 
in withdrawing and accepting tho vents 
as aforesaid has taken a benefit under 
the decree of the Court below s<j as to 
be estopped from (jue.s(ioning the vali¬ 
dity of that decree any longer. 

It will bo convenient to. deal with thef 
cross-objection first because the grounds- 
urged in connexion with it may bo dis¬ 
posed of quite shortly and none of them, 
in our opinion, ought to succeed. Those 
are grounds as regards which the Sub¬ 
ordinate Judge has held against the 
plaintiff. 

The first ground is that inasmncli aa 
tho patni comprises lands of three feou- 
zis or estates, two of w'hich are in the 
District of Murshidabad and one in the- 
District of Birbhum, tho provisions of 
Eegulation 8 of 1819 would not apply to 
it. The substance of the contention is 
that tho patni taluk being an offspring 
of a touzi or an estate cannot be more 
extensive than the touzi or the estate 
itself. This contention is supported 
certain decisions of the revenue author!. 
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kies with regard to the same patni (vide 
Ex. 7, 7 (a) and 7 (b), and what was 
said in Note 31 to S. 8 contained at 
p. 202 of the Board’s Manual of the 
Revenue and the Patni Sale Laws, 1928. 
It was however hold by this Court in 
the case of Manindra Chandra Nandi 
,v. Annada Mohan liai (l), tliat the con¬ 
tention is not well founded and that 
there is nothing in Regulation 8 of 1819 
to justify the view that a patni tenure 
jconsisting of lands situated in more 
'touzis than one is not a taluk under 
jtluit Regulation or that it cannot ho 
.sold under it. It is interesting to note 
that Note 31 referred to above has been 
abrogated by the Board by a Resolution 
])assed on 10th June 1929. Certain 
anomalies and diflicnltios w'hich avo sup¬ 
posed to ensue from such a view have 
been pointed out to us, hut whatever 
the peculiar results might be in any 
particular case we are not prepared to 
liold that the view is not correct. It is 
not sugge,stod that by reason of a part of 
lauds of the patni being siluafed within 
the Collcctorato, the Collector of Mur- 
shidabad bad no jurisdiction to sell the 
patni or that the Oolloctoratc of Mur- 
shidahad does not satisfy the retiuiro- 
inents, S. 3, Act 0 of 18o3 and S. 3, 
Act 8 of 18G5. 

Tiie second contention is that the 
Collector liaJ no jurisdiction to hold the 
sale in spite of tlie decision of the Com¬ 
missioner to the contrary. The Commis¬ 
sioner's decision (J'lx. 7) passed on I3tli 
May J92f) appears to have hcen brought 
to the notice of the Collector on 15th 
May 1925 (vide Ex. 5). The Collector 
was not altogether conventional in refus¬ 
ing to follow the ruling of llio Commis¬ 
sioner, a superior revenue authority, and 
especially as the latter was amply sup¬ 
ported by the view of tlio Board of re¬ 
venue as it then was. But for the pur¬ 
poses of the Patni Regulation the Com¬ 
missioner is not an appellate authority 
in his relation to the Collector. It is not 
possible therefore to bold that the Col- 
lector had no jurisdiction to hold the sale 
in spite of the view 'iShich the Commis¬ 
sioner had expressed; vide also Ex.7 (b). 

The third ground taken is that the 
postponement of the sale to a future 
hour and the holding of the sale at 
that. hour was without jurisdiction, 
o# in any event was irregula r and 
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occasioned an injury to the plaintiff 
because most of the bidders bad, by 
that time left the Court, ■ iTbSi faots' 
are that the property was put up for 
sale about 2 p. m., and time W’asgranted 
to the plaintiff at his request for bring¬ 
ing and paying in the money and when' 
about 5 p. m. the money did not arr.ive, 
the sale was held. The Subordinate 
Judge has held that the sale in question 
was not held in the order provided for 
in the regulation, but that. this irregu¬ 
larity had been waived by the plaintiff 
because ^t was at his instance that the 
sale was adjourned to 4-80 p. m., and as 
the plaintiff must have foreseen the cir¬ 
cumstances under which the sale would 
bo then hold, he cannot be permitted to 
complain. It is quite true that once the 
sale commences, the notice under S. 8- 
being taken down, it has to be conduct¬ 
ed by calling up the lots successively in 
the order in which they may be found 
in that notice (Ss. 9 and 10) and no sale' 
shall be stayed or postponed on any ac¬ 
count unless the amount of the^ demand 
he lodged; S. 14. 

But in this case it is not at all clear 
that the sale had so commenced or that 
when the Collector took up the matter 
at 2 p. m. he intended to .proceed with 
the sale any more than to deal only with 
the objection of the plaintiff. ^ If at that 
point of time, on the plaintiff b objection 
to the sale being verbally rejected, tha 
Collector at the plaintiff’s request grant¬ 
ed him time to pay in the arrears and 
ad.iouTned the sale to a future hour, the' 
plaintiff should he the last person to be 
allowed to say that the Collector acted 
without jurisdiction. What S. 10 speaka 
of is the calling up of the lots in the 
order in which the lots are mentioned in 
S. 8, which is an entirely different thing 
from what is complained of by the plain¬ 
tiffs so far as this ground is concerned. 
To get over the effect of the consent 
which had been given on the jdaintiff’s 
behalf it was suggested in the plaint and 
attempted to be proved on behalf of the 
plaintiff that the order (Ex. A) which 
bears date 15th May 1925 did not con¬ 
tain a correct recital of facts and was 
not passed by the Collector at the time. 
And this position is sought to be sup- 
jKirted by the petition, Ex. 1 (a), whiob 
the plaintiff made to the Collector on 
20th May 1925, and on which the only 
order passed by the Collector was Eiie.’* 
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'We are not prepared to hold that the 
plaintiff has been successful in establish, 
ing the position he contends for. In our 
opinion it is clear beyond doubt that 
there was consent on the part of the 
plaintiff to have the sale held on that 
day if the dues were not paid by 4-30 
p. m. We think the plaintiff having 
himself obtained the order for adjourn, 
ment and for a sale at a future hour in 
case of default, must be taken to have 
waived all such objections as were the 
results which that consent produced. 

It has then been urged that^he find¬ 
ing of the Subordinate Judge that tive 
notice which is necessary to be served at 
the mofussil, namely, “at the principal 
town or village upon the land of the de¬ 
faulters” was duly served, is wrorg and 
unjustified on the evidence. We have 
oxamined the evidence bearing upon this 
point and we see no reason to dissent 
from the view which the Court below 
has taken. The lappellant lias applied 
to tender as a piece of additional evi¬ 
dence a school register in order to con¬ 
tradict D' W. 2, Mohamed Matlab Hos- 
sein, who is one of the witnesses to that 
service; but to receive such evidence at 
this stage would obviously bo very un¬ 
satisfactory and we have accordingly re- 
jected this application. 

Another objection taken, which how¬ 
ever was not taken in the Court below, 
is that the cesses which formed a part of 
the arrears for which the sale was held 
,could not be realized by a sale under the 
regulation. It appears that by the terms 
(Of the Fatni Kabuliyat of lb54 (Ex. J) 
■the patnidar remained bound “to pay any 
.additional revenue for any new impost 
Iwhich might be levied by the authori- 
jties on the zamindaries.” That cesses 
jfall within these words cannot be dis- 
iputed. There being no other means sug- 
jgested the kabuliyat for realization of 
{the demand as to cesses and a sale under 
jthc *regalations, it is only a fair con- 
jstruotion to put on the document to 
.hold that the intention of the contract 
jwaB that the additional imposts were to 
|be treated as part of the patni rent and 
irealized as such. We may point out, 
though not as an authority on the ques¬ 
tion, that the recovery of interest and 
cesses under the regulation is a practice 
sandtioned by the Board of Revenue: 
vide Board's Manual of Revenue and 
Patni Sale Laws, 1928, p. 203, Note 32. 


The objections which the defendant 
took in the Court below as regards the 
maintainability of the suit were decided 
against him and they have not been 
repeated before us. To resist the plain¬ 
tiff’s claim a further objection was taken, 
namely, that the plaintiff was not com. 
petent to challenge the validity of the 
sale for two reasons: firstly because, as 
it is said, the plaintiff had never before 
taken any exception to a sale of the 
Patni under the Regulation; and secondly 
because the plaintiff had waived all 
irregularites in connexion with the pre¬ 
sent sale by asking for an adjournment 
of it and consenting to it being hold at 
4.30 ]).m. on the day in question. Both 
the grounds have been overruled by the 
Subordinate Judge and we are in* entire 
agreement with liiiii so far as this^mattor 
is concerned. It appears to ho an ad¬ 
mitted fact that on all occasions pre 
vioiisly when proceedings under the 
Regulation were applied for the plaintiff 
deposited the zamindar's duos and pre¬ 
vented the sale, and it was only when 
the rent for the first half year of 1331 
fell duo and sale was applied for and tlie) 
plaintiff was not able to pay tho same! 
that ho took tlio objection. Tn such| 
circumstances it cannot he contended' 
that there- was anything in tho plaintiff’.s' 
previous conduct which jnecluded him! 
from taking the objection: ho iiad noveij 
allowed a sale under the Regulaliou to; 
lake place. The application that was 
made for adjournment of tho sale and in 
consequence of which tho sale was ad¬ 
journed to 4-30 p.ni. can, in our opinion, 
in no view of the caso he re.gardcd as a 
waiver of all antecedent irregularities, 
if any, hut only a waiver of such irregu¬ 
larity as was necessarily duo to wliat 
was done at his ow'n request, namely, by 
the adjournment of the sale. 

We have now to deal with such of the 
grounds as have been found in favour of 
the plaintiff and on which the Court 
beloyr has set aside the sale and which 
consequently form the subject-matter of 
the findings which the appellant assails 
in his appeal. In this connexion tho 
first and most important question to 
consider is what exactly took place at 
tho sale that was held. The plaintiff’s 
allegation Vas that tho Collector told 
the defendant’s agents, Babu Fprna 
Chandra Cbatterjee, and Babu AnilKunuU: 
Ohatterjoe, that if the money would be 
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paid by the plaintilBf on the next day, 
i.e. 16th May, he would cancel all papers, 
etc., relating to the proceedings that 
were being held and the said two agents 
consented to the proposal of the Collec. 
tor and gave an undertaking that they 
would receive the money and let the 
proceedings ho annulled. The defendant, 
on the other hand, denied that there 
was any such proposal made by the Col¬ 
lector, or any such undertaking given by 
the defendant’s agents. The Collector 
Mr. Adie undoubtedly would have been 
the best witness to speak on this 
matter, but he has not been and indeed 
could not bo examined on either side 
because he was on leave at the time 
w'hen and for a long time before the trial 
look ])la'-o in tlie Court ])e!ow. Wo may 
say bore tliat we do not agree with the 
Hul)ordinal(( Judge in liis view that it 
was liio defendant's duty to oxaraino 
him; in our o])iiiion, that was no more 
tlie (lofondivnt's duty tlian it was of the 
plaintiff, Imt wo cannot blame either 
party for liis non-examination lieeauso 
in point of fact l)i) was not. available. 
(Eviilenco as regards the version of wliat 
oecuried was consiilered and tlie judg- 
tnent tlien proceedeil). hi our judgment 
tbo interest wliicli the Collector took, 
and in our oiiinion riglitK took, in seeing 
that the defendant's agents sbould act 
up lo (lie undertaking that Jiad been 
given, and tlie conduct of Puma Jiabu in 
drawing up tbo draft, when admittedly 
he liad no authority from his principal 
to allfiw the salo to be oaneolled, load 
unmistakcably to tbo conclusion that 
the sale must have been hold on an 
understanding such as lias been spoken 
to on bohalf of the plaintiff. The ac¬ 
count given on bohalf of the defendants, 
of tlie events that followed the sale, 
would not, 'in our opinion, auOioiently 
explain the aforesaid two facts. 

To our mind it is plain beyond doubt 
that Puma Babu, although he had no 
authority from his principal, had readily 
agreed to the proposal which the Collec¬ 
tor had made and which was a very fair 
one, and had assured the Collector, as 
one might naturally do, that ho wa.s 
really concerned with the tnoney and did 
not care for the property, that out of the 
best of motives he agreed to accept the 
money and not proceed to complete the 
isaj^, should the money arrive, that he 
honestly thought that his principal 


would consent to the conrse U all fotore 
troubles would be saved, and- tkit ha 
quite honestly suggested the. 
that the plaintiff should also a$r^ to in 
order that objections might not: W raised 
to a sale of the patoi in futurei j6nt it 
seems that he had counted without the 
host, for his principal evidently did not 
ultimately agree to forego the bargain 
tliat ho had made, and consequently the 
negotiation fell through. The result was 
that the Collector was unable to do any¬ 
thing further in the matter and had to 
conclude the sale on 20th with the fol¬ 
lowing order : 

“ The purchaser paid Bs. 3,i00 oa.the date of 
sale which was kept in a bag iB the Treasury 
(vidcT. 0. W. receipt dat^ 16th May 1926) 
and was credited into the Treasury on 18th Hay 
19v!6 (vide ChaUn No 109Bovenu6 deposit, dated 
18lh May 1926). The baiahee of the purchase 
money, Hs. 18,600, thirteen thousand and six 
hundred, was dopo.sitod by Ohalan No. HB dated 
19th May 1925. The sale is toncludod." 

Those, in our j'udgment, were the facts. 
But there is one aspect of them which, 
in our opinion, lequires very serious con- 
Bidorntion. There can be no doubt that 
the sale was hold on the dlear under¬ 
standing that sliould the money come, 
the sale would not stand. Four bidders 
bid at the sale. Of them, the bids for 
the zamindar wore .the initial bid of 
Ks. 10,000, an intermediate bid of 
Its. 14,000 and the final bid of Rs. 16,000. 
TJio throo other bidders offered Rupees 
12,000, Rs. 13,000 and Rs. 15,000 respec- 
tively. The plaintiffs allegation was 
that ' 

“tbo tw'o agents, on behalf of the samindat 
having tonsenied thereto (i. e., to receive the 
money sbould it arrive) the Collector did not 
allow tho intending pnrehasers who were present 
to ofler any further bid." 

P.W. 2, Jnanendra Mohan Sircar, says: 
“People were present in tho Court at the time 
of the sale to tho extent oi 10 or 16, and some 
of them bid at the sale, but the Collector told 
them not to bid as, if tho plaintiii's men came 
with money, it would have to bo accepted and 
tho bidder's money returned and after that no 
one bid for the property at tbo salo." 

P. W. 6, Kristonath Gupta, says: 

“There were 2 or S bids including tho last 
bid of Puma Babu and then the Collector said. 
that when the sale would be cancelled upon 
payment further bidding was not accessary. No 
one else bid after that. , 

P. W. S.Dhironclra Chandra Das Gupta, 
says: 

^‘In holding tho sale the Collector repeated 
with Puma Babu once or twice- that if the 
money came he would have to accept it and 
Furua Babu expressed his assent to it * * * 
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^rhen tho biddiDg wan going on the Collector 
said that if they wonld take tho money when it 
cfimc, there was no use for muoh bidding, and 
after tl^at Furna Htibu bid and no other bidders 
did so." 

Tho Nazir, D. W. 1 Gobimla Gopal 
Mazumdar, whoso evidenco on this point 
is on a par with what it is on all other 
points, says; 

“I do not remember whether when bidding 
was going on the Collector said that it was no 
use bidding as the money would bo paid the day 
after and the sale cancelled.” 

On the evidence quoted above, which 
we see no reason to disbelieve and which 
fits in very well with the i^robabilities 
of tho case, wo have no hesitation in 
■holding at least this: that everybody 
[present at the sale was under the im¬ 
pression that if the money would arrive 
'the sale would not be effective TJiat 
the facts wore as we have found clearly 
appears from a petition which was filed 
before the Collector on behalf of the 
plaintiff on the very next day, viz., the 
16th; vide Ex. 1 as appears from the Col¬ 
lector’s initials with that date underneath 
the same, in which it was said; 

‘‘Both the agents of the zamindar having 
agreed to that and having given express under¬ 
taking to that effect you did not allow tho 
bidders present to bid any further." 

The story given in the plaint was tho 
story given on the v’ery next day, and it 
is inoonceivable that it could find a placo 
in this petition unless it was substanti¬ 
ally true or that it would not have been 
challenged if it was not so. An auction 
sale held under such circumstances is 
[not a sale with free and unrestricted 
'competitive bidding which is its essen- 
itial characteristic and is not a sale which 
'can be uphold. Added to it is the 
patent fact that the sale, such as it was, 
fetched a ridiculously low and utterly 
inadequate price which cannot but have 
been its direct result. The patni rent 
for one 3 mar was Rs. 13,000 and odd 
and the patni itself was kftocked down 
for*Rs. 16,000. The plaintiff’s case is 
that it.s value is Rs. 5 lacs, but in any 
case it is evident that it is 'nowhere 
near what it has fetched. 

Two other points have beep found in 
favour of the plaintiff by the Subordi¬ 
nate Judge and as they have formed tho 
subject of the appellant’s attack it is as 
well that we should deal with them 
quite shortly. 

The Subordinate Judge has held that 
there was no comprehensive application 
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and notice in this case, such as is re¬ 
quired by S. 8, Cl. ( 2 ) of the Regulation., 
The application that was made is Ex. B 
and tho notice that was jmt up is Ex. 12. 
The Subordinate .Judge found on a com¬ 
parison of those two with the notice 
Ex. H that was put up on the same day 
at the zauiindar’s kutchery, that in 
Ex. H a very largo number of tenure's 
were moiitioncd as being in arrears, 
while in Ex. E and Ex. 12 it was 
this one tenure that was asked to be 
sold and advertised for sale. Tho con¬ 
clusion that he has arrived at on this 
comparison is tliat inasmuch as there 
wore other tenures which . were in ar¬ 
rears in Ex. H and the zamindar men¬ 
tioned only this particular temiro in 
the ai)plioation Ex. E and in tlie notice 
Ex. 12, tho re(iuirenicn(s of tho section, 
w'ero not conijiliod with. Wo arc unable- 
to agree with tho view which tho Subor¬ 
dinate .Judge ha.s taken. It has not 
been proved that there was any other 
patni tenure of tlio zamindar that was 
sought to 1)0 pi'ocoeded against under tlie 
regulation; and so long as that has not' 
been proved, tlie more fact that there 
were odior patni tenures in arrears as 
shown in tho notice put up at the zamin- 
d-ar’s kutchery would not moan that tliOi 
application and tho notice wore not tlxe- 
comprehensive ones re<iuircd by S. 8. 

It is not wholly easy to construe a 
Regulation of J.SID, which was conccriuid 
with a zamindaii as the unit in its rela¬ 
tion to touzis orealod long after and 
several of which may Ito within one 
zamiudari. But we ai'e not csillod upon 
in this case to determine whether a 
petition in which all the patnis within- 
one pai ticular touzi are mentioned and 
a notice of similar purport would not be 
enough or whether the petition and the 
notice should not contain all tlie patnis 
within the entire zamiudari. But wej 
are not prepared to hold that it is neces¬ 
sary to state in tho application, or in thoj 
notice any patni which may be in arrears 
but in respect of which the zamindar 
does not desire to proceed. It is true 
that an omission to issue a general notice 
as required by S. 8 is fatal: Bhupendra 
Narayan Sinha v. Madar Buhsh (2). 
Bub from the decision of the High Court 
in Bhupendra Narain Sinha v. Madar 

3 . a I B 1926 P 0 207rs92 I 0 681=62 * A 
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Buksh (3) which the Judicial Committee 
■ affirmed by the decision cited above it 
would appear that in that case what 
was contained in the notice was one 
patni only while from the evidence it 
appeared that there were about 40 cases 
under Regn. 8 in which the siamindar 
Was interested. In the case of Bejoy 
Krishna v. Lakshmi Narnin (4) it was 
pointed out that the lots to bo sold are 
to bo mentioned in the notice under 
H. 8, Cl. (2) and th.it under S. 10 the 
salo should talco place in tlin order given 
in the notice. The plaintitT-rospondent, 
after tlie hearing of tho appeal was over 
and while tho case stood over for judg¬ 
ment, put in an application for letting 
in some additional evidence to show that 
there were other patnis in respect of 
which the defendant is the zamindar 
and wliich wore also sold under the 
regulation at the said sale. Wo liavo 
rejected this prayer as having boon made 
too lain. 

Tlie Subordinate .Tudgo has also boon 
at groat pains to liold thi.t tho notice 
tliat was put ui) at the Collector's kut- 
ciicry w'as not put up at a cons]ucuous 
place as required by S. 8, Cl. (2) of tho 
regulation. Wo have oxamiuod tho evi¬ 
dence that thcjo is on tho rocord on this 
point and wo think that this oonclnsion 
[is wholly untenable. There is a large 
!l)ody of evidence which estahlislics that 
!tiie place inside tlie Nezarat wlioro tho 
«aid notice was put up is tho usual 
place whore .such notices have always 
iieeu affixed and tliat tho ‘public have 
■free access to the i)lace and everybody 
interested iii matiers of this jlosci'iption 
jknows very well that it is bo bo found 
there. The word “conspicuous” must 
1)0 a relative term; and upon such evi¬ 
dence as there is on tho rocord it is im¬ 
possible to hold that tho i)lace in ques¬ 
tion is not a conspicuous place. Refer¬ 
ence in this connexion may in parti¬ 
cular bo made to the evidence of the 
Collectorate Nazir, D.W. 1 Gopal Gobinda 
Mazumdar. and the plaintiff's own wit¬ 
nesses such as P.W. 2 Jnanendra Mohan 
Sircar, P.W. 5 Kristo Nath Gupta, P.W,6 
Shyamapaclo Gupta and P.W. 7 Dwijon- 
dra Nath Lahiri. 

The result is that in our opinion the 
appeal should be dismissed and we order 

A*IR 1921 C£n~290=66 I 0793. 
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accordingly. The respondent will be 
entitled to his costs. 

The cross-objection is alieio diseoissed 
but with no order as to costs. 

K.N./r.k. Order 
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A 

Mukbrji and Bartley, JJ. 

Barendra Krishna Das Adhikari —* 
Defend an t—Appellant. 

V. 

Dwijendra Krishna Das Adhikari and 
otners —Plaintiffs—Respondents. 

Appeal No, 137 of 1930, Decided on 
24th May 1932, against original decree of 
Sub-Judge, Second Class, Midnapore, D/- 
Isb March 1930. 

^ Civil P. C. (1908), Sch. 2,Para. 12 and 
O. 22, R. 11—Persona whose rights are not 
affected by award cannot be substituted in 
place of parties to appeal against award and 
appeal in absence of proper substitution on 
death of party abates. 

Arbitrators have no authority to adjudicato 
the rights of a porsou who was not a party to the 
snit in which the arbitration proce^ings arose 
and tboreforo any decision by the arbitrators 
made behind his back, is certainly not binding 
on him and cannot in any way affect his legal 
status orVight. fP 62 0 2] 

Where the adjudication contained in the 
award as affirmed by the dooroo under appeal is 
entirely a porso&al one so far as tho appellant is 
concerned, it must be deemed to h.<ive spent all 
its force except as regards parties who were the 
other parties to the suit, and when on tho death 
ot the appellant during the pendency of tho ap' 
peal, his alleged adopted son, who was no party 
to the suit but whose rights were wrongly ad judi- • 
cated by the award and with reference to whom 
tho trial Court expressed that the decree based 
on the award will have no oSoot so far as be was 
concerned, should not bo allowed to bo substi¬ 
tuted in place of the appellant as it would be a 
mere waste of procedure to let him come in only 
to have the same thing said once again in his 
presence and tho appeal should be dismissed as 
having abated. fP 63 G 1] 

Bupendra Kumar Mitter, Sarat 
Chandra Jana, Kshitindranath Mitra 
and Kapilendra Krishna Deb —for Ap. 
pellant. 

Panchanan Ghose and Pul in Behari 
Das —for Respondents. 

Judgment. —This is an appeal from a 
decree based upon an award of certain 
arbitrators wliich was accepted by the 
Court with a slight modiheation. As 
alternative to tlie appeal'there is an 'ap¬ 
plication in rovi-sion. The suit in whjch 
the said award was made was instituted 
by Dwijendra and Robindra, the two 
younger sons of one Rai Rad hash y sun 
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Das Adhikari Bahadur deceased, in their 
{fersonal right and also as shebaits of a 
certain deity, against their eldest brother 
Barendra who was sued both in his per¬ 
sonal right and as the other sbebait of 
the said deity. The sons of the said 
plaintiff were subsequently added as co- 
plaintiffs. The plaintiffs asked for do- 
slaration of title aud confirmation of pos¬ 
session in a two-thirds share in certain 
properties by right of survivovsbip. They 
prayed that if it be found that the pro¬ 
perties were subject to a charge for deb- 
sheba the said charge might be declared. 
In the alternative, they prayed that if 
the properties be found to be debutter, 
their rights as shebaits be declared and 
they be put in joint possession with the 
defendant and a scheme be framed for 
the performance of the sheba (worship). 
On a joint application by all'the parties 
the suit was referred to certain arbitra- 
tors who made an award the important 
terms whereof were the following; 

1. That the properties are the abso¬ 
lute debutter properties of the deity. 
2. That the defendant had been duly in¬ 
stalled by the previous mohunt of the 
deity and ho was the sole mohunt of the 
endowment, validly appointed. 3. That 
the next mohunt would have to be nomi¬ 
nated by the defendant from amongst the 
descendants of the late mohunt Kai 
Badhashyam Das Adhikari Bahadur, and 
failing such nomination daring his life¬ 
time the said descendants shall nominate 
one from amongst themselves to be such 
mohunt. That the plaintiffs would get 
maintenance from the debutter proper¬ 
ties and to that end certain properties 
specified in a schedule were to be given 
to them, to be enjoyed by them from ge¬ 
neration to generation but with no power 
of transfer or alienation. 5. That the 
plaintiffs and their descendants will have 
free access to the <|pmple and right of 
worship therein. 6. That Jatindra who 
vsti said to have been adopted by the 
defendant would on no account, be ap¬ 
pointed mohunt, not even if he was so 
nominated by the defendant. 7. That 
provision for the maintenance of Jatindra 
would have to be made by the defendant 
out of the secular properties left by the 
late^mohunt, the father of the plaintiffs 
and the defendant. 

The award being submitted, the defen¬ 
dant ^ut in an objection on the ground 
that some portions of it were beyond the 


scope of the reference and outside the 
subject-priAtter of the suit. The Subordi. 
nate Judge overruled the objection except 
as regards ono matter, namely as regards 
the provision relating to the maintenance 
of Jatindra. Pursuant to his decision, a 
decree was drawn up incorporating all 
the clauses of the award referred tc 
above with the exception of Cl. 7. This 
decree is the subject-matter of the ap- 
peal and the apiilication in revision. On 
10th June 1930 the appeal was preferred, 
and the application was filed on the next 
day, the 11th. On 31st March 1931 
Barendra died. On 15th June 1931 
Jitendra, who, as already stated, was al¬ 
leged to have been adopted by Barendra 
prior to tho suit and was no party 
therein, applied to this Court to'hc sub¬ 
stituted as appellant in tho place of 
Baron<ira and obtained an order from the 
Regislrar to ho so suh.-<titutcd. On 23rd 
November 1931, Rohindra, one of the 
plaintiffs, denying the factum as well as 
the validity of the adoption of Jitendra 
and also Jitondra's riglit to tho shebait- 
ship under tho alleged nomination of 
Barendra, and claiming to haves been 
elected by the male descendants of the 
mohunt Rai Radhasliyam Das Bahadur 
as i)rovided for in tlio award, put in a 
petition asking that the order obtained 
by Jitendra for his substitution might be 
vacated. On IHth December 1931, Jit¬ 
endra filed an affidavit as.sorting that hi.s 
adoption was valid and also that he had 
been appointed by Barendra as his suc¬ 
cessor in accordance with tlie custom 
governing the endowment and further 
that there was a custom under which the 
shebaitship devolved by lineal primoge¬ 
niture. 'Now, the first question to be 
considered is whether on the death of 
the appellant Barendra, tho appeal can 
proceed at the instance of Jitendra as 
appellant substituted in hie place. The 
deity was nob a party to the suit and so 
no determination mode by the award and 
affirmed by the decree wi(l affect the 
rights and interests of the deity so as to 
make a shebait of the deity bound there¬ 
by. Jitendra too was not a party to the 
suit and the Subordinate Judge has 
rightly observed in his judgment: 

".Tatindra Hath Adhikari la not a party to the, 
suit. The arbitrators therefore had no authorityj 
to adjudicate hia rights, and any decision madej 
behind his back is certainly not binding oA 
and cannot in any. way affect his legal status ori 
right. From that standpoint any adjudicationj 
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itegarding his rights cannot but be outside the 
Iscope of reference and wholly beyond the juriB* 

• 'diction of the suit." 

The parties, it should be stated here, 
are governed by the Mitakshara law. 
Whatever rights Jitendra may have 
either personally as adopted son of Bar- 
endra or as mohunt or shebait of the 
^leity, either by nomination or by right 
of lineal primogeniture, are not rights 
which have in any way been affected by 
tho decree and in no sense can it bo said 
that Jitendra is a legal representative of 
Barendra in so far as such rights of his 
are concerned. Tho adjudication con¬ 
tained in the award as allirmod by tho 
jdecree is an adjudication which is en¬ 
tirely a personal one in so far as Barendra 
was concerned and on Barondra’s death 
has spent all its force except as regards 
|parties who were tho other j)arties to the 
'suit. Tlie Court below has expressly 
said that tho decree will have no effect 
so far as Jitendra is concerned, and it 
iwill he a waste of procedure to let him 
come in only to have tho same thing said 
hiice again his presence. There is no ap¬ 
plication before us by anybody clso to 
come in and prosecute tho appeal in the 
place nf Barendra. Tho result is that in 
our judgment the order obtained by Jit¬ 
endra for his substitution should be 
vacated, and it being held that the ap. 
peal has abated, the appeal as well as 
tho application, should be dismissed. 
There will bo no order for costs. 

K.N./ii.K. Appeal dismissed. 
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Bankin, 0. J. AND Costello, J. 

Karnani Industrial Bank, Ltd. —Ap¬ 
pellant. 

v. 

Banjan —Respondent. 

Appeal No. 499 of 1931, Decided on 
26th Aiiril 1932, against original order 
of Commissioner for Workmen’s Compen- 
sation, Bengal, D/- 7th October 1931. 

Workmens' Compentation Act (1923), S,12 
—Liability of principal—Test of liability— 
Contractor undertaking to do what principal 
would do—Principal does not escape lia' 
bility. 

Section IS contemplates that for a person to 
be liable for compensation it is necessary that 
the execution of the work in the course of which 
tho workman is injured should be an ordinary 
part of that person’s trade or business. The 
generabnotion of S. 12 is that, if it is ordinarily 
of the business of a person to execute cer* 
tain work, then Ordinarily he will do that work 
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by his own servants ; ha il not to escape lia- 
bility for any accident that takw'‘td.ace metely 
by interposing a oontraOtor, the O(mtraetoiri;m^c-. 
taking to do what' ordinarily . tha./Jmnstpat 
would do for himself; A IB 1939 179, 

.tP64 0l> 

Nripendra Chunder Das—for 
lant. 

Phanindra Kumar Sanyal —for |te 9 - 
pondent. 

Rankin, C. J.— This is an appeal from 
the order of tho Commissioner for Work¬ 
men's Compensation, Bengal. The appli;. 
cant was a workman engaged by one 
Kamil Sardar to do the work of putting 
up certain joists in a building in Park 
Street. Kamil Sardar was employed as 
a contractor by the Karnani Industrial! 
Bank. It appears that the Karnani In¬ 
dustrial Bank was causing this houSe 
to bo put up and it wasgetting the house- 
put up by contracting with different 
people to do different parts of this work. 

It had evidently not entered into a con¬ 
tract with one builder to do the whole- 
work, but it entered into contracts with 
particular persons employed in that be¬ 
half that particular parts of the work 
should be done on behalf of the bank. 
In these cirounistances, tho applicant 
having met with an injury by a joist 
falling on his leg, the commissioner haa 
6xod the compensation at a lump sum of 
Bs. 514. Originally, the application was 
brought against Bai Bahadur Sukhlal 
Karnani personally but, in view of the- 
written statement, the Karnani Indus¬ 
trial Bank was added as an opposite 
party and, in the end, the commissioner 
has made this award against the bank- 
The matter coming before us, it is pointed 
out that the liability of the bank de- 
pends upon the terms of S. 12, Act 8 of 
1923. 

That section deals with a case where 
the principal, as it calls him, in the course 
of or for the purpose of his trade or busi¬ 
ness contracts with any other person, 
called the contractor for the execution 
by or under the contractor of the whole 
or any part of any work which is ordi¬ 
narily part of the trade or business of 
the principal. If these conditions are- 
fulfilled, the principal is mide liable for 
compensation to the contraotor’s men. 
The first question therefore to which the 
commissioner had to address his mind 
was ; Is it ordinarily part of. the tra’de 
or business of this bank to put up joists 
as a house building operation ? Any 
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•ordinary notion one has of banking busi¬ 
ness would load one prima facie to give 
a firm'answer in the negative to that 
suggestion. The only evidence that was 
before the commissioner to satisfy him 
that it was ordinarily part of the busi¬ 
ness of this bank to undertake the erec¬ 
tion of joists in a house is the circum¬ 
stance that in the Memorandum of As¬ 
sociation of the Limited Company, there 
is among the thirty-six objects of the 
usual redundant character one No. 14 
■which says : 

" To build, oreot, construct, lay down, enlarge, 

• alter, equip, improve and maintain any ofilces, 
buildings, warehouses, godowns. factories, 
wharves, mills, jetties, roadways, tramways, 
railways.” 

On the basis and on the basis of tlie 
fact that this bank was building this 
house, the commissioner found in favour 
of the applicant saying this : 

“ It is clear that the bank eonstruotod the 
.'bouse in the course of its business as such bank 
and it is clear also from paras, IS and 11 of the 
'Memorandum of Association of the Karnani 
Industrial Bank Limited that the bank was 
oompetent to do so.” 

I quite agree with the commissioner 
sthat these two propositions are both 
clear ; but they are not the tests laid 
down by S. 12. The general notion of 
S. 12 is that, if it is ordinarily part of 
the business of a person to execute cer- 
tain work, then ordinarily he will do 
that work by his own servants ; he is 
jnot to escape liability for any accident 
[that takes place merely by interposing a 
icontractor, the contractor undertaking to 
jdo what ordinarily the principal would 
!do for himself. But, if anybody is on- 
'titled to say that he is outside that 
principle if, .for example, he went to a 
'builder to build a house for him, I should 
suppose that body to be a bank which 
ordinarily would not take house building 
operations into its own hands at all. 
Of course, my notion of banjjing business 
may not be the same as the notion of the 
Karnani Industrial Bank, Merely be¬ 
cause it is called a bank, I cannot say, as 
a matter of law, that it has not got this 
business of a speculative builder or the 
business of building houses for itself. I 
cannot say that it is not part of its ordi¬ 
nary business except upon some evidence. 
It seems rather extraordinary that any 
Iier^son engaged in banking business 
should go so very far from ordinary bank¬ 
ing business, but in the particular cir¬ 
cumstances of this case, as neither the 
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parties nor the commissioner appear to 
have appreciated what the test is in the • 
act, it would only be fair to the appli¬ 
cant to let the matter go back to the 
commissioner to have this question de¬ 
termined upon evidence if there is any 
reason to suppose that putting up a 
house is ordinarily part of business o£ 
the bank. I may say here that it is by 
no moans oviilout to mo that Cl. 14 of 
the Memorandum of .Association was in¬ 
tended to entitle the bank to build 
houses in the sense of building them it¬ 
self as distinct from getting them built 
in tlie ordinary way as one would expect 
a bank to do. Tiiero is Ifidian antlio- 
rity upon the moaning of S. 12 in the 
case of Babia, v. The Agent, G. I. P. 
By. (l). In those oircunistandas, this 
appeal must bo allowed, the ordq,r of the 
commissioner must bo set aside and tho 
matter must bo romanded to him to deal 
with tliis question of fact upon further 
evidence according to law. There will 
be no order as to costs in this appeal. 

Costello, J. —I agree that this matter 
sliould go back for further consideration 
by the learned commis.sioncr. ft is to 
be observed tliat tho language of S. 12 
of Act 8 of 1923 is somewhat more speci¬ 
fic than tho language used in the corres¬ 
ponding section of the English Act of 
1925. That section is S. 6. Tho words 
there are: 

“Where any person (in this aoctioii rf'ferred to 
as the principal) in the course of or for tho pnv- 
pose.s of his trade or bu.sinoss contracts with any 
other person (in this section referred to as tho 
contractor) for the execution by or under the 
contractor of the whole or any part of any work 
undertaken by tho principal, the principal shall 
be liable to pay any workman employed in tlie 
execution of the work any compensation under 
this Act, etc. 

So S. 6 of the English Act applies 
where the work is “undertaken” by the 
principal. Even so, the English autho¬ 
rities are all one way in this respect: the 
work must bo of a kind which is part of 
the business or trade of the principal 
who carries it out. The words of the 
Indian Statute, as I have said, are even 
more specific because the section says 
that the work must be work “which is 
ordinarily part of the trade or business.” 

In this ^'connexion I would refer to the 
case of Skates v. Jones & Co. {2). In 

A I B 1929 Bom 179=117 I C 481=63 Bom 
203. 

2. (1910) 2KB 003=79 L J K B 1169=103 
L T 408=26 TLB 643. 
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'thqjt case, the respondents were two 
. shopkeepers. They also kept a billiard 
saloon. They were minded to join to- 
gather in running a skating rink. They 
bought an existing iron structure and 
made a contract with a person for its 
removal and re-erection. The applicant, 
that is to say, the workman while em¬ 
ployed on this work by the person with 
whom the two shopkeepers contracted 
was injured by accident and in respect 
of his injuries he claimed compensation 
•from the respondents, that is to say, the 
two shopkeepers who were the principals. 
It w’as held that the work in which the 
applicant was injured was not under¬ 
taken in the course of or for the pur¬ 
poses of the respondents’ trade or busi¬ 
ness and that therefore they wore not 
liable to pay compensation. Also it has 
been held in English authorities that it 
i.s the duty of the arbitrators as is there 
called, and therefore in India it is the 
duty of the Commissioner in India, to 
find as a fact that the work undtjrtakon 
is so undertaken as part of the ordinary 
trade or business of the person or per¬ 
sons wlio are to he put in the position of 
the pi’incii)al for purposes of S. 12. 
fiooking at the judgment of the learned 
Ci)nmii.ssioncr it does not appear that he 
ha’s fully directed his mind to the impor- 
lancc of that part of S. 13 because I find 
tliiit he says 'it the top of p. 21 of the 
paper hook: 

■'Till! Ji'avnp.rt plc'.adcr'r. ai-Rumciit on bohalf ol 
Dll'opposite party No. i! based on tlio language 
oi S. 1-J does not assist the employer for the pre- 
.si nt proceedings are not indemnity proceedings." 

TJmt observation of the learned coni- 
inissiunor scorns to indicate that ho has 
not considered the question of whether 
or not the erection of the building with 
jWhich this matter is concerned was ordi¬ 
narily part of the business of the Kar- 
nani Industrial Bank. I .agree with my 
fjord therefore that this matter should 
be remanded. It is desirable and neces. 
sary that there should be a definite find¬ 
ing on that question. 

R.K. Case remanded. 
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Panckridge and M. 0. Ghose, JJ. 

Sham Das Kapur —Accused. 

V. 

Emperof —Opposite Party. 

Sriminal Appeal No. 818 of 1931, De. 
oided on 13th July 1932. 

1933 0/9 & 10 


(a) Evidabea Act (1872), S. 194—(Quaere). 
It is doubtful it S ' 164 applies to orimlual 
proceedings (Quaere). [F 66 C 1,8] 

4 (b) Evidence Act (1872), S. Itfd'—Fro* 
duction of document for inspeeltett U not 
contemplated—Notice and call for ptoduc- 
tion can be made—Accused not pradueiag 
document after notice can use it to crese- 
examine complainant. 

Section 164 docs not contemplate the produc¬ 
tion of documents for inspection, it 

contemplates is that one party should .call upon 
another, in Court to prodnoe a document oi 
•which the first party has given the other notice 
to produce. It does not give him any right at 
any stage of the case to call upon his opponent - 
to produce the document and use it or not as he 
sees fit. [P66 0 9] 

In a prosecution under S. 408,1. P, C., the 
complainant called npon the accused to produce 
certain account books for inspection. The ac' 
cusod evaded their production hut produced 
them for cros-s-ezamining the complainant. 

Held: that the Court could not refuse to 
permit the accused to cross-czamine the com¬ 
plainant on them. [F66C2] 

Hiralal Ganguli —for Accused. 
Anilendra NMh Boy Ghowdhury —for 
the Crown. 

Panckridge, J. —In this case the 
accused has been convicted of an offence 
punishable under 8. 408, I. P. C., and 
sentenced to undergo rigorous imprison- 
moiit for six weeks and to pay a fine of 
Bs. 1,000 and in default, to undergo 
further imprisonment for six months. 
The learned Magistrate further ordered 
that the whole of the money, if realized 
should bo pai'l to the complainant as 
compensation. 

Tlie case for the prosecution is that 
the accused was a servant of the oom- 
plainiant and was left in charge of a 
business belonging to the complainant 
in Calcutta known as the Punjab Watch 
Company. The complainant fell ill and 
wont to Amritsar of which place he is 
a resident. On bis return, ho found 
that the accused had removed all the 
stock in trade of the shop and converted 
it to his own uso. The defence suggest¬ 
ed by the accused was that he w.as not 
a servant of the complainant but a 
partner in this business called the Pun¬ 
jab Watch Company. The complainant 
gave evidence that the accused was his 
servant and in this ho was corroborated 
by a man named Kissen Chand, P.W. 8. 
If Kissen Chand is believed it is very 
difficult to sec how the accused can 
have any answer to the charge. After 
the complainant had discovered wHat 
had happened, he made inquiries and he 
eventually got the accused arrested by 
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the police at Moradabad. Iq the posses- 
noa of the accused when he was arrested 
were found two books of account. These 
books were seized by the police but were 
afterwards returned to the accused on 
his giving security for their production. 
The next step taken by the accused was 
that he filed a suit in the Amritsar 
Court for dissolution of partnership in 
which he made the complainant a defen¬ 
dant and asked for taking the accounts 
of the Punjab Watch Company. I will 
• assume that this case is defended and 
that the complainant denies the fact of 
partnership alleged by the accused. In 
the course of the proceedings before the 
learned Chief Presidency Magistrate it 
appears, from the order sheet that the 
complainant from time to time called for 
the production of the two books do which 
we have referred. The accused did not 
produce the books and ho gave excuses 
for their non-product ion which appear 
to me to be extremely flimsy. It may 
be that his security has been forfeited 
by his conduct. But that depends on 
the terms of the security bond and we 
express no opinion with regard to tha't. 
Among other attempts to get the produc¬ 
tion of the documents on the part of the 
complainant is a petition filed by him 
on 24th June 1931, in which he asked 
that a notice should be given to the 
accused for the production of the books 
in Court for inspection. As I have said 
the accused never did produce these 
books for inspection. 

However his failure to do so, is, it 
appears to the learned Magistrate, a 
ground to deprive him of the right to 
use these documents as material for his 
defence. The learned Magistrate based 
this view on the provisions of S. 164, 
Evidence Act, which provides that when 
a party refuses to produce a document 
which he has had notice to produce he 
cannot afterwards use the document as 
evdence without the consent of the other 
party or the order of the Court. Accord¬ 
ingly, when in cross-examination the 
complainant was shown these books he 
refused to have anything to do with 
them or to answer any question with 
regard to them and in his refusal it is 
clear that he was supported by the lear¬ 
ned Magistrate. In my opinion the 
learned Magistrate misunderstood the 
moaning and intention of S. 164. Speak¬ 
ing for myself, 1 am by no means con¬ 


vinced that S. 164 applies to criminal 
proceedings. 8. 164 does not contem¬ 
plate the production of documents for 
inspection. What it contemplates is 
that one party should call upon another 
in Court to produce a document of which 
the first party has given the other notice 
to produce. It does nob give him any 
right at any stage of the case to call 
upon hia opponent to produce the docu¬ 
ment and use it or not aa ho sees fit, I 
do not myself sea any indication in the 
section that the complainant can call for| 
a document in this sense. We think 
that the learned Magistrate waa wrong 
in not permitting the pleader for the 
defence to put these documents to the 
complainant and cross-examine him on 
them. The fact that the accused adop¬ 
ted an unreasonable attitude with regard 
to their production may be inaLcrial 
when the time comes to consider as to 
what weight to bo attached to them. 
We think that the learned Magistrate 
was wrong in not permitting the docu¬ 
ments upon which tho accused claims to 
base the main part of his defence to be 
put to this particular witness for the 
I)rosecuti()n. Tliis seems to us to be a 
sufficient reason for setting aside the 
conviction. At tho same time we consi¬ 
der that a very strong j'l'ima facio case 
has l>e(?n mado out by tho evidence of 
the complainant and the witness Kisson 
Chand and wo do not think that we 
should be justified in directing that the 
accused bo acquitted. 

Wc therefore .sot aside tho order of 
conviction. But the appeal will remain 
pending for a pcjriod of three months. 
During that time if tho accused so de¬ 
sires he can take reasonable steps to have 
the question decided in tho Amritsar 
Court. The case will be laid before us 
again after the interval of ihroo months 
for considering whether we should order 
retrial or pass some other order. 

M. C. Ghose, J. —I agree. 

M.N. Conviction set aside, 
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Graham and Mitter, JJ, 

Girish Chandra Singha and another — 
Appellants. 

V. 

Mahammad Sausan Mian and others 
—Eespondents. 

Appeal No. 62 of 1928, Decided on 8th 
May 1930, 
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(•) Bengal Tenancy Act (18SS), S. 2B— 
Compromite decree paesed in contravention 
of S. 29 operates as binding in subsequent 
suit until vacated. 

(3omptomise decree paaeod in contravention cf 
the provisions of S. 29 cannot bo treated in a 
fiubscqaent suit between the same parties as 
without jurisdiction and a nullity but is opera¬ 
tive and binding until vacated b; appropriate 
proceedings: AIR 1926 Cal 1101; AIR 1926 
• Cal 606 and i J R 1921 Cal B4, Rel. on; 18 1 C 
g09, not Appr.; AIR 1928 Cal 606, Foil. 

[P 67 C 2] 

(b) Bengal Cess Act (IBSO), S. 20--Land- 
lord is debarred under S. 20 from suing for 
rent in respect of jamas not included in Road 
Cess Return filed by him. 

Plaintiff landlord is debarred under S. 20 from 
suing for rent in respect of jamas which were 
not include<l in the Road Co?s Itctnrn filed by 
him. A suppledieiitary return filed, not before 
Iho institution of the suit but after the suit had 
beoi disposed of and after an appeal bad been 
tiled cunuqt have the effect of getting rid of the 
disability imposed by S. 20; 26 Cal 712, Dist. 

t [PCS Cl] 

Bijoy Kumar Bhaltacharjija, Vancha- 
nanOhose and Ounendra Krtshn<iGho.ie — 
for Appellanls, 

Anil Chandra Boy Choudhuri hr Syed 
Namvi All —for UcHiiondoiils. 

Graham, J.—This is a” appeal by 
tlio plaintifl'a from a decision of tho Dis- 
(riel) iTudjie of JBirbhum modifying a de¬ 
cision of tho Muusif, Hecond Court, of 
Hainpurliat and arises out of a suit for 
l ent for the period .lH;i7-13f!0 B.S. in 
I'cspuct of ten diffovont h()ldin;^sdescribed 
in tho Hclnalnle to tlio plainl. Tho do. 
fence set up in re^^ard to four of those 
jamas dcserihod as chha, ja, jha and ena 
was that Ihoro was no relation of land¬ 
lord an<l tenant, while as ret^ards the ro- 
luaijiing six jamas tho plea was taken 
I hat tlic rate of rent had been illegally 
enhanced in contravention of the provi¬ 
sions of S. 29, Bon. Ten. Act, and 
that tho plaintiffs could only recover 
rent in re.spect of them at tho admitted 
rates. The trial Court found that tho 
four jamas were included in tho plain¬ 
tiff's estate and that the relation of 
landlord and tenant existed. As regards 
tho remaining six jamas it found that, 
with the exception of two, viz., ka and 
uina, they did not contravene S. 29, Bon. 
'I'en. Act. As to ka the Munsif found 
that the original rent wad Rs. 5.2-6 per 
annum, while the rent claimed was 
Bs. 6-2-171 gandas, and that it therefore 
contravened S. 29. Similarly as regards 
uma the finding was that the original 
rent .was Bs. 2-1-0 whereas the rent 
cliftmed was Bs. 10-4-6. The Mansi! ao- 


cordingly gave a decree in respeet 
these two holdings a't the admittedrates. 
On appeal by the defendants the Distriof! 
Judge dismissed the appeal as regards the 
four jamas ohba, ja, jha and eha on the 
ground that they had not been included 
in a Road Cess Return filed by the plain-, 
tiffs some years previously and that as a 
consequence no suit would lie under 
S. 20, Cess Act (Bengal 9 of 1880). 

The plaintiffs filed a cross-objeotion 
as to jotes ka and uma which was dis- 
missed, the District Judge holding in ag¬ 
reement with the Munsif that a deoree 
passed in a suit in the year 1890 was a 
nullity. A decree was therefore given in 
respect of these two jotes at the rates ad¬ 
mitted by the defendants. The plaintiffs 
have now preferred this second appeal 
and two points have been taken on their 
behalf. It is contended, firstly, that the 
Court of appeal below erred in law in, 
holding that the .comproraiee decree 1890 
did not operate as res judicata, and in 
treating it as a nullity. Secondly it has 
been urged that under 8.20, Cess .4et, tho 
plaintiffs were precluded from realising 
rent in respect of the four jamas chha, 
ja, jha and ena. With regard to the first 
contention we are of opinion that it isj 
well-founded and must prevail. We have 
no hesitation in holding that tho com-. 
Itroniiso decree of 1890 operates as res 
judicata, and in support of the view 
which wc take may refer to recent deci- 
sions of this Court Ishan Chandra v. 
Manmraj Khan (1) and Nawabsada 
Md. Hossnin v. Khana Kazi (2), The 
District Judge has referred in his judg¬ 
ment to the former of these cases but 
preferred, as he himself expresses it, to 
follow an earlier decision reported in 
Surjeeg Saran Lai v. Duhhit Mahto (3). 
As this latter ca.so was referred to in the 
subsequent decision reported in Ishan 
Chandra v. Moomraj Khan (l), and as 
there had in the interval been a Full 
Bench decision Eriday Nath Boy v. 
Bam Chandra Burma (4), which had 
shaken the decision in the Surjeog Saran 
Lai v. Duhhit Mahto (3), we think that 
tho District Judge should have followed 
the later decisions. In the case reported 
in Mahmed Hossein v. Khana Kazi (2) 

1. A I R 1920 Cal 1!0»=97 IC 77oi 

9. AIB 1928 Cal 606=118 I 0 870. 

8. (1918) 18 I 0 809. 

4. A I E 1921 Cal 84=58 I C 806=48 Cal 188 
(FB). 



68 Calcutta Girish Chardra v. Md. Rausan (Mitfcer, J.) 1933 


the Full Bench decision was expressly 
reiorred to and was mentioned ns a rea. 
son for not following the previous deci¬ 
sion feported in Surjcey Saran Lai v. 
Dukhit Mahto (3). With regard to the 
second contention the terms of S. 20, 
Goss Act seem to be explicit. The four 
jotes chha, ja, jha and ena were not en¬ 
tered in the plaintiff's return under the 
jCess Act (Ex. A), and, that being so, the 
plaintiffs were debarred under that sec¬ 
tion from suing for rent in respect of 
them. The words in the section are 
"suing for, or recovering.” It seems clear 
therefore that the inclusion of the hold¬ 
ings in question was a condition prece¬ 
dent not only to the recovery of rent but 
|to the institution of a suit for rent so 
'far as they were concerned. What then 
are the facts? The relevant fa’.ts are 
that a Road Cess Return had been filed 
by the plaintiffs as far back as 1905 at 
the time of the last Revaluation and that 
Return did not include the jamas in 
question. The plaintiffs were precluded 
therefore from suing for the rent of these 
jamas. 

On behalf of the appellants two con¬ 
tentions have been put forward in this 
connexion. Firstly, it is argued that, as 
the point was not taken in the written 
statement, it ought not to have been en¬ 
tertained, and secondly, it has boon urged 
that in any case the defect, if any, was 
rectified by the filing of the supplemen¬ 
tary return in which those four jamas 
were included. As regards the first con¬ 
tention it appears to be correct that the 
point was not raised in the pleadings, but 
it is clear from a passage in the judgment 
of the Munsif at p. 3 of the Paper-Book 
that the point was taken, and it is a point 
which goes to the root of the matter and 
affects jurisdiction. The second conten¬ 
tion is, it is plain, based upon an erro- 
neous view of the foots. The supple¬ 
mentary cess return was filed before the 
'Collector on 17th March 1926 during 
the* trial of the suit, and the copy of 
that Return'was filed on 20th August 
1926 in the lower appellate Court. That 
Icopy was never filed in the trial Court, 
land the Munsif had therefore no know- 
lege of any such return. A supplemen¬ 
tary Return filed not only not before the 
institution of the suit but after the suit 
ha^ been disposed of and after an appeal 
had been fi:led could not have the effect 
[of getting rid of the disability imposed 


by S. 20 of the Act. There is no sub-i 
stance therefore in either of these con¬ 
tentions. 

It was further strenuously argued that 
it could never have been intended by the 
legislature to deprive the ow'ner of his 
right to recover rent by suit, and that 
even assuming that there was any disabi¬ 
lity by reason of failure to include the 
jamas in the return, that disability was 
removed by the subsequent filing of the 
supplementary Return. In support of 
this view' an analogy was taken from 
S. 78, Registration Act, and in conjunc¬ 
tion therewith rofcrenco was made bo the 
case of Abdul Khan v. Mehcr Ali (5). 
But tlje two cases are not on the same 
footing, and there is danger in applying 
an analogy borrowed from another Act. 
In the caso of the Rogist)’ation Act the 
defect is of a formal character, whereas 
in the case of tlio Cess Act it is some¬ 
thing more than that purjtoso underlying 
S. 20 of the latter Act being apparently 
to impose a disability upon those who 
evade cess by not making a true return. 
Moreover, as already stated, the omission 
was in this inst.anco not made good dur¬ 
ing the pendency of tbe suit but in the 
appellate stage. The result tlioroforo is 
that the appeal succeeds upon tlio first 
contention as regards tlie effect of the 
compromise decree, and fails ni)on tlio 
other point. The judgments and decrees 
of the Ooiirts belo-w are accordingly set 
aside and in lieu tlieroof wo dii'oct that 
the plaintiff’s claim stand disini.ssed in 
respect of the four jotes chha, ja, jha and 
ena, and be decreed in respect of the re¬ 
maining six joto.s at tlio rate claimed by 
the plaintiffs. The appellants will got 
three-fifths of the costs throughout, and 
the respondents the remaining two-fifths. 

Mitter, J. —I agree with ray learned 
brother in the conclusion ho has arrived 
at on both the points urged before us by 
the appellants. With regard to the first 
point taken, namely, that the Courts be¬ 
low erred in law in regarding the com¬ 
promise decree which was passed in Bent 
Suit No. 1298 of 1890 as a decree made 
without jurisdiction and in granting to 
tbe plaintiffs a decree not at the rate 
arrived at by the compromise but at the 
rate admitted by the defendants, the 
contention of the appellants seem to be 
well founded and must prevail. The 
compromise de cre e, it is said, oontra- 
■ 6. (1899) 26 Cal fH. ’ 
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vened the provisions of S. 29, Ben. Ten. 
'Act inasmuch as the rent which was 
agreed to was in excess of more than 2- 
iinnas in the rupee and this was in res- 
])Oct of the holding which was an occu¬ 
pancy-holding carrying a money-rent. In 
a previous case, namely, in the case of 
* Mohammed Hossein Chowdlmry y. Khana 
Kasi (2) it was hold by mo (Mullick, .T. 
concurring) that a compromise decree 
passed in contravention of the provisions 
of S. 29, Ben. Ten. Act cannot be trea¬ 
ted in a subsequent suit between the 
same parties as without jurisdiction and 
a nullity but. is operative and binding 
until vacated by appropriate proceedings, 
ft was argued on bohalf of tho respon¬ 
dents that a coinpromiso decree cannot 
1)0 placed upon a higher footing than a 
mci ‘0 agilsoment of tho jiartios and that 
same infirmity which attaches to an ag- 
roeniont would attacli also to an agiee- 
inent which lias merged in a docreo of a 
Court. That may be conceded. But tho 
question still remains that a com promise 
decree is to bo vacated by appropriate 
proceedings within tho time proscribed 
under tho Limitation Act. Tho compro- 
jniso dcorco is as much binding between 
tho ]>arties as a dccroo on contest. That 
was laid down so far back as in tho year 
IHOo in tho case of South American and 
Mexican Vo. (6). It operates as an ostop- 
pcl by judgment in tho same way as a 
decree on contest. So long as this com¬ 
promise docroo is not vacated it is bind¬ 
ing as estoppel hotwoon tho parties. That 
being so, tho Courts below wove wrong 
m not decreeing rent in lospoct of thoka 
:)nd una jotes at the rate claimed by tho 
plaintifl’s on tho basis of the coinpromiso 
decree in tho suit of 1890. 

With regard to tho second point taken 
1 agree that tho contention of the appel¬ 
lants must fail. S. 20, Cess Act (Act 9 
of 1880) operates as a liar to the plain¬ 
tiffs realising rent in respect of tho four 
lotcs chha, ja, jha and ona. It is arguod 
on behalf of the appellants that S. 20 
cannot take away a right which exists 
independently of any provision of tho 
Cess Act. It is said that admittedly the 
plaintiffs are proprietors of the estate 
under which the tenancies are situated 
and that it is his right as a proprietor 
that entitles them to get rent and 8. 20 
ino^'ly imposes a bar which may jbe re- 

1 Ch. 37=64 L J Oh 180=12 B 1= 

71 L T 694=43 W R 131. 
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moved at any stage of a proceeding 
whether in the course of a suit or in the 
course of an appeal arising from thi suit. 
I am unable to accept this contention 
for tho language of 3. 20 suggest that 
every holder of an estate or tenure in 
respect of which a return has been made 
as required by the Oess Act shall be pre¬ 
cluded from suing for or recovering any 
rent whatsoever unless it bo proved that 
the holding or tenure for tho «rent of 
which the rent is claimed was created 
subsequently to the lodging of such re¬ 
turn ... in oases whore the holdings 
have not been mentioned in the return 
filed. In this case Boad Cess Beturn 
which was before the Court was filed in 
the year 1905 and it is conceded that 
that return which was filed long prior to 
the institution of the suit did not con¬ 
tain any mention of the four jamas in 
question. This point was raised before 
the Court of first instance which over¬ 
ruled tho contention of the defendants on 
tho ground that the omission might have 
been duo to inadvertence. Whatever the 
reason for tho omission might be the 
strict provisions of 8. 20 render it im¬ 
possible for tlie plaintiffs to sue for re¬ 
covery of rent unless it is established 
that in tho roturn filed before the insti¬ 
tution of the suit these holdings wore 
mentioned. It will not certainly bar the 
plaintiff's right to recover rent for all 
time to come if tho plaintiffs can ‘ place 
before tho Court in any subsequent pro¬ 
ceeding Road Cosa Beturn which would 
include these holdings. But in the pre- 
sent case before the Court of first in¬ 
stance no return other than the return of 
1905 was exhibited. Therefore the Court 
had not before it any document in tho 
nature of Cess Return which contains a 
mention of these holdings. For these 
reasons as I have already said, I agree 
with my learned brother in making the 
order which ho has made. 

S.N./r.K. Decree set aside. 

A. I. R. 1933 Calcutta 69 

8. K. Ghose, .T, 

Nagenbala Dasee — Plaintiff — Appel¬ 
lant. 

Y. 

Sridam Mahato and others — Defen¬ 
dants—Respondents. . * 

Second Appeal No. 2316 of 1929, Doci- 
dod on 18th June 1931, against decree of 
Dist. Judge, Midnapore, D/- 3-7-1929. 
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. (a) Bengal Tenancy Act (1885), S. 3 (5)— 
Suit for price of wood contracted to be aup- 
plied fey tenant to landlord over and above 
rent it tuit for rent. 

Where by a compromise, a tonant binds him' 
self to supply to his landlord certain quantity of 
wood over and above the rent of his land, a suit 
for the price of the wood so deliverable is a suit 
for rent, as the wood -is something deliverable 
in kind by the tenant to his landlord on ac¬ 
count of the use or occupation of the land held 
by the tenant. [P 71 G 1] 

(b) Ciihl P. C. (1908), S. 11 —Rent suit- 
Compromise in former tuit superseded by 
another compromise — Decision besed on 
former compromise does not operate at res 
judicata in subsequent suit. 

A decision given in a rant suit based on a 
compromise does not operate as res judicata in 
a subsequent rent suit whore the compromise on 
which the prior suit was based has in tho mean¬ 
while been superseded by another compromise 
between the parties, [P 71 G 1] 

(c) Civil P. C. (1908), S. 11—Waiver. 

If a parly does not put forward a plea of res 
judicata, be must bo taken to have waived it and 
to have intentionally invited the Court to do- 
oido the case on tho merits : Al Jl 1929 Cal 163, 
Bef. [P 71 0 11 

(d) Bengal Tenancy Act (1885), St. 29 and 
113—Enhancement of rent effected by com¬ 
promise—Sa. 29 and 113 do not apply. 

Although an enhancemont of rent might be in 
contravention of the provisions of S. 29 still 
when .such enhancement is effected by a compro¬ 
mise which is embodied in a decree, it operates 
as an estoppel by judgment. Ss. 29 and 113 
have no application where enhancement is made 
under a compromise whereby the status of the 
tenancy is raised: A I B 1932 Cal 165 and 4 Pat 
LJeei.Bdf. [P72C2] 

Panchanan .Ghosh and Durgadas Bay 
—for Appellant. 

Pramathanath Banerji — for Res¬ 
pondents. 

Judgment. —This litigation has come 
to this Court under tho following cir¬ 
cumstances. There is a tenure hold by 
certain Kalamnris, who gave an ijara to 
one Surabala and subsequently to the 
plaintiff. Under this tenure, there is an 
under-tenure held by tho Mahato defen¬ 
dants. The suit lands are in mouza 
Barasole, which is included % within the 
un^pr-tenure. In 1907 the Record of 
Bights was finally published and there¬ 
in the defendants were recorded as un¬ 
der-tenure holders in respect of the lands 
of mouza Barasole, at a rental of Rupees 
118-14-0. As Surabala, tho then ijaradar, 
brought a rent suit in 1909 and obtained 
decree at the rate of Rs. 118-14-0. In 
lO’lO, the present defendants brought 
title suit—T. S. No. 200 of 1910—in 
order to haVe the rent decree set aside. 
In that suit, there was a compromise by 


which the iiartios agreed that the rent 
for the under-tenure would bo Rupees 
118-14.<0., and that, on account of the 
jungle land, the defendants would supply 
15 cart loads of sal and other kinds of 
wood for fuel annually. Thereafter the 
plaintiff brought Bent Suit No. 2274 of 
1922, consolidating the claim for rent in 
respect of the aforesaid cash amount and 
of the wood. 

The Court held that tho two claims 
could not be so consolidated and that in 
respect of the claim for w'ood, tho plain¬ 
tiff was to seek for remedy in a regular 
civil suit. Then tho plaintiff brought 
Money Suit No. 383 of 1925, claiming 
supply of wood for the jungle lands for 
1330 and 1331 B. S. In that suit, there 
w.1,3 again acompromiso, by which it was 
settled that, instead of wood bAing sup¬ 
plied as fixed by the compromise decree 
in Title Suit No. 200 of 1910, tho defen¬ 
dants would supply 8 cart loads of sal 
and 7 cart loads of other kind of wood. 
The suit was accordingly dnoroed in 
terms of tliis compromise. Then tlin 
plaintiff brouglit tho prosontsuitNo. 521 
of 192(), claiming wood for tho years 
1332 and 1333 U. S. Thedefonce denied 
the finding of tho solonama as aforesaid 
and also alleged unduo influence. But 
the denial was )iot seriously pressed and 
undue influence was also not proved. 
Tho further defence was that tlio con¬ 
tract to supply wood as aforesaid was 
illegal and wholly void. Tho Munsif 
took this view and hold tliat, by this 
contract, there was an enhancomont of 
rent contrary to S. 113, Ben. Ten. Act, 
and it was in the nature of an abwab. 
In that view, tho Munsif dismissed tho 
suit. An appeal was taken to the Dis¬ 
trict Judge. But he held that the suit 
was based on a contract and as the 
learned Munsif had Small Cause Court 
powers up to Rs. 250, the appeal was in¬ 
competent. Against that judgment, the 
plaintiff has filed this second appeal and 
also an application under S. 115, Civil 
P. C. Both these matters are before me. 

The first question is whether the 
learned Judge in the Court of appeal 
below is right in holding that the suit is 
not a suit for rent. If the suit was for 
rent then the decision of the learned 
Judge was wrong and the appeal should 
have been heard by him on its fnoi^tH. 
Now, tho present claim is based on the 
compromise decrees made in the afore- 
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said suits in 1910 and 1925 respootively. 
*,The terms of "the first compromise (Ex. 2) 
show that the tenants bound themselves 
to supply to their landlords so much sal 
and other wood annually from the jungle 
lands of tlio mouso^ It cannot be gain. 
Uaid that this is ront oven in the restric- 
jtod sense of Cl. (5), S. 3, Ben. Ten. Act 
'of 1885. Obviously it was something 
idolivorable in kind by the tenants to his 
landlord on account of the use or occu¬ 
pation of tho land held hy the tenant. 
As against this, there are some observa¬ 
tions in tho judgment (Ex. 4) of tho rent 
appo.al arising out of Ront suit No. 2274 
of 1922. Thera it is remarked as follows: 

“As to 15 cart loads of fuol, I fully agree with 
iho conclusion arrived at by tho lower Court. It 
is cicarly'not rent, not being . amalgamatod 
with rent and payable in kists. If tho plaintiff 
aan at alf recover it, ho must sock his romody 
in a regular civil Court and not in a rent Court." 

It may bo that this only decides that 
tho claim on account of the supply of 
iwood is not rent in respect of tho same 
liolding, of which the casli rent of 
:Rs. llH-14-0 is payable. Bat even as- 
.suming that there was a clear decision 
that the claim was not ono of rent, it 
can have no effect as vos judicata against 
the plaintiff hocauso the parties later on 
came to another compromise (vide lilx. l) 
dated 14th Soptombor 1925, and this was 
embodied in the decree of 2let October 
,1925. By this compromise the tenant 
bound himself to supi)ly 8 cart loads of 
;sal and 7 cart loads of other kinds of 
jWood annually. It has been held that if 
ja party docs not put forward a ])lea of 
ros judicata, he must hd taken to have 
waived it and to have intentionally in¬ 
cited tho Court to decide the case on the 
merits: see tho case of Rajani Kumar 
Mitra y. Ajamaddin Bhuiya (l). 

The question that next arises is whe¬ 
ther this claim for the supply of wood is 
lawfully payable or deliverable. The 
trial Court held that it was not. The 
learned advocate for tho appellant has 
Contended that this position is not ten¬ 
able in view of tho fact that the com¬ 
promise has merged in the decree. I 
consider that this argument must pre¬ 
vail, because I feel that 1 ought to fol¬ 
low the decision in the case of fshan 
Chandra v. Moomraj Khan (2) which 
disse ptod from tho case of Sarjugsharan 

1. A I B 1929 Cal leSslU 10 129. 

2. A I B 1916 Cal 1101=97 1 0 770, 


Lai V. Dukhit Mahato (S). The former 
case has been followed in ' the ease df 
Krishnalal Sadhu y. Pramila* Bala 
Dasi (4) and in a still later case namely 
that of Qirisohandra Singha v. Moham¬ 
mad Rausan Mian (5). In this last 
case, it was held that although an eh- 
haucement of rent might be in oontra- 
vention of the provisions of S. 29, Ben. 
Ton. Act, still, since the compromise by 
which the enhancement was effected was 
embodied in a decree, it operated as an 
estoppel by judgment. But even apart 
from this question, it seems to me that 
it cannot bo said that the stipulation as 
to supply of wood which was effected by] 
the compromise was illegal in view of 
S. 113, Ben. Ten. Act, and was in the 
nature of an abwab. The rent was en¬ 
hanced by the Record of Bights in 1907 
and tho compromise took place in the 
suit of 1910. But. the terms of the com¬ 
promise show that the status of the ten¬ 
ancy was being raised. The tenancy was a 
temporary one, but by the compromise, 
it was stated tlxat the rent would not be 
enhanced nor would the tenant be liable 
to pay additional rent for any increase 
of area. Tho learned Munsif observed 
that there was really no occasion for 
enhancement of rent only three years 
after the previous enhancement of 1907. 
But that could not prevent the parties 
from coming to such a compromise in tho 
suit of 1910. The learned Munsif fur¬ 
ther observed that the revenue ofiicer 
might settle a higher rent at the time of 
the next settlement, as tho monza in 
question was within Government khas 
mehal. But that again could not pre¬ 
vent an arrangement from being binding 
as between the tenant and his uqder 
tenant. 

On this point, see the case of Tayefa 
Khatun v. Surendrakumar Sen (6). That 
in these eiroumstanoes, S. 29 or S. 113,| 
Ben. Ten. Act, has no application derives; 
support from the case of Rampadarath\ 
Singh v. Sohrai Koeri (7), which I think 
applies to the facts of the present case, 
in any case as the learned advocate for the 
appellant has pointed out, the'later com¬ 
promise of 1926, was certainly more than 
15 years after the previous settlem ent of 

is I‘3 
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5. A I R1938 Cal 66. 
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7. (1919) 4 Pat L J 667=82 I 0 20. 



' 7^ Calcutta Frovabati Dsbya 

1907. This compromise was embodied in a 
decree and it is upon this decree that the 
' present claim is based. On these grounds 
I think that it must be held that the 
present suit is one for recovery of rent. 
Consequently there was an appeal to the 
District Judge. I therefore reverse the 
decision of the lower appellate Court and 
remand the case for hearing on merits. 
The present appeal is allowed with coats. 
No order is necessary on the application. 

K.N./r.k. Order accordingly. 

A. 1. R. 1933 Calcutta 72 

GtTHA AND M. 0. GHOSE, JJ. 

Provabati Debya and others —Plaintiffs 
—Appellants. 

V. 

Sarojini Devi and others —^Defendants 
—Eespondents. 

Appeal No. 3051 of 1930, Decided on 
11th May 1932, against appellate decree 
of Dist. Judge, Fabna, Bogra, D/- 22nd 
August 1930. 

(a) Will—Construction — Absolute ettete 
granted to daughters of testator. 

A devise in general terms, where the testator 
simply intends that the estate shall'vest in the 
daughters in the event of the widows not exer¬ 
cising their power of adoption, without the ad¬ 
dition of words of inheritance, will pass tho 
entire estate of the testator, unless a contrary 
intention appears from the context. 

A clause in a will ran as follows : "ff you 
do not exercise the right to adopt given, both of 
you shall enjoy my properties, and on jour 
death, oil the properties shall vest in my two 
daughters. The said two daughters shall live in 
my homestead and shall perform the devsheba 
and other ceremonies. If they do not do so, 
whoever shall perform the said sheba, etc., the 
properties shall vest in him." 

Held : that the testator intended to give the 
daughters an absolute estate.[F 73 G 2, P 73 C1] 

(bJL Hindu Law—Will — Daughtere— Pre¬ 
sumption. 

There is no presumption in regard to a daugh¬ 
ter that in every case she takes loss than what 
would be taken by a male [P 73 C1] 

(c) Will—Construction — Absolute estate 
conveyed by words—Words cy^nnot be cut 
down by supposed presumptions. 

When the words in a will convoy an absolute 
estate they cannot be cut down by any supposed 
presumption. Such presumption only arises 
when the document is uncertain or ambiguous. 

[P 73 0 1] 

(d) Will—Construction-—Meaning of testa¬ 
tor is to be found out from document as 
whole. 

In construing a will, one has to try and find 
out the meaning of a testator, taking the whole 
of the dooumeiit together aud to give effect to 
his meaning. The primary doty of a Court is 
to ascertain from, the language of the testator 
what are his intentions. [P 78 0 1] 
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(e) Deed—Construction—Decision in other 
cases do not afford sufficient guidance. 

In matters of construction of documents, deci¬ 
sions in other cases, do not and cannot afford 
sufficient guidance. [P 73 C 1} 

Badha Binode Pal and Prem Banjan 
Bai Choudhury —for Appellants. 

Sitaram Banerji —for Respondents. 

Judgment. —This is an appeal by the 
plaintiffs in a suit for possession on 
eBtablishraout of title to the properties 
mentioned in the plaint. The plaintiffs’ 
claim based on their right of inheritance- 
as the agnates and reversionary heirs of 
one Krishna Sundar Adhikary, was resis¬ 
ted by tho contesting defendants in, 
the suit. According to tho defendants, 
Krishna Sundar died leaving a will, under 
which his daughter Kumudini.got an 
absolute estato in tho properties in suit, 
and the plaintiffs could not hifvo any 
title to tho same. It may he mentioned 
that tho first throo defendants are tho 
daughters of Kumudini, while defendant 
4 is the husband of defendant 1. Tho 
clause in tho will of Krishna Sundar, 
most material for the purpose of llio 
decision of this case is tho sixtli, aud it 
runs as follows : 

“ If you do not exorcise the right to adopt 
given, both of you sh.all enjoy my propertic.-i, 
and on your death, all the properties shall vest 
in my two daughters. The said two daughters 
shall live in my homestead and shall perform 
the devsheba and other ceremonies. If tho> do 
not do f50 whoever shall perform tho said blieba 
&c. the properties shall vest in him." 

The Courts below havo differed in tlio- 
construotion of this clause iu tho will. 
Aooording to the learned Suhordinato 
Judge in the trial Court, no absolute 
right to the properties was conferrod by 
tho will to Krishna Sundar’s daughter. 
The learned District Judge, in tho Court 
of appeal below, has however held that 
an absolute title had vested in the 
daughter of Krishna Sundar, and in that 
view of the case the plaintiffs' suit has 
boon dismissed. The decision of the 
Court below has been challenged by tho 
plaintiffs appellants; and it has boon 
urged on their behalf that the construo¬ 
tion placed by the Court below upon 
01. 6 of the will, which has beon sot out 
above, was erroneous. 

The will before us is a very simple, 
document. The testator gave life B.state8j 
to his two widows: the widows w'erej 
given the power of adoption, which- w^sj 
not exercised. On failure of adoptionj 
by the widows, the testator’s properties 
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vested in the daughters. Upon the find- 
' ings arrived at by the learned District 
Judge, the daughters lived in the testa¬ 
tor’s homestead and carried on debshoba 
as enjoined by the father for a pretty 
ilong time. The only question arising 
'upon the finding so arrived at, is wlio- 
!ther there was intention in the testator 
jfco give tho daughters an absolute estate, 
'and that question must, upon a plain 
'reading of Cl. 6 of the will, be answered 
!in the affirmative. It is well settled 
jnow that there is no presumption in 
'regard to a daughter that in every case 
■she takes loss tlian what would be taken 
iby a male. ‘Whon, in a case like the 
present, there are words conveying an 
labsuluto estate, they could not bo cut 
down by any supposed presumption, such 
Iprosuniption only arising when tho docu- 
iment is uncertain or ambiguous. Tho 
•rule of construction in tho case of a will 
!is very well known. One lias to try and 
jlind out tho meaning of a testator, taking 
Ithe whole of the document together, and 
;to give el'foct to his moaning, fn all 
a-uses tho i)rimary duty of a Court is to 
jascertain from tho language of the testa- 
.tor what are his intentions. A deviso in 
general terms, as in tho i)resent case, tho 
testator simply intending that tlie estate 
shall vest in the daughters in tlie event 
!ol the widows not exercising their power 
•of adoption, without tlio addition of 
words of inheritance, will pass tho entire 
estate of the testator, unless a contrary 
intention appears from the context. 
Taking those principles of general appli¬ 
cation, as our guide in the matter of 
construction, wo havo no hesitation in 
coming to tho only possible conclusion 
tliat the will of Krishna Sundar Adhicary 
conferred an absolute right on his 
daughters. 

llolianco has been jjlaced on behalf of 
the appellants before us, on the decisions 
of this Court in Surendra Nath v. Saroj 
iiandhu (l) and Jlarn Kumari Dasi v. 
Mohim Chandra Sarknr (2), for tho pur. 
'pose of construing tho will before us. 

I In matters of construction of documents, 
decisions in other cases, do not, and can¬ 
not afford sufficient guidance; and the 
cases to which our attention has been 
drawn do not lay down any princijjle of 
general application, or any rule of con- 
styiction other than those to which ro- 

~ 1 .TTR 1931 Cal 408=701 C 923. 

2. (1908) 7 G L J 640=12 OWN 412. 


feronce has been made above. In our 
judgment, the decision arrived .at by the 
Court of appeal below is right, and must, 
accordingly be affirmed. The appeal 
fails, and it is dismissed with costs. 

B.M. Appeal dismissed, 
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Bankin, 0. J. and 0. 0. Ghose, J. 

Aktar Hossain and others —Appellants.. 

V. 

Sm, Husseni Began and oifecra-^Ees- 
pondents. 

Appeal No. 511 of 1930, Decided on 
let March 1932^ against original order of 
Second Addl. Sub-Judge, Dacca, D/- 25tb. 
August 1930. 

(a) Civil P. C. (1908), O. 17, Rr, 2 and 3— 
Suit decided on evidence of plaintiff and de¬ 
fendant in abaenee of plaintiff — Judges 
should act under R. 2—If suit is dismissed, 
decree is ex parte within Civil P. C. (1908)^ 
O. 9. 

Where in the absence of the plaintifl a suit 
has been decided on znorlts upon some evidence 
given b}' the plaintiff and the evidence given by 
the defendant, tho right of appeal depends upon 
what the Court did and not upon what the Court 
should haye done. In such a case the Judge is 
not entitled to act under B. 3 but should act 
under R. 2, 0. 17. Where however in BUch a 
case he dismisses the plaintiff’s suit on merits 
the decree of dismissal made is ex parte within 
0, 9 : {Cases referred), [P 74 C l,2l 

(b) Civil P. C. (1908), O. 9, R. 13—Plain¬ 
tiff’s strenuous attempt to get witnesses to- 
Court is sufficient cause. 

Where tho plaintiff was doing his best and 
acting very strenuously in oolleoting hiswitnos* 
sea and bringing them in Court and was there¬ 
fore late in attendance and his suit was dis¬ 
missed on merits in his absence under 0. 9, 
B. 13, ho need not be debarred from having his 
remedy, although in a wrong headed and muddle- 
headed way ho was doing his best to have bis- 
witnoBso.s in Court and his suit should be res¬ 
tored. [P 74 C 2} 

Jotindra Nath Sanyal —for Appel¬ 
lants. 

Abdul Alt —for Hesixindents. 

Rankin, C. J. —In this case there waa 
a suit brought by the plaintifl’ to sot 
aside a compromise decree which had 
been entered into on his behalf by his 
mother when he was a minor. The decree 
was in September 1926, the plaintifl' at¬ 
tained majority in 1927 and tho events 
that we are concerned with happened in 
January and February 1930. The suit 
was in the Court of the Additional Sub¬ 
ordinate Judge of Dacca. On 31st Jayu- 
ary 1930 the plaintiff wanted time be¬ 
cause of communal distu-bance in the 
town and ho was given time till nexc 
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day. Then he ‘filed a petition saying 
tliat his pleader had not come to Court 
and he was given an adjournment till 5th 
February. On the 5th he filed another 
petition asking for examination of a wit¬ 
ness on commission. The Judge was not 
willing to give him an adjournment on 
that ground though he was prepared, if 
necessary, to. consider whether that 
should be done during the trial. Conse- 
•quently on '6th February the suit was 
taken up. The plaintiff was examined 
but his examination was not concluded 
and as it was late in the day the suit 
■was adjourned to the next day. There 
seems to be no doubt that the plaintiff 
had not been attending diligently to this 
matter and when the suit was called on 
on the dth he made up his mind to do 
what ho could and it seems and we ac¬ 
cept it as a fact that to get his witnesses 
he went off that very day to the dis. 
trict of Mymcnsingh and came back 
with some witnesses on the morning of 
the 6th ; but ho must have been some¬ 
thing like an hour late in attending the 
-Court because the learned Subordinate 
Judge waited 40 minutes and then took 
some evidence and then dismissed the 
-suit on the merits. 

The plaintiff applied to have the suit 
restored and the first question is whe¬ 
ther be was entitled to do that or whe¬ 
ther his only remedy was to appeal from 
:the decree. I confess there is a good 
deal to bo said in favour of the view 
that where a suit has boon decided upon 
some evidence given by the plaintiff and 
the evidence given by the defendant the 
right of appeal depends upon what the 
Court did and not upon what the Court 
should have done and on those lines 
there is a good deal to be Aaid in favour 
of the view that the proper remedy is by 
way of appeal. It seems however that, 
in a number of cases a different view has 
been taken not always in cases exactly on 
alUfours. Cases where a different view has 
in substance been taken are the cases of 
EnatuUa Basunia v. Jiban Mohan Boy 

(1) . Bam Charan Lai v. Bagubir Singh 

(2) and Shashi Bhusan Kumar v. Vwarka 
Prosad Marwari (3), and in other cases. 

It see ms qui to clear that the learned 

1. A I a wf* Cal 360=41 Cal 9C6 = 23 I 0 
769. 

9! A I a 1923 All 651=46 All 618 = 75 I C 
887. 

3. A I a 1922 Pat 2=6 P L J 313 = 611 0 
S97. 
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Judge was not entitled to act under 
R. 3, 0.17, Civil P.C., but he, it seems, 
should have acted under R. 2 of that, 
order and as be dismissed the plaintiff's 
suit T am disposed to treat it on the line 
of the authority to which I have re- 
ferred, as tliough the decree of dismissal^ 
had been a decree made ex parte. The 
plaintiff's evidence liad not been com¬ 
pleted and the suit was dismissed in hisj 
absence. Su although the learned Judgej 
has wrongly proceeded to call the defen¬ 
dant’s evidence, I think we may treat it 
as a case coming within O. 9. 

That being so, the question is whether 
there is sufficient cause for tlie plaintiff 
being late. Now, in a sense there is not 
sufficient cause because the plaintiff 
ought to have done his work of collect¬ 
ing his witnesses earlier and ho nught to 
have got before the learned Judge sooner] 
than he did. But it is evident that the 
man was doing his best and acting very 
strenuously in collecting his witnessesj 
and bringing them in Conrton the morn¬ 
ing of the Gtli and 1 do not think that 
wo are debarred l)y terms of O. 9, R. 13,, 
Civil I’. C., from giving him his remedy 
wiien in !i wrong-headed and muddle- 
headed way he was doing hi.s best tuj 
have his witnesses before the Court. 
Tliat being so, 1 am of opinion that wo 
ought to allow tlio appeal, sot aside the 
decree dismissing the plaintiff’s suit and 
direct that the plaintiff’s suit bo res¬ 
tored. I think however that tho appel¬ 
lant ought to pay tho respondents’ costs 
of this appeal but we do not make it a 
condition precedent. We assess tho 
hearing-fee at three gold mohurs. There 
will be no order for costs in tho Court 
below on the application. 

C. C. Ghose, J.— I agree. 

k.n./b.k. Appeal allowed. 
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Mukkbji and Babtlet, JJ. 

Banga Chandra Be and others —Appel¬ 
lants. 

V. 

Sm. Menaka Sundari De —Respon¬ 
dent. 

Appeal No. 108 of 1930, Decided on 
15th Juno 1932, against original decree 
of Dist. Judge, Chittagong, D/- 17th 
March 1930. 

Probate end Administration Act (IBM), 
Ss. 50 and 69—Only some parsons mantioned 
as relatives of testators—Names of some 
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relatives omilted—Omission amounts to 
• sufficient defect so as to revoke probate. 

It is the duty of the person applying for grant 
of probate to bring to the notice of the Court 
who aro the persons who prime facie have a 
claim on the estate. Where the applicant only 
mentions the names of^ome persons as having 
such claim but omits to mention the names of 
other relatives having claim on the estate of 
che testator and in consequence of the omission 
they arc not cited, the proceedings are radically 
defective in substance. The failure to mention 
the existence of the relatives and to have them 
represented and cited is defect sufficient to re¬ 
voke the probate. 

The person to whom probate is granted under 
such circumstances cannot contend that a long 
series of ycai's have elapsed from the grant of 
probate and it would be well nigh impossible 
to prove the will liy reason of lapse of time, 
death of parties and witnesses and destruction 
of records, as the difficuUies could have been 
avoided by prudent .action on his part; Alii 
l«J31 C?rt* 713 and A L Li 1928 P C 2, 

[P 7G C 1] 

Narcndra Kimar Dus —for .-Vpijel. 
laiits. 

Chandra Hrkhar iSrn 

Judgment.-— Tlio will conrornod in 
this Civso is aUo;jo(l to hav-' hooii pxecu- 
tod by one (laiifia llisliiin lie on 17th 
Soptomhor IHHH. lie diodiihoiit a month 
after, leavinji a hroth(3r named Ham 
(lohinda Do and a widow, a widtnvcd 
.^isLor and tineo infant daiiAilitors who 
wore tlien rosidin}* with thoir mother in 
the liouRO of Ratn (lobinda. On 17th 
Decomber 1HH9 Ham Gohinrla as executor 
made a petition for probate Hiving; in 
the petition tlio names of the widow and 
the widowed sister and statinif that tlioy 
wore under the vvill entitled to enjoy the 
profits of the estate left by (lansfa 
Charan and also sayini; that his own son 
Jaf^atbandhu was tho owner of the said 
property by virtue of tho will. Cita¬ 
tion was issued on the widow and the 
widowed sister. There was no contest 
and on the other hand there was a peti¬ 
tion purporting to have been made by 
tho widow and the widowed si-ster con¬ 
senting to the grant. On 11th August 
1890 letters of administration were 
ordered to issue on tho footing that 
there was no opposition, but there was 
prima facie proof of the will, and that 
the applicant was a legatee under the 
will. There is some doubt however 
whether the grant was of letters of ad- 
ministration or of probate, because in 
ihe'order by which the grant was i.ssued 
it was said, that lettefs of administra¬ 
tion were to issue, while an endorsement 
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in the order sheet of the oasd; states that 
it was probate that was gtaated. * 

Ram Gobinda died soon aft^, and 
thereupon his son Jagabbandhu applied 
for letters of administration on 5ih 
December 1890, and obtained the same 
on 28th January 1891. The records of 
this case have been destroyed and there 
is nothing to show what proceedings 
took place in it. On 19th December 
1928 Menaka Sundari, one of the daugh- 
ters, applied for revocation of the pro¬ 
bate and the Istters-of administration, 
obtained respectively by Bam Qobinda 
and Jagatbandhu. The main ground 
alleged was that the three daughters had 
no notice or knowledge of the cases and 
that though they were infants, no guar- 
dian had been appointed on their behalf, 
nor any citation issued, so far as they 
wore concerned. The Judge has upheld 
the objection and revoked the grant. 
Tho sons of Jagatbandu have preferred 
this appeal and Menaka Sundari is tho 
respondent. We called upon the appel¬ 
lants to produce the probate and tho 
letters of administration but they have 
not been produced, it being said that 
they cannot be found. 

As regards tho probate it has been 
argued before us on behalf of the appel- 
hint that no citation was necessary be¬ 
cause S. 62, Probate and Administration 
Act (5 of 1881) which states what the 
petition for probate or letters of ad¬ 
ministration with the will shonld con¬ 
tain does not require the names of the 
relatives of the testator to be given, 
while S. 64 which deals with the con¬ 
tents of a petition for letters of adminis¬ 
tration on the footing of intestacy ox- 
prossly requires such particulars to be 
given. There is no force in this conten¬ 
tion because though there is this differ¬ 
ence between the two sections, which 
merely describe what the respective peti- 
tions should contain, S. 69 says; 

“It bIiaU be lawful for the District Judge or 
District Delegate .... to issue citation calling 
upon all persons having or claiming to have any 
interest in tho estate of the deceased to come 
and BOO the proceedings before tho grant of pro¬ 
bate on letters of administration,” 

and S. 60, Ulus, (b) sho^s that a grant 
made without citing parties who ought 
to have been cited is fib to be revoked. 
It cannot bo seriously urged that, it is! 
not the duty of the applicant to bring 
to the notice of tho Court who are thej 
persons who prima facie have a claim on 
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the estate. If the applicant says in his 
petition, as the applicant in the firesent 
case dwl, that the widow and the widow¬ 
ed sister were such persons and omitted 
to state that there were three minor 
daughters left by the testator and in con- 
isequence of the omission they were not 
cited the proceedings were radically de¬ 
fective in substance. 

Arguments were then advanced on be¬ 
half of the appellants to show that a long 
series of years have elapsed since the 
probate was granted, and so it would be 
well nigh impossible to prove the will 
at this distance of time, that the daugh¬ 
ters had in fact knowledge of the pro¬ 
ceedings and that as they were living 
under the guardianship of their mother 
who herself was cited and had appeared 
and consented to the grant, no other 
result would have followed oven if they 
had been cited. We agree with the 
findings of the Judge that it has not 
been proved that the respondent was 
aware of the will at any time before 
when she alleges she came to know of it 
or has taken any benefit under it or that 
the estate has been dealt with in a way 
inconsistent with its being joint family 
property. It is not necessary to go into 
the question whether the widow or the 
widowed sister was duly served or whe¬ 
ther the consent -that purported to be 
given by them was really their consent 
because the failure to mention the exis¬ 
tence of the daughters and to have them 
represented and cited was a defect suffi¬ 
cient to revoke the probate: see Ilai- 
mahati Mitra v. Kunja Mohan Das (l), 
and the cases cited in it. The other 
arguments noted above are mostly mot 
by the observation of their Lordships of 
the Judicial Committee in the case of 
Bamananda Ktier v. Kalawati Kuer (2) 
by which very similar arguments wore 
’overruled and which were as follows: 

I “And as agaiast the difficulties j[n the dofcn' 
jdant’a way by reason of lapse of time, death of 
ipartiM and witnesses and destruction of records 
lit has to be remembered that much of it might 
have been avoided by prudent action on the 
part of the propoundor e.g., by taking proper and 
necessary steps to have the will proved per tests 
in the presence of an independent guardian for 
the infant daughters.” 

As regards the argument that the 
mother would have been appointed then 
guardian we are not prepared to place 

1. A I R 1931 Oal 713=136 I 0 2-12. 

2, A I R 1928 V C 2=107 I 0 li=65 I A 18= 

7 Pat. 221 (P C). 
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much weight on it. As regards the grant 
of letters of administration to Jagat- 
bandhu it has already been stated that 
the records relating to this matter are 
not available. The appellants have not 
produced the grant ou the allegation that 
it is missing. There is little doubt how¬ 
ever that the grant was a de bonis grant 
such as is made 'in favour of a universal 
or a residuary legatee or a now represen¬ 
tative. The practice in such cases is to 
file a petition disclosing the fact of the 
former grant and to annex the grant if 
possible with the petition. There is no 
reason to suppose that tljis was not 
done. Citations have to be issued, but 
the respondent says she never got any 
notice of the proceedings, ordinarily her 
own denial would not have been suffi¬ 
cient, but judging from tlie short inter¬ 
val that elapsed between the grant of 
the probate and the application for 
letters of administration, we tliiuk wo 
shall not be wrong in supposing that her 
denial is true. 

The result is that, in our opinion, the 
appeal ought not to succeed. It is ac¬ 
cordingly dismissed with costs, tliroo' 
gold mohurs. 

It.K. Appeal dismissed. 
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EANKIN, C. J. AND C. C. GllOSli, J. 

Sm. Mirinalini Dassi — Claimant— 
Appellant. 

v. 

Ilarihar De {Receiver) and others — 
Bespoiidents. 

Appeal No. 415 of 1930, Decided on 
10th March 1932, against original order 
of Diat. Jndgo, Hooghly, D/- 2iid August 
1930. 

Provincial Insolvency Act (1920), S. 21— 
Home not declared by insolvent aa asset— 
Dispute between creditor and insolvent as 
to whether it belonged to insolvent or his 
wife — House cannot be attached under 
S. 21. 

Where the insolvent has not doolnrud a houso 
as ail asset, merely because them is a dispute 
between tho creditor and the insolvont ns to 
whether it belonged to tho insolvent or his 
wife, to pass an order to attach that house 
under S. 21 ia .an unreasonable proceeding. 

[P 77 C 21 

Gopendra Nath Das and Byomhesh 
Bose —for Appellant. 

Bijan K%imar Mukerji and Apurha. 
dhan Mukerji —for Bespondents. ^ 

Rankin, C. J.— In this case it appears 
that one Sarat Kumar Boy presented his 
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Own potiitiion for adjudication in insol¬ 
vency on 25th September. 1929, and that 
on that dato tho usual order was made to 
admit the petition. On 4th December 
a certain creditor who appears to have 
been No. 1 in the list of creditors filed 
by the debtor asked the Court to appoint 
an interim rceoivor. The Court did on 
tliau day appoint an interim receiver 
and notice of tho application was given 
to the debtor. On 3rd January 1930, 
tho same creditor ai>pliod to the Court 
for ail order upon the receiver directing 
him to serve notice on tho tenant at 
Calcutta “for jiaying ront of the house 
to him" and for certain other matters. 
It may liere be explained that there was 
a certain house at Chandernagoro which 
tho insolvent’s wife claimed as her own 
slie having purcluisod it with her own 
money.'* Tliere was also a liou.so in Cal¬ 
cutta which was tiie occupation of a te¬ 
nant with reference to which, as I 
understand there was a claim hy tlie 
wife tinder a deed of gift from insol¬ 
vent. Ihit from llio beginning the posi¬ 
tion was that those two houses were 
claimed hy tlie wife. Now the creditm-’s 
application that (lie receiver should he 
directed to serve notice on tlie tonunt 
was onliroly a harmless ajiplical ion. 

r should have thought tliat tlio recei¬ 
ver under Iiis ordinary powers would 
give notice of any claim—if ho thouglit 
there wa.s any claim—to Llm f.enant and 
after tliat if the tenant jiaid any ront 
(o (he wife lie would bo under a liabi¬ 
lity when tlio receiver established that 
(he properties iiolonged to (ho insolvent 
to pay tlio rent over again. The Court 
inado an older directing notice to be 
served upon the tenant not to pay rent 
to any oilier person excepting the recei¬ 
ver. The tenant was not obliged to obey 
that order at all; merely ho was under 
tho risk that if ho paid to a wrong per¬ 
son ho would have to pay fcwico. That 
being so there was nothing wrong with 
that order ovon considering the fact that 
the wife had not been a party. The 
order was merely for giving a notice to 
the tenant such as the receiver might 
perfectly well issue without any order 
from the Court. Then the matter pro. 
needed and the creditor asked the Court 
for attachment of the house of the peti¬ 
tioner for insolvency purchased in the 
bjnami of his wife. What this proceed, 
ing was supported to be I confess I did 


not at first understand, but it has been 
explained to us that it was supported 
have been made under S. 21, Provincial. 
Insolvency Act. If so I can only Bay 
that it was an abuse of the section. 
That is a section which givos powers to 
the Court which it may exercise at the 
time of admitting the petition and at 
any other time. It may, for instance, 
order the debtor to give security for his 
appearance if he is expected to abscond; 
that might be a reasonable thing bo do. 
In the same way it may order the attach¬ 
ment by actual seizure of the whole or 
any part of the property in the posses¬ 
sion or under the control of the debtor 
excepting such things as are exempted 
from oxecution by the Civil Procedure 
Code; and the proviso is to tho effect that 
an order under Cl. (2) is not to be made 
unloss the Court is satisfied that the 
debtor with intent to defeat or delay his 
croditovB or to avoid any process of the 
Court has absconded or has failed to dis¬ 
close or has concealed, destroyed or re¬ 
moved any docunients likely to bo of use 
to his creditors or any part of his pro¬ 
perty. To apply that provision to tho; 
case of an immovable property where! 
tlie Court knows that tho property is 
olaimed by the wifo and that the peti-; 
tioncr and his wifo are both saying that 
the property does not belong to the in¬ 
solvent on the more ground that the in-j 
solvent has not declared it as an'asset! 
is of course a thoroughly unjust andj 
absurd procedure. 

These summary powers are intended 
to prevent the debtor from making away 
with what is his property ; documents 
and books of account whicli might be 
used against his property that he might 
run away with and take away out of the 
reach of tho croditors. Merely because) 
there is a dispute between the creditors 
and the insolvent as to whether certain 
property belongs to the insolvent or his 
wife to pass an order to attach a house 
under S. 21 is an unreasonable proceed¬ 
ing. Property in the possession of thel 
wife and claimed by the wife having 
been attached the wifo had only to ap¬ 
pear before the learned Judge and she 
was entitled to an order cancelling that 
attachment as a matter of right. The 
phrase “property in the possession or 
under tho control of the debtor” .was 
never intended to apply to a house 
claimed by the wife because the debtor 
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and his wife are living together. Now 
tljis order having been made, the wife 
,on 29th January 1930 did apply in sub- 
stance*to have these proceedings can¬ 
celled. As regards the Calcutta house, 
apparently by- some confusion it was 
thought that the order of 3rd January 
1930, ariiuunted in some way to an at¬ 
tachment of the rent. In any case the 
lady applied and she was treated as a 
person making a claim. It appears that 
she prayed for an inquiry of her claim 
petition by the receiver and though her 
property had been attached in her ab¬ 
sence and she wanted the receiver to 
inquire and find out after all it was her 
property she was ordered to deposit cer¬ 
tain costs before the receiver would 
begin the inquiry. 

Then the claimant filed her sale-deed 
and the receiver appears to have made 
a report on or about 10th June. On 
24th June the lady applied for an order 
directing the receiver not to take delivery 
of possession or realize rent of the pro¬ 
mises mentioned in the petition. The 
receiver was directed by the learned 
Judge on the 27th to proceed to Calcutta 
and realize tho outstanding arrear.s of 
rent and apply a portion towards neces- 
sary repairs. All this was done before 
there was any adjudication as to whe¬ 
ther this property belonged to tho insol¬ 
vent or not. Tho tenant wa.s ordered to 
pay the whole of the arrears by a cer¬ 
tain time. What obligation the tenant 
was under to obey that order I do not 
know. However it appears now that 
the tenant has paid a certain amount of 
rent to the receiver and that that 
amount is now in Court and the tenant 
is apparently continuing to pay bis rent 
into Court. Lastly the claimant asked 
that the investigation of the claim mat¬ 
ter by tho receiver be stayed and the 
matter be dealt with by the Court on 
evidence. By an order of 2nd August, 
the learned Judge declared that the 
receiver was already in possession of the 
property ond the receiver was directed 
to continue his inquiry into the question 
of ownership. From that order the wife 
appeals to us In my judgment the pro¬ 
per order is to put the matter back into 
the position from which it never ought 
to have been changed in the absence of 
a proper adjudication as to whether the 
property belongs to the insolvent’s estate 
or not. 1 propose to set aside the order 


of attachment of 13th January 1930; I 
propose to declare that the lady was in 
possession of the Chandernagoro house 
and by her tenant of the Calcutta house 
at the time of tho insolvency; and I pro¬ 
pose to declare further that unless and 
until a creditor or the receiver at his 
own risk as to costs brings a proper mo¬ 
tion before tho learned Judge or a pro¬ 
per suit for a declaration that those two 
houses do not belong to the lady but be¬ 
long to the insolvent, the possession 
which she originally had is not to be 
disturbed. 

As the tenant of the Calcutta property 
is paying his rent into _ Court that 
arrangement for tho present need not be 
interfered with; but unless witiiin six 
weeks from today a proper motion 
against the lady is filed before tho learn¬ 
ed Judge or other proper proceedings to 
make a claim on behalf of the estate 
against the lady are instituted, then at. 
the ond of six weeks the lady is to he 
entitled to receive the rent out of Court 
subject to any right that the receiver 
niiiy have to l)ring a motion to recover 
tlio money from her upon establishment 
of title of tho insolvent. This appeal 
must succeed with costs agaiiust tlio cre¬ 
ditor No. 1; hearing fee throe gold 
mohurs. 

C. C. Chose, J. — 1 agree. 

S.N./b.K. Appeal allowed. 
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SUHnAWABDY AND COSTKLLO, JJ. 

llrifloy lianjan Hen —Plaintiff—Ap¬ 
pellant. 

V. 

Mymcnstngh M^LJucipality ■ - Defen¬ 
dants—Bespondonts. 

Appeal No. 22.09 of 1928, Decided on 
30th June 1932, against the appellate 
decree of First Addl, Sub-Judge, Mymen- 
singh, D/- J3th June 1928. 

(k) Bengal Municipal Act (1884), Ss, 85 
and 89—Impofition of personal and property 
tax in same ward is legal. 

As regards tho proviso to section prohibiting 
the realiFatiou of both Icinds of tax in the same 
ward. S. 86 must be read in conjunction with 
B. 89 of the Act. S. 89 is an exception to the 
general rule stated in 3. BS. Where in the same 
ward of a Municipality a personal tax is realised 
from private persons living in that ward as from 
those living in the other wards of the Municipa¬ 
lity but there being some Government buildings 
in that ward, rates on the values of thdse build¬ 
ings were realised from Government, in eneh a 
ease there is no contravention of the prdviaipn 
ofS. 86 . 
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(b) Bengal Municipal Act (1884), S. 7— 
personal tax under old Act—Increase in rate 
,—Sanction of Government is not necessary. 

Sanction of Local Government is not required 
for increasing the rate of the personal tax im* 
posed under the old Act. The sanction men¬ 
tioned in S. 7 TolatCB to the removal of taxes 
realised under the old Act or to a change of one 
kind of rate to another kind of rate. It has no 
application to an increase of the rate of the old 
tax. fP 80 C 1] 

(c) Bengal Municipal Act (1884), S. 85— 
Personal tax does not attach to any holding. 

The personal tax imposed under S. 85 does not 
attach itself to any particular holding but it is a 
tax imposed upon a person occupying a holding 
within the Municipality according to “circums¬ 
tance and property.” [P PO 0 2] 

Amulya (JJiandra Chalicrji ami Pro- 
bodh Kumar Das —for Appellant. 

liamendra Chandra lioy—lox Kespon- 
(lonts. . 

Judgment. —This is an appeal by the 
plaintill*, who is a Deputy Magistrate 
and w'lis posted in Myrnonsingli during 
the period in suit, against the order of 
(iisniissal of his suit for recovery of 
Hs. 108 (being tlic amount which accord¬ 
ing to him ho had to pay to the Myioen- 
singh Municipality “illegally and in¬ 
equitably”) the amount of tax realised 
from him at the rate of Ks. 9 per quarter 
during the first two quarlorsof the year 
l9tJ0.i!l and at tJie rate of Rs. 15 per 
quarter during the last two quarters of 
Uie same year and all the four quarters of 
each of the two following years. Both 
the Courts below have eonourrcntly 
found against the plaintilV and d’.srnissed 
t he suit. 

The facta are that the plaintiff was a 
Deputy Alagistrato living in the town of 
Mynionsingh and oiiginally drawing 
Ks. dUO a month. Uis salary was sub¬ 
sequently raised to Rs. 500 a month. He 
was assessed originally at the rate of 
Ks. 9 per quarter,Ithat is, one per cent, on 
iho annual income and from October 1920 
he was assessed at Rs. 15 a quarter it 
being alleged that bis salary was Rupees 
500 a month. The tax realised from the 
plaintiff was what is called in the 
Bengal Municipal Act, a personal tax. 
The points taken in this appeal are the 
following which may bo considered in 
their order. The first is that personal 
tax could not be imposed witliout the 
sanction of the Government under S. 85, 
Bengal Municipal Act (3 of 1884 B. C.). 
This objection is founded on the ground 
t(^t in Ward No. 1 where the plaintiff 
resided for the greater part of the period 


in suit there were Government building 
which were taxed on their annual valu^ 
and in view of the last proviso toS. 85 the' 
Municipality had no jurisdiction fo im¬ 
pose personal tax os well as a rate oh the 
annual value of the holdings in one and 
the same ward. It has also been argu8<l> 
that the Municipality could not impose 
personal tax without the previous sanc¬ 
tion of the Local Government under that 
section. This objection must ho over, 
ruled. The Mymensingh Municipality 
was formed under Act 6 of 1868 which 
empowered it to impose personal tax and 
this form of tax has been imposed since- 
its creation. The Act of 1868 was re¬ 
pealed by Act 5 of 1876 by Ss. 2 and 7 
by which all impositions made under the 
previous Act were allowed to stand and 
to be considered to be made under that 
Act. Act 5 of 1876 in its turn was re¬ 
pealed by the present Bengal Municipal 
Act, Ss. 2 and 7 of which make the same 
reservation with regard to the imposi. 
tions made under the previous law S. 85 
of the present Act cuntomplatos the im¬ 
position of a personal tax or a rate on 
the annual value of the holdings for the 
first time since the creation of the Mu¬ 
nicipality. It says that the Commis¬ 
sioners may, with tlie sanction of the 
Tjocal Government, impose one or other ox* 
both of the following taxes: namely, a 
tax upon persons and a rate on the 
annual value of holdings. It has no re¬ 
trospective effect and if it has any, the 
imposition of such tax under the previ¬ 
ous Act has been sanctioned by the pre¬ 
sent Act of 1884. As regards the provisc^ 
to the section prohibiting the realisation! 
of both kinds of tax in the same ward, 
8. 85 must be road in conjunction with 
S. 89 of the Act. S. 85 lays down that 
in the same ward the Municipality can- 
not realise personal tax from some per¬ 
sons and tax on property from some 
other person. This is a general rule. 
S. 89 however says that in any inuiiici- 
pality in which tax on persons is im¬ 
posed, no tax shall be assessed on any 
person in respect of his occupation of a 
holding in any building the property of 
Government. This section apparently isj 
an exception to the general rule laid, 
down in S. 85. 

It relates to the part of the municipa-| 
lity in which tax on persons is imposed. 
It says where tax on persons is imposed; 
such tax would not be realised from a 
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person in occupation of a Government 
building. Instead of that the munici¬ 
pality has to levy on such building a 
rate o‘h their annual value to be ascer¬ 
tained in the manner prescribed in 
S. 101. In Ward No. 1 oftheMymen- 
jsingh Municipality it so happens that 
personal tax is realised from private 
persons living in that ward as from 
those living in the other wards of the 
municipality but there being some Gov- 
eminent buildings in that ward rates on 
the values of those buildings were realis- 
led from the Government. In our opin- 
Hon in such a case there is no contraven- 
jtion of the provision of S, 85. 

It is argued in the second place that 
under the old Act personal tax was at 
the rate of8 as. percent, whereas the pre¬ 
sent Municipality enhanced it to Eupee 
1 per cent. It is said that under S. 7 
Irate, tax, fee or tolls that had been duly 
limpo.sed under the previous Act should 
'be deemed as duly imposed under the 
{present Act and such rate, tax, fee or 
{tolls shall continue to be levied until 
;the Commissioners at a meeting, with 
{the sanction of the Local Government, 
{shall otherwise direct. On this language 
jof the section it is argued that the tax 
{at the rate of 8 as. per cent, ought to bo 
{continued under the present Act and' 
{that the Municipality ' had no power to 
increase it from 6 as. to Ee. 1 per cent, 
without the sanction of the Local Govorn- 
Iment. Wo do not think that this is the 
Imeaning which can be given to the words: 

(he Commissiouers at a meeting with 
the sanction of the Local Government shall 
otherwise direct.” 

These words are intended to enable 
the Commissioners with the sanction of 
the Government to make such alteration 
in the rate, tax etc., that wore realised 
hnder the old Act as to remove them 
{altogether or as has been provided in 
the Act itself, change one kind of rate to 
another kind of rate. EveA if there be 
'an? force in this argument in the pre¬ 
sent case it most be deemed to have 
none because it was not taken at the 
trial like some other points that will be 
noticed later. There are no findings of 
'fact by the Courts below to support the 
objection. 

The third contention is that the res- 
X>ondent Municipality had no power to 
increase a' tax within the period of 
assessment of 3 years from'Es. 9 to 
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Bs. 15. There is a great deal of force in 
this argument ; but unfortunately this 
objection too was not taken at the trial. 
S. 93, Bengal Municipality Act, contains 
provision which empowers the Munici¬ 
pality to enhance an assessment upon the 
ground that it appears to them to be in¬ 
adequate and to have been BO made owing 
to mistake and fraud. The power is 
curtailed by the limitation that not only 
the present assessment should appear to 
the Municipality to he inadequate but it 
must also be shown to have been made 
owing to mistake or fraud. As the 
learned appellate Court remarked, if 
this objection were taken at the trial we 
do not know what the defendant would 
have proved were he called upon to meet 
such a case. We cannot :illow. this oh- 
jootion to ho raised at a subse(]uent stage 
of the suit when no issue A,nd con¬ 
sequently no evidence were directed to- 
wards it. The same must be said with 
regard to the second contention noted 
above. If it were raised before the trial 
Court, the Municipality would have been 
able to show that there had been no 
illegal increase in the tax realised nnder 
the old Act. 

The next contention is th.at there is 
no holding in respect of which the plain¬ 
tiff has been taxed. It is not very easy 
to understand tliis objection. It seems 
that tlie plaintiff had changed his resi¬ 
dence from one place to another but no 
particular holding was taxed. The por-i 
sonal tax imposed under S. 85 does not 
attach itself to any particular holding 
bub it is a tax imposed upon a person 
occupying a holding within the Munici¬ 
pality according to "circumstance and 
property." These are all the maini 
grounds taken on behalf of the appellant 
in this case some of which undoubtedly 
have great force and would have met 
with better result if they wore raised at 
the trial. 

In the result the appeal fails and must 
be dismissed with costs. 

As the appeal fails on the merits we 
have not considered the question as to 
whether or not a second appeal lies in 
this case under S. 102, Civil F. C. 

k.n./r.k. Appeal dismissed. 
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Mukehji and Guha, JJ. 

Ahbas Naskar and another —Defen¬ 
dants—Appellants. 

V. 

Chairman, District Board, 94.Par- 
(lanas and others —Plaintiffs—Kespon- 
dents. 

Appeal No. 265 of 1928, Decided on 
23r(i July 1931, against original decree 
of 3rd Addl. Sub-Judge, 24-Parganas, 
iV- ‘Jlst December 1927. 

Mahomedan Law—Debts—Liability— Suit 
against heir in possession of assets of debtor 
without joining others—Decree can be en* 
forced against entire assets in hands of heir. 

Wlinn on the death of a Mahomedan, tbore 
has not hoen a ly ilislrihnlioii of assut.s, a credi¬ 
tor may sue ai y lioir or hoirs in yosses-bion of 
tho v/hoto L"" a ly part of Ihu ost.'ito without 
joining t or hairs as (le/ondants, for roiilL- 

I’.'itLoiiof itiro dcijl, and tho entiro assets 

in the hands of such licir or heirs will hs liable; 
Imt where tlie heirs i-ued are in pos-u.'-sioii of tho 
shares of their inheritance only, the heirs shall 
IjO liable only for the jjioportioiiatc sh.rre of tho 
d.;bt ; 6 Cal .'570 ; 24 IK « 0; 4 Cal 142 [IP B) 
and 1 ATnc Sel Jlep 33, Foil; [Case law ilissusnetl.) 

[P 82 0 2] 

Nastm All —for Appnllant.s. 

San tosh K. Bose ami Saniinioy Mo.zum- 
dai —'for Kusj>oinl(‘iits. 

Judgment.—This is an appeal by de¬ 
fondants 3 and 5 from a decree by which 
tlio plaintilfs’ claim for recovery of 
arrears of rent for a certain ferry alleged 
to have been leased out to their father 
by the plaintilfs lias been decreed against 
t.bcrn and some othovs. One of the con¬ 
tentions wliich was attempted to bo 
urged on behalf of tho appellants was 
that no loas(3 was taken and so no money 
^Ya3 duo; but in view’ of the evidence, 
oral and documentary that there is on 
the record and which amply estaVilisiies 
the fact that such a lease was taken and 
that tho amount claimed was due under 
it, this contention was not oventiially 
pressed. Tho other contention, which is 
of considorublo substance, is that the 
decree, such as it is, is not supportable. 
The appellants’ father Tamizuddin died 
leaving his mother, a widow, three sons 
and three daughters. Ail these heirs 
wore impleaded in tho suit as defendants. 
Two of these heirs, namely, defendants 
6 and 8, were minors and as they were 
not properly represented, the suit as 
against them was dismissed. It was 
decreed against the others, on contest 
against defendants 3 and 5 and ex parte 
as against the rest. The enti.yo amount 
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decreed against these defendants, they 
being held ‘‘liable for the aforesaid de¬ 
cretal amount to the extent of the assets 
of Tamizuddin inherited by them." 

Now, all anthoritios are agreed that if 
the estate of Tamizuddin had been diatrj> 
buted aftor his death each of his heirs 
would have been liable for his debts to 
the extent only of a share proportiouato 
to his own share of the estate (Pirthipal 
Singh v. Husaini Jan (1), Amba Shankar 
V. Sayad Ali (2), Bussunteram Marwary 
V. Kamahiddin Ahmed (3) (at p. 428). 
What we ai'e concerned with hero is a 
case in which there has, in fact, been no 
distribution. Two questions arise: 1st. 
Whether tlie creditor may sue any heir 
in possession of the whole or any part 
of the estate without joining the other, 
heirs as defendants, for realization of the 
entire debt, and if so, whether a decree 
for the entire debt passed in such a suit 
may bo enforceable against all the assets 
that are in his possession or only against 
that particular heir’s share in tho estate; 
and 2iid.- What sort of decree should be 
passed in the present case. So far as the 
first question is concerned tho opinion of 
this Court has been consistently in the 
affirmative. Two decisions in support of 
this view may bo cited. In the case of 
Muttyjaii V. Ahmed Ally (4), three earlier 
decisions, amongst others, were referred 
to, viz., Mt. Nuzeerun v. Ameerooddeen 
(5), in which tho analogy of a Hindu 
widow sued in her representative charac¬ 
ter w'as applied, Assamathennessa Bibi v. 
Roy huichmeeput Singh (6), in which 
such analogy was ignored but the pro¬ 
cedure prescribed in the Hedaya for the 
guidance of Mahomedan Law officers w'as 
relied npon, and a much earlier decision 
of the Sudder Dewany Adawlut in 
Kishwur Khan v. Jewan Khan (7), in 
which neither of the aforesaid two views 
was adopted but it was held that credi. 
tors’ suits were to he regarded as ad¬ 
ministration suits. The learned Judges 
held that the proper principle to apply 
was to treat the creditors’ suit as an 
administration suit, and as such an heir 
in possession is bound to account for anf 

■T.“(ii82)TAirMi=(i^2) A w 'iTTO.' 

2. (1896) 19 Bom 278. 

8. (1886) 11 Cal 421. 

4. (1882) B Cal 370=^10 C L B S4&. 

1376) 24 W R 8. 

1S79) 4 Cal 142=2 C L B 223 (F B). 

1799) i Mao Sel Bep 88. 
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aeseta that may have come into hie hands 
and to that extent he is liable to pay 
the cteditors and that the residue, if 
any, is to be divided amongst the heirs. 
The case was very unfavourably com¬ 
mented on by Mahmud, J., in a very 
exhaustive judgment in the Full Bench 
case of Jafri Begum v. Amir Muhammad 
Khan (8), notwithstanding that it was 
followed in a later decision of this Court 
in the case of Amir Dulhih v.BaijNath 
Singh (9), The learned Judges appear to 
have felt the force of the contention 
that was urged against the view. They 
observed : 

" If we rightl.v apprehended his argument, it 
was directed to this, that the amount decreed 
ought to bo proportionate to the interest in the 
estate of the particular heir, and that when it 
is sought to recover the whole of the d^bt ail the 
heirs ought to be before the Court. Stated in 
that form, the proposition is one of which there 
is much in favour. An individual heir cannot 
be said with strict propriety to represent his co¬ 
heirs in a suit brought by a creditor to enforce 
bis claim against the property of the deceased 
proprietor. The right of each heir is several and 
distinct, and arises, as has been said, imme¬ 
diately on the death of the person whoso heir 
he is. There is no intermediate vesting and no 
rule of Mohamedan law by which an individual 
heir, as such, may be taken to represeut cither 
the estate or the heirs generally.” 

Having made these observations and 
quoted Jafri Begum's case (8), and other 
cases in support of them, the learned 
Judges referred to the case of j4mtr 
Dulhin’s case (9), and followed it giving 
some additional reason in sufrport of the 
decision in that case. The reason why 
they did so was put in the following 
w'ords : 

” And wo think that apart from the considera¬ 
tion that it is an authority of this Court which 
has remained unquestioned now lor several 
years, it embodies a salutary rule and one to 
which cBect ought to he given.” 

The principle enunciated in Jafri 
Begum’s case (8) which, as already stated, 
vvas also acknowledged as correct, in 
Amir Dulhin’s c.ase (9), though not acted 
upon therein has been adopted in later 
decisions in Allahabad : see Dullu Mai 
V. Bari Das (lO), and the more recent 
deoisioDS in Bombay ; see Bhagirathibai 
V. Boshanbai (ll), Shahasaheb v. Sada- 
shiv (12) and Lala Miya v. Manu. 

8. (1886) 7 All 832=(1886) A W N 248 (F B). 

9. (1894) 31 Cal 811. 

10, (1901) 33 AM 268={1901) A W N 76. 

11. A I B 1919 Bold 61=61 1 0 18=48 Bom 

413. 

.13, A I B 1919 Bom 185=61 I 0 333=48 

Bom 676. 


and has also been approved of 
in Madras Abdul Majeelh v. Krishnama. 
ehariar (14). In a recent decision, thia 
Court has re-affirmed the proposition that 
in Mahoroedan law there is no represen¬ 
tation of the family as under the Hindu 
Law by one or more members of it, and 
expressed an opinion that the decisions 
of this Court which have proceeded upott 
an assumption that the doctrine of re¬ 
presentation is applicable to Mahomedan 
families may require reconsideration. 
Notwithstanding all this we should not 
be prepared to make a reference to the 
Full Bench to examine a settled view of 
law as propounded in this Court ever 
since tlie days of the Sadar llcwany 
Adwlut: Kishwur Khan v. Jewun Khin 
(7), and wliich was nplield in Amir 
Dulhin’s case (9), in a considortd judg¬ 
ment in wliicli the foire of the observa¬ 
tions in Jafri Begum’s case (8j was hilly 
recognised. 

We now arrive at a jioint where it 
becomes necessary to consider (bo second 
question formnliiled above. The prin¬ 
ciple wliicli this Court lias acted upon, 
treating the creditors' suit as nu ad¬ 
ministration suit, in our opinion, cannot, 
and should not, be applied indisevimina- 
tely to all cases in whieli some only of 
tlie heirs are sued for recovery of the. 
entire debt. It lias its limitations. 
There are weighty reasons why it should 
not be applied to suits otlicr than those 
in which some only of the heirs are sued, 
as being in possession of a part or the 
whole estate or assets not merely for 
themselves but on behalf of all the heirs. 
The decisions of tliis Court, to which wo 
have referred as adopting this principle, 
sufQciently show that the suits concerned 
therein were against some of the heirs 
who were in possession of the whole or 
the part so as to be bound to account for 
the same to the rest, or in other words 
were against some of the heirs who were 
in possession of more than their share of 
the inheritance. It is only on such a 
footing that the analogy of an adminis¬ 
tration suit can, with any show of reason, 
be invoked. Where however that is not 
the case, but the heirs are made parties 
as being in possession of their shares of 
inheritance only, the principle cannot 
possibly be of any application. In the 

IS. A 1 B1923 Bom 411=78 1 C 246=47 Bom 
712. 

14. (1917) 40 Mad 348=40 I C 310 (F B). 
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present case all the heirs were made par- 
. ties, suggesting that each was in posses¬ 
sion o{ the share he or she had indivi- 
dully inherited. In our opinion it would 
be wholly wrong to apply this principle 
to such a case. Hero, two of the heirs, 
namely, defendants 6 and 8 have been 
absolved, the suit against them being 
dismissed because they were not properly 
represented; and the other heirs if they 
are made liable for the entire debt, will 
have no riglit of contribution as against 
them. Either under the Mahomedan 
law or according to the principles of 
justice, equity and good conscience which 
we are bounll to look to whore, as here, 
both the parties to the suit are not 
Mahoniedans ; see S. 24, Act 6 of 1871, 
the plamtilf should not recover from tho 
rctiiain^g defendants anything iiiore 
than their (uoportionate share of tho 
debt from out of tlie as.sots tliey have 
inherited in their shaies. This view is 
Buppiu’tcil by tho decision of tliis Court 
in ihe cane ni liUSXiiiitf ram Marirary v. 
Kamahuhhn (3). A Hindu creditor of 
a deceased Mahoinodan sued liis heirs 
four in number to recover money due 
from him alleging that they wero in 
possession of the estate loft by him; tho 
debt was ba]Jod against three of tho 
heirs but not against tho fourth, one 
Kamaluddin who liad made a part pay¬ 
ment. In tho Court below tho entire 
claim was decreed against the fourth iioir, 
tho suit against tho other three being 
dismissed. It was held that under the 
circumstances of the caso and having 
regard to tho rule of Mahomedan law, 
the creditor was not entitled to a decree 
against Kamaluddin for moro than his 
own proportionate share of the debt and 
that on principles of justice, equity and 
good conscience it would not be equitable 
to*liold him liable for the whole of the 
debt. The learned Judges observed : 

“ What the Mahomedau law nays ia that 
only when the estate is completely involved 
that the heirs cannot tnhe tho estate and a deci¬ 
sion amongst them cannot be allowed before the 
debts are discharged. 'Wo therefore hold that 
in the circumstances of tho present case tho 
plaintiffs, under the Mahomedan law, can only 
obtain as against the two-fifth share of £ama- 
loddin a proportionate share of the money due 
to him . . . The debt due to tho plaintiff is 
indeed an indivisible one; and the plaintiff 
would, under ordinary circumstances, be enti¬ 
tled to realise his dues from the whole estate, 
or from any portion of it, as he might choose, 
imt the circumstances that have occurred in 
tho present case are such that it would be 


inequitable to insist that Kamaluddin'S shave 
should boar the whole of the debtj The olaisa 
of the plaintiff as against the heirs is now ban^ 
by the law of limitation srud their sharesffaaving 
been exempted Kamaluddin would not be enti¬ 
tled to demand contribution from them, in the 
event of the whole debt being realized from him 
or from his share. That being the eaee, it would 
not be just or equitable to bold the share of 
Kamaluddin answerable for the whole claim... 
If Kamaluddin was in a position to call upon 
the other heirs for contribution, there would be 
no difficulty in decreeing whole claim as 
against his share. But, in the oixcumstances of 
the case, we are of opinion that the plaintiff is 
entitled to charge tho share of Kamaluddin with 
any more than a proportionate share of bis 
dues.” 

The result; is that in our opinion the 
appeal should be allowed in part and the 
decree made by the Court below in favour 
of the plaintiff and as against the defen- 
dants other than defendants 6 and 8 
should be modified by reducing the amount 
of the claim to 71/88 x Es. 6,479-2-9= 
Eb. 5,227-8-3, representing the share of 
the debt proportionate to their share of 
iuheritanco. In other respects, tho said 
decroo will stand. The costs of this 
appeal will bo awarded to the parties in 
proportion to their success. 

v.B./h.K. Appeal allowed. 
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Eankin, C. J. and 0. C. Ghose, J. 

JBanshi Vewan and others — Defen¬ 
dants—Appellants. 

V. 

Majaharuddin Taluhdar and others — 
Plaintiffs—Eespondents. 

Appeals Nos. 9 and 10 of 1931, Decided 
on 2r)th February 1932, againt order of 
Sub-Judge, Eajshahi, D/- 23rd July 1930. 

(a) Practice—Retrial-—Two rent suits de¬ 
creed — Lower appellate Court remanding 
suits for retrial but making retrial depen¬ 
dent upon plaintiff paying costs within two 
months from arrival of record in triel Court 
—Costs not deposited within given time but 
allowed to be depositod subsequently—In 
one case deposit allowed to be taken out by 
defendant, end also to be returned at defen¬ 
dant’s risk—Retrial held conditional and as 
costs were not paid in time suits stood dis¬ 
missed—Although in one case deposit was al¬ 
lowed to be taken out and returned, that 
mistake could not revive suit once dis¬ 
missed. 

Two rent suits were decreed by the trial 
Court but ou appeal the lower appellate Court 
remanded the cases for fresh trial upon pay¬ 
ment of Bs. 16 in each case for costs, and went 
on to say: "If this cost is not paid within two 
months from the date of arrival .of the rdcord 
in the original Court, the suits shall be dis¬ 
missed. If this cost is timely paid, there shall be 
a retrial.” Cost however waa not paid by plain- 
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tifE within the given time. Subsequently Court 
allowed the samo to be deposited in Court, In 
one of the two cases the deposit was also allowed 
to bo taken out by defendant and to be returned 
by defendant at his own risk. 

Held: that the retrial order was conditional 
upon payment of costs within time proscribed 
ill the order and the suits stood dismissed as tho 
costs were not deposited within that time; 

Held further: that although in one suit the 
deposit was allowed to be taken out and re¬ 
turned, snch a mistake in'the proceedings 
could not revive the 'suit which was once dis¬ 
missed. [P 8S 0 1, 2] 

(b) Practice—Retrial—Although ordinarily 
one can rely upon Court and ite clerk being 
■ufficiently diligent to give notice when re¬ 
cord is returned duty of making inquiry is on 
party. 

It may be very natural in an ordinary case of 
retrial on remand to rely upon the Court and 
its clerks being sufficiently diligent to give* 
notice of the return of the record, but the duty 
must bo upon theSparty make to inquiry and if he 
makes no inquiry ho has only himsolf to b}amo. 

[P 86 0 1] 

Bireswar Bagchi —for Appellants. 

Krishna Kanial Moitra —for Bespon- 
dents. 

Rankin, C. J. —In this case tho defen. 
dants appeal from an order of the learned 
Subordinate Judge of Rajshahi whereby 
he reversed an order of tho Munsif of 
Naogaon. It appears that tho plaintiff 
brought two rent suits against different 
defendants, that in April 1935 these 
suits were decreed by the trial Court, 
that appeals were brought to the Sub¬ 
ordinate Judge against the decrees and 
that on 11th February 1927, the Sub- 
ordinate Judge first of all allowed tlia 
appeals, set aside the decrees and re¬ 
manded tho cases for fresh trial on the 
lines laid down by his judgment upon 
payment of Ba. 15 in each case for costs 
by the plaintiff to the defendants. His 
order went on to say: 

" It this cost is not paid 'within two months 
from the date of arrival of the record in the ori¬ 
ginal Court, the suit shall be dismissed. If this 
costs is timely paid, then there shall be a re¬ 
trial." « 

Itk seems that the record was not re¬ 
ceived in the trial Court until 8th April 
1927. Two months elapsed without the 
plaintiff paying the Bs. 15, but on 37th 
Juno Bs. 15 was deposited in Court in 
each case. That payment was made 
under an order to which the defendants 
were not parties. The plaintiff applied 
to the trial Court and he called the at- 
tention of ^the trial Court to the fact 
that he was out of time. The trial 
Court took the view that there was some 


excuse for being out of time and that 
the clerk in the office ought to have- 
drawn, the attention of tho plaintiff's 
pleader at tho time when the record was 
received back by the trial Court. It 
therefore made the order that the plain- 
tiff should bo allowed to deposit the 
money and it was deposited and the fact 
of the deposit %vas a few days afterwards 
brought to tho notice of the pleader for 
the defendants. From time to time the 
question of rehearing of the suits was on 
the trial Court's list and tho hearing 
was .adjourned until some time in June 
1928, In the meantime tho Bs. 15 for 
costs was lying in tho trial Court and 
it appears that on 18th November 1927, 
the pleader for tho defendants got an 
order entitling him to take it bnt, and 
just a few days before tho hoai;jng was 
coming on, another order Yvasiriadc ouahl- 
ing tho money to bo returned by tho do. 
fendants at their own risk. This inci¬ 
dent of taking out and returning was in 
one of the two suits before us only and 
not in the other. 

In these circumstances the learned 
Munsif, when tho matter came before 
him on remand, held that the condition 
upon which alone tho retrial was direct¬ 
ed had not been complied with, that ho 
had no jurisdiction to jirocood with tho 
rehearing of the suits, that tho order al¬ 
lowing the costs to bo deposited had 
done no harm in itself but it certainly 
could not amount to a valid order hav¬ 
ing regard to tlio terms upon which tho 
retrial was directed. That matter came 
on appeal before tho learned Subordi¬ 
nate Judge who took another view. He 
appears to have considered the original 
order of 14th February 1927, as a direc¬ 
tion to the Court below would dismiss 
tho suits if soraetliing was not doae. 
He also considered that the fact that 
the return of the record was not brought 
to the notice of the plaintiff’s pleader 
was an almost oomplete excuse for the 
plaintiff's pleader and tho plaintiff for 
not complying with the term of the 
order. He therefore directed the trial 
Court to proceed with tho hearing of the 
suits. From that order tho present ap¬ 
peals have been brought. The first ques¬ 
tion is as to the meaning of the order of 
14th February: 

" If this cost is not paid within two months 
from the date of arrival of the record in the 
original Court, the suit shall be dlsmiMed. 
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this cost is timely paid, then there shall be a re* 
.trial.” 

It appears to me quite clear that the 
only right of the plaintiff to have a re¬ 
trial was conditional uiwn his making 
the payment in time and that it was not 
[nocessary for the lower Court to exercise 
any sort of discretion in the matter. If 
!the payment was not made within that 
time, the intention was that the suits 
should stand dismissed without further 
order. On that view it appears to mo 
that the view taken by the learned Mun- 
sif was correct. The learned Subordi¬ 
nate Judge appears to think that, be¬ 
cause it is inconvenient for pleaders to 
])avc to come and to ask from time to 
time whether records have been return¬ 
ed, and * therefore to assist them the 
Court makes the practice of calling the 
f.-ict of the return of the record and many 
other things to tlio notice of the plead¬ 
ers, any failure of this endeavour on the 
jjart of tlie Court is a complete excuse 
in such a case as ihe present for the par¬ 
ties in not complying with their obliga- 
iions under the decree. That seems to 
me to bo entirely wiong. I cannot agree 
M'ith the learned advocate for tho it!s- 
pondent that tlie facts hero show a groat 
hardship so fur as the plaintiff is con¬ 
cerned. It is true that there was a de¬ 
lay of two months in tho return of the 
record. Accordingly the plaintiff had 
something like four months after the 
order in which to make the deposit. It 
imay bo very natural in an ordinary case 
.to roly upon tho Court and its clerks 
Iboing sufficiently diligent to give notice 
'of the return of the record. But tho 
duty must be upon the party to make 
[inquiry and if he makes no inquiry for a 
period of over four months he being the 
person whose right to a retrial is depen- 
idoiit upon making timely payment, I 
,cannot say that be has any none except 
'liimself to blame. However that may 
be, it does seem to me that on the lapse 
of two inonths tho plaintiff had lost his 
clianco except possibly by proceeding to 
the Court which made the appellate de¬ 
cree and asking it iq review for an ex¬ 
tension of the time limited in the cir¬ 
cumstances of the case. If the order 
was not a decree it may be that by going 
to the appellate Court he could have got 
th^time extended under S. 148, Civil 
I*. C., but that perhaps is a very doubt¬ 
ful question. He did nothing of the 


sort.. He go\ an order ex part^ for pay^ 
ing the money into Court and then the 
cases drifted on until this point V^hieh 
went to the jurisdiction was taken in 
Court. 

In one of tho two suits we have to 
consider whether the fact that the 
pleader could not resist taking the 
money out of Court on 18th November 
1927 and returned it on 27th July 1928, 
is a fact which can operate to give the 
plaintiff a right to retrial. I have some 
difficulty in this matter but, on thel 
whole, it does not seem to me possible 
that a suit which has been dismissed 
can be revived by such a mistake in the| 
proceedings as that. If it were a ques-, 
tion of appealing from the order of the 
appellate Court, no doubt by taking out 
this money he would have debarred him¬ 
self from any right of appeal; but if the 
suit stood dismissed *on a previous date 
somo months beferc, it does not seem to 
me that the taking out of the money 
and returning it could possibly revive 
the suit or give jurisdiction to the trial 
Court when the decree of the appellate 
Court or tho order of the appellate 
Court no longer justified a retrial. In 
these circumstances it appears to me 
that these appeals should be allowed, 
that the order of the Subordinate Judge 
should bo set aside and the order of tho 
Munsif restored with costs in this Court 
and in the lower appellate Court. The 
hearing fee is assessed at two gold mohurs 
in each case. No order is necessary on 
the abdications. 

C. C. Ghoae, J. —I agree. 

S.N./b.K. Order set aside. 
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Costello, J. 

Kali Oharan Singha —Petitioner. 

V. 

Bibhuti Bhusan Sirtgha — Opposite 
Party. 

Civil Rule No. 328 of 1932, Decided 
on 8th June 1932, against order of Man- 
sif. First Glass, Bampurhat, D/- I7tli 
March 1932. 

« CMl P. C. (1908), S. 47Executing 
Court cannot go bebind deeroe 0^ question 
its validity except when leek of jurisdiction 
is obvious—Decree against person under dis* 
ability without proper representation cannot 
be ^allenged on that ground in execution— 
Execution, Decree binding. 

A subsisting decree passed by a duly constitu¬ 
ted Court that has not been set aside in proceed¬ 
ings by way of appeal, revision, or otherwise by 
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'due process of law, is not to be treated as ajnere 
nullity, but ia binding and conclusive against 
the panties thereto dnly impleaded in the suit. 
A Court to which such a decree has been trans- 
terred for execution must take the '’decree as i t 
stands and is not entitled to question the vali¬ 
dity of the decree on the ground that the decre¬ 
tal Court had no jurisdiction territorial, personal 
or pecuniary, to pass it, except when on the face 
of the decree it would appear that the decreeing 
Court had no jurisdiction: A I li 1926 Cal 907 
(F B), Dial.; A I JR 1933 Oal 380. Bel. on ; 44 
Cal 627 and A I fl 1931 Banff 252 (F D), Appr.; 
AIR 1920 Mad 1010 (F B), Ref. LP 89 0 1] 

A proceeding to enforce a judgment is collate¬ 
ral to the judgment and therefore no inquiry 
into its regularity or validity can be permit¬ 
ted in such a proceeding. Hence a judgment 
against a person who was non compos mentis at 
the time of the trial and yet wa.s not rojivcbont- 
«d by a legal guardian, is not to be impouebed 
in execniioii but reversed or annulled in some 
direct proceeding taken for the purpose 

[P 89 C 2] 

Peari Mohun Chatter fee, Tlari Pm. 
sanna Mukherjee aud Bankim Chandra 
Hoy —for Petitioner. 

Bijan Kumar Mukherjee —for Oppo- 
aito Party. 

Judgment. — This riilo is directed 
against an order of tite Munsif of Hatn- 
purhat, datod J7th Marcl) 1932. For the 
purpose of making it clear how tliat 
order came into existence, it is necessary 
to recite certain facts. The present 
petitioner, Kali Cbaran 8ingha, on Gth 
December 1923, obtained deciees in his 
favour in eighteen suits which he had 
brought against a lady named Kiranliala 
and another lady named Buiduhashini. 
A number of difforent hargadars holding 
under them wove also defendants in the 
suits. The suits were for the recovery 
of khas possession and mesne profits in 
respect of a two-thirds share in certain 
properties, the plaintiff’s right to that 
two-thirds share having already been 
ostahlished in antecedent litigation. It 
is to be observed that in those eighteen 
suits both Kiranbala and Bindubasini 
appeared and made varioffs defences to 
the plaintiff’s claim. Tho decrees hav¬ 
ing been made in favour of the plaintiff 
the defendants appealed and ultimately 
the matters in issue between the parties 
came before this Court in second appeal 
and the original decrees were affirmed by 
this Court on 9th August 1928, it being 
■declared that the plaintiff -was entitled 
to the possession which he was claiming 
and also to' mesne profits at the rate of 
Es. 4 until recovery of possession. 

Early in tho year 1929 the present 


petitioner Kali Cbaran Singha, as the 
decree-holder in the eighteen suits, ap¬ 
plied f(ftr execution of those decrees and 
as a result of the execution proceedings 
he obtained khas possession of the lands 
claimed by him, but the matter of pay¬ 
ment of the amount awarded by way of 
mesne profits was not proceeded with at 
that time, as negotiations were opened 
between the parties with regard to the 
payment of the mesne profits and costs. 
Eventually the execution proceedings 
aforementioned came to an end for want 
of prosecution. The parties however did 
not come to .any sottlomnnt in tiio maU 
tor of the mesno profit« .‘ind accordingly 
Kali Charan Singha, on lOtli November 
1930, instituted oightoon fresh execution 
cases and those me the oases out of which 
the order now complaine-.l oF avisos. 
Those c.U'es n-Dro (l('-;ciil'.(3d as Title Exe¬ 
cution Cases Nos. 117 to l.'M oi lifJO, 'n 
tho fir.st Court of tho Munsif ol Itain- 
purhat and in thorn tlio j)pti(ioner as 
docroo-holder sought to recover mosuo 
profits at tho rate awarded to him for 
the period of three years prior to the in- 
stittition of tho .suits and up to the date 
of delivery of })osso.ssion. 

In those execution eases Kivanhala, as 
one of the judgmont-dehloi's lodged ob¬ 
jections under 8. 17, 0'''il 1’. C. . and the 
whole matter was Lhon registered as 
Miscellaneous .luilicial Case No. 37 of 
19,32. Kiv.anhala’s ol)jecti(m took tho 
form of an allegation that tho decrees 
could not 1)0 put to oxoeulion hecauso 
tho amount duo under them in rosj)oct 
of mosno prolits had already in effect 
boon paid upon an •idjustinoTit between 
the parties. Tho objection was even- 
tually dismissed in default of lu'osocu- 
tion. Subsequently (according to tho 
statements made by the petitioner in his 
present petition) a man named Surendra 
Narain Singha who is said to ho tho re¬ 
versionary lieir of Shyama Charan, tho 
husband of Kiranbala and who had been 
looking after and managing hor-'affairs 
and conducting all the litigation on her 
behalf caused his sister Bindubasini 
(who as already mentioned was one of 
the defendants iu the original suits) to¬ 
gether with one Snshila Sundari, the 
widow of his predeceased brother Ashu- 
tosh Singha, to institute Froceedings in 
Lunacy (numbered 14 of 1931) und6r t^ 
provisions of Act 4 of 1912, in the Court 
of the District Judge, Murshidabad, 
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praying that the judgment-debtor Kiran- 
. bala should be adjudged a lunatic and 
also praying for the appointment of 
Surondra N.irain as guardian of her per. 
son. At the time when the order now 
■complained of was made tho lunacy mat¬ 
ter was still ponding though one Bibhuti 
Bhusan Singha, a pleader practising at 
Barhampur, had boon appointed interim 
receiver of tho estate of Kiranh.ila. 
Bibhuti Bluiaan Singha as such vocoivor 
on 15th -Tanuary 193d put forward a fur¬ 
ther oh.ection in the eighteen execution 
cases under S. 17, Civil P. C., alleging 
tli'irein that Kiranbala had boon a luna¬ 
tic and of tinsDund mind from a time 
long antecedent to tho institution of the 
eightooii suits hrouglit against her by the 
present*potitionor and that therefore all 
the doqfcos made in those eighteen suits 
including ai>i)aiently tlio tlnal decrees 
made liy tlio Iligli Court wore made with¬ 
out juribilicl.'ill and void inasmuch as 
tho lU'lgitio.it Mohtor Kiranhale had n.t 
been pi'iipTly 'reprosont.id ’ as ,a limatio 
at the iimo wlieu Ihosn decrees were 
made. 

ft appears that since tlie date of tho 
order now com’ilaitied of, that is to say, 
on dlst April I9{d, tlio lunacy procood- 
ings have heou dotonninod. Kiranbala 
has liuou adjudged a lunatic and Bihhuti 
Bliiisan has lieen appointed permanent 
manager of li(.>r jn'DiKn-ty, Tlioohjeetions 
lodged by Bililmti Bluisan were regis¬ 
tered as Miscellaneous Judicial Cases 
Nos. 37 to 01 of l!bi‘J, and njjon those 
cases c.oming on for hearing the peti¬ 
tioner Kali (>haran Singha as tlio decree- 
holder in tho original suits out of which 
tho execution ami Miscellaneous Judicial 
cases arise contested tho objection put 
forward by tho manager, on tiie ground 
inter alia that tlio validity of the origi¬ 
nal decrees could not bo challenged in 
tho execution cases and he contended that 
the decrees were valid and binding on 
Kiyanhala and tliat tho executing Court 
was not competent to enter upon any 
investigation into tho question of whe¬ 
ther or not Kiranbala was a lunatic at tho 
time when the decrees were made, ^he 
present x)etitioner further contended that 
the objection put forward by the manager 
could not be put forward by him as such 
under S. 47, Civil P. C., in execution 

S rooeedings and that it was one that 
^uld only be raised by way of a suit. 
These contentions of tho present peti¬ 


tioner as deoree-holder were overruled by 
the learned Munsif of Bampurhat by his 
order dated 17tU March 1932, th%t is to 
say, the order now complained of, and ho 
decided that the petitions made by tho 
manager were maintainable under S. 47, 
Civil P. 0., and ho fixed 9th April 1939 
as a day for taking evidence to enable 
himself to como to a finding as to whe¬ 
ther or not the judgment-debtor Kiran¬ 
bala was of unsound mind at the date of 
the decrees in the original suits. 

The main question which I have to 
determine is whether it was right for 
the learned Munsif to take it upon him- 
self to go into the question of whether or 
not the eighteen decrees originally made 
on 6th December 1923, even though they 
wore affirmed by thisCourton 9th August 
193.'^, wore valid and binding on Kiran¬ 
bala. In my opinion the law is that, 
broadly speaking, a Court executing ft 
decree cannot go behind that decree andj 
it must take the decree as it stands. Suohl 
a Court has no power to entertain any 
olijocti.on as to the validity of the decree] 
(even if tha.d'iovoe is said to have been 
obtained by fraud) or as to tho legality, 
or correctness of tlie decree. There are] 
a number of raporte:! cases giving ample, 
judicial authority for those propositions' 
and I do not propose to refer to them in 
detail. The reason for that legal posi¬ 
tion is that a decree, even though it may 
not bo according to law, is binding bet¬ 
ween the parties, unless and until it is 
set aside by way of apjioal or revision or 
it it has already been dealt with by way 
of appeal or in revision then by an ap¬ 
propriate suit brought for tho express 
purpose of questioning the validity of 
the decree. It seems to me difficult to 
say that the Court charged with theduty 
of executing a decree can oven go into 
the question of whether that decree was 
made by a Court without territorial ju¬ 
risdiction having regard to th) terms of 
S. 21, Civil P. C., which says: 

“No ob'jeotion as to tbo place of sning shall be 
allowed by any appellate or revisioual Court un* 
less such objection wae taken in tho Court of 
first instance at the earliest possible opportunity 
and in all cases where issues are settled at or 
before such settlement, and unless there has 
been a consequent failure of justice," 

If no objection as to the tevrit-ovial 
jurisdiction of the Court trying the case 
is to be allowed by any appellate or tevi- 
sional Court a fortiori the matter cannot 
be canvassed before the Court which is 
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merely concerned with the execution of 
the decree after it has been made; see 
pel Wallis, C. J.,in Zammdar of Eitiya- 
purarn v. Chidambaram Chetiy (l). There 
is however on this point a decision of 
the Full Bench of this Court in the case 
of Gora Gkand Haidar v. Prafulla Ku¬ 
mar Boy (2); and the learned Munsif in 
making the order now challenged, seems 
to have misinterpreted the effect of that 
decision and also to have relied on the 
case of Jungli hall v. Laddu Bam Mar- 
wari (3), where it was held that the pro¬ 
position that an inquiry into the validity 
of a decree is outside the functions of an 
executing Court, is subject to the proviso 
that there is a valid decree which it can 
execute. In Gora Chand's case (2) the 
view taken was that:' 

"whoro a decree presented for exccutljn was 
made by a Court which apparently had "not 
jurisdiction either pecuniary or territorial or in 
respect of the judgment-debtor’s person, to make 
the decree, the executing Court is entitled to 
refuse to execute it on the ground that it was 
made without jurisdiction,” 

Walmsloy, J., in delivering the judg¬ 
ment of the Court was however careful 
to indicate that only within these narrow 
limits is the executing Court authorized 
to question the validity of a decree. In 
other words Walmsley, J., was manifestly 
of opinion that except in connexion with 
matters of the kind expressly enumerated 
by him, an executing Court has no juris¬ 
diction to question the validity of a 
decree sought to be executed. I am bound 
to say, with all possible respect to 
Walmsley, J., and the other learned 
Judges who subscribed to his judgment 
that I think the decision in Gora Chand'a 
case (2) is not altogether consistent 
with the majority of the decided cases 
upon the question whether or not an 
executing Court can go behind or ques¬ 
tion ^he validity of the decree which 
it is called upon to execute. A large 
number of those cases were reviewed 
and discussed by Sir Arthur Page, G. J., 
of Burma, in the case of 8. A. 
Nathan v. S. B. Samson (4), which was 
a decision of the Full Bench of the 
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his very exhaustive judgment the learned 
Chief Justice said (at p. 500 of 9 Bangfp 
referring to Gora Chand’s case (2): 

“Was it rigbtly decided? With all respect to 
the learned Judges who were parties to it, in 
my opinion, it was not. No reasons are given 
in support of the decision, and the law laid down 
in that case rests solely upon the ipso dixit of 
the learned Judges who decided it. The judg¬ 
ment is one that 1 do not dnd it altoguther easy 
to understand. What is meant by the word 
‘apparently’ in the passago that I have cited? 
Does it mean that whore the want of jurisdiction 
in the decretal Court is patent the executing 
Court can question it, but whore it is latent, the 
executing Court possesses no such power, and 
must execute the decree? But if the fact is that 
the decrotel Court had no jurisdiction to pass 
the decree 7 ask, with all duo respect to the lear¬ 
ned Judges who decided Ooru C/iand’s case (2) 
what difference docs it make in principle or as a 
matter of common sense whether the executing 
Court ascertains that (act by perusing the decree, 
or after hearing evidence or holding an inquiry? 
In my opinion, none whatever. If there w.as a 
want of jurisdiction in the decretal Court the 
fact exists .and remains whether the absence oi 
jurisdiction is apparent or not. Indeed, if it is 
only a patent want of jurisdiution that ran be 
questioned, the executing Court would not be en¬ 
titled to question the validity of a decree passed 
against a dead person, for the only documents 
before the executing Court would be those setout 
in 0. 21, B. 6, and from a perusal of those docu¬ 
ments the want of jurisdiction in the decretal 
Court in such a case would not ‘be apparent’; and 
it is only after it has been .ascertained aliunde 
by evidence or otherwise that the judgment deb¬ 
tor was not alive, when the “decree uas passed: 
that it is possible to hold that the decree was 
made without jurisdiction and tbcrofoio is in- 
execo table.” 

With the views expressed in that pas¬ 
sage I respectfully agree. The use of the 
word "apparently” in the judgment of 
Gora Chand's ease (2) does indeed create 
considerable difficulty in the way of 
understanding the reasons underlying thfr 
judgment of Walmsley, J., especially as 
in the case'then before the Court, there. ‘ 
had it seems already been a finding of 
fact affecting the question of jurisdiction. 
Some light however is thrown on the 
ambiguity created by the use of the word 
"apparently” as it appears in the judg¬ 
ment in Gora Chand's case (2) by a recent 
decision of this Court given by Mukerji 
and Gufaa, JJ., in Amalabala Dasi v. Surat 
Kumari Vast (5), where it was held that, 
the proposition laid down by the Fnll' 
Bench in Gora Chand v. -Prafulla- 
Kumar (2) was that an executing Court' 
would be competent to refuse to execute' 
a decree only when on. the face of the^ 
decree it would appear that the OoorW 

6. A I B 1939 Cal 36Q=187 I C 376. 
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which passed it had no jurisdiction. The 
Court then surmounted the difficulty dis¬ 
cussed by Sir Arthur Page in the Banpoon 
case by holding that the expression ‘the 
decree" signifies “the decree and the 
papers relevant for the purpose of under¬ 
standing it.” It is to be observed that 
ibis decision was given independently of 
* the Rangoon case and at a time when the 
report of it had not been published. The 
Rangoon case decidod in terms that 
i"a subsisting dncroc passed by a duly constituted 
!C/ourt, that has not been sat aside in proceedings 
|by way of appeal, revisiou. or otherwise by duo 
.process of law, is not to be treated as amoronul' 
,lity, but is binding and couclusivo against the 
parties thereto duly impleaded in the suit. A 
;('ourt to which such a decree has been trans- 
'ferred for execution, must tabe the decree as it 
Uiinds and is not entitled to question tho vali* 
iiiity of tho'dccree on tho ground that the dccrc- 
ital Court had no jurisdiction, territorial, personal 
lor pocunia^, to pass it." 

I entirely agree with tho reasoning 
upon which that decision of tho Rangoon 
High Court is based and I think it re¬ 
presents a correct enunciation of the law. 
Rut oven if tlio decision of the Puli Bench 
of this Court in Gora Chund’a caso (2) is 
to he taken as correct and authoritative 
that decision as interpreted mAmalahala 
Dusi V. Surat Kumari Diisi (5) does 
not cover the exact jviint now before me 
and therefore it constitutes no autho¬ 
rity or justification for tlie order which 
the Munsif of Rampurbat thought fit 
to make. The actual decision in Amala- 
hala l)asi v. Surat Kumari Dasi (5) 
on the other hand seems to furnish 
sufficiont authority for holding that the 
learned Munsif was altogether wrong in 
making any such order seeing that neither 
the decrees themselves nor any of the 
pleadings and other documents forming 
tlio record in tho original eighteen suits 
and in the appeals would on the face of 
them have revealed or indeed given the 
slightest indication of the fact that one 
of the defendants in the suits was a 
lunatic (if indeed she was) at tho time of 
tho institution of the suits and therefore 
not “duly impleaded." On the contrary 
seeing that Kiranbala not only entered 
appearance in the original suits, but 
actually put in defences to the plaintiff’s 
claims and contested these claims right 
up to the High Court and in th^ execu- 
tion proceedings, any “apparent" irregu¬ 
larity in the constitution of the suit or 
auyedefect manifest “on the face" of the 
proceedings was entirely non-existent. 


With regard to the question of thepowers^ 
of an executing Court when a decree hasa 
been passed against a person under, dis¬ 
ability who was not properly represented, 
in the suit in which the decree . was- 
passed, Sir Arthur Page in the Rangoon 
case said at p. 492of 9 Bang, in S.A, Na. 
than v. 5.2?. Samson (4), in such ciroum- 
stanoes the decree as against the person 
under disability would be set aside ex. 
debito justitiae in a regular suit though, 
be added that : 

*'it might also reasonably he oontended although, 
in the present case it is not necessary to express 
a definite opinion on the matter that inasmneb- 
as in the eye of the law snob a decree is not a 
decree which has been passed against a party to- 
the suit the executing Court also would be com* 
patent to regard to execute.it." 

In my judgment however it would not 
be right in law to held that an executing 
Court has any power whatever of ques¬ 
tioning the operative effect of a decree 
outside the narrowly circumscribed limits- 
betokened by the- judgment of Mukerjr 
and Guha, JJ. I am fortified in that- 
view' by another decision of this Court- 
whioh has a direct bearingon the present’ 
case. I refer to the case of Kalipada- 
Sarcar v. Hart Mohun Dalai (6). In. 
that case it was held that : 

“tho Oourt executing the decree must take thr 
decree as it stands and has no power to go behind 
tho decree or entertain an objection as to the 
legality or correctness of the decree. The vali¬ 
dity of a decree cannot be questioned in execution 
proceedings ou the ground that as the lunatio 
pLsintiS was not properly represented byacompe-i 
tent next friend in tho suit, no decree for coats] 
would have been made against him. A proceed¬ 
ing -to enforce a judgment is collateral to the, 
judgment and therefore no inquiry into itsj 
regularity or validity oan be permitted in such a 
proceeding. On this principle it can properly be 
held that a judgment against a person who was 
non compos mentis at the time of the trial and 
yet was not represented by a legal guardian, isj 
not to be impeached in exeontion reversed or an-, 
nulled in some direct proceeding taken for the 
purpose. Such a judgment oan be attacked, for' 
instance, by way of an application for review to 
the Court which made it or by wajr of an appeal 
or by an application for revision to a superior 
tribunal, or by way of a regular suit in a Court 
of competent jurisdiction, but the Court which 
made the decree cannot, when called upon to> 
execute it, be invited to hold that the dacren 
was erroneously or improperly made." 

The matter has been very tersely and 
clearly put in the judgment of Mookerjee 
and Ouming, JJ., at p. 638 of the Report, 
where they said : 

“Wo are of opinion that the safest odurse to 
follow is to adhere rigidly to the established 
principle that every order and jodgment however 

6. {1817) 41 Cal 6S7s88 1 C 866. 



^ Caicuttft Wazed Ali v. Brojendba Kumar {Rankin, C. J.) 1933 


erroneous is, in the words of Lord Ooltenham in 
Gkuck V. Cremer ['i) at p. 115, good until dis- 
ohargod or declared inoperative, and that the 
excouttng Court cannot enquire into the validity 
■or propriety of the decree." 

That proposition in my view is emi¬ 
nently a sound one and is applicable to 
the present case. I accordingly hold 
that the order made by the learned 
Mnnsif was wrong and made without 
jurisdiction. This rule is accordingly 
made absolute and the order of the 
learned Mnnsif is set aside. The peti¬ 
tioner is entitled to the costs of this rule; 
hearing-fee two gold mohurs. 

M.n. Buie made alxnhite. _ 

“T. (i840) 2 Phil 113==i Coop C C 3;j8=Hi L 
J Ch 92. 
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Rankin, G. J. and Mitteu, J. 

{Moulvi) Wa.7cd Ali Khan 7'atice and 
■another —^Def end ant a—A ppcl 1 ants. 

V. 

Brojendra Kumar Bandopadhaya and 
others —Plai nti If s— Responden ts. 

Appeal No. 128 of 1929, Decided on 
llth May 1932, against original decree of 
Second Class Sub-Judge, Palma, D/- 25th 
January 1929. 

(a) Limitation Acl (1908), S. 21 (2)—Cacet 
of joint debtors fhould be considered sepa¬ 
rately. 

Under the LiTnUalion Act the cases of joint 
debtors by virtue of S. 21 may have, as a m.atler 
of law to bn considered separately, the limi¬ 
tation law being plain lo tho effect that one 
joint d. btor may bavj an answer on a point of 
limitation and another joint debtor may not 
have. [P 91 0 2) 

(b) Bengal Tenancy Act (1885). S. 184 and 
Sch. 3—Suit for rent of putni falls within 
S. 184. 

Section 184 applies Soh. S to a suit for rent of 
putni. Such a suit falls within S, 184. 

[P 02 0 1] 

(c) Limitation Act (at amended by 10 of 
1922), St. 19, 20 and 29—S. 29 does not cut 
down whatever is provided by special or local 
Jaw either by express words or clear inten¬ 
tion—Bengal Tenancy Act (1885), S. 184. 

iThe amendment in S. 29 by Act 10 of 1922, 
merely means that Ruch flections as Ss. 19 and 20 
are not to apply by virtue of the Limitation Act; 
and if they are to apply, the grounds for apply¬ 
ing them are to be found in the local Act itself; 
but S. 29 is not to be construed as intending to 
■cut down whatever is provided by any special or 
local law, either by express words or by clear in¬ 
tention -.AIR 1980 Pat 801, Foil. [P 92 C 2] 

(d) ^ngal Tenancy Act (1885), Ss. 184, 
185 and Sch. 3—Cases under Sch. 3—Period 
between 1922-28— Applicability of Ss. 19 
and 20, Lim. Act. 

By virtue of the Bengal Tenancy Act, Ss. 19 
.and 20, Lim. Act, did apply to cases uuder 


Sob. ?, Ben. Ten. Act, even between the year® 
1922 and 1928: AIR 1930 Pat 301, Foil. 

[P 92 0 2]- 

(e) Limitation Act (1908), S. 19— Acknow¬ 
ledgment — Letter addressed by lessee to 
lessor held to be acknowledgment. 

A letter in rcspoct of the rent of a putni lease 
written by the manager after stating that cer¬ 
tain sums had been sent, asked for a correct ac¬ 
count. It said that tho manager desired to send 
a further sum, that two letters had been written 
to the lessor as how much amount had been paid 
but got no answer; it further asked what amount 
had been recently paid. In another letter the 
manager said that ha had not been sending 
money because the amount of the claim as made 
by the lessor was at variance with tho accounts 
of tho lessen. 

Tleld-. that tho leliiiis amounted to acknow¬ 
ledgments. Tiiij letUns showed "that a certain 
amount was outstaiidiiigon account of tho putni 
lease, and tho amount, whatever it was, Ihoroby 
acknowledged. .(P 93 C 1] 

Nasim Ali, Brufulla Chunder Nag, 
TLiridns Gupta, nipti’udraMoh\n Glinse 
anil Piirrsh Chundi'/' — f'>i’ Aim'cI- 

liinth. 

Amulya Chunder CIwAterji for Prohasli 
Chunder Pakrasi —for Ro-sponilouts. 

Rankin, C. J .— In this suit whicii 
was brought on 22n(l .Tune the 

plaintiffs suecl for tlio rent of a putni 
wliieh under a doed dated 20l)i Marcli 
187(5 was iniyahle in six instalments 
every year and amounted lo Hs. 1,9:10-.! 4-0 
per annum. Tliore was n stion 
that in dof.uilt of duo paynumt of any 
kist for money outstanding should carry 
interest at 12 per cent per anmnn. There 
is no longer any dispute about tho sums 
of money wliiclithe putnidavs have paid. 
The plaintifl's hvoughl till'suit for rent for 
tho period from Jyoisto 1327 lo .lyoisto 
1335 Tl.S.,that is lo say, from some time 
in 1920 to some time in 1928. It may hero 
be noticed that the suit was not brought 
in 1928 until the month of June. Ac¬ 
cordingly, in tho ordinary way, under the 
Bengal Tenancy Act, Sch. 3, the plain¬ 
tiffs would only ho entitled to recover 
vent for a period of threo years. It 
seems that, under tho terms of tjio putni 
lease, the putnidars had, first of all, to 
pay tho revenue that was due in respect 
ot tho property and the rest had to he 
paid to tho plaintiils; and, for the pur¬ 
pose of describing tho amount of this re- 
siduo, tho rtioney which had to be paid 
to the plaintiffs was called the malikana. 
It appears that the putni is really held 
in t wo shares or accounts, though each 
share is liable for the whole of the pueni 
rent. 
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These two shares are called the Bara 
Taraf and the Chhoto Tarat and at 
the time with which we are concerned 
the Chhoto Taraf's share was under the 
inanagoraent of the Court of Wards. 
It appears that for the year 1326 B. S. 
a settlement of the duos was arrived at 
• anil iliere is certain correspondence put 
in evidence which shows the ultimate 
settlement of the rent for 1326. Not 
only that, hut there are accounts which 
go to the same effect, I may refer for 
this purpose to the letter (Ex. A) written 
on lud'.iilf 111 ' Iho plaintiffs totheniana.gor 
of iho Bnra T.S'-if on 27th March 1921. 
That letter sliows that sums have heen 
received from lioth Iho sharers of llio 
putni, that a sum of Rs. 3,000 and a sura 
of Rs. .'jOOhavo heen approjirialed to clear 
off the dues for 1320 and that Rs. 2.000 
hoing Its. 1,000 sent by each of the 
sharers is credited towards payment 
of the auiouiit of iiiten st for breach 
of instai'i-uits from 1327. It is not 
sill wn thut I his !«.d,ter was also ■.u nt to 
Iho (Jlihoto Taraf ; hut tlic prolt.Thilitios 
arc—and there is indirect evidence which 
mak(?s the matter cle.ii—that tliis settle¬ 
ment of the arrears of 1326 ami the 
carrying over of money against the in¬ 
terest already due. for 1327 caino to tho 
notice, of lioth tho sharers. 

In tiiat position, we have to consider 
whether there is any answer to the 
plaintiffs’ claim for what is dun to them 
for rent from .lyoisto 1327. The first 
thing to 1)0 noticed is that tlie plaintiffs 
when tliey received any siiin of money 
on account invariably creditod as much 
iho'oof as possible to the interest out¬ 
standing at that-time. Tho result was 
that when this suit was brought in 1928 
a large amount of interest had l)oen 
wiped off right up to tho time of the suit 
and tho consequence of this method of 
accounting is that, if the plaintiffs are 
to recover what is really due to them, 
they have to recover rent for a longer 
period than throe years before the suit. 
As tho plaintiffs did appropriate the 
money to interest, it does not seem to be 
possible to reverse that position. Ac¬ 
cordingly, in order to decide this suit, we 
have really to see whether the plaintiffs 
can recover rent for more than three 
years previous to the anit. On that 
'fitter, it has to be observed that the 
defendants in the lower Court filed one 
end the same written statement and they 
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were represented by thg9 same pleader. 
In the same way, in this Court also they 
have joined in bringing one appeal to¬ 
gether. In the issues taken in the. lower 
Court, the question of limitation Was not 
raised separately as regards each of the 
two shares and, in the memorandum-^'of 
appeal to this Court, no grounds are 
taken distinguishing one case from the 
other. The fact, is of course, that under; 
the Limitation Act the oases of jointi 
debtors by virtue of S. 21 may have as a| 
matter of law, to bo considered sepa¬ 
rately, the limitation law being plain to! 
the effect that one joint debtor may have 
an answer on a point of limitation and 
another joint debtor may not have. At 
the same time, in the present case, it is 
not pressed before us that, if either of 
these two sharer.s is liable, he should, as 
between them, bo made liable for t he 
whole amount with tho result that the 
other escapes. . 

I propu.so therefore tu consider this 
matter without distinguishing minutely 
between tho cases of the two defendants. 
This is tho way in which the learned 
Subordin.ato Judge has dealt with tho 
matter. Ho has Tiot separately dealt 
with tho case of each defendant. The 
plaintiffs did not in their plaint state 
tho reasons which took them out of the 
law of limitation and, in the present 
case, it turns out thtkt they relied both 
npou acknowledgment under S. 19, Lim, 
Act, and upon part payment under S. 20. 
In this appeal, Mr. Nasim Ali on behalf 
of the appellants contends that Ss. 19 
and 20, Ijim. Act of 1908, do not apply 
to a claim for rent which is governed by 
Sell. 3, Bon. Ten. Act, and bo further 
contends that, if they do apply, we have 
to see whether there is a proper acknow¬ 
ledgment and, if not, we have to see not 
whether the payments were made in 
such a wa’y that the plaintiffs would be 
entitled to appropriate them in part pay- 
ment of interest but' whether the pay¬ 
ments were made of interest as such : 
the matter being prior to the year 1928, 
they are governed by tho Limitation Act 
before the recent amendment and pay¬ 
ments of interest as such do not require 
evidence under tho bandwriting of the 
defendants at the time. 

Now, on the first question whether 
Ss. 19 and 20 apply binder the special 
limitation of the Bengal Tenancy Act, 
the position is this : Under the Act of 



<92^ Calcutta Wazed Ali v. Beojendba Kumab (Rankin, 0. J.) 1933 

il885, the section which imposes a special the period of limitation by acknowledg> 


(limitation is S. l84 which applies Sch. 3 
jto caSQS of a certain class of which the 
present is one. It cannot be doubted 
that, if this is a suit for rent of a patni, 
it is within S. 184, Ben. Ten. Act. This 
lis not a proceeding under any Patni Re¬ 
gulation boit it is a proceeding under the 
general law for recovery of patni rent. 
In S. 185, the then Limitation Act of 
1877 was referred to ; Ss. 7, 8 and 9 
were declared not to apply ; but subject 
to the provisions of Oh. 16 the other 
provisions wore declared to apply. There 
can be no doubt that under that law ac¬ 
knowledgment and payment of interest 
save the statute from running : Kamal 
Krishna v. Kedar Nath (l), Bakhlal v. 
Semangini (2); and decisions to the effect 
that Sch. 3, Ben. Ten. Act, applies to 
suits for patni rents are Burna Moyi 
Dassi v. Burna Mayi Choudhurani (3), 
Bash Behari Lai v. Tilak Dhari Ball (4) 
and Basant Kumar Bose v. Khulna Loan 
Company (5). In 1908 however the Act 
of 1877 was amended and, by the opera¬ 
tion of the General Glauses Act, the re¬ 
ferences to the provisions of the Act of 
1877 must be taken as references to the 
corresponding provisions of the Act of 
1908. In 1922 again the Limitation Act of 
1908 was amended by an alteration of the 
provisions of S. 29 of the Act and S.29 by 
its second clause d^lt with the question 
of a special or locanaw which prescribed 
the period of special limitation. 

In such cases, the Act as amended in 
1922 said that the provisions of S. 3 
should apply as if such i>eriod were 
prescribed therefor in that schedule, and 
for the purpose of determining any period 
of limitation, the provisions in certain 
sections should apply only in so far as 
they yrere not excluded by the local law 
and the remaining provisions of the Act 
should not apply. Accordingly, in this 
appeal Mr. Nasim Ali for the iSppellants 
contends that, by virtue of Cl. (b), sub- 
S. (2), S. 29 as it stood after 1922, Ss. 19 
and 20 are not to apply in the case of 
special limitation under the Bengal Ten¬ 
ancy Act. It seems that until 1922 it 
had never been doubted in this Province 
t hat claims for rent were taken out of 

1. (1909) 8 I C 34. 

3. (1906) 3 0 L J 847. 

S. (1686} 38 Oal 191. 

4. (1916} 39 I C 797. 

A 1 B 1916 Cal 34 -36 I C 197. 


meut or part payment of interest; but ife 
is said that that changed in 1922. In 
1928, the local legislaturearaended S. 187. 
Ben. Ten. Act and made it quite clear 
that from that time Ss. 19 and 20, Lim, 
Act wore to apply to cases within Sch. 3, 
Ben. Ten. Act. It is said however that 
between 1922 and 1928 the law was 
otherwise. As to that, it appears to me 
that the authority which has beenquoted 
to us on the part of the respondents, 
Hasan Imam v. Brahmdeo Singh (6), is 
an authority which ought to be followed. 
It is there pointed out that the amend¬ 
ment made in S. 29, Lim. Act of 1922 
merely means that such sections nsSs. 19 
and 20 are not to apply by virtue of the 
Limitation Act and that if they' are to 
apply the grounds for applying tbom are 
to bo found in the special or local Act 
itself, but that that section is not to be 
construed as intending to cut down 
whatever is provided by any special or 
local law either by express w'ords or by* 
clear intention. 

It seems to me, for example, tliat if 
S. 184, Ben. Ten. Act, stood by itself and 
no such provision as S. J85 had boon ad¬ 
ded, tlien it would be quite right to ap¬ 
ply S. 29, Lim. Act, and saj' that the 
mere S. 184 was not under the Limita¬ 
tion Act to import such sections as Ss. 19 
and 20. But in the present case by the 
Bengal Tenancy Act, S. 186 means that 
certain sections of the Limitation Act 
should not apply and certain other sec¬ 
tions should ajiply. It appears to me 
that the proper effect and result of that; 
is that by virtue of the local Act Ss. 191 
and 20 did apply to cases under Sch. 3,' 
Ben. Ten. Act, even between the yearsj 
1922 and 1928. I propose therefore on' 
that point to follow the Patna decision. 
Assuming therefore that the period of 
three years may be extended by acknow¬ 
ledgment or payment of interest, we have 
to see whether the plaintiffs have made 
out their case entitling them to recover 
arrears of rent from Jyoisto 1327 B. S., 
that is, from the year 1920. As to that. 
BO far as the Bara Taraf is concerned, I 
think there is little difficulty. It has 
been conceded on behalf of the appellants 
that, if the payments can be taken to be 
payments of interest as such within the 
meaning of S. 20, the plaintiffs are ■ 

6. A I K 1880 Pat 30J*9 PSt 747 a= IZOT C 
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litlecl to the whole of their claim. It 
•may be jrist as well, first, to deal,, with 
the queetiou of acknowledgment. So far 
as acknowledgment is concerned, the 
Bara Taraf writing on 24th June 1924 
states that it has sent Ks. 2,000 and 
Us. 1,000 and asks for a correct account. 
It says that it desires to send a further 
sum, that it wrote two letters to the 
General Manager to find out how much 
■was paid by tlio Court of Wards but got 
no answer .md asks what amount lias re¬ 
cently been paid by them. That seems 
to bo a letter w'hich is consi.stont with 
this that a certain amount is outstanding 
on .account o! the putni lease and that 
the amount whatever it may lie is there¬ 
by acknowledged. 

There*aro fiirtlinr loMora of tlio same 
charaet(M ; in particular, there is a letter 
of 1926 at j). -ol of tlie paper hook whore 
the Manager of tlic IJara Taraf «u..vs that 
ho has not boon sending money because 
tho account of tlio claim as mado by the 
plaintilTs is matorially at variance with 
the accounts of the two different bvau- 
chos of tho estate. IIo sent a copy of 
the account showing tho duos of both tho 
Tarafs and showing that a certain sura of 
money was due. Tn these circumstances 
so far as the IJara Taraf is concerned, 
apart altogotlior from tho payment of 
'interest, it appears to me that tho mat¬ 
ter is covered by acknowledgment. It 
I'loes not appear however that there is 
any letter which can ho claimed lobe an 
acknowledgment sent by the Ohhoto 
Taraf. 

I come now to consider the payments 
and tlio circumstances in which they 
wore made. It i.s quite clear from the 
very commencement of the negotiations 
about the rent due for 1327 that in 1924 
tho plaintiffs were saying that the dues 
for 1326 had only just been cleared off 
after crediting a large amount. They 
were further saying that Rs. 2,000 was 
being credited against interest already 
due for default of the 1327 rent. Now, 
that arrangement clearing off the 1326 
rent has plainly been accepted by both 
tho Taraffs as the learned Subordinate 
Judge points out and it certainly must 
have come to the notice of both of 
them. The Bara Taraf in its letter 
of June 1924 refers to another payment 
tha^ it has 'made and it asks for a 
a correct aocount to be sent. It says that 
it does not know hoiy much has, been 


paid by the Ooitrt of Wat^SJ but it Ji 
quite clear that any - money that the 
Bara Taraf sent must have been both 

on account of interest ns well as of pfin. 
eipal. It knew that it would be credited 
against the interest first. On 10th l^p. 
tember 1924, the Manager writes to the 
plaintiffs that Rs.. 2,000 has been oredi- 
ted to interest on account of the year 
1327. He asks for an account to he sent 
up to 1326. He says that there is no 
contract for anything except malikana 
rent and interest, Ho sends an account 
and he also sends a sum of money on 
account of malikana reflt. He says that 
tho Court of Wards promised that it 
would shortly send money and he 
demands a detailed and correct account 
for the years 1326 to 1330 and says that 
he will try to pay the balance of tho 
duos as early as possible. In these 
circumstances every sum of money that 
was sent in that way was sent upon an 
admitted obligation to meet interest and 
was sent with the knowledge that the 
plaintiffs would not apply aby part of 
the money in reduction of the principal 
until the interest had been first wiped 
out. When we come to 1331 we find 
that the Bara Taraf admitted that a 
large amount of malikana had remained 
unpaid. Indeed, from the beginning of 
the correspondence it is clear that neither 
Taraf was under any delusion to the 
effect that the payments that were being 
made were not payments for long stand¬ 
ing arrears. In 1331 ,tho Bara Taraf 
asks for an extension of time up to 
Sravan next and the correspondence goes 
on in that way. 

The case of the Chhoto Taraf, if it 
were necessary to distinguish it in the 
present case, would not be quite as strong; 
but in that case it is to be remembered 
that in 1333 when the parties were 
minded to exchange accounts, the Chhoto 
Taraf sent in an account according to 
which the payments that had been made 
were all credited in the first place against 
interest. The form of the letters does 
not say anything about interest. It uses 
the phrase malikana or amount of rent, 
but the learned Subordinate Judge has 
ooma to the finding that the Chhoto 
Taraf is in no different position from the 
Bara Taraf in respect that the money 
was intended from the first to be applied 
to outstanding interest and then to the 
principal. Before the learned Subordinate- 
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Judge the main contention of the defen- 
dants was that the language of the letters 
making remittances by both the Tarafs 
was such that the plaintiffs wore not 
entitled to credit any part of the money 
to interest as distinct from principal. It 
appears to have been conceded on behalf 
of both the defendants that, if the plain- 
tiffs were competent to credit portions 
of the payments made towards interest 
then no portion of the claim would be 
barred by limitation. 

There can bo no doubt that the plain¬ 
tiffs were competent to credit portions 
of these payments to interest. But in 
this Court Mr. Nasim Ali has pointed 
out that it is not quite the same thing 
to say that the plaintiffs were entitled 
to appropriate the money to interest as 
to say that the money when sent was 
meant for payment of interest as such 
by the defendants. I think in an ordi¬ 
nary case it would be quite obvious that 
there might bo a very considerable dis¬ 
tinction between those two things. That 
matter, however was not submitted to 
the learned Judge as a question for his 
determination upon the facts. We have 
to say as regards the evidence before us 
whether we think that these defendants 
can escape by reason of the payments 
being made without any statement about 
interest accompanying the payments. It 
is reasonably clear that the learned 
Judge was entirely right as regards the 
Bara Taraf and though as regards the 
Chhoto Taraf, the matter is not so plain, 
they too had no expectation that the 
principal would be reduced until the 
interest had first been fully paid off. 
The appeal fails and must be dismissed 
with costs. 

Mitter, J. —I agree. 

e.m./r.k. Appeal dismissed. 
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. Guha and M. 0. Ghosb, JJ. 

•. 

Earidas Sadhu Khan —Defendant 3— 
Appellant. 

V. 

Iswar Batneswar and others —Plain¬ 
tiffs—Respondents. 

Appeal No. 64 of l931,Decided'on 24th 
May 1932, against order of Addl. Sub- 
Judge, Howrah, D/- 20th September 
1930. 

Civil P. C. (1908), O. 23, R. 3 and O. 43, 
R. 1 (m)—Appeal from order under O, 23, 


R. 3—Decree made before presentatioii of 
appeal—Appeal is still competent. 

An appeal from an order under 0. 23, R. 3, la 
not incompetent if the decree is made before the 
appeal is presented. It is not necessary foru 
party aggrieved by an order under 0. 23, R. 3 
to appeal both from the order and the decree in 
order to maintain bis appeal against order under 

O. 23, B. 3: A I It IS) S) Cal C89 [F H), 

B7 I C 248=A I R 1926 Cal 412, Held, Over¬ 
ruled. [P 95 C 2} 

liasaJc, Nani Bhusan Mukerji and 
Khagendra Nath Mitra —for Appellant. 

Brojolal Chakravarii, Biipendra Coo- 
mar Mitter and Khitindra Kumar Mitra 
—for Respondents. 

Guha, J. —This appeal has arisen out of 
an application under O. 20, R. 3, Civil 

P. C., made by the plaintiff in a suit for 
recording a compromise. The suit was 
instituted by the plaintiff' in the Court 
of the Additional Subordinate Judge, 
Howrah, for a declaration tliat tlie pro¬ 
perties mentioned in tho plaint were 
debuttar properties of the idols Sri-Sii 
Iswar liatneswiir Kcdar Nath Shiva and 
Sri Sri Iswar Sridbar Jiu, and for a fur¬ 
ther declaration that tho plaintiff' was a 
sliebait of the idols. In view of tho al¬ 
legations made in the plaint that tho 
defendants, tliree in number, bad acted 
in contravention of the terms of tho 
shehailnaina, dated 20th June 1H74, the 
plaintiff prayed tliat tho defendants 
might be declared unfit to continue as 
shebaits. A i)ermanont injunction was 
prayed for preventing tho defendants 
from offering any resistance in case the 
plaintiff' acted as a shebait of tho said 
idols, and made repairs to the temples 
belonging to the idols. A prayer was 
made by the plaintiff as shcbriit for ob¬ 
taining possession of the debuttar pro¬ 
perties, and there was a further prayer 
for accounts to bo rendered by the de 
fendants in the suit. As it appears from 
the order sheet, the case was pending 
from 1924; on 18th August 1930, when 
it was about to come to a hearing, a re¬ 
presentation was made to the Court by 
the plaintiff and defendants I and 2 that 
the parties wanted to come to an amica¬ 
ble settlement, and an application was 
filed in Court praying for a day’s time to 
put in a solenama. 

On that date pleaders were heard, and 
time was allowed as prayed for. On the 
next date the plaintiff and defendants 1 
and 2 filed a joint application,.stating 
that the solenama had not yet blen 
signed by defendant 3, and prayer was 
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made for a day’s further time, to file the 
petition of compromise. The Court 
granted time as prayed for. On 20th 
August 1930, the pleaders of the parties, 
presumably the pleaders appearing for 
the plaintiff and defendants 1 and 2, 
stated to the Court that defendant 3 
was unwilling to join in the solenama. 
The case was on that date directed to be 
put up on 23rd August 1930, for enabling 
tlie plaintiff' and defendants 1 and 2 to 
file the solenama, and for proceeding 
ex parte against defendant 3 who was 
absent on that dato, viz., 20th August 
1930. Tho next order recorded in the 
ordor slieet shows tliat on 23rd August 
1930, plaintiff' and defendant 1 Med 
a joint application praying for time 
to file ’ solenama, and this prayer 
was grunted, as the last chance; and 
the case was adjourned to 2-jth .\ugust 
1930, for filing tho solenama, for ex 
j)arte tiial against defendant 3. .\t 

this stage of tho proceetlings, on 25th 
August 1930, the plaintiff filed tho ap¬ 
plication under 0.23,11.3, Civil P.C., 
for recording a compromise whic-.h, ac¬ 
cording to the i)laintiff, had been en¬ 
tered into betwoon all the parties to the 
suit. Tho defendants opposed the ap. 
plication so made by tho plaintiff. The 
objections raised by the defendants have 
been negatived by tho lower Court. 
There is no appeal to this Court by de¬ 
fendants 1 and 2. It is only defendant 3 
who has pvcferre*d an appeal to this 
Court. (After discu.ssing evidence his 
Lordship lu'oceedcd.) In tho above 
view of the case, regard being had 
to the materials jdaced on tJio record, 
we have no hesitation in coming to 
the conclusion, that so far as defen¬ 
dant 3 was concerned, he was not a party 
to the compromise whicli was entered 
into as between the plaintiff and defen¬ 
dants 1 and 2 and which was sought to 
be enforced by an application made to 
the Court under tho provisions contain¬ 
ed in 0. 23, R. 3, Civil P. C. 

It is necessary to mention that a pre¬ 
liminary objection was raised on behalf 
of the plaintiff-respondent, as to the 
maintainability of the appeal to this 
Court, on the ground that no appeal had 
been preferred against the decree that 
was passed in the case, and which had 
b|en signed before tho appeal to this 
Court was filed on 13th January 1931. 
It would appear that the order of the 


learned Subordinate Judge recording ihe- 
compromiso under O. 23, B. 3 of 'th&' 
Code and directing the drawing up ef the 
decree, the order againelt which this ap- 
peal is directed, was passed on- 20th: 
September 1930. The decree was ac¬ 
tually signed on 4th November 1930.- 
The appeal to this Court was filed on 
13th January 1931. There is no doubt 
that on the date on which this appeal 
was filed, there was the decree passed, 
by tho Court below, in existence; and 
the preliminary objection relates to this- 
that no appeal having been preferred 
against the decree, the appeal against 
the order dated 20th September 1930,. 
made under O. 23, B. 3 was not main¬ 
tainable. The objection so raised is based 
iipon a decision of this Court in the case- 
of Bengal Coal Co. Ltd. v. Apear Col¬ 
lieries Ltd. (l). It appears to us that- 
the decision in that case must now be¬ 
taken to be superseded by tho decision 
of a Full Bench of this Court in the case- 
of Talebali v. Abdul Aziz (2). The case 
in Bengal Coal Co. v. Apear Collieries 
Ltd. (1) was referred to in the course of 
the argument before the Full Bench 
and having regard to the principle upon, 
which the decision of the Full Bench is. 
based, it is impossible for us to hold that 
the rule laid down in the case in Bengal 
Coal Co. V. Apear Collieries Ltd. (l) is- 
still good law. It may also be mentioned 
that the decision in tho case reported 
in Bengal Coal Co. v. Apear Collieries 
Ltd. (l) does not take into account the 
effect of S. 96, Cl. (3), Civil P. C... 
and of tho statutory right of appeal 
given by O. 43, B. 1 (m), so far as 
0. 23, R. 3 is concerned. In our 
opinion after tho decision of the Full 
Bench to which reference has been 
made, an appeal from an order under, 
0. 23, B. 3 is not incompetent if a de¬ 
cree is made before the appeal is pre¬ 
sented . 

It is not necessary for tho party, 
aggrieved by an order under O. 23, B. 3' 
of the Code to appeal both from the' 
order and the decree in order to main¬ 
tain his appeal against the order under! 
0.23, B. 3. We overruled the preliminary' 
objection, and heard the appeal from 
order, as preferred to this Gourtr on the 
merits. 

i/aTb 192G Cal 41B=87 I 0 24^, 

2. A I B 1929 Cal 68G-12S 1 C 30S-S7 Cal 
1013 (F B). 
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In the result the appeal is allowed; 
' the order of the Court below, so far as it 
rela'tes to defendant 3 in the suit, is set 
aside. It will be open to the plaintiff- 
respondent now to proceed with the suit 
as against defendant 3 in accordance 
with law. We make no order as to costs 
in this appeal. 

M. C. Ghosc, J. —I agree. 

E.K. Appeal allowed. 

A. I. R. 1933 Calcutta 96 

Costello, J. 

Gahur Ali Karikar and others— 
'tioners. 

V. 

Sm. Asia Khatun and others —Oppo¬ 
site Parties. 

Civil Buies Nos. 171 and 172 of 1932, 
Decided on 2nd March 1932, against 
order of Sub-Judge, Faridpur, D/-14th 
November 1931. 

Civil P. C. (1908), O. 21, R. 32 (3)—Sale 
'of property under O, 21, R. 32 (3) i« for a 
person's wilful failure to obey the decree of 
Court and cannot be set aside under 0.21, 
R. 89 which is not applicable—Civil P. C. 
(1908), O. 21, R. 89. 

The provisionti of 0. SI, B. 82 are intended 
ohiefly to provide something in the nature of a 
penalty for breach of an order of the Court, 
though 6ub-B. (3) does provide that some portion 
of the price realized by the sale of the property 
may be allocated as compensation to the decree- 
holder in the suit. B. 89 can have no applica¬ 
tion where a sale takes place under tlie provi¬ 
sions of B. 32 (3) because proviso (b), sub-Cl. (1), 
B. 89, cannot be complied with by the person 
applying to have the sale set aside. The pro¬ 
ceedings under 0. 21, B. 82 are clearly to be of 
a penal character designed to punish persons 
who have wilfully disobeyed the order of the 
Court, [P 97 0 2; P 98 C 2] 

Jitendra Kumar Sen Gupta —for Peti¬ 
tioners, 

Amriia Lai Mukherjee —for ■ Opposite 
Parties. 

Judgment. —These two Buies are the 
outcome ' and it is to be hoped to bo the 
last stage in a protracted litigation bet- 
w^n a man Gahur Ali Karikar cn one 
side and his wife Asia Khatun, her 
mother Kokanu Bibi and her stepfather 
Misir Ali Karikar on the other. In the 
year 1927 Gahur Ali instituted a suit 
against his wife Asia Khatun, her mother 
Kokanu Bibi and her stepfather Misir 
Ali in which he claimed as against his 
wife restitution of conjugal rights and 
asr against the other two defendants an 
injunction restraining them, from ob¬ 
structing the return of his wife to him. 
On 14th July 1927, a decree was made 


in that suit whereby it was ordered that 
Asia Khatun should return and render 
conjugal rights to her husband, the 
plaintiff, and as regards the other two 
defendants that they be restrained from 
obstructing the return of the wife to the 
husband. Apparently that decree was 
not complied with by any of the defen-° 
dants and accordingly the plaintiff made 
an appHcatihn under 0. 31, B. 32, for 
the attachment of certain property be¬ 
longing to Kokanu Bibi and Misir Ali on 
the ground that they had wilfully failed 
to obey the deereo which had been made 
against them. The property w.as in fact, 
attached on 4th Soptomber 1927. After 
the lapse of one year an application was 
made under O. 21, B. 32, snbrB. (3) for 
the sale of the attached property. That 
move on the part of the plaintiff seems 
to liavo been ctnintered by his wife, 
defendant 1, in the suit by the institu¬ 
tion of a fresh suit in which she sought 
a declaration tliat the marriage between 
her and tho plaintiff had been dissolved 
by her lawfully giving a talak to her 
husband under some delegated power 
conferred upon her at tho time tho 
marriage took place. 

In answer to tho application which 
was made on 2nd October 192 H, certain 
objections were raised by tho defendants 
including the objection that the suit for 
a declaration that the marriage had been 
dissolved was pending and that in fact 
tho marriage had been dissolved on some 
date in July 192 H, that is to say, on a 
date i)rior to tho application for the sale. 
In consequence of such objections, vari¬ 
ous proceedings took place which I need 
riot specify. Finally, an order was made 
directing the sale and the sale of tho 
attached property took place on Ifith 
December 1930. It does appear that 
the Subordinate Judge, when he dealt 
with an appeal from that application, 
was in some doubt as to whether or not 
the sale ought to take place in the cir- 
oumstances as at that time there had 
been no decision in the suit for a decla¬ 
ration of the dissolution of the marriage. 
However he came to the conclusion that 
there was no reason why the sale should 
not take place under the provisions of 
O. 21, B. 82 (3). A month or so later, 
that is to say, on 9th January 1931, there 
was an application on the part of cthc 
defendants Kokann Bibi and Misir Ali, 
to have the sale set aside. Iliat appli- 
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cation purported to have been made 
under 0. 21, B. 89. The matter came 
before the Munsif, 2nd Courf, Ghikandi 
on 2ud February 1931. In the course of 
his judgment ha says: 

“The properties i)7ero sold to compensate the 
decree-boldor for jndgment-dobtor'a disobeying 
the order of the Court and thus being guilty 
‘of contempt of Court. In such a case jndg' 
munt-debtors 2 and 3 have no locus standi to 
apply to set aside the sale under 0. 21. R. 89, 
Civil P. 0. Their only remedy was to obey the 
decree and pay all costs of executing the same 
within full one year of the date of attachment 
as provided by O. 21, R. .12, 01 (4). Again 
0. 21, R. 89, Civil P. 0., applies where immo¬ 
vable proi)erty has been sold in execution of a 
money or mortgage-decree. In the prescut case 
the properties in question were sold to compen¬ 
sate the dccreo-iioldct for judgment-debtors’ 
wilfully dUoboying the order of the Court passed 
iu a docico tor reslitutiuii of cuujngal rights.’’ 

Ho cauj^ to the conclusion that judg- 
juont.debtors Nou. 2 and 3 had no locus 
standi to have the sale set aside and 
therefore the petition was rejected. A 
few days later, that is to say, on I3th 
February 19.31, the learned Munsif pro¬ 
ceeded to assess the amount of compen¬ 
sation to be paid in the decree-holder 
under 0. 21, E. 32 (3). He was of the 
opinion that the docveo-holder was en¬ 
titled to get compensation to the extent 
of Bs. (300. One of the two Rules, with 
which I am now concerned, has reference 
to that order. Against both the deci¬ 
sions of the learned Munsif there was an 
appeal to the Subordinate Judge of 
Faridpur and he dealt with both matters 
along with another matter, that is to 
say, the appeal against the order of the 
Court of first instance refusing to set 
aside the decree which in the meantime, 
that is to say, on 2nd July 1930, had been 
obtained by Asia Khatun in her suit 
against her husband. That decree hod 
been made ex parte and had declared 
that the marriage between Gahur Ali 
and Asia Khatun had been dissolved 
as from 16th July 1928. The learned ' 
Subordinate Judge of Faridpur was evi- 
deutly of opinion that the litigation bet¬ 
ween these parties was not only very 
unfortunate but that some of the orders 
which were made in the course of the. 
proceedings were the outcome' of the 
applications which were in effect abuses 
of the process of the Court. Tire Subordi¬ 
nate Judge came to the conclusion that the 
Naleof the property attached in the way I 
bavl described ought to be set atfide not 
because 0. 21, B. 89 watk appljoAhle to 
1933 C/13 A 14 V ' > . 


the cireumstapees of thi.8 ' caie, V >;be> 
canse the order direqtipg .the sale in the* 
first instance ought, in fact. /nerer to 
have been made on the grpund-^tbati^^the. 
decree of 2nd July 1980,; madf 
wife's suit, contain^: 
traiuing her husham^ from 
execution the deo^rse obtained 
July 1927. The ■ learned,^WrdiuSitiilf ' 
Judge also allowed the app^i as re^tds - 
the Munsii’s order lot payme'ntMBs.'6(K)' 
by way of compensation,'fori.thiSr saqre 
reason. He definitely camjs to; .tho' con* 
elusion that 0. 21,'B: 89, has hoapplicA-: 
tion in the circumstanOes of .thifOAs^and 
1 am of opinion that the order .was. oor. 
rect. There seems to be no doubt that 
the provisions of O. 21, B. 32 are' inten¬ 
ded chiefly to provide something, in the 
nature of a penalty for breach of an order 
of the Court, though Sub-B, (3) does pro¬ 
vide that some portion of the pribe nealr 
ized by the sale of jibe property may be . 
allocated as compensation to the decree- 
holder in the suit. 

It seems obvious that B. 89 can have 
no application where a sale takes place 
under the provisions of B. 32 (3), be¬ 
cause B. 89 provides that a person, either 
owning immovable property which has 
been sold in execution of the decree or 
holding an interest therein by virtue of 
a title acquired before the sale, can apply 
to have the sale set aside on his deposit¬ 
ing in Court, (a) for payment to the pur¬ 
chaser, a sum equal to five per cent ol 
the purchase money and (b) for payment 
to the decree-holder, the amount speci¬ 
fied in the proclamation of sale as that 
for the recovery of which the sale was 
ordered (less any amount to which may, 
since the date of such proclamation of 
sale, have been received by the dUeree- 
holder). Thai rule requires a two-fold 
payment on the part of the person seek¬ 
ing to set aside the sale: one payment to 
the purchaser or puvoha&ors and anediher 
to the decree-holder. This.'pfBsuppi^sus 
that there is some specified sum of money 
which is due from a iwsoii or persons wh ,0 
was or were defendants in the suit, to;t^ 
decree-holder. In the present ease'from 
the very 'nature of the suit itsitlf,'ub sum 
at money was doe to the depr^hbldey at' 
the time when the sale uodet B> 32 took 
place, and therefore proviso (b), sub- 
01. (Ot R. 89, could not be' complied with 
by the person applying to have the salt, 
set aside. In the present case some two 
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months after the sale took place the 
Munsif, as I have already said, decided 
that ^8. 600 out of the purchase money 
realized by the sale of the attached pro. 
perty ought to be paid to the plaintiff as 
compensation. If it can properly be 
said that in effect the sale took place in 
order to provide for the recovery of the 
amount vrhioh might subsequently be 
ordered to be paid to the plaintiff, then 
on that footing it follows that the owners 
of the attached property, that is to say, 
Kokanu fiibi and Misir Ali in order to 
have the sale sot aside would have to de¬ 
posit in Court the sum of Rs. 600 for pay¬ 
ment to Gahur Ali. 

1 have said that the decision of the 
Subordinate Judge was based upon the 
view that no proceedings in the' nature 
of an execution proceeding with reference 
to the original decree ought to have taken 
place after the decree in the wife’s suit, 
that is to say, after 2nd July 1930. But 
the fact remains that when the order for 
the sale of the property was made, ob¬ 
jection was taken to the making of that 
order and there was an appeal against 
that order and the direction for sale was 
confirmed by the appellate Court and it 
was in accordance with the decision of 
the appellate Court that the sale in fact 
took place. In those circumstances it is 
clear that the sale did, in fact, take 
place under an order of Court which was 
subsisting at the time when the sale ac¬ 
tually took place. The order, 1 have said, 
had been confirmed on appeal and no fur¬ 
ther steps were taken at that time with 
regard to it. It must, I think, farther be 
taken that the sale validly took place 
under an order of the Court made by vir¬ 
tue of the provisions of B. 82, 0.' 21. 1 
have already indicated the reasons why 
I think the appellate Court below was 
ri^t in holding that 0. 21, B. 89, does 
not apply. Moreover the proclamation of 
sa]^ did not and could not contain as it 
should contain all the particulars re¬ 
quired by B. 66,0. 21. If B. 8B does not 
apply there seems to be no other proce- 
dure appropriate for setting aside a sale 
of this oharaoier,onee it has, heen com- 
pleted* ■ ‘ 

I therefore come to the contdusion, al- " 
though I do so with great reluqtance, 
tb^it the learned Subordinate Judge' was 
not justified in lew in taking the opuzse 
which: he did .in ordering the sale to be 
set' aside' aha the order for’ the payment 


of the compensation to the plaintiff res¬ 
cinded. On^must bear in mind, as I- 
have indicated, that the proceedings 
underO. 21, B. 32, whatever the ulti¬ 
mate result may be, arc clearly intended 
to be of a penal character designed to 
punish persons who have Y^ilfully dis-i 
obeyed the order of the Court. In thatj 
view of the matter and on the findings of 
the Courts below it appears that the de. 
fendants had disobeyed the orders con¬ 
tained in the original decree and there¬ 
fore had rendered themselves liable to 
the consequences involved by the terms 
of B. 32, 0. 21. It follows therefore that 
those rules must be made absolute, the 
orders of the Subordinate Judge be set 
aside and those of the Munsif bo restored. 
By consent it is further ordered that if 
Kokanu Bibi and Misir Ali pay to Gahur 
Ali within two months from today’s data 
Bs. 600 and Ks. 30 to the purchasers of 
the attached property then the sale will 
be set aside and the sale will be void and 
the parties will be restored to the posi¬ 
tion quo ante. If the sum of Bs. 130 de¬ 
posited in Court at the time of the ap¬ 
plication for setting aside the sale is still 
available, it should be credited to the de¬ 
fendants and the amount of the purchase 
money Bs. 600 deposited by the auction- 
purchaser should be refunded to the pur¬ 
chaser and all further proceedings bet¬ 
ween the parties in respect of the sale of 
the said property will terminate. Noth¬ 
ing in this order contained will affect the 
validity or enforceability of the decree 
said to have been obtained by Asia Kha- 
tun in respect of her dower. 

B.B./b.K. Buies made absolute. 
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Guha and M. C. Ghose, JJ. 
Harendra Chandra Das and others — 
Defendants—Appellants. 

T. 

. Nanda Lai Boy and others —Plaintiffs 
Eespondents. ,, 

^ Appeals Nos. 851 and 698 of 1929, De¬ 
cided on 2nd June 1932, against appel¬ 
late decrees of Dist. Judge, Sylhet, 
D/> 6th Oetobm-1928. 

(a) Specific Ihliaf Act (1S77). S. 27 (b)- 
Trancfcrcc for value witMai ncticc of origi¬ 
nal coBlroct mual provo that bo lalfilt that 
cboraetcr. 

Where a penon claim ib be .atramifeteefor 
T^lne without noUot ef the original Cftniaot, 
the burden lies. ap<m .hl]B, itb prove thdt. .h*.. ful¬ 
fils that bhanbter* )m‘ wm aWate whim he 
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puichftMd the property tbet negotietionp ioc the 
^le of the property were already in progreas 
between hie vendors and the plaintiff, and pnr- 
cbaaes the property without making necessary 
enquiries as to whether any agreement to aelj 
the property had been definitely coneluded beV 
ween hia vendors and the plaintiff, he cannot 
claim to be a transferee without notice: 40 CnI 
666, Sef. IP 100 C fij 

(b) Specific Relief Act (1877), Ss. 14 to 17 
—Contract, whether divisible, is question of 
fact. 

The nature of a contract, whether it was 
divisible or not, must be determined npon the 
.facta and circumstances of each partionlar case; 
and the question is essentially a question of 
fact. CP 101 C 1) 

Defendants 6 and 7 as agents of defendants 2 
to 6 who owne^ shares in certain family pro¬ 
perty went beyond the scope of their authority 
in agreeing to sell the property on behalf of 
their principals to the plaintiff. The contract 
was subsequently ratified by defendants 3, 4 and 
5 but not by defendants 1 and 3. 

Held: that the contract was one that was, on 
the face of it, and in view of the conduct of 
the parties and the intention to bo gathered 
from such conduct, divisible in its nature, 
and was, in point of fact separated aud divided 
by defendants 2, 4 and 5 ratifying the con¬ 
tract, and by the refusal of defendant 3 to 
do so, in respect of his own share iti the joint 
property. It was therefore an a(,i'ecment bet¬ 
ween the plaintiff and the defendants V, 4 and 5 
for sale, and did not come within the general 
rule that whore a person is jointly interested in 
an estate with another person, aud purports to 
deal with the entirety, spooific performance will 
not be granted against him as to his share. The 
contract was after ratification a concluded con¬ 
tract in regard to the shares of the defendants 2, 
4 and 6, and as such specific performance could 
be granted of the same: A I B 1933 JP O 43; 
AIR 1926 2' C 45, Dist. [P 101 0.2] 

Basak.Chandra Sekhar Sen and Biren- 
dra Lai Das —for Harendra Chandra and 
Jagadiswari Dasi. 

Brojo Lai Chackerbutty, Atul Chandra 
Onpta and Nikunja Behary Boy — for 
Nanda Lai Boy. 

Biraj Mohon Majumdar —for Deputy 
Begistrar. 

Judgment. —The plaintiff in the suit 
out of which these two. appeals have 
arisen, prayed for a decree ior specific 
performance of a contract for sale said to 
have been entered into by defendants 1 
to 5 on 3rd Chaitra 1330 B. S. or in the 
alternative for refund of earnest mcmey 
and recovery of damages. .Defendants ' 
to 6 hod malski right in the property 
which-was the Subject mat^;;of .tW 
contract for sale, to the extent of certain 
definite shares owned by each pf them as 
a member of a joint Hindu family; de-. 
feftdant 1 bad a iheadi ija<tt ih .the 
property to ^ extent. .of. 4^ sltiiixe of 


defendant 3, Defendant 6 was the fcattiii 
of the joint family of which ^jdefehdaht^ 

1 to 6 were membra, defends^;. l.<being 
the mother of defmdants 9 to d> ^.^tjeleh.^' 
dant 7 was an officer of tbe'joiii^jf^iiHnily 
estate.. Defendants. 6 and' 7 ab 
agents in the matter of the. eont^^' fpir' 
sale,, of which specific peirformanieO; Wi^' 
prayed for by the plaintiff. Defendahtit 

6 to 13 are purchasare from defendants I 
to 6, by kal^laa dated ^th 

of the property in regard . j^ 'v^hich the' 
plaintiff asked for specido‘ ^i^pnnan^ 
The plaintiff’s claim ^u' stntresisted 
by all the defendants* mehtibned al^Tbl 
The contract for side as 'alleged by the 
plaintiffs, was denied; it WM’Ayjmrted 
that defendants 6 to 13 werelbna fidd 
purchasers for value; without, knowledge 
or notice of any previous afireement for 
sale with the plaintiff as auegSd' by tbd 
plaintiff in the suit. ' ■ = ' 

The controverfiy between the 'parties 
to the litigation are indicated by 'the 
principal issues raised for deterininatldo 
in the suit, which were to the following 
effect: Was there any contract for sail 
to the plaintiff? Was the oontraoi 
legally enforceable and capable of specie 
fic performance? Had defendants 6 and 

7 any authority Jo enter into any ootti 
tract ? Did defendants 1 to 5 approve of 
or ratify the contract ? ' Had' defend 
dants 8 to' IS notice of the contract? 'Are 
defendants B to 13 bona fide-- porchasetrs 
for value? The. learned Sabovdinatb 
Judge, Second Court, Sylhet, in' who^ 
Court the suit was : instituted, passed 'd 
decree in the suit in these .words.: 

‘‘Tfa« gait lie docroed with coeie, dmnS 
defendants 1 to 7 being for 'Rs. 860.x.and a gaimit 
all the defendants for costs,' prayed ka'tc ofaba 
of the plaint and .claim for Be. 8,Qi^ 
sation being’disailoSred aod interest imntijing at 
6 per cent per annam .'On d4otetal;ai»cHuit till 
realization." . . ■ 

The prayers ka to chho; it may bo 
mentioned, related to specific perforih- 
anoe. Cn appeal by the plaintiff, tho . 
learnbd District Judge of Syljbet modified 
the decree of the trial Court, and pasgSd 
a decree. diraoting that the smt be 
decreed as defendants.% A,>and .5 

to 13, andihat the plainti^ be' allowed 
specific performance as a^iniA*defon. 
dants 2, 4, 5 and 8 to ILS.'Of the agreb.: 
men! dated Srd Chaitra; 1330. ^Ths 
kabeilas ibted 4th Ashar 13$!', Is favoub 
of defendants 8 to 18 were deelared mi 
valid, in lespeot of the.shares. o$^ defoou 
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dants 2, 4 and 5. The decree further 
directed the execution of a fresh kabala 
in reapeot of the chares of defendants 2, 
4 and 5, in favour of the plaintiff. The 
plaintiff'j suit was dismissed as against 
defendants 1 and 3. Defendants 2 and 4 
to 13, as well as the plaintiff, have ap. 
pealed to this Court, The defendants’ 
appeal being appeal from Appellate Deo. 
ree No, 851 of 1929 while the appeal 
by the plaintiff is appeal from Appellate 
Decree No. 698 of 1929. In view of the 
questions raised in these appeals the 
findings arrived at by the learned Dis¬ 
trict Judge on appeal in his elaborate 
and careful iudgment may be briefly re¬ 
ferred to. The learned Judge held upon 
the evidence before him, that defendants 
6 and 7, on behalf of defendants 2 to 5, 
entered into a contract with the plain, 
tiff for the sale of the property, and that 
the agreement was concluded on 3rd 
Ghaitra 1330. Defendants 6 and 7, the 
agents, were, according to the learned 
Judge’s finding, acting beyond the scope 
of their authority, but the agreement 
was ratified by defendants 2, 4 and 5, 
but not by defendants 1 and 3. On the 
question of the position of defendants 8 
to 13 the District Judge has held that 
on the facts and in the circumstances 
mentioned by him the contract could bo 
specifically enforced against them. 

One of the points raised in the appeal 
by defendants 2 and 4 to 13 is with re. 
ferenoe to the decision arrived at by the 
Court of appeal below, that defendants 8 
to 13 were persons against whom the 
plaintiff’s contract could be specifically 
performed; and mention has to be 
made of the reason given by it in 
this behalf. The learned Judge has made 
mention of evidence showing that these 
defendants had information of what was 
taking place in regard to the contract for 
sale, to the plaintiff, and of evidence 
showing that the plaintiff's'agent having 
aslfed them not to buy the property in 
question. :The learned Judge has refused 
to disbelieve plaintiff’s evidende on the 
point; and has held that even if they 
wore on^y award*of the ftcct that negotia. 
tions for the sale of tbe'^property was in 
progress, between defendants 1 to 5 and 
the plaintiff’s agent, that should have 
put them on their guard, and they should 
haVe made necessary inquiries as to whe. 
ther anyragreement to sell the property 
had been definitely concluded. This de. 


fendants 8 to 13 did not do. There can' 
be no doubt that the learned District, 
Judge has rightly directed himself in 
coming to the decision on the question 
whether defendants 8 to 13 were or were 
not hona fide purchasers for value, and 
whether or not they had knowledge or| 
notice of the previous contract with the 
plaintiff. It is well settled now that 
when a person claims to be a transferee! 
for value without notice of the original 
contract, the burden lies upon him tc 
prove that he fulfils that character. If 
defendants 8 to 13 chose to make no' 
inquiry, they could not claim to be trans¬ 
ferees without notice : “tlifey could not 
predicate of themselvos” that they were 
per.sons who claim without notice of the 
contract of 3rd Ghaitra 1330, with the 
plaintiff: see in this connexion, Jiaburam 
Bag v. Madhab Chandra Pollay\l). The 
decision of tlio learned Judge, in the 
Court of ui)peal bolow, that the contract 
could be specifically enforced against de¬ 
fendants 8 to 13, is upon the findings 
arrived at by hijn correct and must be 
affirmed. 

On the question (ff ratification of the 
contract for salo^to tho plaintiff by de¬ 
fendants 2, 4 and 6, and not by defen¬ 
dants 1 and 3, which was raised in the 
appeal by the plaintiff, there is a clear 
finding of fact arrived at by the learned 
District Judge. It was pressed before us 
that there has been an inaccuracy in 
quoting from the deposition of one of the 
witnesses for the plaintiff, examined on 
this part of the case, inasmuch as the 
witness stated that ho "wrote” the docu¬ 
ment evidencing the sale to tho plaintiff, 
at the bidding of defendants 1 to 5, and 
not that ho "read out” the same, as men¬ 
tioned in the judgment of tho Court of 
appeal below. It has also been urged 
that upon the findings arrived at by the 
lower appellate Court, there was ratifica¬ 
tion in law by defendants 1 and 3, on 
the evidence that was common to the 
defendants 1 to 6. Wo are unable to say 
that the inaccuracy in quoting a passage 
from the deposition of a witness, to 
which reference has been made above, in 
any way affects the findings and the con> 
elusion arrived at by the learned J udge in 
the Court below, on the question of rati, 
fleation. ^rom the facts and circum- 
stances to which reference has been made 
in the judgment of the Court below,, the 
1. (1918) 40 Cal .1C . 
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coQclasion follow^ that the defendants 
■1 and Shod not ratified the contract, It 
is impossible upon the findings arrived at 
by the lower Court, to hold in favour of 
the plaintiff, that defendants 1 and 3 
had ratified the contract; and upon' those 
findings there appears to be no justifica¬ 
tion for the contention that there was 
ratification in law, seeing that upon the 
facts proved in the case, and upon the 
inference drawn from such facts, there 
was no ratification of the contract, either 
express or implied, so far as defendants 

1 and 3 were concerned. 

The question whether the contract of 
3rd Chaitra 1^30, was legally enforceable, 
and the question whether the contract 
was capable of specific performance, wore 
raised before the Courts below, and have 
been urt^^d in the appeal by defendants 

2 and 4 to 13. The plaintiff who had 
previously acquired some share in the 
property in suit, was desirous of securing 
other shares in the same. With a view 
to this, there were negotiations with de¬ 
fendants 2 to 5 for purchase of the shares 
of the property owned by them; defen¬ 
dant 6 who had sold his own share in 
the property to tlie plaintiff, negotiated 
as agent of defendants 2 to *0. Upon the 
finding arrived at by tlie Court below, 
the agents (defendants fi and 7) had gone 
beyond the scope of their authority, but 
defendants 2, 4 and G had .suhseqiiently 
ratified the contract entered into by the 
agents on tlieir belialf ; defendants 1 and 

3 however did not ratify the contract. 
Thus the contract sought to be specifi¬ 
cally enforced was not treated by the 
parties concerned as one entire contract 
indivisible in its nature : it was not also 
a contract entered into by a cosharer 
of joint property undertaking to obtain 
the consent of the other cosharers in 
respect of joint property. It may be 
noticed that the nature of a contract, 
whether it was divisible or not, must 
he determined upon the facts and oir- 
oumstanoes of each particular case; and 
the question was essentially a ques¬ 
tion of {act. The contract entered into 
by the agents in the ^asn bbfore us, was 
one,- in regard to the’distinct and differ, 
ent shares of cosharers defendants, 2 to 6, 
in the joint property, and in respect 
of which shares only, taken separately, 
tl^re could be a conveyance of ^tle, so 
far as any of the cosharets WM con¬ 
cerned. Therh was the contingency of 


any of the odsharers 

vey his own share: and 

showed that such oontingetihy'^vli^l^* 

pen. The position then 

agents were negotiating on ! 

of the oosharers, ,defendantfi 2 ior. 

the sale of the joint property; none o£. 

the parties oonoernddi .defendahidv ;< 

and 5, ratified tjhd action of the ' 

defendant 3 as well as defsndiaut 1 did. 

not ratify the satne. 

Defendant 1, i# must bis renienAbeTed, 
was not a oosharer, but was only an. 
ijaradar of the share of defendant,3 in the, 
joint property. The contract. tlM^foi:e{ 
in the case before lis, was One that wati 
on the face of it, and in view of the 
conduct of the parties and the inten^ 
tion to be gathered from such conduct, 
divisible in its nature; and was, in 
point of fact separated and divided by 
defendants 2, 4.and 5 ratifying the.con¬ 
tract, and by the refusal of defendant 3 
to do so^ in respect of his own share in 
the joint property. It was therefore an 
agreement between the plaintiff and de¬ 
fendants 2, 4 and 5 for sale, and does not 
come within the general rnle that where; 
a person is jointly interested in an estatef 
with another person, and purports to{ 
deal with the entirety, specific perform-: 
anoe will not bo granted against hiin a^ 
to his share. Very great, reliance has 
been placed by the learned ^voeate for 
defendants 2 and 4 to 13, appellants, on 
the proDonneements of their Lordships 
of the Judicial Committee of the Privy 
Oonnoil, in the case of Sai Promotha 
Nath Mittra V. Oostha Behari Sen {2), 
as also upon the rnle laid down by .their 
Lordships in Graham v. Krishna.. .Chun* 
der Dey (3), in support of the case of these 
defendants, that there was no concluded 
contract in the case before us, which 
could be specifically enforced by the 
plaintiff, in view of the non-ratification 
of the contract by defen^nts 1 and 3; 
and that the plaintiff not naving relin¬ 
quished his claim to further performance 
and all-right to compensation, was not 
entitled to a decree for specific perform¬ 
ance. It was urged that there . was no 
mutuality in the contract of -whtch Speoi-' 
fio performance was sought, as defen^ 

S. A I B 1932 F 0 lS«riS610 405«sfi9 I h At 
(PC). 

S. A I B 193SF 0 40:t=eO I 0 38as531 A90s» 
taCftl.8t6(PC). 
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4ant8 2, 4 and' 5. could bot insist upon 
the enforcement of the contract. 

The questions thus raised do not In our' 
iudgment, arise for consideration in the 
oase before us, in view of the nature of 
the contract entered into. It cannot be 
eaid in this oase, as it was made out in 
'Hai Promatha Nath 'Mittra's case (2) 
that the oontvaot was on the footing that 
iaU the Vownars. of the property would 
consent to the sale. .-The agents acting 
on behalf of defendants 2 to 5 in this 
.dase were negotiating for the sale to the 
'^plaintiff, of the share of the joint pro. 

. party, owned by each of these defendants 
separately; and defendant 3 refused to 
ratify the act of the agents, so far as his 
own share was concerned. In Graham's 
oase, their Lordships of the Judicial 
Committee definitely held that in India 
Ss. 14 to 17, Specific Belief Act, 1877, 
constituted a complete Code, so far as 
specific performance of part of a contract 
was concerned, and their Lordships laid 
; down the law in a case where there was 
; the question of a part perforinance of a 
I contract, the vendor having failed to 
‘ make title to one of the two items of pro- 
j perty agreed to be sold. The contract 
' was not one in r^ard to which it could 
j tie said that one of the items of property 
stood on a separate and independent foot- 
'ing, so as to bo within the terms of S. 16, 
Speoific Belief Act. In the case before 
us, the' separate shares of defendants 2 
to 5 in the joint property stood alto. 
>gether on an independent footing, and 
the plaintiff and the agents on behalf of 
■these defendants were negotiating for 

• the sale of these separate shares of these 
■defendants in the joint property. The 
-case placed before the Court by the plain, 
ftiff, regard being had^ to the 'averments 
'made in his plaint, was one to which 
'8. IS, Specific Belief Act, could not have 

• any at^plication; and the rule laid down 
' by the Judicial Committed, in Bat Pro- 

IfathMittra's case (2) that unless 
there wws fminquishment by the plaintiff 
= of claims, as' provided by that section, 
there oould b^ ho decree made for speci. 
fio performance; in favour of the plaintiff, 

' <mald not therefore apidyw^ 

• The contract in the ease before us, was, 
after ratification, a concluded contract 
in^regard to the shares of defendants 2, 
4 and 5, and as such, specific perform., 
anee could be granted of the >ame. The 
[decision of the learned District Judge, in 
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the Court of appeal below, in favour of 
the plaintiff, is, in our judgment, correct,, 
and it is in consonance with the princi. 
pies underlying the decisions of the Judi¬ 
cial Committee of the Privy Council in 
the oases referred to above, upon which 
reliance has been placed on behalf of dOr 
fondants 2 and 4 to 13 in the suit. In 
the result both the appeals are dismissed 
with costs. The decision and decree 
passed by the learned District Judge in 
the Court of appeal below are affirmed. 

K.N./r.K. Appeals dismissed. . 
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Mukerji and Bartley, JJ. 

(Sped) Zninuddin Hossain and others 
—^Defendants—Appellants. 

v. • 

(Moulvi) Muhammad Abdur Bahim 
and others —Plaintiffs—Respondents. 

Appeal No. 8 of 1929, Decided on Ist 
.Tune 1932, against original decree of 
Second Class Sub-Judge, 24-Parganas, 
D/- 19th May 1928. 

(a) Mahomedan Law — Wakf —Construe' 
tion—Principle stated. 

The intentions of the .settlor have lo bo 
gathered primarily from the terms of the deed, 
though attendant circumstances may be looked 
into if the intention is not apparent or clear 
from such terms, and subsequent cirenmstanoea 
also, but only if and so far as thoy throw anv 
light on such intention: AIR 193*2 Cal 93, Ref. 

LP 105 C 1] 

(b) Mahomedan Law—Wakf—Mere decla¬ 
ration of wakif extinguisbet hU righti in 
wakf property. 

According to Abu Yusuf whose tenets hold 
the field so far as Bengal i.s concerned the wakf 
becomes absolute and binding on the mere de¬ 
claration of the wakif, and on snob declaration 
being made, bis rights in the properties which 
form the subject matter of the declaration bo- 
oome extinguished at once : A I R 1922 Cal 429; 
AIR 1930 Cal 673 and d I fi 1927 P CilOl, Ref. 

[P 105 011 

(c) Mahomedan Law — Wakf—Validity 
establUhed ■—■ Whether acted on o^ not is 
immaterial. 

Onod it is found that a wakf is valid, It is 
wholly Immaterial whether its provisions were 
carried out or sot for that is a matter of breach 
of triift only, Once it is found that the wakf is 
v^d and operative, even.tbs wakif himself has 
no jpower to interfere with it. 'HP C) 2] 

V (dj Mehamedan'tiatr Wdkf ■«>• f[aaiUy 
settlement ssade. aftw .wakf .cannof' affect 
wakf property', • 

Family setidemefit cannot afiect any fteoper- 
ties which’were neAths niopertles of the family 
■but were the prOp^r^Uf an eadbwmdnt validly 
created; the Qwnemhipof;Whicbr helofiged nut to 
the psw« to' fllm‘'':k|^t|4m«at''hilt to the 
Almighty. Under.,lM‘^fpt«<ditiapdlyari^ 





ZAINUDDM HOSSAIK Tv 

Sait ivt TwMMtiaa lijr, 

hr Art. 144 aiiA not Tbf A»fe- v' 

Where there U no 

the dalendent ol any interest in iBitm.TaUe't>to* 
petty at all bat only a petminloa' to 

the premises, and so there was m - 4 }^' 
nor anyditcOntinhenoe of posseasjoa'pa.1 
of the plaintiS, plaintiff most be deem^.i. - _ 
been in possdsnon of ' the pceniset^ and'if .4 m- ' 
defendhbnta oontond that they aeiulred' fay. t4*> 
vene possesmoh tot over 18 years a liinitea to* 
terest, vie., a right to reside*-Thioh. Mold oot-M\ 
defeated, theeait is gbveined' by Atfet^lil AWf 
not by Art. USand ttotoimhIdlrigto/to tnn only, 
after plaintifl’s right, to ItoiMt’ phtS^O^S de¬ 
nied. , ■. iM-iw.Qw 

Nasim Ali i,nd Md. N^rul ^i^ Ckotif- 
dhury-^tot Appellants.. ' , • 

Sarat -Chandra M6y. Ohowdhfti^ and 
A. Quasm —for Bespo^entg..',.. . \ " 
Judgment. —The relabionship. of the 
parties who figure in- this case wiU appear 
from the following genealogical tree: 


meat a party eannot enter into a transaction 
which be is not under the law competent .to do 
'«nd which Is beyond hie disposing power. Henoe 
even if tfae*wakif did not act according to the 
terms of the wakf or subseqnently converted a 
part of the wakf property into a family dwelling 
house for himself or his heirs or that he disposed 
nf some of the properties of the endowment m if 
they were personal properties of his own they 
would not affect the validity or operative chamo- 
ter of the wakf. [P 105 0 3] 

(e) Mahomedan Law—Alienation—Gaardian 
—'De facto guardian cannot alienato minor’e 
property but minor can ratify alienation on 
becoming major. 

Under the Mahomedan law a mother has no 
power as do facto guardian of her infant child¬ 
ren to alienate or charge their immovable pro¬ 
perty. But if-ihe minor on coming of age rati- 
lioB the arrangement or accepts a benefit under it 
he would be estopped from questioning its vali¬ 
dity. IP 106 0 2] 

(f) Limitation Act (1908), Arts. 142 and 
144—No dispossession or discontinuance— 


MOHAMSD ISMAIIi 


! 

Mobaincd Israil 
(predeceased his 
father) 


Mohammad Mohammed Fatema Bibi 

Ibrahim Abdur Babim (pro forma 

plaintifi). defendant 5). 


Mohamod Gous 


Syed Zaiiiinldiu Syod Sbarfnddin 
IJosaeiii Hosscin 

(defendant l). (defendant 2). 

The plaintifl’s case shortly put was 
the following : that his father Moha- 
med Ismail, who owned considerable 
properties in and near about Calcutta 
built a mosque at No. 21, Ismail Street, 
and dedicated it as a idace of worship 
for the Mahomedan public; and for the 
upkeep of the same he also, by a deed of 
wakfnama dated 17th January 1864 dedi¬ 
cated, amongst other properties, premises 
No. 20, Ismail Street, which consisted pf 
some land with buildings standing there¬ 
on; that the said Mohamed Ismail acted 
as muttawali during his lifetime, that on 
his death his son Mohamed Ibrahim, and 
on the death of the latter the plaintiff 
came to be muttawali; that during the 
minority of the plaintiff, Syed Tajam- 
mal Hossetn, father of defendants-1 to 4, 
who was the husband of the .'plaintiffs' 
sister Srimati Azimupne^ Bibii man- 
a^d. tbepropecties pn his, bebal^; that 
by lease and license of the plauiti^, his 
two sisters, viz., Srimati! Fatsma, Bibi 
and the said Srimati. Azihmnueisia Bil>it. 
med with their respeetite .fajhilies in 
certain rooms in the said pr^isesJ^o.. 20 


! ■ 

Autonnuessa 
Bibi Ml Sy^ 
Tajammal 
HoMein 


Mt. Fakheruunessa Mb. Zohea Khatun 
Bibi (pro forma 

(defondanb 3). defendant 4)* 

Ismail Street; that the said Azimunnessa 
Bibi died in 1915, and since her death 
her children, defendants 1 to 4, were al¬ 
lowed permission by the plaintiff. to re¬ 
main in occupation of certain' rooms iu 
the said premises which were dosorib^ 
in the schedule to the plaint, and in 
1916, defendant 1 agreed to pay Bs. 6 as 
rent. for an outer room which he also 
came to occupy; and that the plaintiff 
as muttawali of thp wakf served ,a notice 
on the defendants to vacate the rooms in 
their possession, but the defendants set 
up a claim to retain possession thereof. 
It was said in the plaint the pro 
forma defendants 4 and 5 diA hot ques¬ 
tion the title of the plaintiffs and on the 
contrary expressed their willingness to 
vacate the rooms in their possession, and 
so no relief was claimed them. 

The defence was that hf^ .yaM wakf 
was'ereated by Mohammad at 

any rate the wakf which ho created was 
never acted upou by him; that soon after 
the wakfnama he himself converted pre¬ 
mises No. 20 Ismail Street, into a family 
dwelling house; that he exeouted a will 
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before bis death; that on his death the and Earopoan Asylum Lane amongst the 
heirs executed an ekrarnama as amongst executants, his heirs, by virtue of the 


then^selves and partitioned the proper- 
parties left by him; that by the ekrar. 
nanm it was agreed that the said premi¬ 
ses would be used as a family dwelling 
house by his heirs; and that having ac¬ 
quired the right so - conferred by the 
ekrarnama the father or the defendant 
made extensive addition and alterations 
at bis otirn expense. Occupation of the 
heirs under the leave and license of the 
plaintiff, as well as the lease at a rental 
of Bs. 5 were denied. The Subordinate 
Judge having decreed the suit defendants 
1 to 3 have preferred this appeal. 

Before dealing with the questions 
raised a few more facts require to be 
stated. By the wakfnama executed on 
17th January 1864, Mohamed Ismail 
dedicated two plots of land, Nos. 393 and 
394 said to comprise 1 bigha 4 cottas 
of land together with certain structures. 
He constituted himself the first mutta- 
wali and reserved to himself the right to 
appoint either one of his heirs or a 
stranger as muttawali to act after him. 
He provided that: 

“If during my life-time I do not appoint any¬ 
body as muttawali either from amongst my heirs 
or outsiders, then out of my heirs, first of all out 
of my mala heirs, my sons, should they be com¬ 
petent er honest, or otherwise one of them (my 
other heirs], who may be competent or honest, 
shall carry out the duties of the towliat." 

He directed that after defraying the 
expenses detailed, whoever would be mut- 
walli would get a remuneration not ex¬ 
ceeding Bs. 10 per month. 

It appears that Muhammad Ismail 
made a will on 24th June 1875. The 
will is not forthcoming and it is not pos. 
sible to say if and to what extent it in¬ 
terfered with the wakf. It then appears 
that after the death of Muhammad Is¬ 
mail and onSOtbJune 1876 an ekrarnama 
was executed. The parties to this docu¬ 
ment were : (l) Mt. Sharfunnessa, the 
widow of Muhammad Ismail, for self and 
as mothex and guardian of her minor son 
Abdur Bahim ; (2) Muhammad Ibrahim, 
son of Muhammad Ismail ; (3) Eatima 
Bibi: and (4) Aximunnessa Bibi. It was 
stated in. this doeumeht that Muhammad 
Ismail had built a mosque and had dedi¬ 
cated three plots of land’s, Nos. 383, 893 
and 394 not the last two plots only as in 
the wakfnama, and the first plot (contain¬ 
ing 13 cottas of land) and had divided 
his house propevties in Gardener's Bane 


will dated 24th Juno 1875. It,was stated 
further that the heirs agreeing with one 
another thought it better to perform all 
acts according to the desire of their de¬ 
ceased ancestor and that they according, 
ly made certain stipulations the more 
important of which, to quote the words 
of the deed, were the following : 

1, “We by this deed declare that we shall in 
compliance with the will and towliat, be bound 
by the recitals in this deed, that is to say, our 
claim in the capacity of heirs respecting the 
lands bearing holdings Nos. 883, 393 and 894 
with the brick-built houses relating to the wakf 
shall not be valid,’’ * 

8, “We, Muhammad Ebrahim, Muhammad 
Abdur Bahim and Muhammad Gholam Gous 
shall remain mutwallis thereof, but during the 
minority of Muhammad Abdur BahiiA and Mu¬ 
hammad Gholam Gons all the affairs relating to 
the trust shall bo conducted by me Muhammad 
Blbrahim.” 

3. ‘After defraying the proper and necessary 
exponses of the wakf, whatever balance.out of 
the income of the wakf property will be left 
shall bo divided equally amongst us the three 
mutwallis monthly by way of remnnoration,” 

4. "None of the heirs or mutwallis shall have 
any claim to the right of dircci or exclusive pos¬ 
session of the particular dwelling house No. 20 
nor shall any of them have the right to prevent 
any other from residing thorcin or occupying it 
for residence. On the other hand excepting the 
right of transfer, etc., vife the heirs and the mut- 
wallis shall always have ctjUtal right of residence. 
All the heirs and mutwallis shall equally be 
bound to do all improvements and repairs with 
regard to the said house.” 

6. “Whatever debts are duo by the said de¬ 
ceased ancestor shall be paid according to the 
details given below. The details given are that 
Mohammad Ebrahim .should pay lls, 229, Mu¬ 
hammad Abdur Bahim Ks. 173, Fatima Bibi 
Bs. 291 and Aximuunessa Bibi Bs. 177, that is to 
say Bs. 1,070 in all." 

> Now, one of the issues framed in the 
suit in view of the pleadings of the par¬ 
ties, was ; 

“Was the wakfnama acted upon ? Is it a valid 
and binding document ? Can the defendants 
raise this question ?*,( 

The intention, as far as one can ga¬ 
ther, was on the part of the defendants 
to challenge the validity of the dedica¬ 
tion itself and to assert that it was not 
operative because the wakif himself did 
not act according to its terms; and on the 
other hand on the part of the plaintiff to 
deny the right of the defen^nts to raise 
these questions. In the letter (Ex. G> 
which was written by the defendants' 
soiieitpr in answer jto the notioe da|ed 
12tb June 1930 oaliing.npon- them^to 
vacate by 80th Jane. 1930, it wah saidt 
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"The; (i. e.,.the defendant} Bt 4 ,te t]»l they 
Bi« oooupying a portion of the pretnises No. 20 
Moolvi Ismail Street, m heirs of the wakif and 
they have erery right to do so. A refetenoe to 
the vakfnama and the deed of confirmation of 
the Mid wakfnama dated 80th Jnne 1876 will 
convince you of the fact. Your allegation that 
they' are occupying a portion of the 'said pre¬ 
mises with your client’s leave and license is 
without foundation and my clients totally deny 
the same." 

It is clear therefore that the defen¬ 
dants claim at that time was based upon 
the wakfnama and the ekramama, which 
purported to confirm the wakf and not to 
dispute it. It is quite true that in the 
written statement, substance of which 
has been alraady quoted above, the vali¬ 
dity of the original dedication and the 
operative character of the wakf were 
challenged ; but it is obvious that such a 
position is not consistent with the letter 
Ex, C.* 

Be that as it may, when the issue has 
been tried and decided, we think we 
should express our view on it. The ori¬ 
ginal dedication does not seem faulty in 
any respect. Tlin wakif went through 
the formality and the procedure of hav¬ 
ing tlm deed registered. There is noth¬ 
ing to indicate that it was not executed 
with the bona fide intention of creating- 
a wakf. The intentions of the settler 
have to he gathered i)riniai'ily from the 
terms of the deed, though attendant cir- 
cumstancos may be looked into if the in¬ 
tention is not apparent or clear from 
.such terms, and subsequent circum- 
Istances also, but only if and so far as 
they throw any light on such intention : 
see Masiida Khalun Bihi v. Muhammad 
Ebrahim (l) and the cases referred to in 
it. According to Abu 3'usuf whose 
tenets hold the field so far as Bengal is 
concerned iJinjira Khat-un v. Muham- 
\madFakirullaMia (2)] the wakf becomes 
jabsolute and binding on the mere deolara. 
jtion of the wakif, and on such doclara- 
:tion being made his rights in the pro¬ 
perties which form the subject-matter of 
the declaration become extinguished at 
once: Debendra Nath v. Nohar Mai 
^Jalan (3). In the case of Balia Mai v. 
Ataullah Khan (4) their Lordships of the 
Judioial Committee have.observed; 

"ITodet the Aot {maaniBg the Wakf Yalidattng 
Act, 1918) a wakf is not zendeted invalid merely 

1. A 1R 1982 Cal 98s:69Cal iOa^lBS t C667. 

9. A I B 1998 Gal 4993:49 Cal 477s:et I 0 77. 
•8. A 1 R 1980 Cal 6783=198 10 196. 

4. A IR1997 P G 191«&4 1 A 87S«10B I C 
618 (P 0). 


bacansa it 
settlor waa to 

on hia family rather tbmoM' 
areundaratood as ohadM^ 
with regard to a ttold created 
of the dot the test still .is/aa 
Board ia Aitanulla 
Kundu (8), Jlf«jibuitnis*a V.- Abdtfir 
Bamanondan OhatHar ' r, Yatu AfkN!’^' 

iayar (7) and Solahman Quad 0 r v. ; 

Bahadur (8), was there, a substantial dedii^tiom 
of the properties i][iel.u4ed in the wait ^to ehAii>. 
table pnrposes. The test.'joay'jodistimes 'he 
difficnlt of application attd lit Applying it, thia 
Conrts. especially, sinm the pkMiag'of the Act,, 
will not be disposed to opnstrrm ihe prbvision of 
the deed too strictly; but still thh questibn'musfe 
remain whether the properties iacladed. 'ifi' the 
wakf have been snbstantially .dedi<»ted to eba- 
rity, or whether they have been put into Vrakf by 
the settlor with the real object pf eflMting some 
non-charitable purpose, such as,,.for ir^noe, 
that of making a family settlement of his pro¬ 
perty which would otherwise be invalid as op¬ 
posed to the Mahomedan law of suce'ession. . . . 
The law as laid down by the Board is that the 
properties most be snbstantially dedicated to> 
charity, and not . . . that the gift to charity 
should be substantial." 

Judged in the light of these tests, the 
materials placed before the .Court do not 
suggest that the wakf was anything else 
than a valid one. Once this is found, .it 
is wholly immaterial whether its provi-: 
sions were carried out or not, for that is! 
a matter of breach of trust only. In sol 
far therefore as it has been copteuded, 
that the wakif himself did noi act ac-l 
cording to the terms of the waki, or that! 
he subsequently converted the premises 
No. 20, Ismail Street, into a family dwell- 
ing.house for himself or his heirs or that 
he disposed of some of the - properties of 
the endowment as if they were personal 
properties of his own, allegations even if 
proved would not affect the validity or| 
operative character of the wakf which 
in our opinion was in its inception a-godd 
Mussalman Wakf. In our judgment, no' 
claim of the defendants based on the 
position that the premises was not a pro¬ 
perty of the endowment, but a personal 
property left by Muhammad Ismail can 
possibly succeed. 

Subsidiary to the contention just dealt 
with, it has been argued that the wakil 
by the will which was subsequently .exe- 
duted interfered with the,.wakf. Qaoe 

6 . {1890) ^1 498=17 I A 98:^ Sar 476- 
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it is found that the wakf was valid and 
joperative, even thS vrakif himself had no 
power to interfere with it ; but it is not 
■at all clear that he, in f%pt, did so. The 
will as already stated is not forthcoming. 
It is very likely that it is being withheld 
by the plaintiff and so a presumption 
may not unreasonably be drawn against 
him that if produced it would have gone 
against some part of his case. The secon¬ 
dary evidence that has been sought to be 
:given of its contents by certain wi.tnesses 
is hot of a convincing character at all, 
In a conveyance executed by the plaintiff 
in 1891 in respect of premises No. 19, 
'Gardener Lane, it was recited that Mu¬ 
hammad Ismail being absolutely seized 
and possessed of the said premises had 
executed a will on 24th June 1876 by 
which he had partitioned and divided 
his real estate amongst his widow and 
children, and that after bis death the 
said widow and children had amicably 
divided and partitioned the said estate 
amongst' themselves by an instrument of 
partition dated SOtU June 1876. The 
plaintiff’s evidence betrays an anxiety on 
his part to deny all knowledge of every¬ 
thing. He deposed thus: 

“I am not aware of any will of my father. No 
will of bis is with me. 1 am not aware of any 
ekrarnama. t sold the property No. 19, Gardener 
Lane, In that reapeot I relied upon my brother- 
in-law Syed Tajammal Hosseln, father of defen¬ 
dants 1 to 4, for everytuing I did as I was 
directed by him. I oannot understand English 
documents. He dictated what was recited in the 
fcobala. He told me that everything w;as all 
right, So 1 accepted it as correct. 1 was not 
aware of its contents. I do not know that in 
this deed any reference to the will was true." 

It is evident that these denials are not 
true and that they must have been made 
with an ulterior motive. But even then 
it cannot be inferred from them or from 
what was said in the conveyance that 
the will in any way ooncecned the wakf 
pttoperties. On the other hand the 
avowed object of the ekrattiama and the 
bueis on which it proceeded was to leave 
the endowment untouched. And further, 
the defendaptif, if. they rest their case 
upon the ekrarpi^^ as they most'un¬ 
doubtedly dp, must held bound by the 
admission eonttiiined ih iiif'4^'regards the 
validity and operative d^aricter of the 
wakfnama. This being the position, what 
has to be considered next is whether the 
plaintiff should bo held bonnd by the 
ekrarnama- It has \ipen contended on 
behalf of the defendants, in ths first 


plaoe, that the parties to this deed are 
bound by its terms inasmuch as it em¬ 
bodies <a family settlement arrived at 
bona fide. It may be assumed from what 
is to be gathered from the terms of the 
deed, though there is no direct evidence 
worthy of belief to that effect, that there 
was an apprehension of dispute, that the 
arrangement was made bona fide with 
the object of removing that dispute which 
might induce a litigation the result of 
which was uncertain, and that there was 
a policy of giving and taking pursued in 
arriving at that settlement. This is 
apparent from the recitals in the deed 
itself; Muhammad Gous being given the 
status of a mutwalli, provision being 
made as to who should act as guardian 
of the mutwallis as minors, and'arrange¬ 
ment being made as to which p^-rty was 
to discharge what share of the debts. 

In these essentials the arrangement 
satisfies the requirements of a hona fide 
family settlement. But such settlement 
could not possibly affect any properties 
which were not the properties of the 
family but wore the properties of an 
endowment validly created, the owner¬ 
ship of which belonged not to the parties 
to the settlement but to the Almighty. 
Under the guise of a family arrangement| 
a party oannot enter into a transaction 
which he is not under the law competent 
to do and which is beyond his disposing 
power, Indra Narain Manna v. Sarba- 
sova Dasi (9). Tt has next been contended 
that the plaintiff is estopped from ques¬ 
tioning the settlement embodied in ’ the 
ekrarnama because the plaintiff himself 
came in as a mutwalli by reason of the 
terms of the ekrarnama. On behalf of 
the plaintiff it has been argued that no 
estoppel can possibly arise as against the 
plaintiff because the plaintiff was a 
minor at the date of the ekrarnama and 
whatever arrangement may have been 
agreed by his mother as her guardian is 
not binding on her, and reliance in this 
behalf has been placed upon the decision 
of the Judicial Committee in the case of 
Imambandi v. Mutaaddi (10). As far as 
the last mentioned contention is con¬ 
cerned it is quite true that tinder^ the 
Mahomedan law a mother h^ .nqi . power 
as de facto guardian of her infant ohild- 
ten to alienate or oharge their iinmoY*- 
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rl)le property. But it o&Qnot be 4i)»ptited 
. jthat if the mioor on coming of age ^ti- 
fies ttie arrangement or accepts a benefit 
under it, he would be estopped from 
questioning its validity. A. more sound 
position for the plaintiff to take, would 
have been to say that even though there 
might be an estoppel personal to the 
plaintiff by reason of such benefits as he 
might have received for himself under 
the okrarnama, and which he would not 
be entitled to under the towliat, such 
estoppel can only be personal to the 
.plaintiff and can in no way be operative 
as against the endowment. 

Under thfe wakfnaraa the plaintiff was 
to be a mutwalli if he was competent 
and honest and under the ekrarnama 
he became one of the mutwallis. It is 
possiblp that there was no objection to 
bis being the mutwalli on the ground of 
want of competency and honesty, and in 
that w'ay he, by being appointed mut- 
walli under the ekrarnama, got nothing 
under it to which ho was not entitled 
under tlie wakfnaraa. But, that he ob¬ 
tained certain advantages under the 
ekrarnama which ho had not under tlie 
wakfnama, cannot be seriously disputed 
for, as far as can bo gathered now, it 
removed a dispute as to inutwalliship; it 
divided the liability for tlio debts and it 
enhanced the remuneration for the mut¬ 
walli which in the absence of tho ac¬ 
counts, which must he w'ith him and 
which he has not tiled, must bo taken to 
have been drawn by him since then. 
That there may be an estoppel per¬ 
sonally to that extent as against the 
plaintiff is a matter on which we enter¬ 
tain no doubt. It has been argued that 
there can be no estoppel where lx>th the 
parties made an agreement With full 
knowledge of ths real facts. This pro¬ 
position cannot be disputed. But the 
defendant may say that though the pro¬ 
perty was wakf property and they wore 
aware of that fact they were not aware 
that an arrangement of the character 
embodied in the ekrarnama was outside 
the competency of the mutwalli to make. 
Of courses the defendants rested their, 
case upbh a much; .big^ev.footii^t.'a^leg-. 
iog that they aud their father had spent 
money on improvements and repairs and . 
the plaintiff, has. reaped the tonefit there- - 
of, hdt in this respect their case has 
uiled. 

This leads us to a considpratioa of the 
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next question. that;-iarh!W>~o4(^ 
ther this estoppel whicdt-.U 
the plaintiff pracladeahit^.fr^W^ , 
recover possession on 
dowmeht. In the cue ' 

Hifue Dosseey, Sookka Many :Daai. {tl) 
their liordships of the Judicial Oonu 
mittee held that a former abuse of tri^ 
in another instan<^ could not be pie^^ 
against a trustee whd ’^iougbt.to prev^ 
a repetition of abuse^ -evpn be we^ 
formerly implicated, in the airhiaindelieh- 
sible courses agaijuSt ^ Vhibh "he was ' 
seeking to pro^ct the '^operiiy« .though 
it would bq a reason for exolr^r^ him 
from administration of the property as 
shebait. The question. Of es^ppel did 
not arise in that esse^ Their Lordships 
observed: 

“The Court eotild aot with propriety aay: ‘Wa 
will deoliue to prot^t the property and leave it 
farther exposed to lob,’ and .decline to make a 
declaration that it is. trust property merely he' 
cause they would not trust the plaintiff with its 
admiaistraUoa.” '■ 

Their Lordships made a decree declaring 
that the properties were and continued 
dedicated to a trust, but made no decree 
for possession which had been prayed 
for and further declared that the decree 
was to be without prejudice to any fur¬ 
ther suit or proceedings for the enforce¬ 
ment of the trust deolCred on the ap¬ 
pointment of a proper shebait.- It has 
been contended before us on behalf of 
the plaintiff that it is always open to a 
shebait or a trustee to sue for recovering 
triJit property alienated by himself and 
that there is nothing to stand in the way 
of his succeeding in the suit once he 
establishes that the alienation was un¬ 
authorised and beyond-his powers. The 
following observations in Narain Das v. 
Abdul Bahim (12) (at .p, 879 of 47 Cal.) 
have been relied on in this cjonneotion: 

"A mutwalli is a mere managecandln the case 
of publio okaritable enffo^meUt, such as the 
present the legal bwaoTshlp of the property de*. 
dicated ts the Divine Being or in the ohacity 
created in bis nsme- A ti^nefet by a mutimlU 
WbC Svramw to deal with the trust property as 
if he were the time owners,, in breach of hU dbty 
and in fraud of the trust reposed in him, is ultta 
vires and may be avoided by timely ptooeedings 
ta^h for the purpose." 

..^e observations do tiSkiup^rt the 
position contended fpt, tktid it will be 
seen that the ca se in which they were 
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made was a suit by the suaoessor of a 
irTutwalli who had made the alienation. 
Beference in this connection has also 
been made to the decision of the Patna 
High Court in the case of Muhammad 
Fahinmul Haq y. Jaggat Ballaw Ghosh 
(13) (at p. 400 of 2 Pat.) where it has 
been said: 

“The general principle in these cases is that 
where the transfer is void in law no question of 
equity as between the transferor and the trans¬ 
feree can arise.*' 

Whether the principle can be laid 
down in so general terms is a matter 
which we need not discuss. But we are 
not prepared to hold that a Court is so 
powerless as to feel compelled in all cases 
to place the property again in the hands 
of the same delinquent mutwalli or 
shebait who had previously committed a 
breach of trust in respect of it and who 
now seeks to avoid this consequences of 
his own act, even though proper defences 
are taken resisting such a course. That 
a trustee of an endowment may under 
circumstances be estopped from question¬ 
ing his own breach of trust is a proposi¬ 
tion that cannot be denied; Sidhu Sahu 
V. Gopi Charan Das (14). It is unneces¬ 
sary however to pursue this matter any 
further because it has not been pleaded 
in this case on behalf of the defence 
that by virtue of any misconduct on the 
part of the plaintiff he is disentitled to 
recover possession of the properties in 
his capacity as mutwalli. There was no 
plea of the character, and there was no 
issue raised in order to determine whe¬ 
ther and if so to what extent the plain¬ 
tiff was debarred from suing for posses¬ 
sion in his capacity as mutwalli, nor any 
issue as to what sort of a decree, if any, 
he was entitled to in the circumstances 
of the case. In our judgment therefore, 
in so far as the present case is concern¬ 
ed, there is nothing in the nature of a 
bar to stand in the way o| the plaintiff 
ge||ting a declaration to the effect that 
the property in suit is the property of 
the endowment in respect of which he is 
the mutwalli and also an order that the 
said property 1^ restored to the endow¬ 
ment. In other words, in our opinion, 
the plaintiff is entitled to succeed, in 
his claim for khas possession, if the de¬ 
fendants fail to establish their right to 
remain on the premises. 

18. A I B I9i8 Pat 476=7T”l 0 iOS^FPat 
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So far as this rjgbt is concerned the 
material on which the defendants rely is 
the ekri{rnama:tho wakfnama gives them 
no such right. So far as the ekramama 
is concerned, it is impossible to read its 
terms as creating any 'right in favour of 
anybody except the heirs of Muhammad 
Ismail who were parties to the deed. We 
have examined its clauses as carefully as 
possible, but we can find no means of 
construing it as creating any right what¬ 
ever in favour of any descendants of the 
said heirs. Unless such an interpreta¬ 
tion is permissible the defendants get no 
benefit from its terms. 

The last contention of the defendants 
is, as it must be, that the claim is barred. 
It has been maintained on their behalf 
that Art. 142, Lim. Act, is the article to 
apply. As authority they rely* on the 
decision of the Judicial Committee in the 
cases of Bageswati Charan Singh v. 
Jagarnath Koeri (15). In that case there 
was an alienation, a gift, void ah initio 
and consequent on it a discontinuance ofj 
possession of the real owner. In the pre¬ 
sent case there was no transfer of any in¬ 
terest in imniovahle property at all but 
only permission to reside in the premises, 
and so there w.asno dispossession nor any 
discontinuance of possession on the part 
of the plaintiff ; notwithstanding the 
permission, such possession as the gran-, 
tor of the leave of license could have, 
he had in the premises. It Itas also been! 
argued that the defendants and their 
predecessors acquired by virtue of ad¬ 
verse possession for over twelve years a 
limited interest, namely, a right to re¬ 
side which could not be defeated. One 
amongst several answers to this conten¬ 
tion is that there was never any such 
right asserted adversely to the plaintiff 
at any time before the solicitor’s letter 
Ex. 0. In our opinion the article ap¬ 
plicable to the case is Art. 144 of the 
Act, and time began to run only after 
the plaintiff's right to khas possession 
was denied, when only and not before 
the defendants’ possesssiou became ad¬ 
verse to the plaintiff. We can find no] 
justification for holding that tbe plain¬ 
tiff’s claim is barred. 

We have no option therefore but to 
dismiss the appeal and uphold the deci¬ 
sion of the Court below. As we are not 
satisfied that the plaintiff really wai|te 
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the rooms for the purposes of the wakf, 
and as a certain amount of deferential 
treatment in respect of the descendants 
of' the founder of the wakf at the hands 
of the plaintiff, the present mutwalli, is 
apparent from the. very frame of the 
suit, we would not make any order for 
costs in favour of the plaintiff so far as 
the appeal is concerned. 

K.m./b.k. Appeal dismissed. 
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MUKEBJI and BABTIiKY, JJ. 

{Sri Sri) Gopal Sridhar Mahadeb and 
others —Defendants—Appellants. 

V. 

Sashi Bhiisan Sarkar and others — 
Plai nt iff s—Bes pondon ts. 

Appeal No. 30 of 1931, Decided on 
23rd M'fcy 1932, against original decree of 
First Class Sub-.ludge, Faridpore, D/- 
22nd December 19.30. 

(a) Contract —Specific performance may 
be granted when etiential term* -are settled 
—Specific Relief Act (1877), S. 21 (c). 

If the esFontiivl terms of a eeotrart are settled 
the contract may well bo regardi d as complete 
and concluded and may bs enforced or spccifi- 
onlly pcrforijied, either as consisting of those 
terms only or together with such other terms 
and conditions as may be regarded as being usual 
in contracts of that description. [P 111 C 21 

(b) Principal and Agent—Nature of proof 
of implied authority of agent to settle lease 
indicated—Otherwise principal is net bound 
—Contract Act (1872), S. 237. 

It was sought to bo established that D had an 
fmplied authority to settle a lease on bobalf of 
B, a shebait. The lower Court found that D was 
acting as if he was the real shebait. 

Held : that the finding was insufficient to 
prove imxilied authority. What has to be found 
in this connexion was that £) had mplied author¬ 
ity to enter into a contract of the present 
nature, and for that it would bo necessary to 
find that ho had been authorued to do some 
work of this class to which the contract belongs. 
If an authority to settle this lease could be in¬ 
ferred from the facts and circumstances, it would 
have been more than enough ; or if it could be 
established that he had authority generally to 
make all settlements, that also would have been 
sufficient; or if the settlement of this lease was 
necessary in order to do an act which D was 
authorised to do, that also would have sufficed. 
But in the absence of any speh proofs, the au¬ 
thority cannot be held to be proved so as to bind 
the pnncipal: Case law referred. IP 113 0 11 

(c) Hindu Law — Parpatnal minartty of 
deity is not under Hindu . law—Velid eon* 
tract on bahatf of daily is eapabla of spaei- 
fie parfarmaitce. - 

The analogy of minority of deities is a pure 
Action for which no authority is to be foond in 
Hipdtt lav itself and there is no principle on 
wEioh on such analog a contract on be^lf of 
a deity, othenriu good and ralld cah be taken 


out of the class of oonttacjbs of. vhlol^ 
performance may be gmnted tuider 

(d) Trusts Act ( 1882 ), S.. 
trustee cannot he delegated—Aiawk 
for shebait in matter which UMihdit' was 
hound to look to—.Shehalt ivysidldtlog . 
agent’s acts—Specific perfonMaeo csuniot 
be obtained—Specific perfompaneds - '.V/.: 

It Is open to a trustee or a shebkit to apMlhh ' 
a sub-agent, but such appointment must'ont^;te'. 
as a means of carryingout his own dviiei ’h^f ,. 
self and not for the pur^se of delegating Uicne,: 
duties by means of such appointment.' 

Where the granting of a lease was a matter 
with regard to which £>, the shebait, was bound 
to exercise her judgment, and erhen it- is found 
that the agent under asnpmsadanthotiby which 
must have purported to delegate that exssniise of 
judgmont to him made the oontreot, and when 
the shebait repudiates the contract at the ear¬ 
liest opportunity available to her, it is impossi- 
blo to uphold this delegation, which is a good 
deal more than the mere employment of a 
machinery for carrying out the duties which at¬ 
tach to the shebait in the fiduciary character 
she occupies, and it is impossible to hold that 
specific performance should be granted in res¬ 
pect of it : A I it 1922 P .C 208, Bel .oh. 

CP 113 01,21 

Jogesh Chandra Boy,Amaren.dra Nath 
Bose and Nirmal Chandra Chahravarti 
—for Appellants. 

Atul Chandra Gupta, Deb Lai Sent 
Bhudhar Haidar and ‘Biman Chandra 
Bose —for Bespondents. 

Surjya Kumar Aich — for Deputy 
Begistrar. 

Judgment. —This is an appeal from a 
decision of the Subordinate Judge, First 
Court, Faridpur, decreeing a suit for 
specific performance of a contract of 
lease, l^fondants 1, 2 and 4 are the 
appellants. The case of the plaintiffs, 
who were eleven in number, was the fol- 
lowing : There is a jalkar mehal which 
is the debuttar property of defendant 1, 
a group of deities, of whom the shebait 
is defendant 2 who is the mother of 
defendant 3, her only. son. The jalkar 
was under an ijara lease with defendant 
4, for a period of four years and a half 
which was to expire in Ciiaitra 13.‘|i> 
=April 1929). On Ifith Ashar 1335 
ssSOth June 1928) defendant 3 on behalf 
of defendant 2 having atminniced at 
Goalundo Qhat that on the expiry of the 
said lease the jalkar mehal would he 
again let out in ijara for a lerm of five 
years, there was a verbal oo&traot bet'-' 
ween him and the ffrst ipur plaintiffs 
to the effect that the said plaintiffs 
would be granted the said' lease at an 
annual rent of Bs, 6,998 ; that they 
would pay defendant 3 Bs. 10,000as rant 
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in adyance, out of which Bs. 2,000 was 
to* be credited against the rent every 
year ; <>hat the remainder of- the amount 
of rent would be paid in eight specified 
instalments every year ; and. that defen¬ 
dant 2 would execute a potta in favour 
of the said plaintiffs before the puja of 
1338 and the said plaintiffs would also 
execute a kabuliat at the same time. In 
pursuance of the said contract the said 
plaintiffs paid Bs. 2,356 in several instal¬ 
ments up to 22nd Eartio 1335 (s=8th 
November 1928). 

On 24th Aswin 1335 (sslOth October 

1928) defendant 3 sent to plaintiff 4 a 
draft of the lease through an officer of 
his and informed him that the documents 
would be executed after the puja was 
over. On 14th Eartic 1335 (ssSlat Oc¬ 
tober 1928) another officer was senf by 
defendant 3 for purchasing the stamps 
and they were purchased on 16th Eartic 
1335 (=s2nd November 1928), the price 
thereof, Bs. 210, being paid by plaintiff 4 
on the understanding that it would be 
credited against the ijararent. Defendant 
3 put off the execution of the document 
on one pretext or another and ultimately 
gave out in Aswin 1336 (=September 

1929) that his mother, defendant 2, would 
not grant the lease. The plaintiff's case 
was that 

“defendant 8 was perfomiag all acts of manage¬ 
ment, such ae looking after, preservation and 
settlement, etc., of the said debnttar and other 
propertiee,” 
and 

“ as a matter of fact defendant 3 was the author¬ 
ized agent of defendant 3.*' 

Their case farther was that defendant 
4, with full knowledge of the aforesaid 
contract and of the receipt of money 
thereunder got a fresh lease of the said 
jalkar executed in his favour by defen¬ 
dant 2, and that in fact it was be who 
had induced defendants 2 and 3 to break 
the aforesaid contract. Vaiions defences 
were taken. Defendant 4 alleged inter 
alia that he W£» a bona fide transferee 
for valuable consideration. Defendant 3 
pleaded that there was no concluded con¬ 
tract with the eleven plaintiffs but only 
a proposal on the- ps^ frf - the first four 
plaintiffs to take a lease from defendant 
2 through him, they having-asked him to 
recommend to her the granUng of lease 
upon the terms alleged and having pro¬ 
posed to pay him Bs. l.'OOO .and having 
agreed to pay the advance rent ot Bnpees 
10,000 bemrS the puja of 1^5 (*1928) ; 


that the said plaintiffs deposited some 
money but failed to pay up the entire 
sum of Bs. 10,000 before the puja of 1335 
(=1928) ; that in Pous 1336 (—December 

1928) the said plaintiffs asked for ex ten. 
sion of time but he refused and asked 
them to take back the deposit, and in 
the same month defendant 2, on coming 
to know of the matter rebuked defendant' 
3 for making negotiations with the plam- 
tifi's for the lease and asked him to return 
the money ; and that the draft of the 
potta filed by the plaintiffs was not 
genuine. 

Defendants 1 and 2 took the defence) 
that defendant 3 was not ah authorised 
agent for making such a contract; that she 
had no knowledge of the contract on the 
deposit ; that when she came to know 
that such proposal and negotiations had 
been made she at once turned them 
down ; that the plaintiffs were tenants 
and ijtiradars under the zamindars of 
Teota with whom she had litigation and- 
who had a jalkar adjacent to thisone and 
BO the proposed lease would be undesir. 
able ; that defendant 4 had connexion 
wjth the estate for a long time before, 
and his father, an old officer of the 
estate, held this jalkar in ijara from long; 
before, and he himself was the ijaradar 
for the period that was running ; and) 
that on 18th Sravan 1336 (=3rd August 

1929) the lease was granted to him by 
defendant 2 for five years (from 1337 t{^ 
1341) on receipt of an advance rent of 
Bs. 12,000 and at a yearly rent of Bupees 
7,000 out of which the said advance was 
to be deducted in instalments. The Sub¬ 
ordinate Judge decreed the suit in part. 
He ordered specific performance of the 
contract of lease as embodied in the draft 
in favour of plaintiffs 1 to 4 and khas 
possession of the jalkar to be delivered 
to them on their paying the balance of 
the advance rent, i. e. Bs. 7,436. Hd 
dismissed the suit in so far as it was of 
the plaintiffs other than Nos.. 1 to 4. 
(Their Lordships in disposing of these 
matters held that ease was to be de¬ 
cided on the footii^ that defendant 3 
was to be regarded as agent of defen¬ 
dant 3 and proceeded); ^he two- ques¬ 
tions that ha«e to be primarily conrf- 
dered are: first was ‘there, a, concluded 
contract which can he' enforced; and 
second, if so, bsid defeadsnfc.d .Apthorj^ 
to enter into it dn beH*f of .dtfepd^ 3? 
To taka ’ the 
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the evidence which the plaintiffs have 
■adduced there can be no reasonable doubt 
that there was a contract as alleged on 
their behalf. That the terms were pro. 
posed and agreed upon as between plain¬ 
tiffs 1 to 4 and defendant 3 was also ad¬ 
mitted on behalf of the latter except that 
it was alleged on his behalf that the 
understanding was that he would be paid 
Bs. 1,000 and would recommend to de¬ 
fendant 1 the granting of the proposed 
lease. Defendant 3 did not depose nor 
was any evidence adduced to support his 
version of the transaction. We think the 
Subordinate Judge was right in holding 
that defendant 3 deliberately omitted to 
put himself forward and we think that 
even though he was ill he could have 
given his deposition on commission if 
only he»waa not unwilling to face the 
trial. The points, upon which reliance 
was placed for the purpose of establish¬ 
ing that there was no complete contract 
but only a proposal depending on the ac¬ 
ceptance of defendant 2 on the recom- 
mcodatiop pf defendant 3, arp that the 
receipts for the moneys paid sliow tiia.t 
the moneys were to be hold in deposit, 
that the terms of the alleged contract 
were not put into writing at the time, 
that as has been deposed toby plaintiff 1, 
when the latter suggested to defendant 3 
that they should bo put down in writing, 
defendant 3 replied that he would send a 
draft patta which would be enough, that 
even so late as on Slst October 1928 
lEx. 2 (d)] defendant 3 was inquiring as 
regards the names of the persons in whose 
favour the lease had to be executed, and 
further that the draft itself contained 
many new terms and conditions which 
were admittedly not thought of by the 
parties at the time of the said contract. 

In our opinion these facts do not ne¬ 
cessarily show there was no completed 
contract. It is quite true that the 'con¬ 
tract that can be enforced is the original 
contract and.not the contract embodied 
in the draft; and in this respect the Sub¬ 
ordinate Judge’s judgment can only be 
upheld on tbe.iooting that the plaintiffs 
raised no objqotion, to take t^e (ease in 
tBat form. But we are unable to hdd 
that merely because the moneys received 
were allowed to remain in deposit in an- 
tioipation. of the due execution and ex. 
ebange of documents between the, par¬ 
ties or that the details wetre deft to be 
settled in fiituro when the-^ISraft' %ottld 
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be tendered, or that the 
tual parties in, whose 
wonld be executed were 
defendant 3, the contract, tH^^^ewalf’- 
terms of which had been agreed iipiwv.ia 
to be regarded as being ineomplet^ so aa: 
to be incapable of speeido perfoif'rodxtee^.dr 
unfit to be enforced'. If the essentistl 
terms of a eontract aee settled, the .ed& 
tract may well be regarded as complete 
and concluded and mit^. he 'enforced ' oT 
or specifically performed, eftb^ as. con-^ 
sisting of those terms. obljl' ''or iHCgether 
with such other terms and conditions as 
may be regarded as being usual iis con. 
tracts of that description.' Judged by this 
test, the terms contained in the draft 
Ex. 3 may not satisfy its- requirements. 
But the plaintiffs not having raised any 
objection and on the other hand being 
willing to have the lease in that form, it 
is not open to the appellants to contend 
that there was no complete or oonoluded 
contract on 16tb Ashar'lS35 (30th Juno 
1928) to the extent that the terms, which 
are all the essential terms of a contract- 
of this description, were settled between' 
the parties. In the result we hold that 
there was a complete and concluded con¬ 
tract between the parties as alleged on' 
behalf of the plaintiffs. We are also ot 
opinion that the plaintiffs’ version of the- 
subsequent events, except as regards a 
few matters which however are of no-- 
real oonsequenoe. is true inthemfdn. Wty 
think that the plaintiffs’ aocount'of the 
deposits and payments that were made,, 
of the sending of the draft patta by de¬ 
fendant 3 to them, of the purchase of tbe< 
stamp paper for the documents and ot 
the subsequent refusal of defendant 3 to 
have the lease executed has been satisfao. 
torily proved. 

Of the points on which we feel doubt¬ 
ful about the truth of the plaintiff’s 
story, a few require to be mentioned in 
view of the defence taken, namely that 
the plaintiffs themselves abandoned the 
contract or at any rate failed to perform 
their part of it. (Their Lordships, after 
dealing with these matters, concluded 
that it was not established that the 
plaintiffs had abandoned the contract or 
were in default.) The second question 
is the question of authority. It is ad-. 
mitted that there was no express autho¬ 
rity from defendant 2 in favour of de¬ 
fendant 3. An implied authority in his 
favonr however has been sought to ba 
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«Eiliablished; Defendant 2, in her anxiety 
to'ropudiate the contract, has, it seems, 
endeawured to put her case too high in 
her own evidence, and consequently her 
own evidence in this respect cannot be 
trusted.‘Equally unconvincing is the evi¬ 
dence of her witnesses who have endea¬ 
voured to make out that defendant 3 took 
no part whatever in jjbe affairs of the 
estate. The evidence which has been ad¬ 
duced on behalf of the plaintiff suffici¬ 
ently establishes that defendant 2 trusted 
defendant 3-and it was the latter who 
really did the works necessary to be done 
for the management of the estate. He 
was her only son, and however wayward 
he may have been, she does not appear to 
have withdrawn her confidence from 
him or excluded him from conducting the 
affairs of the estate. It is quite possible 
that in matters relating to the manage¬ 
ment of the estate it was his voice that 
used to carry weight, that the officers of 
the estate would look upon him as their 
master and carry out his bidding and 
that the lady herself did not in fact in¬ 
terfere with hisdoings. Notwithstanding 
fill this it will still be necessary to find, 
in order to bind defendant 2 by any act 
.of defendant 3 that the latter had autho¬ 
rity not necessarily express, but such as 
may be implied by the facts and circum¬ 
stances of the case. The term "agency” is 
very wide in its import. In Bhlaokburn 
Low & Go, V. Vigors (l) Lord Halsbury 
4 >bservecr; 

“I cannot bnt think that tha somewhat 
■vague use of the word ‘agent’ leads to confus- 
sion. Some agents to far represent the princi¬ 
pal that in all rnapeota their acta and inten- 
tiona and their knowledge tnstj truly be aaid to 
be the acts, rintentionA and knowledge of the 
principal. Other ageote may have so limited 
■and narrow an authority both in fact and in the 
.common understanding of their form of employ¬ 
ment that it would be quite inaccurate to say 
that snob an agent’s knowledge or intentions 
•are the knowledge and iotentione of their prin- ' 
•cipal; and whether his acts are the acts of his 
priqpipal depends upon the specific authority he 
h&s received.” 

In thdcase of Bombay Burma J^ading 
■Corporation Ltd. 'V.i 'Uirza Mahmedally 
(2) their Lordships of the Judicial Com¬ 
mittee referred to oh' earlier decision of 
.the Board in Machav y. tJUhi Commercial 
Sank of Nm Brunswick (S)' in which the 

1. (1887} 12 A 0 68]U 

a. (18S^ 4 Cal 116=6 Z A 160=8 Bar. 888 
(PO). 

(1874) 6 P0 894=48 LJPC 81=80 LT 
180=98 WS 473. 


rule was laid down as to the principles 
which regulate the liability of a master 
for the Acts of an agent done without 
his express authority but still within 
the scope of the authority of the agent. 
Their Lordships also quoted with ap¬ 
proval the observation of Willes, J., in 
Barwick v. The English Joint Stock 
Bank (4) as containing as clear an expo¬ 
sition of the law upon this subject as is 
anywhere to be found. They are as 
follows: 

“With respect to tbe question whether a 
principal is answerable for the act of his agent 
in tbe course of his master's business and for 
his master’s benefit, no sensibio distinction can 
be drawn between the case of fraud and in the 
case of any other wrong. The gonerai rule is 
that the master is answerable for every such 
wrong of the servant or iigcnt as is committed 
in the course of the service and for the master’s 
benefit .... ill all these cases it may be 
said, as it was said bore, that the master bad 
not authorized the act. It is true ho has not 
authorized the 'particular act, but ho has put 
the agent in his place to do that class of acts, 
and be ‘must bo answerable for tho manner in 
which tho agent has conducted himself in doing 
the business which it was the act of his master 
to pliice him in.’’ 

For instance where an agent under his 
power of attorney possessed implied 
authority to raise money by loan for the 
purpose of carrying on the business 
affairs entrusted to him which authority 
under circumstancs of emergency must 
be deemed to include a power to borrow 
on exceptional terms outside the ordi¬ 
nary course of business, it was held that 
the lender was not bound to inquire 
whether the emergency had arisen or 
not, but that he was entitled to recover 
from the principal if ho lent to the agent 
bona fide and without notice that the 
agent was exceeding his mandate: Mon- 
taignao v. Shitta (5). So also where an 
agent in contracting on behalf of his 
principal has acted within the terms of 
'a written authority given to him by his 
principal, but the existence of which was 
not known to the other party to the con¬ 
tract, that principal cannot, if the other 
party has acted bona fide, repudiate lia¬ 
bility on the contract on the ground that 
the agent, In making it, acted in his own 
interests and those of the principal: 
Sambro v. Burnand (6). That if the 

4. (1866) a Bx 869=86 L J Bx 147=16 L T 
461=16 WB 877. 

6. (1890) 16 A 0 869. 

6. (1904) 8EB 10=78 668=9&Lf! 

808=68 W B 688=9 Oom Cm 
TIiB898,. . 
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act of the agent falls within the class of 
acts delegated to him, the mere fact 
that the interest at stake is considerable 
or extraordinary, would not make any 
difference appears sufficiently from the 
decision in In re. Drabble Bros. (7), 
Bearing these observations in mind we 
have to examine the materials which 
have a beai'ing on this question. (Their 
I'jordships summarized the evidence for 
the plaintiff and proceeded). The Subor¬ 
dinate Judge upon the above evidence 
has conio to tho conclusion that defen¬ 
dant 3 had been acting as if he was the 
malik or thp shobait and that it shows 
tliat he and not defendant ‘i wap tho real 
dhebait of tho deities, defendant 1. We 
are of opinion tliat all this evidence, 
giving to it tho fullest weight, would not 
go anywhere near what has to bo iirovod 
in this case to enable tho plaintiffs to 
sucooed. Moreover, this finding of tho 
Subordinato Judge,oven if correct, would 
not in uur opinion sufficiently support 
his decision. What has to ho found in 
tliis connexion is that defendant 3 had 
implied authority to enter into a con¬ 
tract of llie present nature, and for that 
it would bo nocessary to find that he bad 
boon autluu'ized by defendant 2 to do 
some work of this class to which tho 
contract belongs. 

Of course if an authority to settle this 
jalkar (sould bo inferred from tho facts 
Jinil eircunistaiices, it would have been 
more Ilian enough; or if it could bo 
established that ho had authority gene¬ 
rally to make all sottlemouts, that also 
would have boon suffioieut; or if the 
settlement of this jalkar was necessary 
in order to do an act which defendant 3 
was authorized to do, that also would 
have sufficed. But in our opinion no such 
thing can be held to have been estab¬ 
lished in the present case. It may be 
that defendant 2 ordinarily loft the 
affairs of the estate in tho hands of 
defendant 3 and so long as she/’.id not 
interfere everything went on all right. 
Hut it has not been proved that she ever 
granted him any power or authority to 
enter into a contract of this kind or class 
on her behalf. Some evidence has been 
given by the plaintiffs as witnesses in 
this case to show the nature of work 
which they had soon defendant 3 do 
i% connexion with tho estate. T hat to o 

7. (1980) a~Ch zli^9 Ij J Ufa 316=(1930) B 
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is very general evidence and {aUb far 
short of establishing a liability on .the 
part of a principal on the ground that 
hia words or conduct induced third 
parties to believe that the acts' of the 
agent were within the scope of the 
agent's authority, on the principle under¬ 
lying S. 239, Contract Act. It may also 
bo pointed out here that the plaintiffs 
have not rested their claim on any such 
estoppel. Defendant 2 has not produced 
tbe Jama Ebarach of the estate for the 
year 1335. We are not satisfied that the 
explanation given for its non-production 
is true. It is possible that if produced 
the Jama Eharrach would have shown 
that the moneys received under the con¬ 
tract were credited in it. But this fact, 
oven if it be assumed to bo proved, would 
not in our opinion carry the case any 
far. In our judgment, the plaintiffs have 
failed to prove any facts or circumstances 
which would justify us in holding that 
defendant 2 was bound by the contract 
which defendant 3 bad made. What we 
have just .said is sufficient for tho dispo¬ 
sal of this appeal. But some of the other 
conclusions of the Subordinate Judge 
have also been either challenged or 
sought to be supported before us and so 
we propose to express our opinion on 
them though quite briefly. (Their Lord- 
ships after agreeing with tho lower Court 
in holding that tho contract was not 
injurious to the defaulter and that defen¬ 
dant 4 had knowledge of the contract 
when ho took the lease, proceeded). It 
lias been argued that the deities are jier- 
potual minors and so no contract made 
on their behalf should bo specifically en- 
forced. Tho analogy of minority of doi-^ 
ties, in our judgment, is a pure fiction! 
for which no authority is to be found ini 
Hindu law itself and wo can conceive of 
no principle on which on such analogy a 
contract, otherwise good and valid, can 
be taken out of the class of contracts' 
of which specific performance may be 
granted under the law. 

It has also been contended that even 
if defendant 2 had authorized defen¬ 
dant 3 to' enter into the contract, such 
authority should not be uphold and so 
specific performance should be refused, 
on tho principle laid down by tbe Judi¬ 
cial Committee in the case of Bonnerji v. 
Sita vatk Da s (8 ) . To that case it was 

8. AIR U22 F 0 2C9=66 I 0 140=49 I A 
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held thtit neither a trufitoe nor a person 
in a representative capacity oan delegate 
his authority; consequently a lease .is in¬ 
valid if it is granted by a person as at¬ 
torney for one v?ho is either a trustee or 
manager of the property leased and who 
did not negotiate or consider the lease or 
know of it until after its execution; this 
is so whether the executant acted under 
a general power of attorney or under a 
power specially relating to the manage¬ 
ment of the proiHjrty. Their Lordships 
observed: 

“Their Lordships therefore have considered 
what the position would be Bupi)osiug such docu- 
tnent had, in fact, been proved and had been 
shown to be a special power purporting to autho¬ 
rize dealings with the trust estate, and they are 
of opinion that in that event it could not have 
availed tho defendants. The reason f'r this is 
plain. In whatever capacity Pratap held tho 
land in question the capacity must have been a 
representative one. It was said that he was not 
in the strictest language a trustee; but bo it so, 
his position was none the less a ropresontative 
one, and it being plain that he never negotiated 
nor knew of the lease until alter it was executed; 
if what was doue, was done by virtue of a tower 
of attorney it could only have been done because 
the power had delegated the representative 
authority that be possessed to a third party. The 
duties ofiPratap, however they may be defined, 
were in their nature fiduciary, and fiduciary 
duties cannot be tho subject of delegation. If 
therefore tho document had been before their 
Lordships it wonld have been impossible to have 
supported the eoutsntion that it conferred the 
power to negotiate and execute tho document 
upon which tho whole of the defendant’s case 
rests.” 

In the pi'esent case the plaintiff’s case 
rests v/holly on the foundation that de¬ 
fendant 3 had authority to conclude the 
contract for the lease, without any refer¬ 
ence to defendant 2 and that for the 
completion or the conclusion of the con¬ 
tract no knowledge or consent of defen¬ 
dant 2 was necessary. Immediately, as 
it is conceded that her sanction was ne¬ 
cessary, the contract would lose its cha¬ 
racter as a final agreement fit for specific 
performance. It is open to a trustee or 
a'shebait to appoint a sub-agent, but 
such appointment must only, be as a 
means of carrying out his own duties 
himself and not for the purpose of dele¬ 
gating those duties by means of such ap¬ 
pointment. As Bowen, L. J., observed 
in, Jn re Speight, Speight v. Gaunt (9), 
alt p. 763: 

'^’he ptoposikioa that as trustaos at agents 
they cafinot delegate means this simply: that a 
man emjflayed to do a thing himself has not the 
right to get somebody else to do it, bat when he 
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is employed to get it done thiough others he 
may do so.’’ 

In Dearoyd v. Whiteby (fO) Lord 
Watson observed: 

“Whilst tru-itops cannot delegate the execu¬ 
tion oi the trust they may, a.s has teen held by 
this House in Spi'iijlit v O'l'/tit (UJ, .'nail liiem- 
solves of the services of olliers wiioip.vcr such 
eniploymeut is accoidiiig to (he usual cuuiso of 
busiuuss.” 

The princiidi has hucii oxplainod by 
Kokowich, J., in A’l HVo//. (llj in tiiosc 
words: 

"A trustee is Vinui.i tor iliscrclioii in 

the choice of liis ag III- teit o long as lii'scb'cls 
persons propeily i|Uiili(i<-d In c.iimot lie made 
rospoiisible for their inti'lligri cc oj- tlmii hoiiesty. 
Ho does not in any sciiso ; u.ininice flic per¬ 
formance of their dui h’s. It docs not liinvevpr 
follow that in can I'littiuit Ills agents with any 
duties which tl ly ire willin,'; to undiinake, or 
pn\ them or agice to pay iheiii any iciniiicra- 
tioii which they see lit to lieiiiaiid. 'll** tni-aeo 
must consider llie-e matters Ui, himself, and t.!io 
Court would in; disj o-nrf to support an;, coiioln- 
sionat wbicli Im arrives, hoanvcr erioiiion.s, p,n- 
vided't is his conclusion, I hut is, the o it oino of 
such coiisidiM.st ion as niiijlit rcason.ihlN he ex¬ 
pected to be given t ■ a like ni.itli'r h\ a man of 
ordinary prudenee. guidi d hv siich rules mill aigii- 
nionls as genera'Iv guide such a man in hi- own 
aSiiirs.” 

It c'dtinofc ho, di’.nif'd (hat tilio fpaiiling 
of a lease of this clniractrr was u rnattiT 
with regard trj wliieli lU'loiulaiit 2 as 
sbehait, was botiiul to exi tcisi’ hi-r jiidg- 
moiit, and when it is found that defon- 
dant 3 under a supposed nid hoiity wiiich 
must liave purported to dtde.^iito that 
exercise of judgment to hint made the 
contract, and when doleiulant 2 repudi¬ 
ates tho contract at tho earliest opfior- 
tunity availaiilo to her it is iniiiossildo to 
uphold this delegation, wliirh is a good 
deal more than tlie moro oiuploymont of 
a machinery for ca!T.vin,g out tlie duties 
which attach to defendant 2 in tho fidu¬ 
ciary character she occupies, it is impos¬ 
sible to hold that specilic perforiiianco 
should be granted in respect of it. Tho 
result is that in our judgment tlie jdain- 
tiff's claim for specific iierformaticc uniat 
fail. But we see no reason wliy plain¬ 
tiffs 1 to 4 should not get .i flocreo in 
terms of prayer oha of tlm pl'airjt. Tho 
decree of the Court below therefore 
should be set aside, and in lieu of it a 
decree should be passed in favour of the 
plaintiffs and against the heirs of rlefen- 
dant 3 for a sum of lis. 2,.'')ii:'i. cariyin^ 

10. (1881) 18 A C 'la’JsrSi L J U» L T 

98=a!'C W B 721. 

11. (1889.* «a CJb D 074-68 1. .1 Ch 713=61 
L T a8e=i>7 W B 779. 


9. (1889) 83 Oh D 787. 



1933 BamlaIi V. Offl. Assignee of Calootta (Bankin, C. 3.) ^eutbt lkS, 


interest at 19 per cent per annum from 
.Ist October 1*326 «p to the date of roali- 
Zillion. The said plaintiffs ’will also 
^^ct tlioir costs from those hoiiHin respect 
of the suit and of this appeal, hearing-feo 
ill tho appeal being assessed at 15 gold 
nioliurs. Tlio decree will lio realized 
fi'oiii llio a-^sots of dofendaiib 3 in tho 
ii!Uid.s of tho said luirs. All other par¬ 
ties will hoar their oivn costs in this liti- 
; 4 ilion. Tlio cnis-i-oljjoction has not been 
pi’ossed and it is dismissed, but with no 
oi'der as to costa. 

M.N. Order accordingly. 
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liANKIN, 0. J. AND C. 0. GlIOSJ!;, J. 

{Miilhk) llavtlal —Appellant. 

’ V. 

Official Asaignee of Calcutta anilothers 
—Jieapondoiits. 

•Appeal No. yi) of 1931, Decided on 1st 
Fehniai y 

Presidency Towai Insolvency Act (1909), 
Ss. 17 and 51—Flier adjudication under Pro¬ 
vincial Insolvency Act passed by Delhi Court 
—Subsequent order of adjudieBtion under 
Presidency Towns Insolvency Act by Calcutta 
Court—Act of insolvency relied on by Cal¬ 
cutta petitioning creditor prior to adjudica¬ 
tion order in Delhi— Prior order in Delhi 
vested properly of insolvent — Unless that 
order v/as dislodged proceedings under later 
order would be of no effect. 

Under the 1‘roviiiciiil fn-,olvency Act the 
Delhi Court p.isscd an adjiidlc.ition order and 
l-no days later tho Calcutta Court paused annthor 
Older oi adjiKliLation niiilcr the I’rnsideucy 
Towns Itis.ilvolley Act !lg!lill^t tliu samo insol¬ 
vent. Tho act of iiisolveiiey rcliod upon hy the 
Calcutta potiiioiiing creditor wa.-i prior to live ad- 
judieatiou urdir luado in Dellii. 

Jluld ; thill the prior adjiidivalion older pa.ssed 
by the Delhi Court vr'-’icd the property of tho 
iniiolvoul ill tho Delhi Court, althoughlundor tho 
Fio.sidciiey Towns liisolvuncy Act the title of the 
trustee rcKiles back to tlio date of the first avail¬ 
able act of in.siilveciicy having icgard to tho date 
of tho petition. Henco nnlesK tho proceedings 
under the prior adj.udication order were dislodged 
tho proceedings under tho later order of tho Cal¬ 
cutta Court would liavo no effect -AIR 1919 
Mad 660, Rel. foi. [P 110 C X] 

The Advocate-General, S. N. Banerjee 
and S. B. Sinha —for Appellant. 

Gregory —for Official Assignee. 

A. K. Boy and Sambhu Banerjee —for 
Respondents. 

Bankin, 0. J .—This is an appeal by one 
Malik Ramlal who is stated to have on 
4th February 1930 presented a petition 
in the Delhi Court for adjudication of 
t^ firm of TuLidas Kissendayal and on 
whose petition the Delhi Court mAde an 
order of adjudication against these par¬ 


ties on 13 til February 1930. A^ tb« time 
these proceedings were initiate^ an# 
taken to completion the position*, was 
that the debtors had committed Ah ^et 
of insolvency under the Presidency !3^bwhs 
Insolvency Act on 4th January, a petition 
in insolvency had been presented against 
them in Calcutta and this Court in Cal. 
cutta on 17th January had appointed the 
Official Assignee interim receiver of their 
assets in Calcutta, Delhi, Karachi and 
elsewhere. On 16th February, that is, 
two days after tlio date of tho adjudica- 
tinn order of the Delhi Court, this Court 
mads an adjudication order. In those oir- 
cumstances, an application was made by 
tho Official Assignee to the Delhi Court 
for an order under S. 36, Provincial In¬ 
solvency Act, that that Court should can¬ 
cel tho insolvency proceeding pending 
before itself or stay those proceedings. 
That application was dismissed by the 
Delhi Court. A .Calcutta creditor had at 
or about tho same time presented a simi- 
lar application which application has not 
yet been disposed of by the Delhi Court, 
iutliese circumstances, the Official Assig¬ 
nee in Calcutta who had taken possession 
of certain Calcutta properties as interim 
receiver applied to the learned Judge on 
tho original side sitting in insolvency for 
a direction whotlier the estate should 
stay under his own management or whe¬ 
ther the proceedings ought to be carried 
on by the Official Receiver, Delhi. 

Tho learned Judge before whom it first 
came made an order and directed that a 
copy should be sent to tho Judge of the 
insolvency Court in Delhi and to tho re¬ 
ceiver. Nothing happened as a result of 
that and, on Ist September 1931, another 
learned Judge exercising tho insolvency 
jurisdiction of this Court directed tho 
Official Assignee to take steps to sell the 
property ip his hands. It appears that he 
also directed the Official Assignee to ap¬ 
peal from the order of the Delhi Court 
refusing to take action under S. 36, Pro¬ 
vincial Insolvency Act. But Mr. Roy in¬ 
forms us that this latter course would be 
infructuous as the time for appealing has 
elapsed. 

We have therefore to sar' whether the 
learned Judge’s direction to the Official 
As-signee to sell the Calcutta property in 
his hands should bo allowed to stand. 
Now, it is true that under the Presidency 
Towns Insolvency Act, the title of the 
trustee relates back to the date of the 
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first available act of bankruptcy having 
Iregard to the date of the petition and in 
b^iis case the act of bankruptcy relied 
upon'by the Calcutta petitioning credi¬ 
tor was prior to the adjudication order 
made in Delhi. It has however been de¬ 
cided in the case of Official Assignee 
of Madras v. Official of Bangaon (l) 
that the adjudication order which is prior 
in time vests the property of t!ie insol¬ 
vent regardless of the doctrine of rela- 
ition back which might be applied in 
favour of the Official Assignee under the 
later order. In these circumstances it 
appears to be plain that on 13th iebru- 
ary 1930 the ))ropevty with which we are 
concerned really vested in the insolvency 
Court at Delhi or its receiver and, in my 
judgment, it was not in these circum¬ 
stances open to the learned Judge on Ist 
September 1931 to give a direction to the 
Official Assignee here to sell the Calcutta 
property. 

The position is of course that unless the 
proceedings under tlie prior adjudication 
order can be dislodged, the proceedings 
under the later order will have no effect, 
and, if it does not seem necessary on this 
application to do more than deal with 
the question whether the property should 
he sold, I may point out that the 
course provided by the statute in the 
matter is simply this that if in the end 
the Delhi Court cannot bo induced to set 
aside its own order or stay the proceed¬ 
ings thereundor then it will bo for this 
Court on a proper application to consider 
whether it should not stay its own pro¬ 
ceedings and annul its own adjudication 
under S. 22, Presidency Towns Insolvency 
Act. I do not think that we ought to 
make any order under that section now. 
Wo will leave it to any person who may 
desire to have such an order to apply for 
it and obtain, if he can, having regard, in 
particular, to the fact that the applica¬ 
tion by the Calcutta creditor in Delhi 
has not been disposed of. But all that 
is necessary on the present appeal to say 
is that we set aside that part of the order 
of the learned Judge by which ho direc¬ 
ted the Official Assignee to sell the Cal¬ 
cutta property in his hands. The Official 
Assignee will have his costs out of any 
assets that may be in his hands. Both 
Mr. Boy's client and Mr. Banerjoe’s 
client will have liberty to add their costs 

1, AI B 19i9 Alftd 6t6=ia I U 210=42 Mad 
ISl. 
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in these proceedings before the learned 
Judge and before us to their proofs in 
any administration in this Court. 

C. C.'Ghose,J. —I agree. 

S.N./b.k. Order set aside. 
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Jack, J. 

Kabedali Mandal —Petitioner. 

V. 

Dasura Mura and others —Opposite 
Parties. 

Civil Rule No. lAOO of 19.31, Decided 
on 4lh May 1932, against order of Mun- 
sif. Second Class, Bogra. 

Oatha Act (1873), Sa, 8 and 9—Special 
oath can be adminialered under S. 9 only 
when initiative cornea from parties. 

It is only when the initiative coiiicij from Ibo 
parlies that a special oath can he adiniiiistered 
under y. 9 as according to H.K thetinitiaiiva 
must come from the paitios and not from the 
Court. 11’ lie C lil 

Jatindra- Mohan Chondlninj and 
Balarom Bose —for Petitioner. 

Manindra Narayan Majnmdar —for 
Opposite P.avtios. 

Judgment. ' This rule lias been issued 
on the opposite ])iu ty to show cause why 
tlio order of Die Mimsif, Second Court of 
Bogra, dismissing tiro plaintiff’s suit on 
a money bond slionld not he set a.-idoand 
a ro-trial ordtsred on tlio ground that tlie 
procedure adopted by tiro Munsit was 
very irregular inasmuch as he asked the 
parties to swear toucliing Ixurks whicli 
ho represented to them to he sacred 
books and allowed his decision to he in¬ 
fluenced by the refusal of the plaintiff to 
swear touching those hooks. The oi»i)o- 
site [tarty had put in an affidavit in 
which they state tltat this took [rlace 
not after the evidence was reetndod as 
stated by the petitioner. It was after 
the Court had asked the [rartics it they 
wished to take special oath and neither 
party took any oath, hut hotli parlies 
agreed to take special oath, that the 
Court proceeded to record evidence and 
decided the case on its merits. Taking 
for granted that the procedure adopted 
by the Munsif was as represented in the 
affidavit of the opposite parties, it still 
appears that the Court took the initia¬ 
tive in suggesting that the parties should 
take special oath whereas under S. 8, 
Oaths Act, the initiative should come 
from the parties and not from the Court 
and it is only under such conditions tSat 
special oath can be administered underi 
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S. 9. Inasmuch as ib is possible that 
the learned Munsif may have been in¬ 
fluenced by what took place in reference 
to this special oath, 1 think in the in¬ 
terests of justice a retrial should be 
ordered. The order of the learned Mun¬ 
sif is accordingly set aside and the suit 
remanded for retrial by some other 
Court. Costs of this rule will abide by 
the result, hearing-foe being assessed at 
one gold mohur. 

H.M./r.K. Case remanded. 
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fj. K. Ghosh, J. 

Ganesh Chandra Khan and Sons — 
Petitioners. 

V. 

The Corporation of Calcutta —Oppo¬ 
site Pai>y. 

Criminal Revn. No. /iSS of 1931, Deci¬ 
ded on 4th August 1931. 

(a) Calcutta Municipal Act (1923), S. 386 
(1 )(b)—P lace of occurrence not mentioned 
in kummona'-Omission is material irregu¬ 
larity. 

" hern a place of occurrence is not specifically 
mentioned in the .stutiinoiifl is.sn(d to answer 
a chai'Ko under S. S8b (l) (a) such omihsiou is a 
iiiiilcriiil irregularity. [P 117 C 2) 

(b) Calcutta Municipal Act (1923), S. 386 
(1) (a)—Person convicted on charge under 
S. 386 (1) (a) on plea of guilty—No evidence 
taken nor plea recorded in accordance with 
provisions of S. 243, Criminal P. C.—Plea 
denied—Conviction held not sustainable— 
Criminal P. C. (1898) S. 243. 

A person was convicted on a charge under 
S. :-8G (l) (ii), Municipal .\ct, on a plea of guilty 
for storing lime without license at pl.ico N with¬ 
out taking evidence nnd without recording the 
pli'.i iu nccordanci! with the piovi.siotis of S. 24S, 
Ciiminal 1'. (J. The accused could uot bo said 
to have pleaded guilly to the charge with respect 
to the place of .V. 

Held : that the conviction oonld not bo sus- 
laiiicd. [p 118 0 n 

Hiralal Ganguly and Satindra Nath 
thatterjf'c —for Petitioners. 

Go pen (ha Krishna Banner fee —for Op¬ 
posite Party. 

Judgment. — The petitioner in tliis 
Rule is a firm carrying on business in 
iinio and its caso is that since May 1931 
t lie articles belonging to the firm had 
been stored at 11 Neogi Ghat Street. 
The owner of the firm on." Ganesh Chan¬ 
dra Khan, resides at 75-B, Baghba/.ac 
Street, but nothing is stored there. On 
2nd June 1931 the firm applied to the 
incense Ofiicer of the Calcutta Corpora- 
tioiftor a license in respect of dealing in 
and storing of lime at No. 11 Neogi Ghat 
Street, and again applied on dbh June 


1931 to the Health Officer, District^ 
for a license as aforesaid. These appli¬ 
cations have not yet been ' disposed of. 
But on or about 6th Juno 1931, a sum¬ 
mons was left at the residential house 
of Ganesh Chandra Khan. In that sum¬ 
mons the petitioner firm was required 
to answer a charge made under S. .886 
(1) (a), Calcutta Municipal Act of 1923, 
for using or attempting to use the pre¬ 
mises No. 73.B, Baghbasar Street, for 
storing lime without license. The date 
of the offence was given as 2nd March 
1931, but there was no mention of pre¬ 
mises No. 11 Neogi Ghat Street. On 8th 
June Ganesh Chandra Khan appeared 
before the Municipal Magistrate. The 
petitioner's case is that Ganesh stated 
to the Magistrate the aforesaid facts 
with regard to the two applications for a 
license in respect of premises No. 11 
Neogi Oliat Street. But the learned 
Magistr.ate took it to be a plea of guilty 
and, aftor recording it as such ho sen- 
tenced the petitioner firm to pay a fine 
of Rh. 2.5. The petitioner firm alleges 
that Ganesh Chandra appeared in person 
and not by pleader, but that on taking a 
certified copy of the Magistrate's order 
ho found that the place with regard to 
the offence committed was stated to be 
11 Neogi Ghat Street. Thereupon the 
petitioner firm filed an application in 
this Court and obtained a Rule on grounds 
Nos. 1, 2, 3 and 4 of the application. 

Now, it is quite clear from the sum¬ 
mons, which was served on the petitioner 
firm and which has been produced before 
me, that it is addressed to Ganesh Chan¬ 
dra Khan and Sons, No. 73-B Bagbazar 
Street, to answoi a charge made against 
the firm under S. 386 (l) (a), Calcutta 
Municipal Act of 1923, in respect of pre¬ 
mises “aforesaid." The learned Magis¬ 
trates in his explanation says that by 
mistake in tho ofifioo the place of occur¬ 
rence was not specific lly mentioned in 
the summons issued. I should have 
tliought that such a mistake in itself 
would he a material irregularity which 
w'ould seriously mislead an accused in a 
case of this nature. But feven this ex¬ 
planation of the Magistrate is not cor¬ 
rect. Then tho learned Magistrate fur- 
tlier says that no mention was made by 
the accused during the trial of any peti¬ 
tion for a license, but that subsequent 
inquiry showed that the accused had 
filed one petition for a license to the 
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and further that no petition, dated 2nd 
Juno* 1931, to the license oJiTicer bad 
been found to have been submitted by 
the accused. This latter statement again 
is incorrect. The learned Jidvocate for 
the petitioner has filed before mo a re¬ 
ceipt showing that an application from 
this firm fora license was filed before the 
license officer on 2nd Juno 1931. The 
learned advocate appearing for the oppo¬ 
site party was con.struincd to concede 
that this must bo correct, but he con¬ 
tended that this application was for a 
license in respect of the year 1931-32 
and not of the year 1930-31. This dis¬ 
crepancy in the year however was not 
a matter of much importance. As men¬ 
tioned already it is the petitioner’s caso 
tliiit the firm only started storing goods 
at promises No. 11 Neogi Ghat Street, in 
May 1931. 

If he were permitted to establish this 
jOaso there would have been no occasion 
jfor applying for a license for the year 
1930-31. The le-arned Magistrate in his 
'explanation submits that under S. 213, 
iCriminal P. C., no evidence was noccs- 
jsary after the accused had admitted tlio 
jeharge ag.aiust him. But that section of 
the Code requires that the admission 
should bo recorded as nearly as possible 
in the w'ords used by the accused and, 
if he shows no sufficient cause why he 
should not bo convicted, the Magistrate 
may convict him accordingly. In this 
asc it is clear that the pica of the ac- 
used was not recorded in accordance 
with the aforesaid provision of the Code. 
Having regard to the allegation in the 
petition which prima facie T am not pre¬ 
pared to disbelieve it would bo unrea¬ 
sonable to suppose that the petitioner 
actually pleaded guilty to the charge 
with respect to promises No. 11 Neogi 
Ghat Street, The Rule must therefore 
bo made absolute on the' grounds on 
which it was issued. The conviction of 
the petitioner is sot aside and the fine, 
if paid, must be refunded, 

p.N./r.k. Conviction set aside. 


Tushar Kanti Ghose and another — 
Petitioners. 

V. 

The Governor of Bengal in Council — 
Opposite Party. 

Misc. Criminal Case No. 102 of 1932, 
Decided on Ist Docombor 19.32. 

^a) Contempt of Courts Act (1926)— Com; 
plaint not signed as required— Existence of 
evidence legally admissible showing prima 
facie that contempt has been c6mmitted— 
Absence of proper signature is not fatal 
irregularity. 

Though Iho rulon nncl jiriiotico of the Court 
require that petitions for tiilcing acliou nnder 
Oontompt of Courts Act shonlil he signed hy or 
on bohaif of the jier.ons presenting them, still 
where tho t.'ourL li.is before it evidorico legiillv 
admissible .diowiiig I'l'inira faeir that- coiiti'mjit 
had been corniniltod it. ean and should of its own 
notion issue the nilu; and theabseneJ of a ftio- 
per signature in sui'li rases is not a fatal irre¬ 
gularity and does imt eitlillu the oiipositu p.ir- 
ties to ask for the disrh.arge of the rule. 

fi» v:a C Ij 

(b) Contempt of Courts Act (J926)—Secre¬ 
tary to Government signing petition is pre¬ 
sumed to be acting within authority — Gov¬ 
ernment of India Act (1919), S. 49 (1) — 
Evidence Act (1872), S. 114, iUus. (e). 

Whe."e in proceedings under the L'outompt of 
Courts Act, the petitioiii is si^jned by tlie Seore- 
tary hi tlio ('iovenimcnt it must be presumed 
that the Secretary is aeting wiibiii the scope of 
the authority conferred upon him until the 
contrary is sliown. [P 120 0 1) 

(c) Contempt of Courts Act (1926), S. 2 (1) 
—Contempt of Commissioner's Court— High 
Court has jurisdiction to entertain applica¬ 
tion—Government of India Act, S. 107. 

Tho Ifigh Court has juri.sdiction to entertain 
an application for coiiteni[it of llie Commis¬ 
sioner's Court even though tho rigiit of appeal 
from Commi.ssionor’s Court is !ns,Hc.\tcnsivo than 
the right of appeal from tho ordinary rrimiiial 
Courts in that tliero is no ordinary right of ap¬ 
peal to the High Court from the Commissioner’s 
Court. Tho fact that the rule-making power 
with regard to Commissioner’s Courts is ve.sted 
in the Local Government is immaterial for under 
S. 107 tho rule-makiug power is somothiiig 
diffareiit from and additional to the right of 
Buperintcndonce \ A 1 R 1933 Bom 1. Bel on. 

tP 120 0 2J 

(d) Contempt of Court —Improper com- 
fhents on pending proceedings tending to 
create prejudice should be stopped at once— 
Belated applications ara not to be allowed. 

linpropor comments on ponding proceedings 
tending to create prejudice must bo slopped at once 
in summary fashion; but belated application 
for the exorcise of such ptoeedure should not be 
allowed. [P 122 0 1] 

(e) Contempt of Court—Contempt can be 
committed when technically nd case is pend¬ 
ing. 

Contempt can bo committed when . tbde is 
technically speaking noicese pendiug. ile, Jjfbo'i' 
chtreEzpctrteOotumius Co, Ltd,', 17 T L li 67f; 
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It. V. Parke, (1903) 2 K B and B, r, Davies, 
(l))i) I K B 3a, Bef. [P laJOal 

■ (fl Contempt of Court—Criminal Court. 

I’indingM of critniuiil Court which must under 
the law be consideiod judicially by the High 
Courr should not be the subject of lengthy and 
detailed critici'ini in the jircss [P lt3 C 21 

(g) Conlempt of Court — Articlee tending 
to prejudice minds of Judges—Danger or ab¬ 
sence of danger of actual prejudice is not 
only consideration for jurisdiction of Court. 

Altiioiigii till', diiiigor or absence of danger or 
actual prejudice is an imfiorUTit cousideration, 
it is not the only coiisiflmation: for the juris¬ 
diction of the Coiiit oxists not only to jireveiit 
Jiii'-cliiftf ill t!ni [Mrtionl.irc.isc but to prerent 
similar misoliiof arising in other oasos: In the 
in ittfr iij the Fin nice Union, (lb9,*i) 11 7' L B 

lf)7, M 1PI2.1C2] 

(h) Criminal P. C. (1838). Ss. 4 (t) and 433 
—Legal Remembrancer is ex officio Public 
Prosecutor—No vakalalnatna is necessary. 

Tlie L'-g.il lli-ini'iiihratiocr is ov oSifio I'nhlic 
Prosciuitor on (.In' :ipj)c’l.tt'3 si'icof the Court and 
as such has‘he power to instruct counsel, his 
luithoi itv to act I or t lie (jocal 1 ioifcriiiuent be¬ 
ing in no w.iy depciiJcnt on anything in tho 
Mil lire of a i.ib.ilatiiain.i or Y.niiaiit ot attorney. 

[I* 1-0 0 1. 21 

(i) Contempi of Courts Act (1926) — Com¬ 
ment. 

On 111 men Ls a re not pcrmisdtilo when mado 
during the course of lliotri.il. [[' 128 C 2j 

(jl ConteiTi!.it of Courts Act (1326)-Head¬ 
line not itself misleading but amounting to 
critici/m of pro.secution case under guise of 
summary proceedings — Contempt is com¬ 
mitted 

W’liere lit lion oil th-.-rn is nothing misleading 
in a particular hi'.iilliiic if tikcii witli other 
hc.idliiics ii in fact, amounts to acriticiain of the 
prosuculion case under the gni-.u of a summary 
of the day's proceed mgs, the matter comes with¬ 
in ilic ini.schief of the .Vet. [1’ 121 U 2] 

A K. Gni/, S. M. Boff! ami J. N. 
Mu <• rji — f tir Pe fcili anoi'>' . 

N K, /j'.iv/:, S. K. Itnsu, (’. C. BUwas, 
Ilirnlul Chiiujufi uiid Pdram.intindit Dutt 
—for Opposite Party. 

Judgment .—This is a nilo ^nuitoil on 
IBth July la.st hy Jack and M, C. 
flhose, JJ., OQ tho application of Hia 
Kxcolioncy tho (jovernor of Benffal in 
Council cal lino on the opposite parties, 
the first of whom is tho editor, and the 
second tho printer and puhlisher of a 
daily newspaper called the Amrita Bamr 
Piitrika circulating in Calcutta, to show 
cause why they should not bo ordered to 
stand committed, or otherwise dealt 
with for the contempt of the Court of 
the Commi.ssionors appointed as herein¬ 
after stated and of this Court, in respect 
of the acts and publications referred to 
in the petition on which the application 
/or the rule is based. 

On 30th April 1932 Mr. Doutflas, the 


District Magistrate, was adeA^inated at 
Midnapore. In June the iodai Coirerji-- 
inent; under tho powers epnfertdd. jjpoli it 
by the Bengal CriminaHjaw Apaend«iebt' 
Act 1930, directed the trial,, by three 
Oommissionors of one Prodyofe KuiAajr 
Bhattaoharjae for the murder of Mt. 
Douglas. The Cemruissiotiets sat at 
Midnapore during the month of Jnrie and 
and delivered their judgment on the 25th 
of that month convicting the accused of 
the murder of Mr. Douglas And sentenced 
him to death. On 30th Juno the accused 
filed an appeal against his con viction and 
sentence. It is said that the reports of 
the trial appearing in the issues of the 
Amrita Bazar Patrika of 12th, 14th 17th 
22nd an.'J 23rd June 1932 are contempts 
of tho Court of the Commissioners, a 
Court subordinate to the High Court and 
punishable by the High Court by reason 
of tho provisions of tho Contempt of 
Courts Act, 192(5. It is further said that 
two loading atlicles appearing in the 
issues of 2Bth and 29tb June 1932 are 
contempts of this Court. Mr. N. K. Basu 
who has appeared for the opposite par¬ 
ties r.Tiisad certain preliminary points 
with which it will bo convenient to deal 
before discussing the merits of the appli¬ 
cation. 

He submits first of all that tho rule 
should not havo boon granted inasmuch 
as the petition on which the Court 
was moved was unsigned. Belying on 
the judgment of this Court in Legal 
jiemembranoer v. Malilal Ghose (1) he 
argues that inasmuch as these proceed¬ 
ings are criminal in character tho oppo- 
site parties are in tho position of accused 
persons and entitled to havo tho benefit 
of any error, however technical, into 
which the party who seeks to imprison 
them may fall. He therefore asks us to 
discharge the rule leaving it to the 
petitioner to move the Court again upon 
a properly signed petition if he is so 
advised. The learned Advocate-General 
has been constrained to admit that the 
petition, although verified by an affida¬ 
vit affirmed by an Additional Deputy 
Secretary to the Government of Bengal, 
and supported hy a further affidavit 
affirmed by Abdul Ghani, Sub-Inspector 
of Police, is not signed by anyone on 
behalf of the petitioner, tlie Governor of 
Bengal in Council, nor has ho sought to 
"IT 'a i"K vni 'OaT69=WT0~8lSirCa^ 

(S B). 
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question the proposition that the rules 
and practice of the Court require peti¬ 
tions of this sort to be signed by or on 
behalf *of the persons presenting them. 
He argues however that the irregularity 
is not fatal to the application, since the 
Court at the time the rule was granted 
had before it evidence legally admissible 
showing prima facie that contempt had 
been committed, and could and should 
of its own motion, if it considered that 
the interests of justice so required, have 
issued the rule though there was no 
application before it by tho petitioner or 
anyone else. We consider the conten- 
ion is correct, and we hold that the 
absence of a proper signature does not 
lentitle the opposite parties to ask for the 
^discharge of the rule. 

At the conclusion of the argumei.t wo 
permitted the petition to be returned 
for signature, not because we considered 
such signature necessary to enable us to 
deal with the application, but in order 
that the petition might be made to con. 
form with the rules of the Court. The 
petition has now been signed by Mr. 
Henderson, Secretary to the Government 
of Bengal in the Judicial Department. 
Mr. Basu contends that even now the 
matter is not at rest, and that it is 
necessary for tho Advocate-General to 
show by evidence that the signatory has 
been authorized by rule under S. 49 (l), 
Government of India Act, 1919 (9 and 10 
Geo. 5 C, lOl), to represent the Governor 
in Council; and he.calls attention to the 
difference between the language of that 
section and that of S. 40 (l) of the same 
Act. This point, in view of our opinion 
on tiie main question, does not strictly 
require our decision. Wo are disposed 
however to hold th.at Mr. Basu’s argu¬ 
ment is not maintainable and that when 
signing a petition of this nature a Secre¬ 
tary to Government must be presumed 
to bo acting within tho scope of the 
authority conferred upon him until the 
contrary is shown. 

Mr. Basu was further disposed at one 
stage to challenge the locus standi of the 
Legal llememhranoor and his power to 
instruct counsel in a matter such as 
this. In our opinion no question can 
arise as to this. Tho Legal Bemom- 
brancer is ex-oflloio Public Prosecutor on 
tho appellate side of tho Court and as 
such has the power to instruct counsel, 
his authority to act for the Local Govern¬ 


ment being in no way dependent on any¬ 
thing in the nature of a vakalatnama or! 
warrant of attorney. Another argument 
has been' addressed to us which is only 
concerned with the part of the applica¬ 
tion which seeks the punishment of the 
opposite parties for contempt of tlie Com¬ 
missioners’ Court, and is to tho effect that 
such Court is not a Court suhordinaic to 
the High Court within the meaning of 
S. 2(1), Contempt of Courts Act, 192(5, and 
therefore the statutory jurisdiction of 
the High Court does not extend to a con¬ 
tempt of a Commissioners’ Court. It 
was not suggested that Commissioners 
are not Courts and indeed their powers 
including those of trying, convicting and 
sentencing are powers peculiar to Courts. 
Counsel’s argument was based on -S. 107, 
Government of India Act, ]919,^wbich 
gives to tlie High Courtssiii)erintendence 
over all Courts for the time being sub¬ 
ject to their appellate jurisdiction and 
amongst other powers the power of nink- 
iiig and issuing general rules and pres¬ 
cribing forms for regulating the practice 
and procedure of such Courts. Mr. Basu 
points out that the only right of appeal 
from Commissioners is the right of ap¬ 
peal to tho High Court given by S. 3 (l), 
Bengal Criminal Law Ameiidmont (Sup¬ 
plementary) Act, 192.0, to a person con¬ 
victed on a trial held by Commissioners, 
there being no provision for an appeal by 
tho Ijocal Government from an order of 
acquittal such as is made by S. 417, Cri- 
minal P. 0., and also tliat the i)owor to 
make rules for the procedure of Commis¬ 
sioners’ Court is vested by S. 10 of tho 
principal Act not in the High Onirt, but 
in tho Local Governnient. Wo do not 
thiiik that those argumoiit.s lead to the 
conclusion that Mr. IBasu urges upon us. 
Tho jurisdiction to hear appeals from the 
Commissioner is nonethele.ss appellate 
jurisdiction because the riglit of appeal 
from Commissioners is loss extensive 
than tho right of appeal from the ordi¬ 
nary criminal Courts. Tho fact that the 
rule-making power with regard to Com¬ 
missioners’ Courts is vested in the Local 
Government appears to us immaterial, 
for under S. 107 the rule-making power 
is something different from and addi¬ 
tional to the right of superintendence, 
and wore Parliament to repeal sub-S. (o) 
that right would still remain. 

It should further be observed that 
even under the section the power is not 
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unlimited as the rules must not be in¬ 
consistent with the provisions of any law 
for the time being in force and in the 
case of this Court require the previous 
approval of the Governor-General in 
Council. A question in many respects 
similar to that which we are now dis¬ 
cussing has recently boon considered by 
(he Bombay High Court in Emperor 
v. Balkrishna IJari (2), where it was 
held that the High Court had the power 
to revise orders made by Iho Courts of 
Special Magistrates constituted by the 
Bmergoncy Bowers Ordinance 2 of 1932 
on tho ground that an appeal in certain 
cases lay (rom*such Courts to tho High 
Court. 

It is now necessary to consider the 
merits of'the application, first with re¬ 
gard to t^e reports of tho trial appearing 
ill tho nows columns of tho paper which 
it is said aro contempts of tlio Commis¬ 
sioners’ Court. The petitioner’s case is 
based not so inncli on tho reports them¬ 
selves as on the lioadlincs by wliioh they 
aro preceded. It is said that their 
composition and the nature of their dis- 
play wero deliberately made to impress 
on (lie public and on witnesses who were 
likely to be examined that the iirosccu- 
tion case w.as weak and that tlio prosocu- 
tion was not likely to succeed in proving 
the guilt of the accused. 

Wo think there is reasonahlo ground 
for this allegation. Tlio lieaillines of 
12(111 June aro not ohjoctionahiu, hut those 
of 14th Juno begin with tho words in 
lioavily loaded type “identity doulitful.” 
The casual reader, it seems to ns, would 
concliido either that these word.s aro 
I'ommontsand exjiress the, goneial impres¬ 
sion made on the niind of tho wiiter by 
tho day’s proceedings or tliat prosecution 
witnesses had admitted doid'ts as to the 
identity of tho accused person. In so 
far as tho words aro comment they aro 
e.learly nut permissihlo when made during 
the courso of tho trial. In so far as they 
can ho described as a summary of tho 
evidence given they are garbled and inis- 
loailiug, for they aro based on a passage 
ill the cross-examination of Mr. George, 
tho Suhdivisional Officer and an eye- 
witness of the murder, where the wit. 
ness is referring not to tho accused but 
to a man who was staled to have joined 
hi tjje attack on Mr. Douglas and to have 
oscfyiedcuptuj'e. __ 

iii A i R iwifa Bom l'(S Ji)'. 


The headlines of 17th June are con¬ 
cerned with a statement by a witnessi 
that he was unable to vouch for tha ac¬ 
curacy of all tho entries appearing, in ai- 
list made of the articles found when the- 
person of the accused was searched after 
his arrest. Though there is nothing mis¬ 
leading in these headlines, we consider 
that, taken with the other headlines, theyj 
in fact amount to a critioizm of the pro¬ 
secution case under the guise of a sum- 
mary of the day’s proceedings. 

The petitioner also relies on the head- 
lines of 22nd June. Wo cannot see any¬ 
thing objectionable in them. It is true 
the opening line consists of the words-' 
“I am quite innocent” in large type ; 
but the next line clearly explains, what 
the use of inverted commas had already 
indicated, that tho words are a verbatim 
extract from the statement of the ac¬ 
cused. They are for practical purposes- 
the whole of his statement and we con¬ 
sider that having regard to the public 
importance of the case the editor was 
entitled to draw the attention of tho 
readers of his newspaper to the state¬ 
ment by summarizing it in a headline- 
and by the use of heavy type. 

The position however is diflerent with< 
regard to the headlines of 23rd June. 
The first and most heavily typed is “Not 
guilty of any ofl'ence” and the second 
“Prodyot attracted from playground by 
report of firing.” Then follows “judg¬ 
ment reserved” while the last headline 
is as is obvious from tho use of inverted 
commas, the summary of an argument 
addressed to tho Court. In fact the 
whole of the re]iort is concerned with 
the address of the learned counsel for the 
defence and much of it reproduces the 
actual words used. But we do not think 
tho casual reader would suppose the first 
two headlines which are not in inverted 
commas were merely the submissions of 
counsel to the Court although from the 
words “judgment reserved” he might, 
infer that they were not tho findings of. 
tho Court. 

Taking the headlines as a whole and 
more particularly those appearing on 
14th June and 23rd June we have no 
doubt that their publication might have 
an effect on the minds of witnesses to be 
examined or cross-examined before tho 
Commissioners and is what Alverstoue,. 
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■C. J., describes in B. v. Tibbets (3) as 
■ponduct calculated to produce an at- 
inosyhore of prejudice in which the pro- 
<;CGding3 must go on. 

However if the headlines were the 
only material before us and if wo wore 
invited to punish the opposite parties 
solely on the allegation that they had 
been guilty of contempt of the Commis- 
sioners’ Court we should bo disposed to 
discharge the rule on the ground that 
there has been undue delay in moving 
the Court. Tho main jnstification for 
the summary f.ashion in which contempts 
of this nature are punished is that im¬ 
proper comments on pending proceedings 
tending to create prejudice must bo 
.stopjiod at once and this would not be 
possible if tho ordinary procedure of tho 
criminal law was followed. 

It is no answer to tho appliciilibn to 
say that at the date tho Court was 
rnovod tho procoodings before tlie Gom- 
missionors liad terminated. It may often 
he impossible to apply to the Court dur¬ 
ing the actual pendency of the proceed¬ 
ings. Jn tim present case however it has 
not been argued tliat there were special 
circumstances making delay unavoidable. 
The first publication oomplainorl of was 
on l‘2th June and the last on 23rd Juno. 
The judgment of tho Commissioners 
was on 2fith June. No applic.ation to 
this Court was made until 18th July 
more than three weeks after tho proceed¬ 
ings had come to an end. 

Wo consider that in the circumstances 
to .accede to tho petitioner’s prayer that 
wo should punish the opposite parties 
for tho contempts with which wo have 
alro.ady dealt would create a d.angoroua 
iir.‘c-"lc- t and oncouiago belated appli- 
jeations for the exercise of the summary 
procedure. There remain for consider- 
atiou the articles of 28th June and 39th 
Juno whieh are alleged to be contempts 
of this Court. Each is J<ho principal 
lejading article of tho day and each fills 
about two oolumns of the newspaper. 
That of 28th Juno begins with a state¬ 
ment to th'e effent that because on a 
careful and anxious perusal of the evi- 
-dence and the' judgment the writer has 
■ccane to the conclusion that a grave mis- 
dirriage of justice has taken place he is 
compelled to “comment adversely" on 

a, (1902) 1 K B 17-71 L .7 K B 4s=85 L T 
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the latter. ]Mr. Basu concedes that if in 
the circumstances it was a contempt to 
comment it is impossible to argue that 
contempt has not boon committed. No 
useful purpose would be served by a 
close analysis of tho articles. Although 
there is nothing improper or disrespect¬ 
ful in tlio language used they arc fiom 
start to finish a systematic critici/m of 
the judgment of the Commissioners for 
the purpose of showing that it is errone¬ 
ous and that tlio .iccused person has been 
wrongly convicted. 

Tho opposite parties first submit that 
inasmuch as at the date of publication 
no appeal had been filed there c(juld bo 
no contempt of tho High Court as the 
case w'>s not ]>i:nding before it. Tliis 
contcntioii clearly puts tlm nwittov loo 
liigh, for I ho authorities sliow that con¬ 
tempt can bo committed when there is 
fcocliiiically speaking no case pending. 
Thus it lias h(>en Imld conteiufit to 
ment on a case where the jury li.)s dis¬ 
agreed hut tlio case lias not boon set 
down for relrial : lie. Labouckcrc Ex 
parte, Coinvilu'i Co., Litl. (-1). Again it 
is a contempt of the High Court of Jus¬ 
tice to comment on the magistnrial in- 
ijuiry inlo a c.iso triable only at llio As¬ 
sizes before the ]iovson charged has in 
fact been commitlod for trial \li. v. 
Bailee (5)] or oven when it is uncertain 
whether tho person charged if committed 
will lie tried at Assi/.es or (Quarter Ses¬ 
sions : B. v. Daviva (O). Moreover tho 
judgmont of Sir Lawrenco .fonkin.s, C. -1., 
in hegal Jiememhrancer v. Matilal 
Ghoce (l) (at p. 215 of 'll Cal.) seems to 
rocoguizo the po.^sibility of a contempt 
of the High Court on tho appellate side 
when no appeal is ponding before it. 

What were the cirounistaucos in the 
case with which we are dealing ? It ap¬ 
pears to us that tho editor must have 
h.ad in his mind the probability of an 
appeal, tor the readers of the paper wore 
informed in the issue of 2<)th Juno, in 
which tho judgment of tho Commis¬ 
sioners was reported at length, that Pro- 
dyot had signed a vakalatnama for filing 
an appeal in the High Court. With re¬ 
gard to this the editor in an affidavit 
used in opposition states that he is per¬ 
sonally aware of many cases in which no 

4. (1901) 17 T L 67d. 
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appeal has been fileil although a vakalat- 
•narna has be(?n signed. Wo nan attach 
no importarice. to this statcinnnt, for tho 
only object whicli tho orlitor could liavo 
in infoimiiig his njaders of the signing 
of the vakalatnaiiia was to apprise them 
of the fact that an ajjpeal was to be ox- 
peott.d. 

The matter does not tmd hero, for 
wliethor Prodyot app<'alcd or not it 
was inovit:il)!(\ that the movits of the 
case sliouhl ho tlio snhjpt’t of juflici'il 
considovation hy tlii < Court, for S. d {'.t), 
Flengal Ciiiniiial l,iw Aniomlment (Sup- 
ploiiientary) Act. provides tirat wliiiU thn 
Commissioners p I >s a sontcinfu (jf death 
tho reciu'ds (»f the nro‘(>{'diii!.;s before 
them shall hr suhmitti'd t:> tho TIigli 
Court aiid lb-' •■'iitence sitall n.it be exe- 
ented luile-'S it is conlirMie l liv tlie. High 
Court, [tis imagine, a m il Ierof jvMieral 
kiiowledgi' am.mg hiei'ed per'Oiis in 
this eoiui ry tliat c.apjial ;-enteiums 
passed b;^ sii'mi'dinali' (Amrt'. r'''|niio 
<; mtirinatinn !>> ilir, liioli Court and wn 
onle-rtain no .lonbl. that the exlii'.iistivo 
critieizm of Idio 0.t!n!ni->sioiier’s indgnient 
[niblislu'd at I lie l ime it w;i ennstitnted 
a ('oiitfni|)t i>f llii; Court bv wliiidi tlio 
pr()e.''.>dings were bound nnder the provi¬ 
sions of the law to be considered, 
l.iastly tlin snlniiission Jia; been mado 
tliat in the cir-uinstanees if cmilcnniit 
has been commitlied it is a venial eon- 
toinpt ami slumld not entail anv punish¬ 
ment and out attentirm lias been dr.iwn 
to Aiiifnl.it L'tl Siiiha v. .,-1. ll. UbiCoji 
(7). 

In tliat' case newsp.iper coyninent bad 
been made on tlio conduct, of a barrister 
in accepting a brief from pi'rsons who 
wero tbon on tln ir trial before Commis- 
.sioiiers. As Rankin, C. J., jioints ont in 
hia jmlgmont the criticism, although l.liis 
did not appear to be apprer-iatod, by tho 
critic, had little or no (eico except upon 
the assumption that the accused persoms 
wore guilty of the otTonoos charged. The 
Court discharged tho rule holding that, 
although contempt had been committed, 
the tendency of the article to do harm 
was slight and tho character and circum- 
stances of the comments wero otherwise 
such that it could properly be ignored. 
On this aspect of the cues we observe 
that there is no expression of regret On 
tfea part of tho opposite p.iii’bies for any 

“7r Al-R 30»l Oiil 257 Dr D 2^0 = 32 

Cr h J 075=59 Cal 894=1311 0 2G7. 


contempt they may have unwittingly 
committed. Their defence has bean 

wo liavo done what the law permits us 
to do.” Apart from this however we 
consider that the circumstances bit the 
caso arc too grave for us to confrna our- 
sohes to a mete expression of disap- 
jiroval. That the findings of a criminal 
Court, which must under tho law be con- 
sidered judicially by this Court, should 
first he the subject of lengthy and de¬ 
tailed criticizm in tho Press, cannot in 
our opinion he tolerated for a moment. 
Tlie affidavit filed by tho opposite parties 
stales that editors believe that they are 
entitled to comment when an appeal has 
not yet been filed. In support of this 
statement the deponent annexes a copy 
of tho Ht'itesman of 2Rth June 1932 con- 
titiriing thy statements that tho sentence 
of death will be generally apiiroved and 
tlial tho guilt of Prodyot is unguostion- 
ilhlc. 

We are only concovnod with tho case 
liofort’. ns, but wo think it riglit to say 
that all comment in tho press whether 
by way of approval or disa])iiroval of the 
jiilgments of Courts of Session or of 
Oonimi.-isionnrs in capital sontonco cases 
mado pending their disposal hy this 
Court i.j vypvoliensililo and may entail 
most disagreeable consoquencos on tliose 
responsiiilo for it. It is urged that there 
was no real danger of the articles preju¬ 
dicing the minds of those Judges of this 
Court on whom the duty of confirming or 
setting aside tho sonteuco passed b^ thej 
CommiBiionnrs was to fall. This is true, 
but although the danger or alisenco of 
danger of actual prejudice is an impor-j 
tant c insiderntion it is not the only con- 
sidoration. As observed by Bruce, J., in 
7ic Lnhoafth’re ex parte Columbux Co., 
Ltd. supra the jurisdiction of tho Court 
exists not only to prevent mischief in thej 
particular case hut to prevent similar 
mischief arising in other cases. To adopt 
^the language of W'ills, J. In In themat- 
ter of the Finance (Jnion (8) articles such 
as those under disoussiou amount to a 
preliminary trial by newspaper when a 
trial hy a regular trilmnal is pending. 
As such they are an ailronfr to the dig¬ 
nity of tlie Court and merit puniabfnont. 
Wo do not in the circumstances of the 
present case consider it neooasary to 
commit tho opposite parties to prison 
and wo consider it sutfioiont to order that 

■9.' (isjjj iri’ z, li i'o?'.’. 
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each of them to pay a fine of Bs. 500 by 
15th December 1932, 

K.K.» Order accordingly. 

A. I. R. 1933 Calcutta 124 

Bankin, C. J. and Peabson, j. 

Nil Baton Ganguli —Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 279 of 1932, De¬ 
cided on 17th November 1932. 

(a) Ordinance (2 of 1932) — Nature of — 
Ordinance 2 i* special law for purposes of 
Limitation Act, S. 29. 

For tbo puri> 08 C 8 of S. 29, Lim. Act, Ordin- 
anco 2 of 19?2 is a special low. [P 126 G 2] 

(b) Ordinance (2 of 1932), Ss. 39, 34, 45 
and 52—Conviction and sentence passed by 
special Magistrate under Ordinance—Appeal 
after period of seven days fixed by S. 39— 
Court bas no power to extend time under 
Limitation Act, S. 5. 

Where an accused is convicted and sentenced 
by a special Magistrate acting under S. 89 (l), and 
an appeal is filed after the period of .seven days 
fixed for filing such appeal by S. 89, the Court has 
no power to extend time under S. 6, Lim. Act, 
as a wholly general provi.sion cannot be read as 
interfering with Iho specific provision with re¬ 
gard to limitation: AIR 1923 Mad 95, Rel. on. 

[P 120 C 2] 

(c) Ordinance (2 of 1932)—Limitation Act 
(1908)—Another meaning not to be given on 
grounds of hardship — Interpretation of 
Statutes. 

It is necesiiary for the Courts to base iho con¬ 
struction of Ordinance 2 of 19.’'>2 and of the 
Limitation Act npou prindplo and it is not pos¬ 
sible for them on the ground of hardship to give 
another meaning to the Ordinance. [P 12C C 2] 

(d) Arms Act (1878), Ss. 19 (f) and 20— 
Person giving revolver to another for purpose 
of keeping it concealed — Accused guilty 
under S. 20. 

Where a person was in possession of a revolver 
and cartridges and he gave the revolver to some¬ 
body for the purpo.so of keeping it concealed: 

lield', that it is a plain case under S. 20 and 
that he was guilty under that section. [P127 C2] 

(e) Arms Act (1878), S. 20—Person guilty 
under S. 20—Punishment — Maximum sen¬ 
tence was upheld. 

Where a person who was charged under 
Ss. 19 (f) and 20 pleaded guilty to the charge 
and it was found that l)is possession was con¬ 
nected with his political opinions and ho wa% 
given the maximum sentence uiidr-r 8. 20. 

Ueld: that it was voiy necessary .that the 
powers of the Court should he employed in put¬ 
ting down those very dangerous crimes of pos¬ 
session and concealment of aims and that as 
there was nothing calling for interference, High 
Court refused to interfere in appeal or in revi- 
aion. [P 128 C l] 

(f) Ordinance (2 of 1932), S. 51—Scope. 

Section 61 does not take away the right of the 

special Magistrate to try a case simply because 
the first Magistrate does not wish for good 
reasons to try the case or is unable to try the 
case, U’ 127 0 1] 


(g) Limitation Act (1908), S. 5 — S. 5 ap¬ 
plies to appeals from special Judge under. 
Ordinance (2 of 1932), S. 34. 

8o far *as the Limitation Act is concerned 
S. 5 is not to be deemed to be one which is to bo 
applied to the .special law, but in the case of an 
appeal from a special Judge under S. 84, Ordin¬ 
ance 2 of 1932 tho provi.sioDS of the Limitation 
Act are to apply as if it were an appeal under 
the Criminal P. C. 12G C 1] 

Santosh Kumar Lasu —for Appellant. 

Khundkar, Ntrmal Chunder Chucker. 
butty anti Fanindra Mohan Sanyal —for 
the Crown. 

Bankin, C. J .—Tn tliis case, tbo ac¬ 
cused Nil Jiatau Canguli has preferred 
tho appeal from jail against^the convic¬ 
tion and sentence passed upon him by a 
Special Magistrate in the District of 
Hooghly acting under S. 39 (l),^ Ordin¬ 
ance 2 of 1932. The ease was’ one in 
which tlie charges wore laid' under 
S. 19 (f) and S. 20, Arms Act. There 
were two accused tn'igijtally and the case 
against tliein was that this aci-tu-ed Nil 
Katan had handed o\er to L'pen Dhiiniij 
alias Upon Singh a lovohor and after¬ 
wards to UiK'n’s wife some carti idges in 
onier that tho.se miglit he concealed and 
kept on his hehali. Dotli tho accused 
persons made confessions, tiie confessions 
iieing recorded on 17th January 1932. 
Olio of the accused was nuido an ap¬ 
prover and the case in the end was held 
to ho amply jirovcd hy tho Magistiate. 
Tho Magistrate found as regards the pre- 
senl accused who gavo his name aud tho 
occuiiation as that of a Congress workor, 
that ho used to live in the Congress 
office and that his meals wore sujiplied 
by different persons of tho village 
Majdah; and the Magistrate thought tJiat 
the accused acquired great influences 
over the villagers, so much so, that when 
tho Sub-Inspector in charge of tho case 
came t.o investigate into it he found 
great difficulty in getting witnesses to 
sign iheir names in the seaic.h list. At 
tho trial, the present accused stated in 
his examination under B. 342, Criminal 
r. C., that his confession was true and 
he set up the case that he had found 
this revolver and the cartridges wrapped 
up in a piece of cloth near a railway 
station some four years ago, that he kept 
them buried and that at the time alleged 
he went to Upen’s bari and made over to 
him the revolver arid tho cartridges 
wrapped in a piece of cloth. Tho £»J- 
cused disputed certain evidence to the 
effect that the cartridges as distinct 
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from the revolver had been handed over 
to the wife of Upen: but that is the 
evidence. On being asked if he wanted 
to say anything else, ho said; 

“I don’t want to say anything elso. I want 
heavy punishinont for ‘freedom first’.” 

In his memorantlum of appeal to this 
Court, the appellant having boon sen¬ 
tenced to seven years’ rigorous imprison- 
inont ssiys; 

“1 am guilty. The sentence passed upon me 
niidcr S. ‘M, Anns Act, h.as l)eeti heavy. J there¬ 
fore pray that Noiir Lordships may be graci¬ 
ously pleased to reJneo iny sciitonco.” 

The sontonco which l)iis been inflicted 
by the Magistrnto is tlio oxtroino sen¬ 
tence porni'-ssiblo under S. 20, Anns 
.4ct. T)if3 Magistrategivos us liis reasons 
for this that tlicre are no extenuating 
cireunisiaiices in tlio accused’s favour 
and that wlion his slatornent was taken 
under S'. .'M2, Crirninal P. 0., he showed 
a very deliiint attitude and boldly chal- 
huigcd the Ciuii’t to i)as3 a Jicavy son- 
foiKJC and said ‘'freedom flrst.” In those 
circiiinstanccs, we lind tliat the sentence 
having hemi jaisscd on .’ith I’t'luuary 
Jf).‘12 tlie appc.vl was not 'edged from 
jail until the 2'’lh MaT'cli following 
wiiorciis by S. .'fit, Ordinance 2 of 
which was a vc'Cy recent Ordinaneo 
having come into fovco in the beginning 
of tlu3 present year a distinct provision 
is made th.it an a[)f)eal in such a case as 
t his shall ho hroiight within seven days. 
Accoidingly, when tliis matter vvas oxa- 
niiiKsd first in the oflico, it was referred 
to Ilia and the question of admission 
was sent to he dealt willi by tiio Cri¬ 
minal IJencii. The Cj imiiml I’cncli how¬ 
ever did not liear any argument or de¬ 
cide any question so far as T know, but 
tlie learned .ludges recorded the order: 

"Thi.s appeal will be heard on the question of 
sentence only. Lot the record ho sent /or and 
the usual notices issue.” 

That order was made on 20th April 
19.S2. Tlio matter of the appeal thetb- 
fore comes before this Court as an ad¬ 
mitted appeal and it will appear that all 
questions of law are open both to the 
prosecution and to the defence. 

Wo have accordingly directed our at¬ 
tention, in the first idace, to the ques¬ 
tion whether we are debarred from en¬ 
tertaining this appeal by any provision 
of law. In support of tlie contention 
that wo are so debarred the argument 
is Is follows : By S. 29, Lira. Act it is 
provided that 


“where any special law proscribes for any appMl 
a period of limitation difierent from. the pietkid 
prescribed therefor by Sch, 1, the provisions of 
b. 3 shall apply as if such period ware prescribed 
therefor in that schedule.” 

Accordingly, while the provisions qf tho 
Ordinance is that the appeal shall be 
brought within a certain time, prime 
facie that attracts the operation of S. 3, 
Ijim. Act, which contains a provision 
against the Court entertaining the appeal. 

11 is necessary however in this case to 
pursue the provisions of S. 29 of the Act 
somewhat further. That section goes on 
to provide that for the purpose of deter¬ 
mining the period of limitation certain 
provisions of the Limitation Act shall 
apply only in so far as and to the extent 
to which they are not expressly excluded 
I)y tho special law; and further that "the 
remaining provisions of this Act shall 
not apply.” Now, S. fi, Lim. Act, is not 
one of the provisions wliich are to apply 
in the absence of something to tho con¬ 
trary. It is one of tho sections to which 
tho concluding clause is applicable, 
namely "the remaining provisions of 
this Act shall not apply.” It is clear 
enough I think and it is conceded by the 
learned Deputy Legal Ilemembrancer 
that the provision moans "shall not 
apply by virtue of the Limitation Act" 
and is not a provision prohibiting any 
special law making the sections appli¬ 
cable or any special law according to the 
intention of which such a section as 
S. 5 can be deemed to bo applicable. It[ 
means that so far as the Limitation Act{ 
is concerned the section is nob to bej 
deemed to be one which is to be applied 
to the special law. There is authority 
bobli in the Patna High Court and in 
this High Court for that proposition ; 
hut, as it is not contested, 1 shall not 
further deal with it. 

On behalf of the appellant Mr. Basu, 
who at tho Court’s request has been so 
good as to support the appeal and has 
done so with great care and ability, puts 
forward two contentions. He says first 
of all that the Ordinance is not a spe¬ 
cial law, and he says in the second place 
that there is enough in S. 62 of the 
Ordinance ,to entitle this Court to say 
that the special law intends that S. 5 
should be applied to an appeal such as, 
the ju'esenl. I cannot doubt that, for 
tho purposes of S. 29, Lim. Act, Ordi¬ 
nance 2 of 1932 is a special law. It con-, 
tains provision for setting up certain 
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special criminal Courts. It is true that sented witl)in seven flays. Nothing how- 
theso Courts have jurisdiction not only ever is said as regards the powers of the- 


over Cillenccs created by tiie Ordiii.incc, 
but it \vf>iilfl seem over offences of any 
kind provided they aro ceiniiiitted in 
certain circuTistauccsj hut I cannot 
ilouljt that nonetheless it is a special 
law and it scorns to mo uicur tliat when 
tho Ordinance contents itseif hysn>ing 
that tho appeal shall he pu' ciilcd w ithin 
seven days it does hocanse ( f tho ])ro- 
visions already made hy the Limitation 
Act in S.2U which attractsthcoporalions 
of S. 15 and makes that period of time 
effective as tlm period of limitation. 

The next fiuc.'tion is whetlu'.r wo can 
say tliat in the special law itself thoro 
can ho discerned any intention that tho 
Court should have the power gi\t‘n by 
S. 5, fjiin. Act. This question involves 
a careful examination of tho Ordiriame 
and certain sections of tho Ordinance 
have been brought to our notice as 
having a possible hearing upon this (incs. 
tion. It is to ho noticed, for example, 
that in S. 45 where provision is made, 
for an aiipcal from a Court sot up as a 
sunimary Court to a tvihunal called a 
Special Judge there is a provision that 
tho appeal shall be pre^-ented within 
seven days from the date ol the sentom-o 
followed by a provision that the Special 
Judge shall follow the same proccduie 
and have tho same powers as an appel¬ 
late Court follows and has under tho 
Code, that is the Code of Criminal Pro¬ 
cedure. It is also to ho observed that 
in dealing with the question of an appeal 
from a Special Judge S. 34 of the Ordi¬ 
nance makes a provision to the effect 
that the provisions of the Limitation ,\ct 
are to apply as if it wore an appeal under 
the Code from a sentence passed by a 
Court of Session. So it would appear 
that in the case of an appeal from a 
Special Judge tho ordinary law of 
limitation is to be appliod^but, todecide 
winch of the provisions of the ordinary 
law is applicable to the new tribunal, it 
is prescribed that the now triliinia'. is to 
bo deemed as a Court ol Session. 

The matter before us however depends 
upon the provisions of S. 351 ol the Oidi- 
nance. This is another class of appeal 
provided by tho Ordinance, uauiely, an 
appeal from a Special Magisirate. An 
appeal is provided in such a case as the 
present to the High Couit and d- is tul- 
lowed by a provision that it is t j de pre- 


High CoUi t in that section. S. 52 how¬ 
ever is a very general sriotion apjdicablo 
to all Special Criminal Ooiiits, that is to 
say, aji llio Conrl-? which arc set up by 
Ch. -1 of (.ho Oi'dinanee from the highest 
to tho lov.es!. Jl say- that: 

‘"th.- I lo^s^ioi.:! oi ti’i; i'o'le iii.il ol any oilier Itsw 
for itio iii.« L'iiig 1)1 ill >0 l.ir as tl.cy may 

la: ii| plic'iitili' and in r !im hs lh.*y .iii’ not i)iocm- 
will) liii! |-iov!• ii.ii- of till-: ( dtliiiiiiii'e, 
Khali iqijily to all ina 11 : i si onnivl. t! iili, .'ti ising 
from or i‘iiiisfi|iicnt upon a tiinl hy : ru-iial cTiini- 
nal t'cisiits conn!i:nil’ll iiiidfi this tliduiaiic’e.” 

Till’. <iiio.^tioii 1 .. whi t liov by \iiUm of 
tlnit gfiK'ial provisK’ii we :)>e entitled to 
say in tlio fiioo ol tlio eoncliiding wonl.s 
of S. 2!), Lim. ;\ct, Llmt tho Ordiiiaiioe 
itself eontemplat-s iind pun llll'^l.tllat the 

High Couit ill tliis ease.-•.I’lill exeiciseIho 
power of di-peii-;:: 1 iim for -i.llieient ciii.so 
which is eonliiine'l in S. ii, Lim. .^eb. In 
niy o])inioii it is imijo-sihlo Id nttiihiil.o 
this meaning or tiiis re-iilt lo tho very 
general pimi^iion of S. 52 of tho Onli- 
naiico. In Hie ('ist pl.ieo it is very diffi¬ 
cult to SCO tli.it tho nhiiiso 
“the j.iOi is’iuns uf ui.y ollnn’ law for llic time 
ben g HI lull c ill so liir as tliey liiaj ho iiplili- 
cabli!" 

could have any such fiiVct in view of 
S. 25), Lim. Act, :isi loiiilioile.oeS.5. Hut, 
ajiait from this ijunslion, tlio juovision 
as to liniilat 1011 contained in suh-S. 2, 
S. .“30 ol the Oiilinam c is a ‘.pecilic provi¬ 
sion the eoiisequeiices of which are pio- 
vi.'l-oil for as a matter of liiiiitatiini by 
S. 20, Lim. Act. Tiie.-e liavo l>ooii jnes- 
crihed or }.'ro\'!e'il l.ir in advanco. .'V 
wholly gonoial piMvision could not he road 
as interfering with this spocsilic provision 
with regaid lo liitiiliituiii. (rt’verahal 
S'lip.cinliius'nnn dcruijiiiit is a. maxim w hicli 
is oleurly a.i)pliciil)lo to H. 52 if it isj 
argued that S. 30 (2) of tho Ordinance is, 
to lie controlled by S. 5, Jdin. Act. Ini 
these circumstances, I arrive ujion this! 
que.stion at tho same result as was arrivech 
at by tho Madras High Court in the case: 
of Mitloor Mouieen Hajee and others re¬ 
ported in A. /. li. 1923 Mad 95. It is; 
certainly somewhat alarming that limi¬ 
tation for so shoi t a period as seven days 
should not be one over which the High 
Court in a proper case should have any 
IKiwer ol control or dispensation: but it 
is necessary to base our conatruction ol 
the Ordinance and of the Limitation^ci 
upon principle, and it is not possible for 
us on the ground of hardship, to give an- 
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other moaning to the Ordinance. In 
iheso circumstances it would serve no 
pui poso as regards this appeal to direct 
jmy inquiry whether this particular ac¬ 
cused had any sufficient causefornotpre- 
foi ring his appeal in time. In view of 
wliat ho said at tlio conclusion of his 
( vial, it may or may not ho probable that 
tlio d(;lay was dxio to a sufficient cause; 
but that is a jjiatlor wliicli it is not now 
lu'cos^ary for vjs to deeiilc. 

Mr. liasu in the intoreslof the accused 
li.xs aakod us to oxainino into lliis case 
iHiduj- tlio Ronoral ])o\ver of suiicrintoii- 
('oii'-e whicli i.vas given in certain limns 
h.\ R. If) of the nigh Courts .Act of 1801, 
and in rather rlill'oront terms by the Gov- 
tu niuerdj of India Act, H. 107. He has 
inviled us to iiitorforoon several grounds, 
lie has thrown a douht upon the right 
!<i( tlio particular Special ^higistrate to 
Ide.il wilh tlio case in view of tlio fact 
|tliat tlio first Magistrate who dealt with 
lit said that as ho had heard the confes- 
''.ions of the accused and certain other 
[l>()isotis eoiiiiectcd witli it he would pre- 
ller that some other Magisirato with a 
luioie open mind should deal witli the 
iTiiattor. It is thcreforo said that, hy 
ivirtue of S. 51 of the Ordinance, this 
.Magistrate had no jurisdiction to deal 
:\vii.h the case. As regards llial, I arn of 
opinion tlr.it that contention lias no fouii- 
.'liitimi. It is quite unnecessary to read 
|S. 51 as meaning anything such iisissug- 
Igcslod. It is not possible to argue that 
ill siu-li a case if a Magistiato for good 
iiuisons does not wish to try a case 
|oi' is unable to try it the case may 
'not be tried by some other Magistrate. 
Tlie first Magist.'-ate in this case aiiart 
from taking cognizance of the case did 
iiiot take any part in the trial. The 
cliango was entirely in the interest of 
the accused -and in the interest of main- 
l.iiniug an attitude not only of absolutp 
lack of prejudice but luauifest lack of 
luejudice to the accused. 

Then it has been suggested that wo 
should interfere because while the ao- 
cused was found guilty under S. 19 (f) 
i-Aniis Act, he was not guilty under S. 20. 
I can only say that it seems to me to be 
1 plain case under S. 20. S. 19 (f) deals 
with the mere question of having in pos¬ 
session or under control a weapon. A 
peiAon may commit a breach of the law 
so far as that is concerned without being 
guilty of Anything much worse than 


negligence or inattention.. But S. QQ' 
provides a heavier penalty in cases of 
possession where there is an element oi 
concealment. As regards that the ac¬ 
cused himself does not complain that ho¬ 
is not guilty. Ho did not do so in the 
trial Court and ho has not done so in 
hi.9 memorandum of appeal to us. I am|' 
bound to say that in this matter on the 
facts disclosed I agree with the lower 
Court that lie is guilty under S. 20. 
Here is a man who, according to his own* 
statement in open Court, and certainly 
according to the evidence was in posses¬ 
sion of a revolver and cartridges. He 
gave the revolver to somebody for the 
purpose of keeping it concealed. It is. 
evident that his posse.ssion of this revol¬ 
ver was at any rate in some way connec¬ 
ted with his political opinions because- 
he asked for a heavy punishment and 
said “freedom first”; and it is a little* 
difficult to sec -what this could have to- 
do wdth the case unless he was a person 
who was committing a breach of the- 
Arms Act in connexion with his political 
activities. 

I cannot say that it is in any¬ 
way evident to me that there is any 
necessity for minimizing the gravity of" 
the otVence. One can see easily enougli. 
what was quite likely to happen. If a. 
person of such political opinions as are 
in some way connected with a revolver 
was keeping the revolver concealed in 
the custody of a friend, then there is a 
high probability that sooner or later this 
revolver would be found to have been 
used by somebody very probably hj' 
somebody of the ago of 16 or 17. It is 
very necessary at the present time, when, 
there is clear evidence of revolvers being 
kept ill connexion with political move¬ 
ments, that the oflfence -when it is made. 
plain should be visited with a severe 
imnishment. The accused said nothing 
to the trial Magistrate to show that he 
was in any way repentant. He a{>poars 
to be a person who did his very best by 
bravado to adopt a contumacious atti¬ 
tude as long as ho could. In these 
circumstances, the Special Magistrate 
thought that the maximum sentence 
prescribed by the law for offiences under 
S. 20 would be appropriate. I am bound 
to say that I saw no reason for this 
Court to disagree with him. It is a 
heavy sontonoe even for an offence under 
S. 20 and it is the maximum sentence;. 
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but it is very necessary that the powers 
*of the Court should be employed in put- 
tintj down these very dangerous crimes 
of possession and concealment of arms. I 
cannot think that there is anything in 
this case calling for interference by this 
Court and I should be of the same opin¬ 
ion whether this matter came before us 
in appeal or in revision. 

On the merits therefore the appeal to 
“S. 107, Government of India Act, does 
mot in tills case avail the accused at all. 
I desire to say nothing in the present 
Judgment about the meaning of the 
word “superintendence'’ ns it occurs in 
S. 107, Government of India Act and 
S. I?) of the Act of 1861. When neces¬ 
sary, it may bo a proper thing to examine 
the decisions so as to come to some con¬ 
clusion as to the way in which the ulti¬ 
mate powers of the High Court under 
these sections should be regarded. It is 
not necessary at the present instance to 
do so and I prefer to wait till it becomes 
necessary before laying down any prin¬ 
ciple. The result is that the appeal is 
dismissed. 

Pearson, J .—I agree. 

S.R./r.K. Appeal dismissed. 
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Gu'ha and M. C. Ghosk, JJ. 

Corporation of Calcutta —Defendants 
—Appellants. 

v. 

Probhat Chandra Barua —Plaintiff— 
Eespondent. 

Appeal No. 225 of 1931, Decided on 
21th May 1932, from original order of 
Small Cause Court Judge, Sealdah, D/- 
31st January 1931. 

Calcutta Municipal Act (1925), Sc. 131, 
134 and 127 — Premicec vacant and with 
structures on, amalgamated during currency 
of assessment — S. 127 does not control 
Ss. 131 and 134—Total area cannot be re¬ 
valued on residential basis. , 

Some piemiRes with structures on, were 
^algamated with vacant premises during the 
currency of an assessment. The Corporation re¬ 
assessed the joint promises under S. Iii7 at a 
valuation higher than the total of the past sepa¬ 
rate valuation. 

Held . that S. 137 could not come into opera¬ 
tion in its entirety, in making a revaluation on 
amalgamation, and in fixing the annual value 
of amalgamated premises, so as to control the 
provisions contained in Ss. IBl and 13(, during 
the currency of the asso-ssmont that was in force 
at the time of amalgamation. The total area 
of land comprised in the amalgamated pro¬ 
mises could not bo revalued on residential basis, 
under S 137, on amalgamation, as the valuation 
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made for the purposes of assessment waB t 
remain in force for the whole of sexennial 
period,^aud tbo only addition that could be made 
was the amount that represented the annual 
value of the structures added to those standing 
on the premises before amalgamation. 

[P 129 C 1] 

Brojolal Chakravarty and Krishnalal 
Banerjee —for Appellant. 

Jatuidra Mohan Chaudhuri —for Res¬ 
pondent. 

Guha, J .—The respondent in this ap¬ 
peal, Roja T’robhat Chandra Barua as 
owner of the amalgamated premises 
No. 12, Mullen Street, Calcutta, appealed 
under S. lU, Calcutta Municipal Act, to 
the Court of Small Causes" at Sealdah, on 
being dissatisfied with the order passed 
by the Deputy Executive Oilicer of the 
Calcutta Municipal Corporation, in res¬ 
pect of the valuation made by that officer 
of the amalgamated promises. The pre¬ 
mises formerly bearing Nos. 12,12-1 12-2 
and 13 had, on tlio application of the res¬ 
pondent, heen amalgamated into one. 
No. 12, Mullen Street; Nos. 12, 12-1 and 
12-2 being vacant land, wore according to 
the assessment I hat was in force at the 
time of the amalgamation in the year 
1930, assessed on rental basis; No. 13 was 
however assessed on rosuleutial l)asis, 
i.e., on value of land plus cost of construc¬ 
tion of the structures standing on tlio 
same. On ainalgiirnation, a now assess¬ 
ment was made on residential basis in 
respect of the whole of tl>o amalgamated 
premises, and the annual value for tlio 
purpose of assessment was raised from 
Rs. 1,359 to Rs. 1,987. It was against 
the valuation so made on 23rd May 1930 
that an appeal was taken to tbo Court of 
Small Causes, as inontioued already. 

The question raised by the Court of 
Small OauBOs, and the questions that 
arise for consideration by us on appeal ti> 
this Court, by the Corporation of Cal- 
.cutta, relate to this: whether the Deputy 
Executive Officer was right under tlio 
law, in holding that the assessment on 
amalgamation could be higher than tlio 
assessment on separate valuation of the 
four amalgamated premises No. 12, 12-1, 
12-2 and 13 plus the annual value of tbu 
new structures raised on the amalga¬ 
mated premises, numbered as No. 22, 
Mullen Street. 

On a consideration of the materials 
placed on the record, and on a construc¬ 
tion of the provisions contained in the 
Calcutta Municipal Act, relating to the 
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valuation, revaluation and aeeessment of 
lands and buildings, to the consolidated 
rate, the method of determination of an¬ 
nual value and the duration of such as- 
<e8sment, we have come to the conclusion 
that the view taken by the learned Judge 
of the Court of Small Causes in allowing 
the appeal of the respondent before us, 
is correct. The annual value of the 
amalgamated premises could not, under 
the law, exceed lis. 1,012, during the 
currency of the assessment that was 
made in 1928.1929, previous to the 
amalgamation in 1930. 

In our judgment, S. 3 27 could not come 
into operatioij in its entirety, in making 
a revaluation on amalgamation, and in 
tixing the annual value of amalgamated 
premises,’so as to control the provisions 
ooiitainccj in Ss. 131 and 134, during tlie 
currency of the assessjnont that \va.s in 
force at the time of amalgamation. The 
toial area of land coinprisoil in the 
amalgamated premises, could not he re¬ 
valued on rnsidontial basis, under fi. 127, 
on amalgamation, as tlm valuation made 
lor the purpose of ssscssinont was to re- 
tnaiu in force for the whole of so.'vcnnial 
period, and the only addition tliat could 
ho made was the amount that represented 
i.im annual value of the Rtructures added 
to those standing on the ))reniisos before 
amalgamation. In tin; result, the appeal 
is dismissed with costs. The Imaring-fnc 
IS assessed at two gold molnirs. 

Af. 0. frhosfy J —I agr<u'. 

M.N. Appeal dismisxed. 
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liANKIN, C. J, AND Co.STBDnO, J. 

Narayan Singh Sundar Singh —Ap¬ 
pellants. 

V. 

Attar Singh Moal Singh —Ilespdt. 

Appeal No. 105 of 1931, Decided on 
11th April 1932. 

(a) Presidency Towns Insolvency Act 
(1909), Ss. 27 end '2B—Court should not 
lightly dispense with public ezaoiination of 
debtor. 

Although thore may be power under the Act tc 
•lispeuse with the pnUio examination of a debt* 
or, in a cate whore a oompositloa is being pro¬ 
posed, the Court sbould not lightly dispense 
with the paUio examination of the insolvent. A 
comj^fosition in the absence ol public examine- 
don in a case where the debts are large, is not 
consistent with an efficient administration of 
die Act. [P 180 C 1] 

(b) Presidency Towns Insolvency Act 
(1909), Ss. 28 and 38—-Ceurt should inveati- 
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gate into conduct «f debtor beStre aaaiilling 
bis adjudication. , 

The duty of the Official Assignee and of tbe 
Court is to see that the adjudiratiOns afe not 
annulled unless the conduct of. the debtor has 
been such as to entitle him to such a coarse,, 
and the Court is ratiefted that it knowswiiat the 
assets and liabilities really arc. fP l80 C 1} 

(c) Presidency Towns Insolvency Aft 
(1909), S. 28—Debtor's duty while submit¬ 
ting competition scheme stated. 

The debtor applying for composition mnet 
take care in setting oat in the sebeme itself what 
his assets are and what bis scheme of composi¬ 
tion is ; and if the assets are to be vested in a 
trustee or traatees, theta must be a statement to 
that effect and if the trustee or trustees are to 
guarantee so much money to the creditors, there 
must bo a proper statement to that effect also. 

[P 180 0 1] 

Sudis Chunder Boy —for Appellants. 

S. Ghose —for Respondent. 

BanJein, C. J .—In this case it ap. 
I>ears that three persons presented their 
own petition in insolvency on Ist August 
11(^0. They did not even file their sche¬ 
dule of affairs till 81st March 1931. On 
the same day they filed a projiosal of 
composition. That proposal is said to 
mean a good many things which are not 
properly stated. In itself itcontains no 
information whatever except that there 
is a hope that the creditors will be paid 
five annas in the rupee. From what fund 
they will be paid there is nothing in it 
to tell us. There is a statoinent that 
certain people are very respectable and 
are prepared to act as trustees and are 
also prepared to furnish secucity to the 
satisfaction of the Court. The composi- 
lion is not a scheme at all and ought not 
to be regarded as a scheme. Further 
details, hqjvever are to be obtained from 
other documents. It scorns from the 
Official As-signee’s report that those 
insolvents have incurred debt at least to 
the extent of Rs. 1,50,000. There are 
certain new creditors, who have come in 
hut who are not included in the schedule. 
The probable assets set out in the sche¬ 
dule of affairs amount to Rs. 17,000 of 
good outstandings and Rs. 14,000 is des¬ 
cribed as bad outstandings. Apparently 
a sum of Rs. 15,000 has been collected by 
the Official Assignee and it appears that 
the money required in order to pay five 
annas in the rupee is Rs. 57,759-12-2j 
The creditors for some reason or other 
appear to have accepted the scheme; hut 
what they thought they accepted I do 
not know. 

The main objection on the part of the 
appellant before us is that this insol- 
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venoy has been annalled before any in- 
qiiiry whatever has been made by public 
examination into the debtors’ conduct 
land affairs. I would like to say that, 
[although there may be power under the 
Act, to dispense with the public exami¬ 
nation of a debtor, in a case where a 
[composition is being proposed, it is a 
very strong thing to dispense with the 
public examination. The rules of this 
■ourt anticipate that public examination 
Ishould be held in all these cases. In my 
judgment a composition in the absence 
Jof public examination, in a case where 
the debts are large, is not consistent with 
an efficient administration of the Act. In 
the present cases'the scheme is extremely 
informal, hazy and unsatisfactory, and, 
apart from that, there has been no in- 
ve.stigation such as could possibly show 
what the real assets of these debtors 
were. It is alleged that they are keep¬ 
ing back certain properties. There nfay 
be something,in it or there may not be ; 
but there has been no investigation into 
the matter ; and until there has been an 
investigation no creditor can know whe¬ 
ther it is his interest to accept the 
scheme of composition. The duty of the 
jOfficial Assignee and of the Court is to 
isee that these adjudications are not an¬ 
nulled unless the conduct of the debtors 
has been such as to entitle them to such 
a course, and the Court is satisfied that 
'it knows what the assets and liabilities 
[really are.' 

In my judgment the appeal must suc¬ 
ceed and the order complained of must 
be set aside. As the debtors desire it, 
we make an order to the effecii that the 
public examination of the debtors is to 
be held as soon as may be convenient to 
the Registrar in Insolvency. The next 
time the debtors apply for composition, 
'they must take a great deal more care in 
[setting out in the scheme itself what 
their assets are and what their scheme of 
[composition is ; and if the assets are to 
be vested in a trustee or trustees there 
must be a statement to that effect and, 

[if the trustee or trustees are to guarantee 
[so much money to the creditors, there 
must be a proper statement to that effect 
also. In my judgment the present ap¬ 
peal must bo allowed and the creditor 
will have leave to add his costs of this 
appeal to his proof of debt. 

Costello, J .—I agree. 

. V.S. _ Appeal allowed. 
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Rankin, C. J. and C. C. Ghosk, J. . 
Hirct Lal Mondal —Appellant, 
v. 

Burmah Shell Oil Storage and Distri~ 
bating Co. of India Ltd. —Respondent. 

Appeal No. 41 of 1931, Decided on 3rd 
August 1932, from original order of 
Commissioner, Workmen’s Compensation, 
Bengal, D/. 8th November 1930. 

(a) Workmen'* Compeniation Act (1923), 
S. 10—Notice, 

Section 10 require!) a notice in writing. 

[P 131 C 1] 

(b) Workmen'* Compenaation Act (1923), 
S. 10 (3)—Statement of caufe of injury need 
not be tame a* in application. 

When the section says that the “notice shall 
state ill ordinary language the cause o£ the in¬ 
jury” it does not mean that the notice must 
state in langu.'ige to the same cfleut as the subse¬ 
quent application before the Commissioner. 

I’l’ 131 c n 

Mohendra Kumar Ghoxe for Surajit 
Chunder Lahiri —for Appellant. 

BarweU and Sudhansu Sekhor Kay — 
for Hespondont. 

Rankin, C. J. — This is an appeal by a 
workman from a decision of the Com¬ 
missioner under the Workmen’s Com¬ 
pensation Act in a case in which the 
workman claimed a lump sum exceeding 
Es. 300 as compensation for the injuries 
alleged to liavo been sustained by him 
on 7th Fcbriury 1930. It is clear enough 
that ho wont to tho company’s doctor on 
the next day and it appears that on 21st 
April he wrote a letter to tlio company 
in which he said : 

“ Prom 7th February last I ara aii.sble to work 
and could wot attend owing to sovoro pain over 
tho chest and heart. 1 had a hurt over the chest 
while I was boring rail; since thci 1 am feeling 
this difficulty." 

Then he goes on to ask that he may 
get his pay for the time during which 
he was absent and also that he may be 
pei'uiitted to retire with a gratuity. In 
the end the employing company, the 
Burmah Shell Company,refused to make 
any payment and the workman brought 
the case under tho Workmen’s Compen¬ 
sation Act on 6th August 1930. In his 
application before the Commissioner he 
stated the cause of his injury somewhat 
differently without succeeding in being 
very intelligible. He said : 

*' the cause of the injury was due to a fall from 
a height of about 90 feet while making a hole 
in the garden in the Filling Shade No. 8 in 
Budge Budge Installation of theaaid'company.” 

That collection of English wofds iS not 
particularly clear, bat 1 understand from 
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the learned advocate for the .appellant 
that what it means is that he was 
drilling a hole in a joist, that hy some 
accident he was hit on the chest by or 
fall up against the tool he was using so 
as to render him unconscious; at all 
events he slipped and fell down and in 
that way suffered an injury. The matter 
is by no means plain but it is important 
to observe that up to the present time it 
has not been inquired into at all. What 
happened was that the employers filed a 
written statement taking all the usual 
defences and throe issues were framed; 
(l) whether the applicant su.staincd any 
personal injury by accident ; (2) if so, 
(lid ho sustain tl\o injury alleged; and (3) 
was the slatutory notice served. Under 
S. 10 of the Act tlio provision is that 
proceedings are not to lie entertained : 

“ uul(!K.s notice of tlin accideiit has been Rivon, 
ill tlic maimer bercinaftnr piovidotl, a.s soon as 
pracrttablc after thr' liaiipoiiing thereof and bo- 
foro the workman has voluntarily loft tlio ctn- 
ploymoiit in which ho was injured.” 

The Act however provides that : 

‘‘the t'oTiimisKioner may admit and decide any 
claim notwithstanding that the -lotic". has not 
been given in duo limo” as provided by the Act 
“if ho is sati.s led that the failure so to give the 
notice was due to suflicicnt canso." 

The section also provides that 
“thii notice shall state in ocdiu.iTy language the 
cause of the iujiiry” 

and certain otlier particulars. Now 
when this matter came before the Com¬ 
missioner he first of all decided to deal 
with issue 3 first : “Was the statutory 
notice served ?” It was argued before 
him that notice had heoii given verbally 
tlio day after the accident, that is to 
'Bay, on Btli February to the company. 
|Tho Commission or says tliat S. 10 ro- 
iQuires a notice in writing. No doubt, so 
jfar the learned Gommissiouer is right. 
(He goes on to say ; 

“ffG saya that the applicant having done this 
supplemented it by a written notice on Slst 
April, which complies with all the provisions of 
the suction. It does not however comply with 
the first provision, lor it does not state the 
cause of the accident. This if given in the ap* 
plication as a fall from 'JO feet, but the appli¬ 
cant has not been able to show that any notice 
of such a fall was over given to the employer." 

In my judgment, the decision is based 
upon an erroneous view. When the sta- 
tute says that the “notice shall state in 
jcrdiuary language tho cause of the in¬ 
jury" it does not mean that the notice 
imu^t state in language to the same 
effect as the subsequent document name- 
:fy the application before the Conamis- 


flioner. It merely says that Ihe thing is 
not to be deemed a proper notice if it 
does not state in ordinary langoaga the 
cause of the injury. In this case who. 
ever has written the letter for this work¬ 
man has done his best to state in biS 
language the cause of the injury ; but he 
has not done it very well ; he has not 
done it in the same sort of language as is 
afterwards employed before the Coamiis. 
sioner. What be says is ; "l had a 
hurt over the chest while I was boring 
rail.” In my judgment, as a statement 
of the cause of the injury whether it is a 
very unsuccessful attempt or a good at¬ 
tempt has nothing to do with tho point. 
The Commissioner’s idea that this notice 
of 2l8t April is not a notice within 8. 10 
is in my judgment erroneous. 

If there is something suspiciously 
vague about it, that is a matter which is 
to bo considered when the Commissioner 
comes to deal with the merits. The de- 
lay in giving this notice maybe a matter 
of great importance. What the Commis. 
sioner had to decide was whether he 
would refuse to entertain this because of 
tho ab.senoe of a written notice given in 
due time. The Commissioner has not 
found that the notice of 2l8t April was 
bad because it was not given “as soon as 
practicable after the happening of the 
accident.” He has not found that at 
all. In the same way he has not even 
purported to consider whether the failure 
was due to sufficient cause. It may very 
well be that this man having seen tho 
company’s doctor and told him all about 
it had considerable excuse for thinking 
that it was better to wait before giving 
a formal notice to the company. That 
matter baS not been dealt with. The 
issues framed in the case do not show 
that the Commissioner had appreciated 
that on the failure to prove a timoous 
notice in writing he had other duties in 
the matter. 

In my judgment, this matter must go 
back to the Commissioner. It will be 
open to him still to hold that the notice 
of 2l8t April is bad as not having been 
given “as soon as practicable after the 
happening of the accident.” That is a 
matter which is to be inquired into upon 
evidence. The employers must pay the 
costs of this appeal. Wc assess the hear- 
ing-fee at three gold mohurs. 

C. G. Ohose, J .—I agree. 

M.N. _ Appeal allowed. 
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Bankin, C. J. and Pearson, J. 
Manmatha Nath JSwwos-—Appellant. 

V. 

Jimperoi —Opposite Party. 

Criminal Appeal No. 445 of W32, De¬ 
cided on 2ad December 1932. 

LimUation Act (1908), S«. 5, 3 and 29 
—Time for appeal fixed by S. 33 (2), Bengal 
Emergency Power* Ordinance. 1931, cannot 
be extended by S. 5, Limitation Act — 
Bengal Emergency Power* Ordinance (1931), 
S. 33 (2). 

In view of the terms of S. 29, Lim, Act, S. 5 
thereof cannot be applied to extend the time 
prescribed by the Ordinance of 1931 for filing 
appeal. [P 183 C 2j 

(b) Government of India Act (1915), S. 107 
—Power of superintendence not rey eaied by 
S. 39 of Ordinance — Bengal Emergency 
Power* Ordinance (1931), S. 39. 

Section l07,Gk>vernment of India Act, survives 
notwithstanding the wide language of S. 39, 
Bengal Emergency Powers Ordinance, and the 
High Court has the power of superintendence : 

A I B 1933 Bom 1 (S B), Ref. [P i33 0 i] 

(c) Government of India Act (1915), S. 107 
—‘Superintendence’—Meening and nature of. 

The superintendence is not a legal fiction 
whereby a High Court Judge is vested omni¬ 
potence, but is a term having a legal force 
and signiheatiou. The general superintendence 
which the High Court has over all jurisdiction 
subject to appeal is a duty to keep within the 
bounds of their authority, to see that they do 
what their duty requires and that they do it in 
a legal ratinner. It does not involve responsi¬ 
bility fo'- the correctness of their decisions, 
either in fact or law ; 1 Pal L J 33G, Appr ; 

7 IK li 420, Folli 33 Cal 68 and G CL J 706, 
Ref. [P 134 C 1, 2] 

(dl Appeals—Limit upon, to be enforced 
under S. 107, Government of India Act. 

The limits put upon appeals by the Indian 
Legislature ate a part of the judicial system 
which it is just as necessary for the High Court 
to enforce under S. 107 as any other feature o{ 
thataystem. [P 184 0 2] 

(e) Government of India Act (1915), S. 107 
—Prohibition and Mandamus are not the solo 
forma of •uperintendence — High Court Act 
(1861), S. 16 . 

(Prohibition and Mandamus are not sole forms 
of superintendence which an Indian Court should 
bear in mind as a guide to the character of the 
power coniferied by B. 16 of the Act, 1861. De¬ 
fects of jnrisdictioQ, fraud on the part of the 
prosecutor and error on the face of the proceed¬ 
ings are all good grounds for certiorari : R, v. 
John 3mith, (ISOO) STB 689 and 1 Pat B J 836, 
Ref. LP 184 C 2] 

(f) Government of India Act (1915), S. 107 
■—Power of auperintendenee should bo oxer- 
cisod upon judicial principles. 

The-power of superintendence is a power of a 
known and well recognised character and should 
be exercised upon those judicial principles which 
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give it its ofaaractor : Queen v. Bolton, (18H) 
1 0 66, Ref. [p 135 q ij 

(g) Goyernment of India Act (1915), S. 107 
— Conviction by Special Magistrate acting 
under Bengal Ordinance — Prisoner, being 
ignorant, complaining after seven day* that 
the Magiatrate had no jurisdiction — Objec¬ 
tion should be entertained. 

If a man ignorant and in prison, without 
legal assistance or knowledge of the special or 
general law, is to complain after seven days from 
his conviction that the Special M.igislralo is uot 
qualified as such, or that the case is not within 
his jurisdiction, the High Court .should enter- 
tain such objection, but not a general objection 
to the justice of his coiiviciion on the merits, 

ilc(h) Penal Code (1860), S. 34 —Two per¬ 
son* found together—Arm* found on one of 
them—Other is not guilty under Arms Act 
(1878), S. 19 (f). 

Where two persons are searched and ou the 
body of one of them revolver cartridges are found 
’but nothing incriminating on the other, S. 34. 

I P. 0. hivd no application and the Ifttter is not 
guilty under S. 19 (f), Arnis Act. (P I'iC 0 2j 

Savtosh Kumar liasu —(ur Apportant ■ 

Khundkar, Anil Chun dp r Hoy Chou, 
dlmvy nni\ Fanindra Mohuv Sanyal-- 
for the Crown. 

Bankin, C. J. —The iii>pell!mt Maii- 
mafcha Natli Hiswas Wiis on 27th A})ril 
last fonvicteil of an olTonco a^jaiust 
S. 19 (f), Arms Act —viz., of having in 
his )>oss('ssioii or umlor liis control a 
revolver and .six call ridges on LSthFobni- 
ary. He was trifid l)y llio Chiof Brosi- 
dency Mafiiat^to sittini' as a Special 
Mattistrnto under tlie Uengal Enior^foucy 
Powers Ordinance, IIWI. Another nian, 
Dalit Mohan Singha was tried together 
with him. The {)rosecntion evidence was 
as follows : That theso two persons had 
been seen at about 5 p. m. on 27th Janu¬ 
ary standing and talking together for 
fifteen minutes in frf>nt cf the office of a 
newspaper called “Liberty” in the Upper 
Circular Boad, after which they wont to¬ 
gether to the Sealdah crossing and sepa¬ 
rated, that some three weeks afterwards, 
viz., at about 6.30 p. m. on 18th Febru¬ 
ary, they were again seen near to the same 
spot, hut on the east side of the street 
where there are railway lines; that they 
loitered and talked together there for 
about an hour, after which they pro¬ 
ceeded northwards along the street till 
they came to the crossing of Kani Swarna- 
inoyeeBoad, where there is a petrol 8ho[i, 
that they stopped and loitered in front 
of that shop till a little before 9 p. m- 
when Sub-Inspector Chowdhury chal¬ 
lenged Lalit and arrested .him after a 
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Eovere struggle: that the appellant Man. 
hmtha at once began to run away, but 
was stopped in a few yards by a constable 
and did not resist arrest. 

Both were there and then searched. 
In Tialit’s right hand pocket was found a 
revolver wrapped in paper and in his left 
hand pocket were the six cartridges. 
Ujion the appellant Manmatha nothing 
incriminating was found. The revolver 
was in working order and the cartridges 
fitted it. 1 should here carefully add 
that Sub-Inspector Choudhury says that 
the movements of the accused gave him 
the imprcssioji that (hoy wore waiting 
for some one and tliat opposile the petrol 
.shop they wore pointing this way and 
that moving about restlessly. Sub- 
Inspector Roy says that opposite the- 
Medical School their movements “became 
suspicious.” l( appears that they had 
been pointed out to the oflicers as per¬ 
sons suspected of smuggling arms. The 
Special Magistrale. convicted both ac. 
ciiscd under S. IS) (f), Anus Act, and 
convicted Ijalit nndor S. 20 also. lie 
sentenced Ijalit to six years jigornns im¬ 
prisonment under S. 20 and the appel¬ 
lant to t wo years under S. 19(f) expressly 
iicqnittini.> liirn under S. 20. As regards 
tlie. appellant, the Magistrate took the 
view that: 

"Oicre cannot bn a .''.baclow of doubt that he was 
Rwaro of Lalit’s possos^ion of tlio revolver. His 
prpReuce at tbo plants in question in r.alits com¬ 
pany Bhow’R that he was aiding and abotting and 
hustuining him.” 

He does not liowever convict the ap¬ 
pellant of abetment. Ho .says that S. 34, 

I. P. C., applies to the case afiparently 
heeauso: 

‘tho circumstauncH show that they both had the 
.same common object, viz , to possesB the revolver 
for the purpose of committing terrorist crime or 
for furtboring teirorist crime, c. g , by selling 
the lovolvor to some anarchist.” 

Accordingly he arrives at the conclu- 
.sion that Lalit who had the revolver in 
his own pocket possessed it in such a 
manner as to show an intention to 
conceal it; that tho appellant had the 
revolver in Lalit’s pocket, but not in 
Ruch a manner as to show an intention 
to conceal it. On 16th April, the prose¬ 
cution case having closed, the trial was 
adjourned to the 25th for defence if any 
ftnd argument. On the 26th no lawyer 
appeared for the accused. They were 
co^icted on the 27th and the present 
appeal by Manmatha was signed and 
forwarded from jail on 23rd May. Under 


the Ordinance an afipeal from a Special 
Magistrate is to be brought within eeveb 
days, S. 33 (2\ and this Bench hafc re¬ 
cently held that in view of the terms of 
S. 29, Lim. Act, 6. 5 thereof cannot he 
applied to extend the time prescribed by 
the Ordinance. We are therefore pro-j 
hibited by S. 3, Lim. Act, from enter-) 
taining this appeal. 

Mr. S. E. Basil for the appellant ac- 
cording!y prays in aid our power of 
“superintendence” under 8.107, Govern- 
ment of India Act, as the only remedy 
available to him in view of S. 39 of the 
Ordinance. That we have the power 
given hy that section is to me reasonably 
plain. By S. 72, Government of India 
Act, an Ordinance has the like force of 
law as an Act passed by the Indian legis¬ 
lature and is subject to the like restric¬ 
tions as the power of the Indian legis¬ 
lature to make laws. By S. 06 that 
legislature has <no power to repeal or 
affect S. 107 unless expressly so autho¬ 
rised by Act of Parliament. By Sob. 6, 
Ss. 106, 108 (l), 109 and other sections 
are particularised as sections which may 
he repealed or altered by the Indian 
fjcgislature but 8. 107 is not included, 
and therefore survives notwithstanding' 
the wide language of S. 39 of the Ordin¬ 
ance : cf. F<mperor v. Balkrishna fiori' 
Phansalkar (l). In the present case Mr- 
S. K. Basu has contended that the power 
of superintendence imposes upon this 
Court a duty to see that justice is done 
by tho subordinate Courts in every case 
and that this duty rests upon the Court 
independently of any action which the 
aggrieved party may take or may not 
take. He founds upon the observations 
of Woodroffe, J. in Lekraj Ram v. Debi 
Presad (2), to the effect that there is 
no form of judicial injustice which this 
Court cannot, if need be reach and that 
iTudges have repeatedly refused to make 
any declaration limiting their powers 
under the Charter. He further contends 
that as the accused has lost bis right of 
appeal by reason of the shortness of the 
period of limitation wo should on that 
ground be the more ready tooxamine his 
case upon the merits under 6. 107 since 
we have no power to extend the time for 
appeal. Mr. Khunkdar on the other 
hand, besides arguing that the Magis¬ 
trates conclusions are well founded con- 

“i'.“a 1: Cr 0 1(S B). 

a. (1908) 12 0 W N 678s=7 Cr L J 499. 
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tends that when the time is elapsed for that they do it in a legal manner. It 
filing an appeal the Court in a case where does not involve responsibility for thb 


the right of appeal existed should not 
exercise its power of “superintendence.” 

In my judgment both these lines of 
argument are*to be rejected and are con¬ 
trary to the weight of authority in this 
Court. Soon after S. 16, High Court’s 
Act, of 1861 had introduced the word 
“superintendence” to describe the power 
in question it was pointed out by 
Norman, J., in Oopal Singh v. Court of 
Wards (3) that it had “a legal force and 
signification which are perfectly well 
known to the legislature.” He referred 
to Blackstone's “Commentaries” and 
Bacon’s “Abridgement” as showing that 
the writs of mandamus and prohibition 
were methods of exercising thib power 
and ooncluded : 

'* This power of supeimtcndeuce is outiroly 
distinct from the jurisdiction to hear appeals. 
If the inferior Court after hearing the parties 
comes to an erroneous decision either in law or 
fact on a matter within its jurisdiction the 
Court having power of superiiiteudcuce never 
iuterferes. The only mode of questioning the 
propriety of such a decision is by appeal." 

An elaborate review of the decisions of 
this and other High Courts upon the 
subject is to be found in the Patna Case 
Parameswar v. Kailaapati (4), a case 
which like most of the Calcutta cases 
arose out of proceedings under S. 145, 
Criminal P, 0., for which before 1923 
“revision” under that Code did not apply. 
In the Full Bench case of Sukh Lai v. 
Tara Chand (5) Maclean, C. J., described 
the power of superintendence as some* 
what analogous to that of the King’s 
Bench Division to interfere by mandamus, 
and in Kedar Nath v. Khetra Nath (6) 
Mitra, J., said that it could only be ex- 
ercised in cases of non-exercise or illegal 
exercise of jurisdiotion. 1 agree with Roe, 
J., in the Patna case that superinten¬ 
dence is not a legal fiction whereby a High 
jCoart Judge is vested with* omnipotence 
but is as Norman, J., bad said a term hav¬ 
ing a legal force and signification. The 
general superintendence which this Court 
has over all jurisdiction subject to ap- 
:peal is a duty to keep them wilhin the 
bounds of • their authority, to see that 
they do what their duty requires and 

3. (lf67)Vw B Tpor 

4. (1916) 1 Pat L J 336=17 Cr L J 869=35 

I 0 801 (F B). 

6. (1906) 83 Cal 6^=2 0 L J 241=9 0 W IT 
1046=2 Cr li J 618 (P B). 

6. (1907) 8 0 L J 706=6 Cr L J 490. 


correctness of their decisions, either in 
fact or law. 

Thus in England a mandamus to hear 
and determine according to law does 
not mean that the inferior tribunal 
is ordered to give a correct decision nor 
does prohibition lie to correct a wron 
decision on the merits. The limits put 
upon appeals by the Indian Legislature 
are a part of the judicial system which 
it is just as nec(}ssary for this Court to| 
enforce under S. 107 as any other fea- 
ture of that system. Upon the Indian' 
cases however E doubt whether sufl'icient 
attention has been paid to the fact that 
as regards Magistrates in particular the 
King’s Bench in England has m.ade ex¬ 
tensive use of the writ of cer-tiorari to^ 
bring up and quash convictions. Pro-; 
hibition and mandamus are not I think| 
the sole forms of superintendence which' 
an Indian Court sliould bear in mind as! 
a guide to the character of the power, 
conferred by S. 16 of the Act, 1861. De¬ 
fects of jurisdiction, fraud on the part of, 
the prosecutor and error on tlio face of! 
the proceedings are all good grounds for! 
certiorari. Thus in li. v. John Smith 
(7). where the evidence was set out iu 
the conviction or order and it appeared 
that there was not proper evidence to bo 
considered by the Magistrates in sup¬ 
port of a point material to the convic¬ 
tion, the conviction was quashed. As 
Lord Kenyon’s judgment shows, it is cer¬ 
tainly not enough that the Magistrates 
have misconceived a point of law or come 
to a wrong decision on the facts. For 
this purpose the Magistrate should be 
regarded as the person to judge the weight 
of the evidence. 

But if there is no evidence at all of 
the facts charged or if on the Magis- 
trate’s own view of the facts proved the 
offence was not in law committed, I 
think that an Indian High Court acting 
under S. 107 will not be misconceiving 
the character of its power if it interferes. 
In this respect only would I add any¬ 
thing to the valuable and oonoise state¬ 
ment given by Chamier, C. J., in the case 
of Parameswar v. Kailaspati (4) at 
p. 340. “The face of the record” meant 
a different thing in the old English cases 
from wbat we naturally mean by it in 
India today but what I have just said is 
1 think the substance and meaning of the 
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English rule in terms applicable to 
Indian practice. It should perhaps be 
made clear that the case where on the 
Magistrate’s own view of tho facts the 
otVeace was not in law committed is an 
entirely different thing from the case 
whore tho Magistrate in his judgment 
has not specifically mentioned every ele¬ 
ment in tlie offence. It is practicable 
that the High Comt should see that no 
man is convicted without a legal reason. 
Indeed it is idle to give a remedy for 
irregularity in procedure if remedy is to 
be refused where, after a proper trial, 
tho final ordgr of tho inferior Court is 
without any legal foiinclation. It is not 
practicable that this Couit should re-try 
all cases of the lower Courts and that it 
should do BO upon no settled princi])le 
but in c.'isos arbitrarily and sporadically 
chosen is highly anomalous and undesir¬ 
able. The power of siiperinteiidcnco is a 
power of a known and well rccegnir-ed 
character and should l )0 exercised upon 
those judicial principles wiiich give it its 
ciiaracter. The matter cannot bo better 
put than in the words of Lord Henman, 
C.J., in Queen v. Holton (8) at p. 70: 

" It i>t of much more iiiiportaiicc to hold the 
rule of law straight, than from a feeling of the 
supposed hardship of any particular decision, to 
intorpoflo rnlicf at tbc expensn of introducing a 
piencdenl full of inconvouicncc and uncertainty 
in the decision of future cases.” 

This is in my opinion more in conson¬ 
ance with tho natuvo of the power of 
superintendence, with judicial principle 
and with the due adminisLvalion of jus¬ 
tice itself, than is tho ultornative proce¬ 
dure which begins by refusing to recog¬ 
nize any limits to the power or any prin¬ 
ciples as tit to govern its exercise and 
ends by vouching discretion for tho re¬ 
sult, after an open rehearing of each 
case. So far from being tetupted to ex¬ 
tend the grounds of interference under 
S. 107 by the circumstance that the ac¬ 
cused has allowed his right of appeal to 
become barred, I thiukthat hisdiMculty 
is increased by the fact that he had such 
a right. Yet if ho loses his rights as an 
appellant by a delay beyond seven days 
I cannot think that it is possible on that 
account to refuse him the much more 
limited right to complain of his convic¬ 
tion under S. 107. The circumstances 
are very strong to excuse his small de- 
lay^l_ 

7. (1800) 8 T B 688. 

0. (1841) I Q B 66. 


By the ordinary standard for such 
matters in this Court he would have 60 
days ; he petitioned within 27 days* The 
matter may be tested thus. Suppose e 
man, ignorant and in prison, without 
legal assistance or knowledge of our spe¬ 
cial or general law, were to complain' 
after seven days from his conviction that 
the Special Magistrate was not qualified 
as such, or that the case was not within 
his jurisdiction, could this Court because 
of the right of appeal provided by the 
Ordinance refuse to entertain such an 
objection. Surely not. Better reason 
must be given for refusing relief against 
a contempt of the Crown, My view is 
that there is all the difference between 
an applicant who comes into Court with 
such a case and one who comes with a 
general objection to tho justice of his 
conviction on the merits ; that English 
practice shows that it is quite practi. 
cable, if none too easy, to draw a line of 
distinction between cases of the one kind 
and of the other and very necessary that 
the line should bo kept clear and straight; 
that it is not a question of what the 
Court will ordinarily do in this jurisdic¬ 
tion hut a question of W'hat the scope 
and object of this jurisdiction is. The 
limit set to the right of appeal is not a 
limit to all remedy against usurpation of 
authority. 

In tho present case the accused cannot 
in my judgment dispute the jurisdiction 
of the Magistrate to detm.'niine the case 
but he is in a position to present his 
case as follows : He need not ask us to 
disbelieve any of the prosecution evi¬ 
dence but says that it does not amount 
to proof or indeed to any evidence that 
ho knew of Lalit’s possession of the re¬ 
volver, or, if ho knew, that he was abet¬ 
ting Lalifs offence of possessing it ; still 
less that he himself was in possession or 
control of the revolver whether jointly 
with Lalit or otherwise. He says that 
the Magistrate has upon no evidence 
convicted him of possession by reason as 
his judgment shows of an erroneous no¬ 
tion that S. 34, I. P. C., enabled him to 
do so, and that his findings as to S. 19 (f) 
and S. 20 are contradictory and betray 
the illegality of the conviction. Now, in 
my judgment the finding that the accused 
knew of Lalit’s possession of the revolver 
is not a finding without any evidence 
though 1 do not think that the evidence 
oarrieB the matter beyond the realm of 
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suspicion. On the Magistrate’s own view 
cff the facts however I rlo not see how he 
could'in law convict this accused under 
S. 19 (f). There is no evidence that the 
revolver in Lalit’s pocket belonged to 
this accused and there is nothing to show 
that if this accused had asked fur it he 
would not have met with ihe reply : 
“Certainly not. It is my revolver.” No 
doubt if, both men acting together to 
shoot X, Lalit had fired the shot, S. 34 
might apply to render Manmatha guilty 
of murder or of wounding. Again if the 
Magistrate had found as a fact that the 
two were in joint possession of the re¬ 
volver the question before us would have 
been diliferent. 

But in what way S. 3,4 applies to show 
that Manmatha was in possessior or con¬ 
trol of the revolver. I do not under, 
stand. With all possible respect to the 
learned and very able Magistrate, this 
conviction rests in the end upon no 
foundation in the evidence or in the find¬ 
ings and I think it should be set aside 
under S. 107. We were asked to substi¬ 
tute a conviction for abetment, but we 
would only do that if the accused had 
had an opportunity to meet a case based 
upon S. 28, Arms Act, and if we ourselves 
were satisfied with the proof of the ele¬ 
ments of that offence. Neither condition 
is satisfied. I propose that we should 
treat this petition of appeal as an appli- 
cation under S. 107, Government of India 
Act, direct that the conviction be set 
aside and that the accused be acquitted 
and released. 

Pearson, J. —I agree. 

K.S. Conviction set aside. 
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Panckkidge and Pattehson, JJ. 

0, G. Lloyd —Petitioner.* 

• v. 

Emperoi —Opposite Party. 

Criminal Bevn. No. 204 of 1932, De- 
cided on 6th December 1932. 

(■} Evidence Act (1872), S. IS — Accused 
charged under S. 409, Penal Code^PIaa of 
bona fide peynienl to wrong persona under 
mitapprehension—Evidence of other transec- 
tiona of cenveraien of money to peraonal uae 
ia not admiatible—Penal Code (I860), S. 409. 

Whan an accused charged under S. 4(;9, Penal 
Code, pleaded that the payments were made bona 
fide to wrong persons under misapprehension and 
the prosecution tried to let in evidence of other 
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transactions in which the accused had appropri¬ 
ated sums of money out of fund entrusted to him 
to his ovtn use. 

Held : that S. 16, Evidence Act, had no appli¬ 
cation to the case and that such evidence would 
merely show general dishonesty and as such 
would be irrelevant and inadmissible for rebut¬ 
ting the accused's defence of bona fide payments 
to wrong persons. [P 138 C 1] 

(b) Evidence Act (1872), S. 167—Scope. 

Where a trial Court convicts au accused on the 

evidence part of which has been wrongly admit¬ 
ted and the Sessions Court excluding the wrongly 
admitted evidence upholds the conviction on the 
remaining evidence and the trial has taken a 
course substantially diiTerciit from that contem¬ 
plated by the law by the admission of a large 
body of inadmissible evidence, the case is outside 
the purview of S. 167, Kvidencc'Act, and should 
be sent back for retrial. fP ISO G 1, 21 

(c) Evidence Act (1872), S. IS — Conduct 
alleged and proved against accused suscep¬ 
tible of more then one interpretation — Evi¬ 
dence of similar acts is admissibly to show 
systematic conduct. 

Where the conduct alleged and proved against 
the accused is susceptible of more than one in¬ 
terpretation, it ia permissible for the prosecutiori 
to call evidence of similar acts on the part of 
the accused for tiro purpose of showing that his 
conduct is systematic, and therefore, not capable 
of a favourable iuterpretution. [P 137 C 2] 

Barwell and Monindra Nath Mnlcherjee 
—(or l^efcitioiior. 

A. K. Boy and G. Gupta Bhaya —for 
the Crown. 

Judymeiii .—This is a nilo granted by 
my learned brother M. C. Gliose, J. and 
myself calling iijion the Deputy Commis¬ 
sioner of Dibrugarh to show cause why 
the order dismissing tlie appeal of the 
petitioner against his conviction and sen¬ 
tence should not be set aside. The peti¬ 
tioner i.s an employee of the Telegraphs 
Depiartnient in Assam. He was convicted 
on Gtb November 1931 by the Extra As¬ 
sistant Commissioner on charges under 
S. 409, I. P. C. The charges were three 
in number and related to sums of money 
amounting in all to Its. 413-4-0. The try¬ 
ing Court convicted and sentenced the 
petitioner in respect of the first charge to 
six months’ rigorous imprisonment and 
to a fine of Es. 413-4-0 or in default to a 
further term of imprisonment for two 
months, the fine, if realised, to be paid to 
the telegraphs department as compensa- 
tion. In respect of the other two charges 
the petitioner was convicted and sen¬ 
tenced to six months’ rigorous imprison¬ 
ment on each of them, the sentences to 
run concurrently with the sentencEf of 
imprisonment imposed in respect of the 
first charge. The petitioner appealed to 
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the Sesaions Judge of the ASsam Valley 
Districts and on let February 1932 his 
nipeal was clismisBed. He obtained 
this Rule on 14th March 1932. The Rule 
was granted upon six out of ten grounds 
set out in the petition. The grounds upon 
which wo propose to dispose of the rule, 
are those which are concerned with the 
admissibility of certain evidence tendered 
by the prosecution. It was the case for 
the prosecution that the petitioner in his 
capacity of Suhdivisional Oftioer, Tele¬ 
graphs, Dibrugarh S\ibdivision was in 
charge of Government Funds drawn on 
imprest acepunt for various purposes, 
among which was tlie payment of wages 
to coolies employed from time to time on 
casual labour in connexion with repairs 
to telegraph linea in the Dibrugarh Suh- 
(livisioif. 

It is stated by the prosecution that 
with respect to the three .sums with 
which the chaigcs am concerned the pe¬ 
titioner, instead of paying those sums to 
the coolies as wages, converted them to 
liis own use, and it is also the ciise for 
the piosecutinn that the musler rolls, 
which from the record of the payments 
which the petitioner states ho made, are 
lictitious dooumenls in the sense that no 
payment was made to the persons whose 
names appear on the muster rolls or to 
any one. The prosecution called witnes¬ 
ses and produced doeumonts to prove 
that the jmtitioner did not in fact make 
any of tho payments appearing in the 
nnister rolls, and tliat circumstances 
showed that tho story that he had made 
such payments was not false but impos¬ 
sible. In addition to the evidence relat¬ 
ing to tho sums of money which formed 
the subject-matter of the three charges 
the prosecutio)! c alled evidence in respect 
of other payments which, they alleged, 
tho petitioner falsely claimed to have 
made, whereas in fact there had been no 
such payments, the petitioner having ap¬ 
plied tho sums in question lobisownuse. 
it appears that in addition to the three 
muster rolls with which wo are concerned, 
and which related to the charges on 
which the petitioner was convicted, 14 
other muster rolls were tendered and ad¬ 
mitted in evidence and the circumstances 
with regard to the payments shown 
therein w’ere investigated in the case at 
afly rate of a large number of them. The 
petitioner contended before the learned 
Sessions Judge that the Magistrate bad 
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wrongly admitted the evidence concern¬ 
ing the payments and muster rolls otbir 
than the payments which were th6 suh- 
ject-matter of the charges and the master 
rolls supporting them. 

The learned Sessions Judge has coro» 
to the conclusion that in this respect the- 
petitioner’s contention is well founded^ 
and that under the Evidence Act the evi¬ 
dence to which the petitioner takes ex¬ 
ception is not admissible. In the cir¬ 
cumstances of the case we have first to 
consider whether the learned Sessions 
Judge was right in the view he took, be- 
cause if we were of opinion that the evi¬ 
dence was admissible we should not have 
to consider the question of discharging 
or of making absolute the rule on any of 
tho grounds connected with that evi¬ 
dence. We have come to the conclusion' 
after bearing learned counsel for the peti¬ 
tioner and the learned Advocate General 
on behalf of the Grown, that the Ses¬ 
sions Judge was right in the view he 
took, and that the evidence should have) 
been rejected by the trying Magistrate.! 
The section of the Evidence Act under 
which the Crown'seekB to justify the ad¬ 
mission of the evidence is S, 16. In our 
opinion, S. 1-6 has no application to thej 
circnmstanccB of the case. The act al¬ 
leged was misappropriation of public 
money, and if the prosecution story was 
true that the petitioner had applied the 
money for his own purposes and had 
endeavoured to conceal his dishonesty by 
fabrication of false muster rolls, no 
question arose whether his act was an 
intentional or accidental act. Moreover 
it w'as common ground that if the peti¬ 
tioner had done what he was alleged to 
have done he must have done it with 
full knowledge of the nature of his action 
and with dishonest intention. Various 
oases were brought to our notice where 
tho conduct alleged and proved against 
the accused was susceptible of more than 
one interpretation. 

In sueh cases it is permissible for the| 
prosecution to call evidence of siinilar 
acts on the part of tho accused for the 
purpose of showing that his conduct is 
systematic, and therefore, not capable,of 
a favourable interpretation. In the state¬ 
ment filed by the petitioner when he' 
waB under S. 342, Criminal 

P. C., there are various observations to 
the effect that if it transpired that tho 
payments which he alleges be made, wero 



Llotdv. Empeboa 


138 Calcutta 

made to pers6ns who were not entitled 
td receive them, ha had acted hona fide 
and under misapprehension. The fact 
that in his statement he suggested the 
possibility of having made the payments 
•to the wrong persons under misapprehen¬ 
sion does not justify the prosecution in 
calling evidence of other transactions in 
which they say, the petitioner appropria- 
ted sums of money out of the fund en- 
itrusted to him to his own use. The case 
for the prosecution was not that ho had 
jdisbonestly paid money to persons who 
were not entitled to it. The case for the 
prosecution was that not only had he not 
|made any payment, but that it was im- 
possible for him to have made any pay¬ 
ment. If it be said that they were en¬ 
titled to anticipate his defence of bona- 
fide mistake, the answer to me appears 
to be that such an anticipation would 
not justify them in tendering evidence of 
instances of dishonesty of a different 
mature, because obviously it is one thing 
lor a Government servant to put govern¬ 
ment money into his own pocket and 
quite another thing to pay it dishonestly 
to persons not entitled to receive it. 
Therefore it appears to me that if the 
issue was whether the jjayments, if made 
were made bona fide, examples of conver- 
Ision of money to the petitioner's own 
use would merely show general dis- 
Ihonesty, and as such w'ould be irrelevant 
jlor the purpose of rebutting the peti- 
tioner's defence of bona fide payments to 
wrong persons. For these reasons we 
|Bgreo with the Sessions Judge that the 
evidence ought not to have been admit- 
!ted. 

Having dealt with the evidence the 
jadmissibility of which was challenged, 
the Sessions Judge proceeded to consider 
the rest of the evidence as to the admis- 
sibility of which exception cannot be 
taken, and came to the conclusion that, 
if be excluded from his consideration the 
eviSence w'rongly admitted, the remain¬ 
ing evidence justified the convection of 
the petitioners. At the first sight it 
would appear that the learned Sessions 
Judge has followed the course contem- 
plated both by tbe Code and by 3. 167, 
'Evidence Act, and has after due consi- 
-deration of tbe evidence properly admis- 
fiible come to the conclusion that the ac¬ 
cused is guilty. His finding is a finding 
of fact and prima facie we should 
not be disposed to interfere with it or 


1933> 

question its ifropriety in revision. But 
it is clear from the language of S. 167 
that it* is not in every case that the 
admission of inadmissible 'evidence will 
be disregarded on the ground that 
it appears to the appellate Court tliat 
.independently of the ovidenooimproperly 
admitted there was sufficient evidence to 
justify the decision. 

That, in our opinion, is clear from the 
language of the section which says that 
the improper admission of evidence shall 
not be ground itself " for a now trial 
or reversal of any decision. We have to 
consider whether there aroci,rcumBtances 
here which would justify our interference 
with the order of dismissal in spite of 
the provision of S. 167, Evidence Act. 
With regard to ‘tliis there arc some im¬ 
portant observations in the judgment of 
the learned Judge. Before the learned 
Judge tiio petitioner had taken exception 
to the mass of evidence whieh liad been 
given before the charges were framed, 
because apparently evidence was given 
as to the 17 suggested inst.'inces of mis¬ 
appropriation prior to tlm aeloction of 
three of such instances as the subject- 
matter of three charges eventually 
framed. The learned Judge bakes the 
view that this procedure was undesirable 
as it w'as bound to some extent to in¬ 
crease the difficulties of the defence. But 
he couples with this observation a state¬ 
ment to the effect that it is possible to 
conduct a trial, without infringing the 
provisions of the Code, in a manner pre¬ 
judicial to the accused, and that it is 
not easy to see how it is ])o3sible fur the 
Court to interfere in such a case. This 
is so, and we recognize tho difficulty of 
giving any rodtoss in cases of hardship 
where in fact the provisions of tho law 
have been observed, hut have operated 
harshly in tho circumstances of tho 
particular case. But tlio position is| 
quite different when the evidence is nol 
only embarrassing to the accused by rea¬ 
son of its complexity and bulk but is alsoj 
legally inadmissible, as we have held it 
to be here. 

It has not been questioned that, bad 
the evidence been confined to what was 
directly relevant to the three charges tbe 
scope of the inquiry would have been 
considerably reduced. It seems to us 
that we cannot allow the conviction to 
stand when the lower appellate Court 
has found that tlie difficulties of the peti- 
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tioner have been increased by the amount 
'of material, oral and documentary, ten¬ 
dered by the prosecution, and whore the 
fact that the amount has been so great is 
due to the admission of a large body of 
evidence not legally admissible. We at¬ 
tach less importance to the observation 
of che Judge that the evidence weighed 
with the Magistrate and influenced him 
in coming to his decision. We are not 
prepared to say that that is of itself a 
ground for setting aside the order com- 
plained of. The learned Judge was clearly 
impressed by the difficult position in 
which the (^efence was put by the admis¬ 
sion of inadmissible evidence, fur he re¬ 
peats the observation to which we have 
•referred shortly before concluding his 
judgment. In our opinion, the effect in 
this ciiio of the admission of a large body 
.>t inadmissible evidence has been tliat 
the trial has taken a course suhstanti- 
jally different from that contemplated by 
the law. We think that this is a circum¬ 
stance which compels us to hohlthat the 
case is outside the purview of S. I(i7. 
iWe nuud not concern ourselves with the 
other grounds upon which the rule was 
granted because wo think that the ground 
which we have dealt with of itself neces¬ 
sitates a retrial, and that even if the 
other grounds were substantiated they 
would not justify order oilier than one 
for a retrial. Wo thoreforo set aside the 
conviction and sentence and direct that 
the petitioner bo retried on the same 
charges by some Magistrate other than 
the Magistrate who had already dealt 
with his case. With regard to l)ail wo 
direct that pending his retrial the peti¬ 
tioner be released on furnishing bail to 
the satisfaction of the Chief Presidency 
Magistrate for his appearance on such 
data and in such Court in the province 
of Assam as may be reiiuired of him. 

K.s. Conviction set aside. 
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Jack and M. C. Ghosb, JJ. 

A. Jf. A. Zaman —■ Accused — Peti- 
tioner. 

V. 

tEmpetor —Opposite Party. 

Criminal Revn. No. 71 of 1982, Decided 
on 20th July 1932. 
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Penal Code {I860), S. 153*A'~~C‘‘Ilicieai of 
British Imperialiim but no promotioii jaf 
clesa betred-^S. 153-A does not eppll. 

While there were criticisms in an article of 
British ImperiaiUm and the Rulers of India 
accusing them of exploiting and crushing the 
"workers" and the proletariat, the article could 
not 'oe said to bo calculated to promote feelings 
of enmity or hatred between the Europeans as 
Europeans and the Indians as Indians. 

Held t that a charge under B. 153-A cannot be 
sustained. [P 13J C 2] 

Kshitish Chandra Chakravarti and 
Bamani Mohan Banetji —for Petitioner. 

Khundkar and Nirmal Ch, Chakra- 
varti—ior the Crown. 

Judgment .—This rule has been issued 
upon the Chief Presidency Magistrate of 
Calcutta to show cause why the oonvio- 
tion and sentence imposed upon the 
petitioner should not be set aside on the 
ground that the learned Magistrate ought 
to have held that the article in question 
is an attack upon the capitalista without 
reference to the Europeans and that the 
prosecution does not disclose an offence 
under S. 153-A, I. P. C. The charge in 
this case is that hy the publication of an 
article entitled “Sainrajya bader khara" 
or “Sword of Imperialism" the accused 
attempted to promote feelings of enmity 
or hatred between different classes of 
His Majesty's subjects to wit, the Euro, 
peans and the Indians and tWeby com¬ 
mitted an offence punishable under 
S. 153-A. Wo have perused the article 
which is the basis of the charge, namely, 
the article published by the petitioner in 
the paper called "Sarbahara'' of which 
he is the Editor, entitled “Samrajya 
bader khara,’’ and we find that while 
there are criticisms in this article ofj 
British Imperialism and the Rulers of; 
India accusing them of exploiting and 
crushing the "workers” and the prole¬ 
tariat we think that the article cannot 
be said to be calculated to promote feel¬ 
ings of enmity or hatred between the 
Europeans as Europeans and the Indians 
as Indians to which enmity the charge 
refers. Nor is there any evidence that 
there was any intention on the part ofj 
the accused to promote that kind of 
enmity. Wo think therefore that on the 
charge as framed the petitioner ought 
not to have been convicted. We there-, 
fore set aside the conviction and sentence' 
passed upon the petitioner under S. 153-A, 
and acquit him on the charge framed. 
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The petitioner will be released unless 
detained on any other sentence. 

t 

M.N. Buie made absolute. 
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Mallik and Patterson, JJ. 

A. II. A. Zaman —Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 68 of 1932, De¬ 
cided on 6th August 1932. 

(•) Penal Code (1860), S. 124-A — Indict¬ 
ment egainit Imperialism which was used in 
an interchangeable sense with Government— 
S. 124-A applies if hatred or dissatisfac¬ 
tion likely. 

The terms “Imperalism” and ''ImporiaH.stic 
Government” and Government as used in an 
article were interchangeable and it was in that 
interchangeable character that the writer used 
them when writing the article. The passages 
In which ‘‘reckless oppression, free exploitation” 
and other acts were attributed to ‘‘Imperialism” 
were well calculated to excite disaffection and 
hatred towards the author thereof and (iovern- 
ment was meant to bo the author thereof. 

Held ; that the article was seditions. 

[P140 C 2 ; P 141 G 1] 

(b) Penal Code (1860), S. 124 A—Sentence 
—Circulation of paper, age and education 
of accused are considerations. 

A paper had not any wide circulation and 
there were only ItO copies printed of the issue in 
which the seditious article was published. The 
editor was a young man of about 22 only with 
not very great education. In appeal the sen¬ 
tence of one year was reduced to one already 
undergone. [P 141 G 1] 

Kshitisk Ch. Chakravarty —for Appel¬ 
lant. 

Khundkar —for the Crown. 

Mallik, J. —The appellant A. M. A. 
Zaman has been convicted under S. 124-A, 
I. P. C., and under that section sen¬ 
tenced to one year’s rigorous imprison¬ 
ment. Zaman was the Editor, Printer 
and Publisher of a Weekly Bengalee 
paj^r "Sarbahara.” The charge against 
him was in respect of au article which 
appeared in that paper in its issue on 
2()th September 1931, under the heading 
"Massacre at Hijli and Besponsibility of 
the Nation." In this article the writer 
after condemning the incidents at Hijli 
proceeded to analyse the reasons why 
the incidents had happened, whether the 
Nationalists (the Congress leaders) would 
be able to remove the causes and the 
writer concluded by saying that the Con¬ 
gress leaders were impotent in the matter 
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and it would lie with the revolutionary 
proletariat to come forward to make the 
creationlof a wider and finer society pos¬ 
sible through the destruction of the ex¬ 
isting impossible, social and administra¬ 
tive regime and the article ended with 
the slogan ; 

‘‘Down with ImperaliBrn ; Victory to revo¬ 
lution : May the Proletariat bo victorious in 
all ways. What explanation can tho nation 
offer for the death of the prisonors 7” 

The passages in the article to which 
objection was taken were (l) : 

“Tho Imperialism which is based on reckless 
oppression and free exploitation has forgotten 
its responsibility. Hence such impossible op¬ 
pression on these men has been pCssible,” 
and (2) 

"It is not the impotent Congress leaders but 
the revolutionary proletariat who will, have to 
come forward to make the creation of a wider 
and finer society poa.siblo through th^,destruc¬ 
tion of the existing impossible, social and ad¬ 
ministrative regime in order that this fighting 
propensity of Imperialism nmy be stopped." 

According lo the prosecution tliese 
passages were seditions as they could not 
hut have excited disaffection and hatred 
towards Government. Mr. Chakravarty 
who appeared for tlio api)cllant conceded 
that if the term ‘‘imperialism” in these 
passages could be taken to mean ‘ Go¬ 
vernment” then that would he seditious. 
But his contention was that tho term 
‘‘Imperialism” in the article was not to 
be taken as meaning‘‘Government.” This 
contention, in my opinion, cannot for a 
moment bear scrutiny. According to the 
writer " imperialism ” had ; ‘ Waded 

through tho sea of blood of Santosh Ku- 
mar and Tarakeswar” who had been killed 
at Hijli, Imperialism had forgotten its 
responsibility and it was futile to cherish 
the hope of being partners of that Im¬ 
perialism. Imperialism could not wade 
through the sea of blood. It cannot for¬ 
get its responsibility nor can it have 
anybody as its partners unless it is taken 
to mean the followers of the doctrine of 
Imperialism which according to the 
writer the present Government was. I 
am therefore clearly of opinion that the 
terms "Imperialism” and “Imperialistic 
Government” and Government as used in 
the article were interchangeable and it 
was in that interchangeable character 
that the writer used them when writing 
the article. There can be no manner of| 
doubt that the passages in which "reck¬ 
less oppression, free exploitation” arid 
other acts were attributed to "Imperia¬ 
lism” were well calculated to excite dis-)i 
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laffection and haiired towards the author 
thereof and if Government was meant to 
be the autho^ thereof as it must have 
been meant as shown above, the articles 
were clearly seditious. 1 am therefore 
of opinion that the appellant was rijjhtly 
oonvicted under S. 124:.A, I. P. C. 

Then as regards the sentence. It ap¬ 
pears that the paper "Sarbahara” w'as 
not a paper with any wide circulation 
and there were only 750 copies printed 
)f tlie issue in whicli tlio seditious-article 
was published. It api>ears moreover tliat 
the appellant is a young man of about 
•22 only with not very great education. 
It appears further that the paper “Sar¬ 
bahara'’ is no longer in e.'tistence. Re¬ 
gard being liad to all the-sc circumstances 
I am of opinion that the ends of justice 
would J'e sati'iliod if wn reduce the sen- 
tcnco of ouc year’s rigorous imprisonment 
to the term already undergone. 

Patterson, J .—I agree. 

M. 'i. Sentence reduced. 
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Jack and M. C. Gnosis, -IJ. 

Jagan Nath Y’npaf/tj--Accused--Ap- 
pellant. 

Ernperut .Opposite Party. 

Criminal ^])j)eai No. 24 of 11)32, De¬ 
cided on 12th August 1932. 

Penal Code (1860), S. 124-A-Article read 
ac a whole referring to Indian Government 
is within mischief of S. 124-A. 

VVhen mading an iirticlo us a whole, it is 
clear that whaiover may have been meant by 
the opening paragraph referred to British Gov- 
orninont throughout the rest of the article, the 
Government established by law in British India 
is referred toj it can be held without evidence 
to that effect that the readers of the article 
would regard the whole as an attack upou the 
Uritish Government in India; A I It 1930 Cal 
244, Hel on. [1‘ 1^2 C Ij 

Santosh Kumar Basu and liamdas 
Mukerji —for Appellant. 

Khundakar and Anil Chandra Hoy 
Choudhuri —for the Crown. 

Jack, J .—The appellant has been con- 
ycted under S. 124.A, I. P. 0., and sen¬ 
tenced to nine months rigorous impri¬ 
sonment and a fine of Rs. 100in default. 
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rigorous imprisonment for three monthe 
on the ground that he was the Editor, 
Printer and Publisher of a Hindi ^weekly 
newspaper “Lokraanya” in which an 
article entitled “Kajal-ka-Pahar“ was 
published iu the issue of 28th Septem¬ 
ber 1931, which is found to be seditious. 
The grounds of appeal were that the 
Court below was wrong in holding that 
the article exceeded the bounds of legiti- 
mate criticism and that on a considera¬ 
tion of the entire evidence, facts and the 
circumstances of the case the Court 
should have acquitted the appellant. 
Two points have been urged befdro us, in 
the first place, that the Government re¬ 
ferred to in the article in question was 
the British Government and not the 
Government ostablised by law iu British 
India tiiid soooudly, that on reading the 
article as a w'hole the intention of the 
writer was, as he says, that bo was 
grieved at the incident in the Ilijli Camp, 
that ho made an appeal for an impartial 
inquiry and that it was not his intention 
to create disaffection towards Govern¬ 
ment. 

.\s regards tlietirst |x;int it isclear tliat 
the writer himself does not state that it 
was the British Government that he was 
attacking. lie says that it was not bis 
intention to create disall'uction towards 
Government, meaning obviously the Gov¬ 
ernment of India and not the British 
Government. But referring to the article 
itself i>ara. 1 may he interpreted as lo- 
ferring to the British Government iniis- 
inuch as in the opening words it is 
stated that; 

" British Gorernmeut is one of the civili/ed 
GovcrDiiients of the world.” 

The writer then goes on to say: 

” But Britain is putting a slur on her iiiiuie 
which she has earned iu India.” 

On behalf of the Crown it is argued 
that whatever may have been in the 
mind of the writer of the article, it is 
certain that to the minds of those who 
read it, it would mean the Government 
established by law in British India. On 
the other hand for the appellant it is 
suggested that there is no evidence as to 
the effect the article had on the minds 
of the readers and that iu the absence 
of any such evidence it cannot be assum¬ 
ed that the readers would have regarded 
it as an attack on the Government estab¬ 
lished by law in British India. Reading 
the article as a whole, however it is clear 
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that whatever may have been meant by 
the opening paragragh, certainly tbroagh- 
out tire rest of the article the Government 
jestablished by law in British India is re¬ 
ferred to: and in these circumstances 
[there is very little doubt that the read¬ 
ers of the article would regard the whole 
as an attack upon the British Govern, 
^ment in India, just as in the case In 
re India in Bondage (l), where the 
British Government is spoken of through¬ 
out and still the whole article was re¬ 
garded as an attack upon the Govern- 
ment established by law in British India. 
In the present instance that this was the 
intention of the writer is borne but by 
the fact that the incidents with which 
the British Government have no direct 
concern are referred to such as the 
Jallianwala and the Hijli incidents:- 

" The Jallianwala incident wa.t a big example 
pi her pitilessno.ss and Hijli incident is even a 
greater one than that," 

BO that there is very little doubt that 
the readers of the article when they read 
the passages such as 

" Britain is patting a slur on her name which 
she has earned in India. She has not once but 
several times demonstrated her barbarity. She 
is very proud of brute force. This has been the 
cause of her humiliation. The Jallianwala in¬ 
cident was a big example of her pitilessness and 
Hijli incident is even a greater one than that. 
Ho civilised Government would put to shame, 
humiliate, distract and crush the unarmed as 
has boon done under the aegis of the British 
rule,” 

would regard this as an attack upon the 
Government established by law in this 
country. The writer also goes on to say: 

” No Government has undergone the same 
moral degradation as the Government. To attack 
the unarmed is immoral. . . ' : It may bo that 
the sentries fired on the unarmed political pri¬ 
soners in Hijli possibly on their own responsi¬ 
bility but it would be understood that the ros- 
ponsibility lor it lies on the Government. If 
they do not want to hold an impartial inquiry 
into the misconduct of the sentries then the 
civilised world would know that there is an ac¬ 
cumulation of mental dirt in the mind of the 
British Government and that they approve of 
thfi action of the sentries. However much Gov¬ 
ernment may try to be truthful, their helpers 
are not so. ” 

The reference to helpers shows he can¬ 
not mean the British Government out¬ 
side India. Next he goes on to say: 

" It is futile to appeal to justice and equity 
in India under British rule. To all appearances 
it seems that the Government have no respect 
foe the lives of the prisoners at Hijli.” 

1. A I B 1980 .Cal S44=10t0 Cr U 328=127 
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There are other passages showing that 
he was anxious that Government should 
make an inquiry into tt!fe incident at 
Hijli e. g., he says: 

” In regard to the incidents like those in 
Hijli the Government should not admit the 
fault of their agents but should bold an impar¬ 
tial inquiry.” 

and he does give the Government a fair 
name where he says that: 

" They should ponder over this bitter thing 
about their welfare for a small blot puts a 
smudge on a fair name.” 

Still taking the article as a whole we 
think there is no doubt that it does come 
within the mischief of the S. 124-A, 
I. P. C. It is however not so extreme as 
some of the articles which have been re¬ 
ferred to and we think that in the oir- 
cumst.ances of the case the sentence 
should bo reduced to one of six months 
rigorous imprisonment with a*fino of 
Bs. 100 in default thn'e months rigorous 
imprisonment. Bet the appellant sur¬ 
render to his bail and serve out the sen¬ 
tence. Wo have been asked to order for 
the classification of the appellant as A; 
and wo think that ho may ho put in that 
class subject to any objection. 

M. C. Ghose, J. —I agree. 

Order. —An olijectiori has been raised 
on behalf of the Government as to the 
classification of the appellant being A. 
In the circumstances wo think this classi¬ 
fication should he left to the jail autho¬ 
rities. 

M.N. Sentence reduced. 
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Jack and M. C. Ghosb, JJ. 

Soko —Accused—Petitioner. 

V. 

Emperoi —Opposite Party. 

Criminal Revn. No. 663 of 1933, De¬ 
cided on 10th August 1033. 

Penal Code {I860). S. 354—Per Jaeh, J.~ 
Intention to outrage or knowledge that 
•<Mult it likely to outrage modetty of 
girl it necettery under S. 354—Per M. C, 
Ghote.J.—Offence under S. 354 can be com¬ 
mitted on git I of five and half years though 
the hot not developed tente of modetty, 

A little girl of five aud half years was playing 
with a boy of her ago aud the accused put his 
finger into her private parts and canted a mark 
on them. After a few houra the complained'to 
her mother of a burning pain in her private 
parts and the moUioB taw a red mark there. 
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When qaestioned the girl said that the accused 
pocked her there with his dnger. 

■ Held, Per Jack, J .—Under 8. 364 it must be 
shown that the assault was made iiitending to 
outrage or knowing it to be likely to outrage the 
modesty o£ the girl. The condvict of the girl 
showed that in fact her modesty was not out¬ 
raged. There were no suggestion that she had 
any hesitation in telling her mother exactly 
what had happened. It was therefore doubtful 
whether in fact the modesty of the girl was out¬ 
raged, and that therefore the conviction ought 
not to have been under 8. As a matter of 

face the charge might have been under 8. 333. 
Medical evidence sliowcd that there was injnry. 
In vie»v of the nature of the offento the sen¬ 
tence should be maintained but it should be 
under S. 333, 1. P. 0. [P 148 0 ‘ij 

I’erjV. C. Oknsc, J.—Oa the facts as found 
by the Magistrate 8; f!C4 would apply. No au- 
tlioiily Las boon sliown for the contention that a 
man who puts his finger into Uie private parts 
of a giil/)£ five and half years of age is not 
guilty utiiicrS. ;';i4 hut is guilty under S. .353, 
inaMiiuey as she has not developed a sense of 
modesty. h.iu'h action on Iho part of a man 
would tend to dcstioy tlin formation of a sense 
ol modesty in tho girl. [P 143 Cl 2j 

Sutlhansn Kuviar Sen —for I’etitioner. 

/ncA, .A.—fn this caso tlio imtitioiier 
has hepii convictnil under H. .‘iul, I.T.C., 
and Kcntencpd to six numtlis ri}?orou8 
intprisoninenij on tliogrouiid that lie out- 
ratfod tho modesty of a little girl of live 
and half year.s of ago. This rule was 
granted on tho ground that having regard 
to tho age of the girl and the fact that 
she did not take any notice of the alleged 
assault and never complained to any one 
about the olTcnco and she never cried or 
made any noise, tho learned M.Sigi3trato 
should have liold that tho said girl had 
not developed tho sense of modesty of a 
woman as contoinidated by S. 354, 
1. r. C., and assuch thecouvictionunder 
S. 304, I. r. C., is illegal and should not 
bo allowed to stand. The circumstances 
were that this little girl was playing 
with a boy of her own ago and the ac- 
oused aged about 50 put his finger into 
her private parts and caused a mark on 
them. This occurred in the afternoon 
and when her mother returned at about 
5 o’clock and bathed tho child, she com¬ 
plained of a burning pain in her private 
parts. The mother saw a red mark there 
and asked her how it had been caused 
and the child said that it was caused by 
the accused who was a servant of another 
family in the house. At the trial she 
said that Suku poked her there with 
h^finger. 

xhe police wore then sent for and 'the 
accused was sent up on this charge. 


When questioned the aocuaed said tbal 
the girl scratched herself thereby causiag 
the mark on her private parts. Tie girl 
admitted that she and the boy were play¬ 
ing foot ball but said that nothing had 
happened. Under S. 364 it must be 
shown that tho assault was made intend- 
ing to outrage or knowing it to bo likelyl 
to outrage the modesty of the girl. It is 
urged for the petitioner thot the conduct 
of the girl shows that in fact her modesty 
was not outraged. There is no suggestion 
that she had any hesitation in tellinp 
her mother exactly what had happened 
In the circumstances I think that it isi 
therefore doubtful whether in fact th» 
modesty of the girl was outraged, and 
that therefore the conviction ought not 
to have keen under S. 354, I. P.-C. As ^ 
matter of fact tho charge might hav« 
been under S. 323,1. P. C. Medical evi-l 
donee was taken and it showed that there 
was injury, namely, slight excoriation 
(rubbing off epithelium) with redness on 
tlio lower parts of the labia such as 
might he caused by a finger being turned 
round and round at the entrance of the 
vagina. In view of the nature of the 
offence I tliink that the sentence should 
he maintained but it should he under 
S. 323, I. P. C. The rule is accordingly 
discharged with this modification of the 
offence found. 

M. C, Ghose, J .—I am of opinion that 
on the facts a-s found by tho Magistrate,! 
S.354, I. P. C., would apply. Tlio learned 
advocate has been unable to show any 
authority for his contention that a man 
who puts his finger into the private partsl 
of a girl of five and half years of age is 
not guilty under S. 354 but is guilty, 
under S. 352,1. P. C., inasmuch as she! 
has not developed a sense of modesty. 
I am of opinion that such action on the 
part of a man as has been committed 
here would tend to destroy the formation 
of a sense of modesty in the girl and for 
lack of any authority I cannot agree} 
that the case does not come under S. 354, 
1. P. 0. As my learned brother thinks 
otherwise, I do not wish to differ having 
regard to the circumstance that the sen¬ 
tence is maintained. 

ll.B./li.K. liule disoharged. 
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C. G. Ghosb, and Panckridge, JJ. 

Mahendra Lai Bose —Accused—Peti¬ 
tioner. 

V. 

Gopal Chandra Dey —Complainant— 
Opposite Party. 

Criminal Revn. No. 96 of 1932, Decided 
on 6th May 1932. 

« Criminal P. C. (1898),S. 199~CompIaint 
by father of girl under S, 498, Penal Code— 
No circumatance* in exiatenee justifying com¬ 
plaint by father inalead of huaband—Com¬ 
plaint could not be entertained. 

Tbo father of it girl with whom she was resid¬ 
ing lodged a complaint under S. 498, Penal Code, 
alleging that the husband was ill when the com¬ 
plaint was lodged. It was however found that 
the husband was neither ill when the complaint 
was lodged nor were there any circmstances 
justifying complaint by father. ' 

Held-, that the complaint was in contravention 
of S. 109, Criminal P. 0., and therefore could 
not be entertained. [P 144 0 1] 

Nareiidra Kumar Basu and Jogesh 
iJhandra Sinha —for Petitioner. 

Santosh Kumar Bose and SatLs Chan¬ 
dra Sen —for Oppo.site Party. 

Judgment. —In this case the charge 
against tlic accused is that be has cnui. 
mitted an oileuce punishable under S. 498, 
I. P. 0., i. e. of having enticed away a 
married girl. The husband is not the 
complainant. It is said that at the time 
when the complaint was lodged, the hus¬ 
band was ill and that the girl's father, 
in whose house the girl had been residing, 
had therefore to be tbo complainant. The 
•ecord docs not bear any trace, whatso¬ 
ever that at the time when the complaint 
was lodged the husband was really ill 
and therefore unable to lodge the com¬ 
plaint himself, or that there were any 
circumstances which would have justified 
the father of the girl in lodging tlie com¬ 
plaint instead of. the husband. That 
being so, we are constrained to hold that 
the first point taken by Mrs Basu in sup¬ 
port of this Rule must prevail, viz., that 
the complaint having been one which is - 
in contravention of the terms of S. 199, 
jCriminal P.C., the proceedings were with- 
iout jurisdiction. The result, therefore is 
that the conviction and sentence are sot 
aside. The Rule is made absolute. The 
petitioner will be discharged from his 
bail bond. But w-e desire to observe that 
nothing that we iiave said will debar in 
any way either the husband of the girl 
or the father of the girl, should such a 
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necessity arise, from instituting a proper 
complaint against the accused after tak¬ 
ing the leave of the Court under S. 199, 
if he is so advised. 

s.N./u.K. Buie made absolute . 
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Jack, J. 

Oostha Behari Dey —Decree-holder— 
Petitioner. 

V. 

Indra Chandra Dey and others — ,4p- 
plicants—Opposite Parties.. 

Civil Rule No. 731 of 1931, Decided on 
lOth July 1931, from order of 2nd Court 
Munsif, Arambagh, D/- 19lh March 1931. 

❖ Civil P. C., (1908),O. 21, R. 100—R. 100 
does not apply in cases where there has been 
only symbolical delivery of possession. 

Rule 100 only applies wlicro thero i.s hcIiihI 
dispossoxsiou and a person whether holding 
under :i judgiiieiit-clebtor or any one else is not 
entitled to apply under tliis rule in a ease where 
there has bjon only syiiibolica! delivery of 
possession. [I’ 144 0 2) 

Khilish Chandra Chnkravarty, Pan- 
chanan Ohoshul nnd llenoy Krishna 
Ghose — for Petitioner. 

Rupendra Kumar Mitra and Khetra 
Mohan Chatlerjee —for tlio Crown. 

Judgment. — Tliis Halo was i.ssucd 
against an order allowing an application 
under O. 2J, R. 10, Civil P. C. It ap¬ 
pears that thi.s application''was made 
in consequence of an order giving the 
petitioner the decree-holder syinliolical 
possession of the land in suit. The ap¬ 
plicants under O. 21, R. 100 wore not 
the judgmont-debtors but holding uuder 
the judgmont-debtors or some oiio else 
and they were not dispossessed by thel 
decree-holder. O. 21, It. 100 only appliesl 
where there is actual dispossession nnd a| 
person whether holding under a judg-; 
ment-debtor or any one else is not enti-. 
tied to apply under this rule in a caso; 
where there has been only symbolical; 
delivery of possession. This Rule is miwlc 
absolute, the order of the Court below 
is set aside and the application under 
O. 21, R. 100 is rejected. The petitioner 
will got his costs in the Court below as 
well as in this Court-hearing-fee one gold 
mohuc in this Court. 

K.n./r.k. Buie made absolute.. 



1933 Legal Eemembbanceb v. Baisallee (0. C. Ghose, J.) Calcutta 145 


^ A. I. R. 1933 Calcutta 145 

. C. C. Ghose and Panckridge, JJ. 

Superintendent and Remembrancer of 
Legal Affairs, Bengal —Appellant. 

V. 

Baisallee and others —Respondents. 
Government Appeal No. 2 of 1930, 
Decided on 3rd May 1932. 

$ Criminal Trial — Jurisdiction—Com¬ 
mander of steamship complaining against 
members of crew of rioting and causing 
grievous hurt while on high seas—Processes 
not served as accused were not to be found 
on addresses given — Subsequently accused 
surrendering themselves — Case transferred 
to Third Presidency Magistrate—Third Presi* 
dency Magistrate had jurisdiction to proceed 
with trial although there was no evidence 
showing that accused were in Calcutta when 
complaint was made—Penal Code, S. 4. 

The cotamandor of a steamship laid a com¬ 
plaint before the Chief I’residency Magistrate 
against Aembers of Ihu crew charging them 
with having been guilty of rioting and causing 
.•ricvous hurt while on the high seas. Processes 
however could not l e erved on tlnun as they 
ecre not to be found on the address given. 
Mubrioqucntly after procl.innaioiis were i.ssuod, 
•ill the iK'cnsod surnnidcred themselves to the 
Chief J’lcsidency M'lgistiale, who transferred 
I he casi't-) the Third Presidency M.igisti'ato for 
. rial. 

llch! ; that the Third Piesidoncy Magistrate 
■lad jurisdiction lo iirocoed with the trial, 
.Uhough there was no evidence to show that the 
iicnsed were in Caleulla on .h ' day on which 
III- I'oinplaint was made : :!!• Ual 487, liel on, 

[P 145 C 2] 

Khundkar, Ninnal Chandra Chakra- 
arty anti Anil Chandra Hoy Choiodhury 
-fur tlio Crown. 

Lalit Mohan Sanyai ■ for Eespon- 
•i(*nt.r!. 

C. 0 . —Thio ii--:tn appeal Ijy 

I lie ]jf)cal Goveriunont ii^fainst an order 
made by the Tliird I’residency Magistrate 
Mr. Wajod -Mi aeuuitling the aeeusod 
riainiuUa and five others in resi>ect of an 
otTonce alleged to have lieon conunitted 
l)y them on the high seas before the 
steamship in whieh they were employed 
.IS members of the erow had arrived in 
Calcutta. The steamship "City of Her- 
fonl” arrived in Calcutta on 14th Sep- 
Iember 1929 and the accused were then 
>n Board. On 17th September the eom- 
inandor laid a complaint before the Chief 
I’residency Magistrate .igainat the ao- 
usod charging thorn with having boon 
guilty of rioting and (-.vising grievous hurt 
io two engineer ofliccrs. rrocesses were 
i-ssued and warrants ordered to he served, 
i'he warrants were not executed as the 
iccusod, it is said, were uot to ho found at 
193-3 O/'O * 20, 


the Kidder pore address which they had 
themselves supplied to the shipping 
office. Thereafter proclamations wgre is- 
sued against the accused. But the S. S. 
City of Herford left port towards the 
end of September 1929 after the evidence 
of Captain Baker and the two engineers 
were recorded under S. 512, Criminal 
P. G. It is said that all the aooused 
subsequently surrendered before the Chief 
Presidency Magistrate who transferred 
the case to Mr. Wajed Ali for disposal. 
The Third Presidency Magistrate, as 
stated above, acquitted all the accused 
on the grounii that the Chief Presidenoy 
Magistrate had no jurisdiction to take 
cognizance of the case on 17th September 
1929 inasmuch as there was no evidence 
to show that the accused were iu Cal¬ 
cutta on the said day. It is against that 
order of acquittal that the present appeal 
has been preferred. 

After the admission of this appeal only 
onu of the six accused, namely. Samiulla 
has been arrested and he is represented 
before us to-day by Mr. Lalit Molian 
Sanyaf. Mr. Sanyal's contention is that! 
there was no evidence that ou the date| 
the processes were issued tlio accused; 
was in Calcutta and therefore the Court- 
had no jurisdiction whatsoever to enter¬ 
tain any cninplaint against the accused. 
A clear ajid .sufficient answci to ibis con¬ 
tention will lie found in Ss. GH-I and 68(5, 
Morchanis Shipping Act 57 and 58, Vic¬ 
toria Chap. (50, and re fere nee ill 11 V also; 
ho madt- in this connexion to the uas'..' 
reported in Emperor v. SaUmbllah (1), 
wliich is ' u ill! fours with the present 
one. It does not appear from the record 
that on tlio date the processes v.i-re issued 
by the Chiel' .Presidency Magistiate the 
aecusod wejo not in Calcutta. They 
might not have been found liy tlic jiro- 
cess server, hub it does not follow that 
they were not in Calcutta, and having 
regard to the wide terms of Ss. 6H4 and 
686, Merchant Shipiung Act, 1 am not 
jirepared to say thattheCliiefPiosideucy 
Magistrate hati no jurisdiction whatso¬ 
ever in issuing the processes on the date^ 
the same were issued. Be that as it may 
all the accused obeyed the processes of 
the Court and suireudered heforo the 
Chief Presidency IMagistvate and suhse-i 
quently also before the Tliird Prosidencyj 
Magistrate. That being so the Court of| 

" irO^I2r39’'t:iiT’487=is'cT'L J 246=14' 
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the Third Presidency Magistrate had 
abundant jurisdiction to proceed with 
the tjial of the accused. That not having 
been dune and the acquittal being one 
which was wrong in law it must be set 
aside, and so far as the accused Samiulla 
is concerned being the only one who has 
been arrested in pursuance of the orders 
of this Court there must follow an order 
of retrial. The result therefore is that 
the accused Samiulla will be retried in 
accordance with law on charges under 
Sb, 14(3 and 324, 1. P. C. The other ac¬ 
cused have not been arrested and so far 
as tliey arc concerned the present appeal 
will remain ponding. 

Panckrirhji', /.--I agree. 

S.N./ii.K. Order accordingly. 

A. I. R. 1933 Calcutta 149 

C. C. Chose and Panckridoe, .T.T. 
Jiama7ii Mohan De —Appellant. 

V. 

Jimperor —Opposite Party. 

Criminal Appeal No. 919 of 19.31, De¬ 
cided oil 3rd May 1932. 

(a) Evidence Act (1872), S. 133 — Where 
first statement requires corroboration from 
independent sources, such corroboration can¬ 
not be sought in accomplice’s evidence re¬ 
corded in Sessions Court—Criminal Trial. • 

Wbcie the first statement required rortobora- 
tion ftoiu an independent source, such corrobora¬ 
tion could not be songiit in the evidence of an 
accomplice recorded in the Sessions Court. Cor¬ 
roboration must lie had from independent 
sources, and if such corroboration could not be 
had then the first statement was not corrobo¬ 
rated at all and that being so, ordinarily it 
would be very unsafe to act on the first state¬ 
ment which was not coiroborated. [P 147 C 1] 

(b) Evidence Act (1872), S. 26 — State¬ 
ments made by accused to daroga showing 
place in jungle where occurrence took place 
are not admissible being confession made to 
police officer while in custody—They are not 
made admissible by Evidence Act (1872), 
S. 27. 

StatementR made by the accused to the daroga 
showing the place in the jungle where the occur¬ 
rence in question via., taking away a female 
child and having sexual intercourse wiih her 
tqpk place, cannot be admitted in evidence they 
being in the nature of a confession made to a 
police officer while in custody. S. 27 has no ap¬ 
plication and would not make the statements 
admissible. [P 147 G 1] 

Uemendra Kumar Das —for Appellant. 
Manindra Nath Mukerji — for the 
Crown. 

Judgment. —In this case the accused 
who is said to be a boy aged 13 years 
has been found guilty under 8.376, 

I. P. C., aud has been ordered to be de¬ 
tained in a reformatory echool for a 


period of six years in lieu of imprison, 
ment. There was a charge under S. 304, 
1: P. C. But the jury acquitted the 
prisoner under that charge. The facts, 
shortly stated, are as follows; It is al¬ 
leged that the accused Beni took a child 
named Hasi away on the afternoon of 
18th April 1931, liad sexual intercourso 
witli her and afterwards removed the 
girl to his own house with the help of 
his mother, kept her there for the night 
and the next day also. The child, Hasi, 
w.as aged about six years. Some time in 
the aftovnoun or thereabouts on the last 
mentioned day, the girl died and the 
suggestion is that somebody' belonging to 
Beni's house must have thrown away 
the (lead body of the cliild into a pit in 
which it was found on the next day at 
about 10 or 11 a. m. Thereafter the 
matter was reported to (lie child^s father 
aud the dead body was taken lioine. In¬ 
vestigation followed and the accused was 
coinniitltid to take iiis ttial in (lie Ses¬ 
sions Court. Evidence ^sas led by the 
prosecution to provo that the deceased 
child was last seen ali\e with Peni auif 
that the search for the cliiM was at liist 
infructiKuis and it was not until the 
third day, i. e., Monday Mic 2lHt April 
that a hoy named Putnl made certain 
statements to the police on which they 
were both arrested .■itul sentuptoMoulvi- 
bazar to have tlieir confessions recorded 
by a Magistrate. Tlio confessions inado 
by the two boys Beni and Putul wci'o re- 
coriled by the Magistrate on the samu 
night and the accused were reniatuled to 
hajal. As stated above, thcic was a 
l>reliminary imiuiry by the Riibdivisional 
Magistrate of Mouiviba/.ar wlio commit¬ 
ted the present accused to stand his trial 
in the Sessions Court. 

At the hearing of this appeal, the main 
point which has been argued is this that. 
Beni's confession before the Magistrate 
having been retracted before the Sub- 
divisional Officer, and also in the Sessions 
Court, before it could be used in evidence 
against Beni, it required corroboration. 
It is pointed out in the charge that such 
corroboration was to be found in the evi¬ 
dence of Futul recorded in tlie Sessions 
Court, Putul was an accomplice. Of 
that there cannot be any doubt and the 
learned Sessions Judge in an earlier pait 
of his charge pointed out quite correctly 
that where a oonfession or statement, be¬ 
fore it could safely, be used against the 
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confessor or the maker of the statement, 
requirtsd corr«)boration, such statement 
or confession could not be corroborated by 
the statements or the evidence of an accom- 
j)lice. Hut in a later part of the learned 
,1 udge's ohaifSo he has api)arently directed 
tlie jury to find for themselves whether 
tlie confession or statement of Beni did 
not derive corroboration from the evi¬ 
dence of Putul recorded in the Sessions 
Court. Ill otlior words, he has directed 
tlie jury to tliis elTect that wliile the con¬ 
fessional statement of tiie accused could 
not bo acted safely aiiainst the maker, 
i, c., the accused who made the confes¬ 
sional stiiteinent, the corroboration was 
In he sought in the evidence of iiccom- 
Vliee recorded in the Sessions Court. This 
iiii our opinion, is wholly wiong and it is 
against ^lie elonicntary rule tliat where 
llie livst btateineut reiiuired corrol)ota- 
tioii from an independent source, such 
rorroln.iation could not he sought in the 
midenco c'f an accomplice lecorded in the 
Sessions Court. Corrohotation iiinsl he 
had from indeitemleni, somce'J, and if 
h\ic!i eorrobovat.ion could not he had then 
the first statement was not corvohonited 
;i! all and that being so, ordinarily it 
would he very unsafe to ntd on the first 
'statement which was imf. coi Kihovatiid. 

In the second place, it lias been argued 
;lliat the statements inaifc to the daroga 
by Ifoni showing the place in the jungle 
whore the occurrence in question took 
'place, could not he admitted in evidence, 
■Ihoy being in tlie nature of a confession 
'made to a police oflicer while in custody. 
;lt is said tliat under H. 27, Evidence Act, 
•uch statements are admissible in ovi- 
deneo. When one looks at the terms of 
|s. 27, one realises at once that S. 27 and 
the rule laid therein can have possibly 
no application whatsoever to tlio circum¬ 
stances of this case and the statements 
'made to the daroga must he treated as if 
they were statements made to a police 
ofheer in custody and in the nature of a 
confession. That being so, that state¬ 
ment must bo ruled out and should not 
he treated as admissible in evidence 
'a.gainst the accused. There is another 
circumstance to Avhieh we desire to call 
attention. It does not appear on the re¬ 
cord that the retracted confession of 
lleni received any confirmation or sup¬ 
port from the evidence of the medical 
gentleman who examined the child and 
who was called to give evidence. At the 
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time when the medical gentleman exa- 
mined the dead body of the child, tHe 
body was found to bo in a ■state of de¬ 
composition and the medical gentleman 
was unable to say whether the offence of 
rape had been perpetrated by the accused 
on the child. In other words, there rvas 
no evidence to suggest that an offence 
punishable under S. 376, I. P. C., so far 
as the medical gentleman was concerned 
had been committed. 

This being the state of the record, it 
follows from what has already been 
stated on the first two points concerned 
that the conviction by the jury on a 
charge of this description cannot be al¬ 
lowed to stand. The re.siilt is that in 
our opinion the conviction and sentence 
must be set aside and the case roust bo 
sent hack for retrial in the light of the 
observations which follow. So far us 
S. 37G is concerned, having legard to the 
state of the record, we are of opinion 
that the accused should bo acquitted 
under that charge. Hut the evidence on 
tiro record points to the tact that while 
tho accused might not have committed 
the offence punishable midcr S. 376, ho 
may have cominitterl an offence puuisli- 
ablc under S. 3 .'j 4. Hut this is a matter 
fur inquiry and in sending the case back 
wc desire tiiat tho District Magistrate 
should inquire whether or not the ac¬ 
cused had been guilty of an offence 
punishable under B. 354, I. P. C., and 
wo accordingly direct that he will take 
the necessary stops in this belialf. The 
accuserl who is on bail will remain on 
tho same bail pending furtlior orders of 
the District Magistrate. 

S.N./H.K. Case remanded. 
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Mallik and Rkmpuy, J.T. 

Nabani Nath Mukherjee and another 
—Appellants. 

V. 

Empcroi —Opposite Party. 

Criminal Appeal No. H83 of 11)30, Deci- 
ded on 2J st April 1932. 

Criminal P. C. (1898), S. 476—Expreia 
finding that in intereit of jualice inquiry 
ihould be made into offence is eiaential. 

In the abstcncc of an. express finding that it 
was expedient in the interests of justice that an 
inquiry should be made -into the oflenco, a com¬ 
plaint made under B. 4T6 is not maintainable ; 
A J n 192B Cal 862 and A I H 1990 Cal 362, 
lUl. OH. [P 148 0 1] 
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S. G. Taluqdar, Surajit Chandra 
liahiri and Sailas Chandra Taluqdar — 
(or Appellants. 

Manindra Nath Mulcerji —for the 
Orewn. 

A/aWifc, iT. —This is an appeal under 
S. 4:76.B, Criminal P. C. It has arisen 
in this way : One Nabani Nath Mukerji 
brought a case of cheating under 8. 417, 
I. F. C., against Prafulla Chandra Ghose. 
Nabani’s brother AparnathMukherjiwas 
a witness for Nabani. The case against 
Prafulla ended in acquittal. The trying 
Magistrate thereupon called upon Nabani 
and Aparnath to show cause why they 
should not be proceeded against under 
8. 211, I. P. 0., and when they showed 
cause the Magistrate, after considering 
the cause shown by them, de-^ided to 
make a complaint under S, 476, Criminal 
P. C. Nabani and Aparnath thereupon 
came up to this Court and filed the pre¬ 
sent appeal. The hearing of the appeal 
was stayed in view of tho fact that 
Nabaui had filed a civil suit in tho Cal¬ 
cutta Small Cause Court relating to tho 
facts on which he had instituted tho 
criminal case of cheating. The civil suit 
has ended in tlie dismissal of Nabani’s 
jase. 

The ordoi made by the learned ^lagis- 
,fcrate under S. 476 oannot in our opinion 
be maintained. In the order made by 
'him tiio learned Magis^trate nowhero 
found that it was expedient in the in¬ 
terest of justice that an inquiry should 
he made into the ofTenco under S. 211, 
1. P. C. Tt has boon hold in tho ease of 
^Keraviat Ali V. Eni2h’rot (l), as also in 
tho caso of Surendia Nat)! Jana v. 
Eumudo- Charan (2) tliat it is only when 
a Court i.-j expressly of opinion that it is 
expedient in tho interest of justice that 
an inquiry should ho made that an order 
under S. 476 can be in.ado. As there was 
no such express finding in the present 
case the order of the Magistrate under 
S.* 476 must he v.xcated. The appeal is 
accordingly allowed and tho jippellants 
w’ill be disehargod from tho hiill-bonds. 
Bern fry, J. — 1 agree. 

S.n./r.K. Aj)peal allowed . 

1. A I 11 1028 Cal 36J=113 I C 812=65 Cal 
1312. 

?. A r R 10.'<0 Oal 352=120 I C 410. 
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Pearson and M. 0. Ghose, JJ. 

Sudam Chandra Bag —Accused—Peti¬ 
tioner. 

V. 

Emperoi —Opposite Party. 

Criminal Revn. Case No. 885 of 1931, 
Decided on 11th January 1932. 

(a) Criminal P. C. (1898), S. 494—Trial— 
Magiatrate permitting Public Prosecutor to 
withdraw one accuced from prosecution ao 
that hia evidence might be available againtt 
other accused — Such person is competent 
witness in law. 

The trial Mogistrato has a wide discretion 
under S. 494 to permit tho Public I’rosccfltor 
to withdraw from tho prosecution one of the 
accused in order that his evidence might bo 
available for tho charge against tho other accused 
who is being tried jointly with him aud such a 
person is a competent witness in law; A 1 li 1929 
Cal 319, Foil. lU ug C 1] 

« (b) Evidence Act (1872), S. 114, Ulus, (b) 
— Co-accused against whom charge is un¬ 
conditionally withdrawn is more reliable wit¬ 
ness than accomplice under conditional 
pardon. 

Tho co-accuscd against whom the charge has 
been unconditionally withdrawn is .i morn reli¬ 
able witness than the iiccomplico who is e.s.iin 
ined under conditional paidoii, allhongh pro¬ 
per corroboration is iiucoss.aiy in ca.'-es of both ; 
25 iJiim 122, Rel. on. (]’ 149 C 2] 

(c) Evidence Act (1872), S. 27 — Police 
officer interviewing person charged with 
offence of being in possession of cocaine and 
walking with him to place pointed out by 
him where cocaine was discovered—Accused 
held to be under police custody and state¬ 
ments held admissible under S. 27. 

Where'a iiolico oflicer, although be arrirted 
a person charged with being in possession of 
cocaine after the finding of the cocaine with 
him, interviewed the acenacd and was wit.li iiini 
for a considerable time and walked with him to 
the place wheru the accused pointed out lb.> 
r,pot wlicrc the cocaine might be. found: 

Held : that the accu.scd was in police cuslody 
at tho time when he made the statoniont as to 
the spot where tho cocaine could be found and 
his btatement was admissible under S. 27. 

[r 149 C 1. 2, 

8’. K. Sen, Hiralnl Gavgnli a nil An¬ 
ri talal Mukherji- —tov Potitioner. 

Kho7idkar and Anilcndra Nath E"i 
Ckaudhury —for the Crown. 

M.G.Ghosr, J. —Tho politioncr Sudiiin 
Chandra Bag was cimvicted by ri Jlagis- 
trato tinder 8. 14, Dangerous Drugs Act, 
fur possession of a quantity of cuuaiiio 
and sentenced to rigorous imprisonment 
for nine months and a fine of Rs. 1,000. 
On appeal the learned Additional Sessions 
Judge uphold the conviction but reduced 
the imprisonment to six months aud h!io 
fine to Rs. 500. It is urged in this Court 
that there is no legal evidence to connect 
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the accused with the possession of the 
cocaine. It appears that one Suren 
‘Ualdar was a co-accused with the peti. 
tioner. After some evidence was taken 
the Magistrate on the prayer of the Pub¬ 
lic Prosecutor discharged him under 
S. 494, Criminal P. C.,and thereafter the 
Public Prosecutor examined him as a 
prosecution witness. The learned counsel 
has urged that Suren Haidar, in the 
circumstances, was not a competent wit¬ 
ness. 

After hearing the learned counsel who 
'quoted many cases, and after hearing the 
learned Deputy Legal Bemembrancer X 
um'of opinion that Suren Haidar was a 
witness competent in law. The trial 
Magistrate was within his discretion in 
permitting the Public Prosecutor to with¬ 
draw from the prosecution of Suren Hai¬ 
dar in otdor that his evidence might be 
available for tlio charge against the other 
accused who was being tried jointly with 
him : see the case of 0. V. Baman v. 
Emperor (1). It is also urged that even 
if Huron’s evidence bo compotent in law 
his evidence was pointed and should not 
bo accepted without proper corroboration. 
'Tliero is some force in this argument of 
the learned counsel though it is to be bo- 
servod that tho co-accused against whom 
the charge hasbocnunconditionally with- 
|diawn is a more reliable witness tliantho 
accomplice who is examined under con¬ 
ditional pardon : sco the case of Queen- 
ISmpri'ss V. Hussein Uaji (2). 

It is next urged that there was no 
evidence to connect the accused with tho 
l>laco whore tho cocaine was found. So 
that no presumption can be drawn that 
the accused was in possession of the same. 
Tho evidence is that the petitioner Sudam 
took a police officer to two separate 
places which upon his direction were dug 
out and tho incriminating cocaine w'aa 
found there. The learned counsel urges 
that the alleged statement of the accused 
was made at a time wlion he was not 
in police custody and therefore his 
statements are not evidence nnder S. 27, 
Lvidouce Act. I am of oidnion that this 
argument is not correct upon the facts. 
Though the police officer deposed that 
he arrested the accused after the finding 
of the cocaine, it is clear upon the evi¬ 
dence that he had interviewed the peti- 

1. A I B 1929 Cal 310=121 I 0 078 = 66 Cal 

1023. 

2. (1901) 25 Bom 422=2 Bom L B 1095. 
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tioner and was with him for considerable 
time and walked with him to the two 
places where the petitioner pointed out 
the spot whero the cocaine miglit be 
found. In the circumstances there is no 
doubt as to the fact that the accused was| 
in police custody at the moment when he. 
made the statement as to the spot wherej 
cocaine could be found. The Courts below 
wore correct in finding, that the accused 
was in actual possession of the cocaine. 
In the circumstances I am of opinion 
that the petitioner was rightly convicted 
and that the sentence imposed by the 
Sessions Judge is not, in the circum¬ 
stances of the case, too severe. The llule 
is discharged. The’lpetitioner, if on bail, 
must surrender to his bail and serve out 
the sentence. 

Pearson, J. —I agree. 

b.M./b.k. Buie discharged. 
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Pearson and Maldik, JJ. 

Bama Aiyar and another — Peti¬ 
tioners. 

V. 

S. P. Das Gupta —Opposite Party. 

Criminal Revn. No. fi71 of 1931, De¬ 
cided on 8th December 1931. 

Criminal P. C. (1898), S. 203—Lorry 
purchased on hire purchase system—Owner 
forcibly dispossessing purchaser on alleged 
breach of contract—Purchaser filing com¬ 
plaint and asking for search warrant—Magis¬ 
trate dismissing complaint but ordering re¬ 
turn of lorry to purchaser on having bond 
from him to produce it whenever required— 
Magistrate’s order held proper. 

A lovry was purchased on a hire purchase sys¬ 
tem—^Thc owner some time after this forcibly 
removed the lorry from the purchaser’s posses¬ 
sion on an alleged breach of contract. Tho pur¬ 
chaser then filed a complaint against the owner 
and asked for a search warrant. Tho Magistrate 
dismissed the complaint under S. 203 butordered 
that the lorry be handed over to tho purohafer 
on taking a bond from him that ho would pro¬ 
duce it whenever required : 

lleld : that in the above circumstances the 
order of the Magistrate was proper. Re had a 
right to order the rcuumption of status quo, so 
that the rights of the parties might bo deter¬ 
mined in a civil Court, as the matter of tho al¬ 
leged breach of contract was one concerning the 
civil Court : AIR 1931 Cal 465, Dint. 

[P 150 C 1, 2] 

Suresh Chandra Talukdar and Pari- 
mal Chandra Guha —for Petitioners. 

B. B. Das anil Bam Das Mukherjee — 
for Opposite Party. 

Pearson, J. —The petitioners are the 
re*prosentatives of tho Commercial Credit 
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Corporation Ijtil. This company let out 
motor lorries and cars on the hire pur¬ 
chase system, and in the present case the 
liirerwas the opposite party to this rule. 
The hirers had made various payments 
in fuliiitnent of liis contract, when some 
dispute arose between the parties and the 
petitioners managed to take forcible pos¬ 
session from the hirer and remove*! the 
car to their own premises. The hirer 
thereupon filed a complaint before the 
Presidency Magistrate and asked for a 
search warrant for the lorry. The Magis¬ 
trate made the order, upon the comi)lain- 
ant giving a bond to produce it whenever 
required. The present iwtitionors came 
in and alleged that" the hirer had been 
guilty of various breaches of the contract 
and defaults in payment, and they had 
given notice more than once that tlio 
hire of the vehicle would i)e terminated 
and possession resumed i'y the liirers in 
terms of the agreement. Tlie ^lagistrate 
passed orders dismissing the complaint 
under S. ‘203, Criminal P. 0., hut main¬ 
taining the order making over the vehi¬ 
cle to the complainant. Against that 
order tJiis rule is *lirecled. 

It is said tliat the Magistrate has no 
jurisdiction to make sucli an order and 
that ll'.o case is on all fours with the 
case of Brojendra v. K. S. Sama (l). 
The facts in that case were very differ¬ 
ent, though it has the similarity that the 
question arose over a motor bus taken 
on tlie liire purchase system. But there 
the position was that the owner had by 
some trick taken possession of the bus, 
and the hirer had recovered possession 
again l)y some other strategy or trick, 
ThereuiKin the owners had made a com¬ 
plaint of theft and obtained an order for 
delivery of the bus which order the High 
Court set aside. The present case is very 
different : the hirer has been forcibly 
dispossessed of his lorry and)the Magis¬ 
trate lias ordered it lobe restored to him. 
On the one side it is alleged that the 
psAty had a right to terminate tlie con¬ 
tract and rosumo possession : on the 
other side it is alleged that no suclt right 
existed. Very obviously this was a dis¬ 
pute of a civil nature, and if the right 
to recover possession had matured, the 
natural way for the ow'ners to enforce 
that right is by proceedings in the civil 
Courts, Whether tliey had acquired that 

“l.'A I K 193i^afC 1M7“^T2 
Or L J 933=132 IC 902. 


right depended upon facts which wore in 
dispute between the parties. In the cir- 
oumstances of this case I see no reason, 
why oh principle the Magistrate shouldl 
not order the resumption of tho status 
quo so that the determination of the 
rights of the parties might he jn-opcrly 
sought before the civil Courts, as itj 
should have been in the fust instance. 
It appears tome that tho language of tho 
section is wide enough to cover an order 
such as this, and that there W'as no lack 
of jurisdiction in the learned Magistrate. 
It is unnecessary to comment on the 
Magistrate's view of llio nature of tho 
contract between tho parties, heea'use 
oven assuming llie petitioners hero re¬ 
mained tlie owners, tho <iuesfion whe¬ 
ther tliey were entitled to tormipalo the 
hire in the events that had hap]>ened 
was a matter for determination' in tho 
civil Com la. The rule is therefovo dis¬ 
charged . 

Mallik, J .— 1 agree. 

li.v.,''li.K. Hide diaohanjed. 
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MALI.IK AND Rkmfuv, JJ. 

B. S. Corbel and o</ier.s—First I’.irty. 

V. 

Sonaulla Baaunia .Second Party. 

Ci;imimil Ref. No. i05 of 1931, De¬ 
cided on lltli April J932, made by .\ddl. 

Sess. Judge, Rang pur. 

Criminal P. C, (1898), S. 133 — Peraon 
raiding bit low land and causing overflow of 
rain water into other lands cannot be pro¬ 
ceeded against under S. 133. 

A proceeding under S. I33\v»s slarled iigaiiii.t 
a person oti tho ground that ho by raising tho 
level of his low land caii.scd an overHow of sur¬ 
plus rain water into other lands. 

Held ; that 8. 183 did not apply and tho per¬ 
sons damnified by the tortuous act may have 
their remedy bv civil suits : AIR 1914 All 
213, Foil. [P 161 (! 1] 

Badhicaravjau Guhn — In support of 
the Reference. 

Mallik, J. — This is a reference made 
by the Additional Sessions Judge of 
Rangpuv. It arises out of a proceeding 
under S. 133, Criminal P. C. It appears 
that one Sonaulla Basunia purchased 
some brickfield land which was low- 
lying and into which surplus rain water 
from neighbouring lands used to flow 
during the rains. It appears also that 
Sonaulla has now' raised the level of that 
low-lying land of his with the result, 
that it has prevented tho flow of surpfus 
rain water from the adjoining lands 
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causing an overflow into other lands. 
The learned Judge has recommended that 
the proceeding should be cancelled on 
the ground that the learned \fagistrate 
liad no jurisdiotion to deal under S. 133, 
Criminal P. 0., witia the present case. 

The reforence, which is not opposed 
before ns, should in iny oi>iniou, be ac- 
«opto<l. The facts of the present case 
seem to ho on all fours with the facts of 
tlie case in fagarnath Sahu v. Parmes- 
iwur NO'fain (l), whom it was held that 
'ill a case like the present one, S. 133 
iwould not be applicable and tliat if it is 
'found tliat any injury has been caused 
il)y any tortimus act of the man against 
wlioin proceedings under S. 133 are 
■^oiiglit. then the persons who have been 
damnili(wl may have their remedy by 
civil suits. For tlio rc.asons given al>ovo 
[ wonliPac.ccpt t lio reforence and cancel 
the proceeding-; under S. 133, Criminal 
1 ’. 0 . 

Jicm/rg, J. -I agree. 

S.N.'lMC. flrfcti'iiGe nnftwrn>fl. 

■ 1. .x I'li j'jii ui I c isi—ir> I'i- L‘.r 

220=HG .Vll ‘20J. 
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(iriFA .\Nii M. C. (InosH, JJ. 
])iutt.ipnr 'L'rathng and Banking Cg. 
//<d.—■.-\]>l)olIants. 

V. 

Prchha.ih Chandra and otlirri — 
Respondents. 

.\pi>cal No. oOn of lil.'lfl. Decided on 
.27tb June 193‘J, against Original Order 
of Dist. ludgo, i!l-Parganas, I)/. Dili 
Vugnsl l!))}0. 

(a) Provincial Insolvency Act (1920), S. 75 
-Petition bv creditor—Prayer to join co- 

debtors-'Other creditor allowed to intervene 
as creditor but his debts not proved—Prayer 
disallowed—Intervener is aggrieved party. 

A person who is allowed to appeal' in the 
prucuodiiigs filed by another creditor and inter* 
vened in the same, as a crt?ditor though his 
debts had not at the time been proved is a 
person aggrieved by an order disallowing <a 
praver for joining 'certain other persons us 
debtors made hr another creditor: AIR 1927 
nal 16-3, Ref. ' [P 162 0 2] 

(b) Provincial Insolvency Act (1920), S. 75 
13)—Admission of and proceeding with ap¬ 
peal is grant of leave. 

The fact of an appeal having been admitted 
.\nd allowed to be proceeded with is tantamount 
to the granting of leave a.s contemplated by 
S. 76 (3): AIR 1928 Pat 388. Rel.on. [P 153 0 2] 

(c) Civil P. C.(190S), 0.11. R:1—Inter¬ 
rogatories for discovering other party's evi* 
dcipee cannot be allowed. 

A party is not entitled to administer interro- 
grlories for obtaining discovery of facts which 
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constitute exclusively the evidence of his ad¬ 
versary's c iso. ' [P153C2] 

I-' (d) Hindu Law-~Joint family—CoparcencM 
are not necessarily partners in othpr co¬ 
parcener's business—Contract Act (1872), 
S. 239. 

from the mere fact that a parson carrying on 
business is a coparcener in a joint Hindu family, 
it does not necessarily follow that all hU co¬ 
parceners are his partners in that business. The 
fact of partnership must be prove I by ovidanoo 
showing that the persons alleged to be pattitor.s 
have agroed to combine their property, Ubonr 
and skill in the business and to share the profits 
and losses in the S'amc: 27 Bom 167, Ref. 

[P 163 C 21 

Banlcim Chandra Mookerjee for Girija 
Prosanna Sanyal with SofrrtmZra Nara- 
van Ghone—lot Appellant. 

Dr. Bijon Kumar Mukerji, Bupendra 
Kumar Milter anil Apurbadhan Mufe. 
herji —for Bospondenfcs. • 

Guha, J .—This appeal is direiteil 
against an order passed by the leftrno:! 
District Judge of the 24-Pargana8, on 
Otii August 1930, exercising jurisdiction 
under the ProVinoi:il Insolvency 'Act 
1920. The facta of the case giving rise 
to the appeal may ho briefly stated: On 
an application of two creditors, Man- 
mallio Nath Purkait and Sudhir Chandra 
Pnrkiiit filed on 2(>bli Novomljer 1929, an 
order of adjuilication was passed by the 
learned District Judge. In the applica¬ 
tion by the creditors it was stated that 
acts of insolvency Inul been committed 
liy Mahendra Gbandra Sen and Sris 
Chandra Chaki carrying on a Imsinoss in 
jviddy as a ])ai'tnersliij) firm, and in the 
list of properties mentioned in tlio apjdi- 
cation it w.is stated that the firm styled 
Mahendra Ghiindva Sen and Sris Glrindra 
Cliaki owned one rice mill standing on 
about S or 9 biglias of lease-liold land on 
Bura Sibtala Riiad, Sahapore in the dis- 
trict of 21-Parganas. It appears that 
on 24th February 1930, one Nalini 
Mohan liai Cbaudliuri put in a petition 
before tlio Cinirt, stating that l»oth 
Mahendra Chandra Son and Sris Chandra 
Cliaki had brothers. Mahendra Chandra 
Sen, it was stated h.ad three brothers, 
and Sris Chandra Cliaki had four bro¬ 
thers; all these brothers, tiro Sen Bro¬ 
thers and the Chaki Brothers wore mem¬ 
bers of two Hindu joint families, and all 
of them were interested in the rice busi¬ 
ness referred to in the petition for in¬ 
solvency, who participated in the jirofits 
of the said busitios-;, and bad share in 
the same. The petition for insolvency 
and the application of N;ilini Moh tn lUi 
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Chaudhuri that there are other partners 
ip the firm wore considered by the lear¬ 
ned pistrict Judge, on 24th February 
1930, and it was ordered by consent of 
all parties that the firm of Mahendra 
Chandra Sen and Sris Chandra Chak'‘ 
and its partners Mohendra and Sris, who 
had appeared in Court after service of 
notice, be adjudged insolvents. It ap¬ 
pears from the order sheet that on 25th 
March 1930, the alleged debtors, accord¬ 
ing to the application of Nalini Mohan 
Eai Chaudhuri, Provas Chandra Sen, 
Prosanno Chandra Sen, and Surendra 
Chandra Son, as also Khitish Chandra 
Chaki, Satis Chandra Chaki, Kamakhya 
Chandra Chaki and Bhabesh Chandra 
Chaki filed their objections before the 
learned District Judge. 

The objections raised by the Chaki 
Brothers on the one hand and by the 
Sen Brothers on the other controverted 
the allegations made -in the application 
of Nalini Mohan Bai Chaudhuri and the 
objectors prayed for the rejection of the 
said application. It was stated by the 
objectors that they were not jointly and 
severally liable for the debts incurred 
by Mahendra Chandra Sen and Sris 
Chandra Chaki, and that neither the 
Sen Brothers nor the Chaki Brothers 
were members of joint Hindu families. 
On the objections raised by the persons 
named above sought to be impleaded 
in the proceedings as debtors, the lear¬ 
ned District Judge raised the following 
issues; (l) Are the opposite party viz., 
Provas Chandra Sen, Surendra Nath Sen 
Prasanna Chandra Sen, Khitish Chandra 
Chaki, Satis Chandra Chaki, Kamakhya 
Chandra Chaki and Bhabesh Chandra 
Chaki partners of the Insolvent Firm, 
Mahendra Chandra Sen and Sris Chandra 
Chaki; and (2) Is the present petition 
made by Nalini Mohan Eai Chaudhuri 
maintainable as against the opposite 
party? The material issue raised for 
determination in the case by the learned 
District Judge, was directed to the 
question whether the Sen Brothers and 
the Chaki Brothers mentioned above 
were or were not to be adjudged insol¬ 
vents along with Mahendra Chandra Sen 
and Sris Chandra Chaki, so that the pro¬ 
perties belonging to the members of the 
two families, of the Sens on the one hand, 
and the Chakis on the other—might be 
added to the assets of the Firm of Mahen- 
dra Chandra Sen and Sris Chandra Chaki. 


On 23rd June 1930 petitions were filed 
by creditor Nalini Mohan Eai Chaudhuri 
prayiqg for reasons stated therein that 
the opposite parties, the three Sen Bro¬ 
thers and the four Chaki Brothers, as 
also the insolvents Mohendra and Sris 
might be directed to answer interroga: 
tories set forth in the petitions filed in 
Court. Notices wore issued on the par¬ 
ties to show cause why they should not 
bo directed to answer the said interroga. 
tories. On 30th June 1930 after hearing 
the parties concerned, the learned Dis 
trict Judge declined to allow the interro¬ 
gatories. Thereupon the proceedings wore 
allowed to continue. Witnesses in sup¬ 
port of the cases of the parties were 
examined. From an order recorded on 
28th July 1930 it appears that Jogendra 
Chandra Chackerhatty, the Managing 
Director of the Dinajpur Trading and 
Banking Co. Ltd,, appeared by a pleader, 
and was allowed to intervene as a credi¬ 
tor in the proceeding pending before the 
learned District Judge. On the materials 
placed befuro the Court, consisting of 
oral and documentary evidence, tho 
learned District Judge dismissed tlie fij>- 
plication of the creditor Nalini Mohan 
Eai Chaudhuri. The Dinajpur Trading 
and Banking Co. Ltd., has appealed to 
this Court. 

A preliminary objection was t.akeii to 
the hearing of the appeal by the learned 
advocate appearing for the respondents, 
the three Sen Brothers and the four 
Chaki Brothers. It was contended before 
us on behalf of these respondents, that 
the Dinajpur Trading and Banking Co. 
Ltd., had no right of appe.al as tlie com¬ 
pany was not in a position of a creditor 
whose debt had bean proved. It wa.s 
further contended that the order of tho 
learned District Judge was not sucli an 
order which was made appealable by the 
Provincial Insolvency Act, in view of tho 
provisions contained in S. 4 read with 
8. 75 and Sch. 1 of tho Act. The Dinaj-' 
pur Trading and Banking Co. Ltd., was; 
allowed to appear in the proceedings in' 
the Court below and intervened in the- 
same, as a creditor. The debt of thoj 
company had not at the time beenj 
proved; but all the same it could not, in: 
our judgment, be said that the company; 
was not a "person aggrieved” within tbo' 
meaning of the Provincial Insolvency| 
Act : see in this connexion tho deoisibn; 
of this Court in the ease of Eustomje 
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Dorabjee v.K.J). Brothers (l). Ws hold 
that the Dinajpur Trading and Banking 
'Co. Ltd., was a "person aggrieved" 
within the meaning of the Provincial 
Insolvency Act and had therefore a right 
nf appeal, although the debt of the com¬ 
pany had not, till the time when it was 
allowed to intervene in the insolvency 
jiroceeding, been proved before the Court. 

In regard to the second contention 
bearing upon the preliminary objection 
urged before us, it is to be noticed that 
K. 4, Provincial Insolvency Act, empowers 
the District Judge to decide all ques¬ 
tions wliothqr of title or priority or of 
any nature whatsoever and whether in¬ 
volving matters of law or of fact, which 
may arise in any case of insolvency com¬ 
ing within the cognisance of the Court of 
which Uio Court may deem it expedient 
or necessary to decide for the purpose of 
doing complete justice or making a com¬ 
plete distribution of property. This 
bcction read with S. 75 and Sch. 1, Pro¬ 
vincial Insolvency Act, does confer a 
riglit of appeal to the aggrieved party in 
a case in which an order of the present 
description lias been made by tlio Dis¬ 
trict Judge. Furthermore, it appears to 
us that even on the assumption that the 
provisions relating to appeal as contained 
in the Provincial Insolvency Act do not 
cover an order of the nature which we 
are considering in the present case, there 
could bp no doubt that in view of S. 7.5, 
Cl. (S) the order was appealable with the 
leave of this Court. In the present case, 
the appeal having been admitted and 
allowed to be proceeded with, it was, in 
our judgment, tantamount to the grant¬ 
ing of leave as contemplated by the Pro- 
iviucial Insolvency Act. The view we 
itake of the matter is in consonance with 
the decision of the Patna High Court in 
the case of Gopal Barn v. Magni Ran 
(2). The preliminary objection raised on 
liehalf of the respondents must therefore 
be overruled. 

On the merits, the learned advocate 
for the appellant has in the first place, 
urged before us that tlie refusal by the 
learned District Judge of the application 
of Nalini Mohan Rai Chaudhuri for com¬ 
pelling the respondents before us, viz., 
the Sen Brothers and the Chaki Brother s 

iT'a'I K mfcal 163=93 I 0 7r6=S8 Cal 

• 806. 

2. A I R 1928 Pal 388:=107 I C 830=7 Pat 
376 (FB). 


to answer the interrogatories filed in 
Court, was wholly unjustifiable in lav. 
The learned District Judge in rq/using 
to allow the interrogatories, expressed 
the opinion that the creditors could not 
be allowed to prove their case by ex¬ 
tracting information from the alleged 
partners of the insolvent, instead of pro¬ 
ving their case by producing evidence; 
that the creditor Nalini Mohan Rai 
Chaudhuri was fishing for information of 
facts which it was his business to prove. 
The interrogatories have been placed be¬ 
fore us and we have given our best atten¬ 
tion to the contents of the said interro¬ 
gatories. 

It appears to us to be clear that 
the learned Judge’s view in the matter 
of his disallowing the interrogatories 
is correct. A party is not entitled to 
administer interrogatories for obtain-F 
ing discovery of facts which constitutei 
exclusively the evidence of his adver-, 
sary’s case. In’ our judgment thevoforei 
there is nothing wrong in the learned 
District Judge’s decision in disallowing 
the interrogatories as filed in Court. As 
it has been indicated already, the object 
of the creditor Nalini Mohan Rai Chau¬ 
dhuri and that of the creditor, the 
Dinajpur Trading and Banking Co. Ltd., 
the appellant before us, were to have 
Mahendra Chandra Sen and his three 
brothers, as also Sris Ohaki and his four 
brothers, adjudged insolvents, so that the 
properties owned by the Sen Brothers- 
and the Chaki Brothers might be added 
to the assets of the firm Mahendra 
Chandra Son and Sris Chandra Chaki. 
We have been asked by the learned ad¬ 
vocate for the appellant to proceed with 
the presumption against the respondents, 
the Son Brothers on the one hand and 
the Chaki Brothers on the other, on the 
question of their being members of two 
joint Hindu families. Even on the sup¬ 
position that there was any such pre¬ 
sumption arising from the facts and 
circumstances of the case before U8,| 
from the mere fact that a person carry¬ 
ing on business is a coparcener in a joint 
Hindu family, it does not necessarily 
follow that all his cop.arcenors are his 
partners in that business. The fact of 
partnership must be proved by evidence 
showing that the persons alleged to bo 
partners have agreed to combine their 
property, labour and-skill in the business 
and to share the profits and losses in the 
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Banie : soo iti this connexion the deci- 
Mon of Chandavarkar, J., in the case of 
Vadital v. Shah Khuskal (3) (His Lord- 
ship tlien considered evidence and con¬ 
cluded). On the whole, we liave no 
hesitation in ai^reeing witli the learned 
District Judge in his conclusion that the 
evidonco in tlie case before us is quite 
inadequate for the finding that the Son 
Brothers at Bofira and tlie Cliaki Bro¬ 
thers at Pabna were partners of the rice- 
mill at Calcutta. In the residt, the ap¬ 
peal fails, and is dismissed. The parties 
are to bear their own costs in this appeal. 

M. C. Ghofii', J .—I agree. 

M.N. Appeal dism issed, 

~ 3. (1903) ->7 Bom 187=1 Bom Ij 11 96«. 
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MUKKB.ir AND Guha, JJ. 

71. V. Low fc Co., Ltd .—Deloiidants — 
Appellants. 

V. 

Pitlinbiharilal Simjha and others — 
Plaintiffs—Respondents. 

Appeal No. 274 of 1930, Decided on 
5th April 1932, against original deoi’ee of 
Sub-Judge, Asausol, D/- 5th .\ugust 
1930. 

(a) Charge, floating—Creation by de- 
benturei is not the only instance. 

■Debentures ol companies, though tbej* afford 
the most ordinary examples o( Hoating security 
arc not the only instances of it ; a floating 
security may be a security created by an indi¬ 
vidual and by means other than the issue of dc- 
benture.s. [P 166 C 2] 

(b) Charge, floating—Outstanding fea¬ 
ture explained. 

For a floating charge, it is not necesdary that 
the entire hook debts or the entire assets of the 
business should bo charged, but that the govern¬ 
ing idea is to allow n going concern to carry on 
its business in the ordinary course, the effect of 
which would bo to make the as.sets liable, to 
constant fluctuation. The clement of fluctua¬ 
tion due to ordinary wear and tear is different 
from what would be consequent on the power of 
disposal in the ordinary course of business, 
which is the outstanding feature of a floating 
charge: English Cases reriewed. [P 167 C 3] 

(c) Charge, floating—Illustration, 
3Dharge created over sub-soil rights, kuthi, pits, 

machineries, etc., is not of the nature of a float¬ 
ing charge. _ [P169 01] 

^4 (d) Charge, floating --Mero uncertainty 
of the charge amount or object charged ia 
not sufficient to make floating charge. 

Mete uncertainty as to what the amount ol 
the charge or what the object charged would be 
can hardly suffice to satiafv the requirements of 
a floating ohatgo : 54 Cal. ’618, Be/. [P 168 0 U 

(e) Mortgage—Moveables subsequently 
brought on premises can be validly hypothe¬ 
cated. 

Hypothecation Of not only the moveables 


existing on the premises .at the time, but also in 
respect of move.ablcs which might be subse¬ 
quently acquired and brought there is valid in 
iftdia :,T 13 Cal 262 ; 2 U r. B A C J 230 ; 25 
Mad 406 ; 23 Cal 592 ; 8 Horn L B 844 ; 4 Bom 
L It 677 ; 10 All 133 ; 16 Mad 439 ; 31 Cal 667; 
d IB 1924 All 833 and A I B 1920 All 161, He/. 

[P 159 C 1] 

(f) Transfer of Property Act (1882)—Act 
is not exhaustive. 

The Act does not contain (he whole law in the 
subject of transfer 'of property particularly on 
mortgages : .34 Ual 22.1 and A I It 1919 Cal 
607, Be/. [P 161 0 2] 

(g) Transfer of Property Act (1882), 
Ss. 67 and 60—Mortgage debt can be split 
by content. 

In a mortgage the debt and the lien can al¬ 
ways be split up by consent and where on such 
splitting up, a mortgagor has been sued for re¬ 
covery of nothing more than a proixjrtionnta 
share of the mortgage debt, the iiiurlgagucis en¬ 
titled to relief provided Ibc burden of the mort¬ 
gagor docs not incicase : 15 Bom lrt6‘; 15 Bom 

257 ; 28 Mmi 555 ; 28 All 174 and 30 Cal 765, 
Be/. [f- 162 C n 

^ (h) Transfer of Property Act (1882), 
Ss. 67 and 60—Splitting of mortgage by Con¬ 
sent-Rights of third parties are not to be 
affected. 

The rights of persons who have acquired an 
interest in the mortgaged estate, since the mak¬ 
ing of the mortgage, of which the inortgiigoo lias 
notice cannot be defeated or impaired by any 
siib-scquciit arrangement to which they arc not 
parties : 60 Cnl 755 : 1 0 L .1 631 '2 C L .1 
209 ; 33 Cal 613 ; 6 O A ,T 46 and 28 Mad 655. 
Be/. [P 164 Cl] 

if: (i) Transfer of Property Act (1882), S. 60 
—Persons entitled to part of rights of re¬ 
demption can redeem whole subject to equi¬ 
ties. 

No doubt .a person entitled to rodeem only a 
part of the mortgage is ordinarily entitled to 
redeem the whole but that would only bo s-i 
subject to the equities of the persons interested; 
88 Mad 810, Foil; 22 Mad. 209; 44 f C 77 and 48 
/ C 069, Dili. from. ; Pearce v. Morris, fl8C9) .5 
Ch 227, Be/. [P 165 0 1] 

Stidhir Bay, Jitendranath Bay, Deh- 
endranath Bhaitacharya ami P. C Basil 
—for Apiiellanta. 

N. N. Sirear, Bupendrakumar Mittra, 
Susilchandra Sen, Santtmay Majumdni 
and Shibsaran Sarkar - for Respondents. 

Judgment. —This is an ajipoal from a 
preliminary decree for sale. The appel¬ 
lants are Messrs. H. V. Low' & Co., Ltd., 
w'ho were defendants 3 (ka) in the suit. 
The following are the facts of the .case ; 
The plaintiffs are the landlords. Mau/a 
Chalbalpiir belongs to them in zamindari 
right. The surface of the said mauza 
had been settled long ago w'ith the pro- 
prietors of Searsole estate in mukatrari 
rights. On the assumption that the sub¬ 
soil was in the khas possession of Hhe 
plaintiffs, one Kalikumar Miara, on 17th 
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Octolior 1913, oxocnted a kahuliyat, 
whioli was duly registered, in their 
'favour, taking what is commonly known 
as a coal mining lease of the said mauza 
for !i term of 499 years. It was stipu¬ 
lated that royalty at certain rates would 
Iiave to he paid monthly for the coal 
taken and, in default of such payment, 
interest at tlio rate of 1 per cent per 
month would he cliarged ; it was agreed 
tliat aminimnm royalty of Es. fiOO would 
iiavo to ho piiid for tliO fir.st year, of 
its. 3,000 in the second and in the third 
years, and of Its. l.HOO for the fourth 
\ oar and yearly thereafter, and that, in 
'•;iso of defaudt, interest at the rateafore- 
-aitl would also ha\e to he paid ; and 
ihere woe other terms and fouditions. 
T1 i( 5 kalmliyat ahso contained tlio follow¬ 
ing .stipulation : 

‘‘Furtliftr, Iho i-igUt 1 hiivfi got on l.lin liasL^i of 
lids Bottli-mont., tho machiiiorip> of the said 
i.iithi, l!iii I'liginu and the )K>ilct'.s, cti!., will all 
ilong reiiuiii under fir.st charge for the said 
.oyaky atid miniinum royalty.” 

Disputes arose hetween jVIi.sra snul the 
nroprietora of the Soarsolo estate and 
litigation followotl, hut into the details 
thereof we need not enter. On l-lth.luly 
l9l')adoe«l of angs.inama (partition, or 
-pocificalion r)f sliaros) was e.xooutod and 
•Inly registered between Misra on the one 
l\and and Kumar Praruath.aiiath Malia 
ikihadur of Soarsolo on the other, the 
two parties entering into a jrartnorship 
lor eari v ing on tlie coal husiness of the 
said mau/a and, amongst other terms 
Hid ooiidiliioiH, it was )>rovided that 
■Misra shall have a six annas share and 
Malia shall have a ten annas share in tlie 
underground coal of IMaiiza Chalhalpur 
and the husiness relating thereto, lb 
was further provided in tliia deed that it 
would remain in force for 499 years and 
ils terms wMiild ho hinding upon the par¬ 
ties and their respective heirs and suc- 
'•essnrs-in-intorest. On Kith January 
1919, Malia wrote to the plaintiffs thus : 

"Allor having taken Hottloment from you of the 
Mibsioil right of Maiiza Chalbalpur. the lato 
'Nalikumar Misra made me a partner (cosharer) 
to the extent of 10 annas of the said proporty, 
.md 1 am in separate possession of the same after 

partition. Now his widow—Sreomati 

kasanti Dobi—has written a letter to you for 
registering my name in respect of the said 10 
mnas share. Therefore, you shall register my 
namo in respect of the 10 annas share- 1 shall 
-'ontinua to pay separately the minimum 
ro^^alty and the royalty payable in respect of the 
'iiid 10 annas share to you from the date of 
■uttloment.” 


A similar letter, as appears from the 
words of the letter just set out, had hoQp 
written two days before by ^isra’s 
widow, Sreemati Basanti Debi, to the 
plaintiffs for mutation of her name in 
respect of six annas share in the pro¬ 
porty. The mutation asked for in both 
the Icttei's was effected and in Iho plain¬ 
tiffs’ books two separate accounts wore 
opened and royalties and other dues wore 
charged and received seiiaratoly from the 
parties in respect of their 10 annas and 
six annas sliaros respectively. While 
this state of tilings continued, tlie pre¬ 
sent suit was instituted on 15th April 
1929. Tlie claim in the suit was for re¬ 
covery of amounts due for the period 1330 
JJ, S. to 1335 B. S. with interest and 
costs after deduction of certain amounts 
paid and received on account of tlie 10 
annas siiare of Malia on declaration ; 

“ of a lirst and proferential chargo on the lU aii' 
naK share of the principal defendant (i. o. Malia) 
in the subsoil right settled with him in respci t 
of Mauza Chalbalpur and the kuthi. pits, machi¬ 
neries, pumps, boiler, headgear, eiigino, tram¬ 
lines, and the equipments and houses, etc., 
comprised therein." 

The ten annas share of the mauza, in 
respect of whh-h tho claim was made as 
aforesaid, was described in tho scheduln 
to the plaint as consisting of under¬ 
ground coni in 1,067 specified highas of 
land, some lying cm the southern and 
some on the northern side of llic mau/.a, 
wliich Malia had got by amicable parti¬ 
tion with Misra. Kaja I’ramathanai h 
Malia Bahadur and his two sons wero the 
principal defendants, i. e., dufonthinls 1 
to 3. On (»tli August 1929 tho plaintilf.s 
applied that tho api»cllant», Messrs. 
11. Y. Ijow a Co., 1)0 added as defen¬ 
dants. It was allogod that in 1925 th.e 
appellants had obtained against Malia a 
decree on consent for a large sum of 
money with declaration of a first charge 
for the decretal amount on tlie colliery 
and its appurfenanccs to the extent of 
the interest of the Mulias therein. Tho 
plaintitfs alleged that they had come to 
know that the said appellants were aliout 
to have the property sold in execution 
of the said decree and they prayed that 
tho appellants migiit he made party de¬ 
fendants. They w’ero accordingly added 
as defendants 3ka. In the plaint as 
originally framed, Sreemati Basanti Dehi 
was joined as pro forma defendant 4, 
but she was subsoqiiently made a princi¬ 
pal defendant by a petition, which the 
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plaintiffs made on 4th August 1930, in 
\yhich it was stated; 

“She has been made a pro forma defendant as 
the plAintiSs have not prayed for any relief 
against the said defendant personally. The said 
defendant Basanti Debi has made a full pay¬ 
ment for the period in suit, and no money is 
duo. But she has right of redemption. Under 
the circumstances it is necessary to make the 
defendant a principal defendant and the plaint 
should be amended accordingly.’’ 

This prayer also was granted. Defen- 
daut 5 was added as a party on 5th 
March 1930, he being the receiver ap¬ 
pointed by the Court, in respect of the 
interest of Malia in the aforesaid pro¬ 
perties, in the suit in which the afore¬ 
said consent decree had been passed. 
The Subordinate Judge made a prelimi¬ 
nary decree on 5th August 1930 for the 
entire amount claimed together with 
interest at the stipulated rate irom the 
date of institution of the suit till the 
expiry of the period of grace, and declar¬ 
ing the total amount as a first charge on 
the ten annas share of the leasehold and 
its fixtures, etc., belonging to defendants 
1 to 3, and giving defendants 1 to 3, 3 ka 
and 5 three weeks’ time to pay in tho 
decretal money. From this decree the 
present appeal has been preferred on 
20th September 1930. In the meantime 
on 27th August 1930, the period of grace 
having expired and there having been no 
redemption, a final decree for sale was 
passed. 

The first contention urged on behalf 
of the appellants is that the charge 
created by the lease, on which the plain¬ 
tiffs’ claim is based is a "floating charge" 
whereas their own charge by virtue of 
the consent decree is a specific one and 
so the latter charge must have prefer, 
ence. To explain the true nature and 
characteristics of a "floating security’’ a 
large number of decisions has been cited. 
Wheatley v. Silkstone and Haigh Moor 
Coal Co. (l), Tailhy v. Official Beceu 
ver (2), Driver v. Broad Government’s 
Stock and Other Securities Investment 
Co. v. Manila By. Co. (4), In re York¬ 
shire Woolcombers Association, Ltd., 
Houldsworlh v. Yorkshire Woolcombers 
Association, Ltd. (6), Illingworth v. 

■ 17(1886) 29 Ch D 716=64 L'J 0078=62 

L T 798=33 W R 797. 

2. (1888) 13 A C 623=58 L J Q B 76=G0 L T 

162=37 W B 618. 

3. (1693) 1 Q B 539. 

4. (1897) A 0 81=66 L JCh 102=75 L T 653= 

45 W B 363. 

6. (1908) 2 Cb 284. 


Eouldsworth (6), Evans v. Bival Granite 
Quarries, Ltd. (7), National Provincial 
Bank of England, Ltd. v. United Elec¬ 
tric 'Jfheatres,Ltd. (8)and Earner v. Lon- 
don, City and Midland Bank Ltd. (9). 
After the exhaustive review of the cha¬ 
racteristics of a floating security by 
North, J., in Wheatley v. Silkstone and 
Eaigh Moore Coal Co. (l), and the des¬ 
cription of a floating security given by 
Lord Macnaghten in Tailhy v. Official 
Beceiver (2), which was criticized by 
Vaughan Williams, L. J., in Eouldsworth 
V. Yorkshire Woolcombers Association, 
Ltd. (5), and then amplified by Lord 
Macnaghten himself in Illingworth v. 
Eouldsworth (6), it would be futile to at¬ 
tempt to explain it further. For the 
purposes of the arguments, that have 
been addressed to us on behalf of tho ap- 
pellants, somo observations f»om the 
cases cited will presently have to be re¬ 
ferred to. It may however bo conceded 
at once that debentures of companies,^ 
though they afford tlio most ordinary! 
examples of floating security, are not the; 
only instances of it: a floating security 
may be a security created by an indivi¬ 
dual and by means other than the is^te 
of debentures. Its essential elements, so] 
far as debentures issued by a company 
are concerned, were described by liornor. 
L. J., in tho case of Eouldsioorth v. 
Yorkshire Woolcombers Association, Ltd. 
(5), at pp. 291, 295 and 298 in thoso 
words: 

“The term 'floating' is one that until recently 
was a mere popular term. It certainly had nc 
distinct legal meaning. It is not a legal term. 
It has recently been used in mote than onu 
statuto, bnt when the Courts have to consider 
whether the charge is a floating one within the 
meaning of the term as used in the Acts of 
Parliament, and in particular within the mean¬ 
ing of the Companies Act, 1900, one must, I 
think, deal with tho question of substance to bu 
answered according to the circumstances of oac'i 
particular case. 1 certainly do not intend to at¬ 
tempt to give an exact dollnition of the term 
‘floating charge,’ nor am 1 prepared to say that 
there will not be a floating charge within tho 
meaning of the Act, which does not contain ,al1 
the throe characteristics that I am about t> 
meution, but 1 certainly think that if a charge 
Las tho three characteristics that 1 am about to 
mention it is a floating charge; (1) if it is a 

6. (1904) A C 856=73 L J Ch 789=91 L T 601 

=63 W R 113=20 TLB 033. 

7. (1910) 2KB 979=79 L J K B 970=51 

B J 580=26 TLB 509. 

8. (1916) 1 Ch 132=85 L J Oh 106=114 L T 

276=1916 H n R 56=80 J P 168=14 L 

B 266=60 8 3 274=32 T L B I7l, 

9 (1918) 87 L J K B 973=118 L T 671. 
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obiirgo on a class of assets of a company present 
rf,nd future; (2) if that class is one which, in the 
ordinary course of the business of the company 
would be changing from time to time; and (8) if 
vou find that by the charge it is contemplated 
! bat until some future step is taken by or on 
behalf of those interested in the charge the com¬ 
pany may carry on its business in the ordinary 
way, as fat as concerns the particular class of 
.assets I am dealing with.” 

In the same case Cozens Hardy, fj. >1., 
(;ave what may be said to be a more 
positive description ol a floating charge. 

He said : . . , 

" My view is that the lloatmg charge need 
iiot be on the whole undertaking nor on the 
whole property of the company. It must, I 
think, embrace both present and future property 
ind property of a particular class. It must, I 
ihink, contain expressly or by nooosBary implica¬ 
tion a right to the company to deal with it for 
I certain* time as though tbo chargo had never 
Ijoen executed. When tho-se conditiwi! are 
lonnd, I think you have a tioating charge within 
ibo meaning of the Act." 

Theso observations may 1)0 snpplc- 
jiientod by what liuckloy, L. •!., said in 
Ecans v. Rival Granite Qmrrie:^, Liini- 
‘e/l (7), smnm.irizing the decisions on 
; III) point. He said 
“.4 iloating security is not u fiituve sccuril 

■ sa present security, wliich presently alTool'- all 
he assets of the compiuiy expressed to bo inclu- 
ted in it. ' >n tho other hand, it is not a spoci- 
ie securiLv ; tin. holder cannot afiiini that Ijio 
Insets aro spcoilioally mortgaged to him. rbo 
issols aro ntorlgagcd in such a_ way that the 
mortgagor can deal with them without tho coii- 
■urrenee of the inotlgagcc. .4 lioating security 
.s not a spocilii mortgage of tho assets, pln.s v. 
licoueo to the mortgagor to dispose of them nt 
'he coiirsoof his husiness, 1ml is a floating iiiort- 
,.igc applying to every item coinpi'ised lu the 
I'curity, but not specifically aflecting an,' iteni 
intil sumoovonl occurs or some act on the pu't 
'[ the morlgagoo is doin. wliich c.inscs ’t‘o 
■i'>sta)li/c into a fixed sccur.ty.” 

HeiirinM those observations in mi nil, 

■ f one oxaminoa tho cliaractor of UnJ 
•liargo created in tho jirosent case, one 
'inds certain elements nioscnt or absnnt. 
in the case of dehentnres, it is tlie coiii- 
liiin)' s undertaking that i.s charged, but 

lie coraiiany may deal with any of the 
issots in tho ordinary course of business 
until tho charge crystallizes or becomes 
. Used charge, and this happens when 
■lioro is winding up or when tho deben- 
■nre-hohlor takas some step-s to oiifovoe 
ns security. Mortgages by tratlosmon 
if their stock-iu-trada and effects belong 
■-<) the same class of securities, in so far 
*s the securities attach to the subjects 
diufrgod by them in the varying condi- 
-ion in wliich they happen to bo from 
lino to time. Tt may conceded that. 
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for a floating charge, it is not necessary 
that the entire book-debts or the entire 
assets of the business should be ch&rged, 
but it is nevertheless apparent that the 
governing idea is to allow a going con¬ 
cern to carry on its business in the ordi¬ 
nary course, the effect of which would 
be to make the assets liable to constant 
fluctuation. This element is entirely 
absent in the present case ; what is 
charged being the leasehold and the 
machineries, engines, boilers, etc., that 
is to say, the moveables that would bo 
brought on to the premises. With the 
charge on them, not a single screw could 
bo removed except perhaps for the pur¬ 
pose of being replaced ; and neither the 
moveables nor any parts of them couldi 
be disposed of by the lessee. The ele-i 
ment of fluctuation due to ordinary wear,' 
and tear that is present hero is widely' 
different from what would bo consequent 
on the power of disposal in the ordinary 
course of business, which marks the out¬ 
standing feature of jirojiorty subject to 
a floating charge. Then, as Ijord Mac- 
iiaghten observed in Tadly v. Official 
Receiver (2) at p. hi I • 

'* It belongs to .1 class uf .st-ciirities of whiub 
vethapa the most {ainiliar example is to be found 
in the debentures of trading companies. It is a 
Iloating security reaching over all the trade 
assets of the mortgagor fur the lime being and 
intoiidod to fasten upon and bind the assets in 
existence at the time when tbe mortgagee in 
torveues. In other words, the mortgagor makes 
liimsolf trustee of iiis busiiiesi- for the purpose of 
the security. But the iriisi is to remain dor¬ 
mant until the niortgag. c ckIIs it into opera¬ 
tion.” 

.\))d as Huckloy, T,. f., pointed mil in 
Evann v. Rieal Granite (Quarries, Limi¬ 
ted (7) : 

■' Tt is a llo.vtiiig iiiortguge -ipplying to every 
item comprised in tho secuiity, but not specifi¬ 
cally afiectiug any item until some event occurs 
or soino act on the part of the mortgagee is done 
which c.iuses it lo cvystnlli/se into a ll.xed secu¬ 
rity.” 

Now what is fhc event, ou tho hap- 
])oning of which, or what is tho act oi- 
the nature of intervention of the rnort- 
gageo, which is required lo crystallizo 
the security in the present case? Clearly 
no act or intervention on the part of the 
mortgagee is necessjiry. What however 
is said is that, until royaty or minimum 
royalty is due oris in default, the charge 
will not fasten on the property. This, 
in onv opinion, is not the kind of event 
comtemplated ; as soon as the royalty 
or minimum royalty accrues due, it forms 
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a chari;e on tlie assets specified, and no 
extraneous event is necessary for the 
charge to fasten itself. This element 
too is wanting in the present case. It 
has been argued on behalf of tlie appel¬ 
lant that there are certain elements of 
uncertainty which make the charge crea¬ 
ted of the nature of a floating charge, 
namely, that it cannot bo predicated of 
a given time as to what t)m amount of 
the charge or what the object citarged 
Iwuuld be. These elements of uncertainty 
jCan hardly suffice to satisfy the require¬ 
ments of a floating charge such as the 
expression means in law. Wore it other¬ 
wise, it would be easy to defeat a charge 
as regards an annuity periodically pay¬ 
able, or a charge as regards interest— 
simple or compound—accruing in future, 
by regarding it as a floating charge and 
creating a specific charge for a fixed 
amount upon the subject-matter in the 
iracuntime. In our judgment, the charge 
created in the present case is not of the 
nature of a floating charge, if the expres¬ 
sion is to ho umlorstood in its recognized 
meaning 

" ambolatory and shifting in it., nature, hover¬ 
ing over and so to speak lloating with cho pro¬ 
perty whiuh it is intended to affect until some 
event occurs or some act is done which causes 
it to settle and fasten on the subject of the 
charge within its reach and grasp," 
as Lord Macnaghten observed in Illing¬ 
worth V. Houldsworlh (0). In the case 
of J. D. Jones k Co., Ltd. v. Jianjit Hoy 
(10), in which the facts were that the 
restriction put upon tlie borrower com¬ 
pany in disposing of their stock-in-trade 
in tlie ordinary way of business was not 
very great to all appearances and the 
articles comprised in the security were 
not entirely the stock-in-trade, but 
there were plant, machinery, implements, 
utensils, furniture and so forth, and the 
lender company was to continue in pos¬ 
session, but his representative would not 
prevent the business being'ca>rried on in 
the usual way, Eankin, G. J. observed; 

‘‘Although in this case the security may not 
be in the fullest sense a specific security, it is 
not also entitled to be described as coming 
within the proper definition of a floating secu¬ 
rity. It is possible to hold that anything may 
be regarded as a floating security . until the full 
rights of the mortgagee settle or fasten on or 
bind the subject-matter finally; but it seems to 
me that the element of possos.sion which is con¬ 
templated by the deed and which according to 
the evidence^as actually g iven at the tim e pre- 
10. Ai~a mi CBrc8a=io31'u 748=54 Cai 
518. 
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vents our holding that we have before ns a purely 
equitable charge of the character coming withiu 
the description of a floating charge/’ 

Mere variability of the amount or tlie 
subject of the charge is not the element, 
the presence of whicli would make the 
SGCuiity a floating security. The first 
charge created by the kabuliyat attached 
to the property immediately as the lease 
began to run, and, though the amount as 
well as the subject of the charge varied 
from time to time, it never detached)it¬ 
self and on the other hand 'always re¬ 
tained its priority over any charge how¬ 
ever specific subsequently created. Tlie 
contention next urged on helialf of tlie 
appellants was that the kal}uli^atdjd not 
in fact create a fehavgo, but merely re¬ 
corded the i>u8sibility of a charge being 
created in future; and, in support of this 
contention, reference was made*' to tlio 
decision in tlie case of Madho Misscr v. 
Sidh Binaik Upadhija (11). The rele¬ 
vancy of this case, in uliith, by ilie 
terms of tlio document concerned, no 
chai'go was in fact created hut it was 
only jirovided that on a coitain contin- 
goncy happening certain coii'-.ciiiieiiccs. 
would follow, from which it might be 
inferred that, in that event, a charge 
would arise on the land involved, is not 
apiiaront. It may ho pointed out that 
even a floating security, which the aii- 
pell.^nts contend is all that the kabuli¬ 
yat creates, is, as observed by Luck- 
ley, fj. J., in Brans v. Itivai Grantlo 
Quarries, Ltd. (7) (at p. 99S0, 

‘‘not a future security; it is a prcpciit secui ily, 
which presently affects all the assets of the com¬ 
pany expressed to be included in it." 

So far as the leasehold is coucei ned it 
was in existence at the date of the kuiiu- 
liyat. As regards the machineries, etc., 
there was an element of “possibility” in 
the sense that the security would attach 
to them as and when they would he 
brought on to the premises. If, on this 
element of futurity, the charge created 
by the kuhuliyat is to be condemned, 
then the contention, in order to be elec¬ 
tive, must be a contention ‘^questioning 
tiio validity of a charge in respect of 
moveables not in existence at the date of 
the kabuliyat anS maintaining that the 
true effect of the transaction was merely 
to create a lien which, in certain events, 
may have to give precedence to a specific 
charge subsequently created. But such a 
contention has not been definitely urged, 
11. (1887) 14 Cai mT 
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and, ohviously, for a very good reason. 
.In most modern systems of law, the 
hypothecation of moveables is either not 
jiormitted at all or is fenced in by a mul. 
titude of rules, which are absolutely ne¬ 
cessary for prevention of fraud; Ghose's 
Ijaw of Mortgage, 5th Edn., p. 115, 
Though not accom]>tiniod by delivery of 
possession, the validity of such hypotheca¬ 
tion has been recogni;icd in India, and it 
has sometimes been enforced evenagainst 
bona lido purchasers without notice; see 
Deans V. JiichnrdsoH (12), Skyam Soon- 
(liir V. Cheita (13), Ko Kywetnee v. Ko 
Kouny Dune (14), Shir rum v. Dhau (15), 
Snsh Chandra Uoy Muuyri 71chm(16), 
Damodar Lalchmidas v. Atmaram Naru- 
yan (17), In the mutter of Ambrose Sum. 
»Ht'rs (18) and Dunilharelu Muduliarv. 
Jihashyum Aymt'nyur (IS)). Tlio ehargo 
Iiaving been not merely of the movtiahles 
oKisting on the premises at the time, but 
also in respect of mo\ciiblo‘< which mi.ght 
;he BuliHR«(ucntly actpiired and lir.aight 
! hero, may bo said to ha\o l)eon in rospoct 
’•if proj)erty which had not yet come into 
llit’ing. Though a transactiou of this 
character is not governed hy the Trans¬ 
fer of Property Act or l)y tlio Contract 
Act, its validity can hardly he di.sputcd. 
In the case of Misri Lul v. Mozhar IIos- 
■suin (2) it was hold that a mortgage of 
indigo crops tliat may be grown upon a 
certain plot of laiul 'is a valid transac¬ 
tion and is in the nature of an agreement 
)o niortgago rnovoahle property that was 
to come into existence in future. Tiiab 
such a transaction creates a lien whicli 
may be enforced by a suit wa.s hobl long 
•igo in the case of TilaMhari Lalv.Fur- 
funy (21). In the ease of Collyer v. 
Isuacs (22) Sir George Jessel, M. R., oh- 
sovved; 

“The crcililor h.Hd a mortgage seettrity on 
uxisting chattels and also the bonclit 'of what 
was in form au assignment of non-existing chat¬ 
tels which might be afterwards brought on the 
pi'cmises. That asaignment, in fact, constituted 
only a contract to give him the nftor-acquired 
chattels. A man cannot in equity, any mote 

12, (1871)3N W J> 54. 

13. (187113 NWP71. 

H. (18G6) 5 W 11 189. 

16. (1901) 4 Bom L B 577. 
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19. (1901) 26 Mad 406=12 M L .T. 282. 

20. (1886) 13 Cal 262. 
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22. (1881) 19 Ch D 342=61 L J Ch 14=46 L T 
667=30 W B 70. 


at law, assign what has no exi.stenoe. A man 
can contract to assign property which is to come 
.into existence in future, aud when it has corn'e 
into existence, equity, treating as doni? that 
which ought to be done, fastens upon that pro¬ 
perty, and the contract to a.ssigu thus becomes a 
complete assignment." 

“It has long been settled," said Lord 
Macnaghten in Tailbij v. Official Jiecei- 
ver (2), 

"that future property, possibilities and expeut- 
ancie.9 arc assignable in equity for value. The 
mode or form oi assignment is absolutely imma¬ 
terial provided the intention of the parties is 
clear. To effectuate that intention an a&.s8gn- 
mont for value, in terms present aud immediate, 
has always been regarded in equity as a contract 
binding on the conscience oi the assignor and so 
binding the subject-matter of the contrnce when 
it comes into oxi.stcncc, if it is of such <a nature- 
and so described as to bo capable of being ascer¬ 
tained and identified.” 

Jn Holroyd v. Afarshall (2‘j) the occu¬ 
pier of certain mill premises liiid cove¬ 
nanted with his landlord to assign to- 
hiin all macliine.vy which might there¬ 
after bo l)n)Uglit hy him (the occupier) 
into tho mill, and the sheriff seized 
the macliinory whicii he had so broiiglit 
ill and Lord Wostbury in one of his- 
classical judgments observed thus; 

“It i.s quite true that a deed which professes 
to convey property which is not in oxistcncc at 
tho time is as a conveyance void at Jaw, simply 
because there is nothing to convey. So in 
equity a contract which engages lo transfer pro¬ 
perty, which is not in existence, cannot operate 
as an immediate alienation merely because 
there is nothing to transfer. Bnt if a vendor 
or mortgagor agrees to sell or mortgage property, 
re.ll or iiersontil, of which he is not possessed at 
tho time, and he receives tho consideration for 
the contract, and afterwards becomes po.«s<’sscd 
of property .inswcriug the description in the- 
contract, there is no doubt that a Court of 
equity would compel him to perform the con¬ 
tract, and that the contract would, in equity, 
transfer the benedcial interest to tho mortgagee 
or purchaser immediately on the property being 
acquired. . This of course assumes that the sup¬ 
posed contract is one of tho class of which a. 
Court of equity would decree the specific per¬ 
formance. ... It follows that immediately on 
the new machinery and effects being fixed or 
placed in tho mill, they became subject to tho 
operation of the contract, aud passed in equity 
to the mortgagee.!, to whom Taj lor was bound 
to make a legal convoy.ince, and for whom he 
in the meantime was a tru.stcc of the property 
in question." 

Tho principle has hecu adopted in this- 
country in numerous cases amongst 
which may he mentioned Dansidhar v. 
Sant LaL (24), P alani app a v. Laksh ma- 

23. (jWQ) 10 il ti C 191=83 L J Ch 193=9 Jut 

(n s) 213=7 L T 172=11 W R 171. 

24. (1888) 10 All 133=(1888) AWN 35. 
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nan (25), Baldeo Parshad Sahu v. Miller 
•(■26), Ham Sarap v. Mohan Lai (27) and 
iJam V. 22am Sarttp (28). In many 
of the cases just cited it has been held, 
following Joseph v. Lyons (29) and Hal¬ 
los V. Eobinson (30), that the equitable 
title arising in a transaction of this kind 
would not avail against a subsequent 
transferee without notice of that title. 
Even assuming that a distinction bet. 
ween equitable and legal titles can or, 
in any event, should be made in this 
country, the appellants would, in order 
to bo entitled to preference, have to 
show that they took the charge created 
in their favour bona fide and without 
notice of the charge which accrued in 
favour of the plaintiffs under the terms 
of the kabuliyat. The kabuliyat itself 
having dealt with the leasehold as well 
as the moveables, it would be impossible 
for the appellants to establish such a 
position and it is not a matter of sur¬ 
prise therefore tliat this precise conten¬ 
tion has not been expressly pul forward 

Nextly, it was argued on behalf of the 
appellants that the terms of the kahu. 
liyat wiiich created the lease could not 
he varied by the letters of the 1*1 th and 
Kith Jaiiuai.s 1929 to which rolerence 
lias already been niado and which to 
have such an effect required registration 
.ind reliance in this behiiif was placed 
upon the eases of Durga Prasad Shigh 
V. liajendra Narain Bagchi (3i) and 
Lalit 2Iohiin Ghosh v. Gopali Chuck 
Coal Co. Ltd. (32). This proposition is 
nob dispulcsl on hohalf of the plaintifl's- 
respondents who however 'lo not roly 
on the letters as varying the terms of 
the kabuliyat or as creating now leases 
in rosi»eot of 10 annas and hix annas 
rospeotiveh .if the property, with new 
oonditions ns to payment of royalty and 
other dues in proportion. Their case is 
that the oiiginal lease stoo(\goo.l, but 
that ^ by the request contained in the 
lettai’3, which was complied with a new 
ajfi'nngeraent came into being, . under 
which the proportionate dues ol the two 

25. (1893) 16 Mad 429." 

26. (1904) 31 Cal 607. 

27. AIR 1924 All 833=75 1 C 816 

28. AIR 1926 All 164=89 I C 410. 
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sets of cosharers were to be realize^ 
separately. It is not necessary to rea^ 
the letters as containing more than wha^ 
they aotnally purported to say; in our 
opinion, the true view to take of them 
is to hold that they purported to inti¬ 
mate to the plaintiff's the fact that 
there had been a division of the lease, 
hold between Misra and Malia and that 
they had, as between themselves, agreed 
to pay the royalty, etc., due on their 
respective shares separately, and asking 
the plaintiffs to have that fact recorded 
in their books and to receive their dues 
separately from them in accordance with 
those shares. It was an 'arrangement, 
which it was not obligatory on tlie 
plaintiffs to agree to, but to which they 
might as well agree for the sake of con¬ 
venience of realization, keeping all tlio 
essential terms of the lease intact. 

Similarly, it was also contended, on 
behalf of the appellants, tliat the cliargc 
that was created by the kabuliy.it whicli 
was a registered documtmt, would not ho 
varied except by a registered docunieiit. 
Two decisions were cited, one of whicli 
is an authority for the proposition that 
the terms of a rogisl ored mortgage bond— 
the particular term in that case was as 
regards iiilere.st—-cannot Ijo varied except 
hy an instrument duly registered, so as 
to fotlor tlie equity of redemption; Tika 
Ram V. Deputy Commi'-sioner of Bam 
Banki (3.3) and the other which lias laid 
down that an express and unambiguous 
stipulation in .a niortgago-dood cannot he 
varied or contradicted l>y reference t<> 
proliiriinary negotiations:.Iidufia/t Khan 
v. Basharal Husain (34) These cases 
iiave no application hero. (Indor tin) 
Transfer of Property Act. oliargcs aie 
not required to Iio created in writin,;,, 
hut under S. 17, Kegistralion Act, if .i 
charge involving an interest of the valm 
of one hundred rupees and upwards ii' 
immcivablo property is created hy an 
instrument at all, that instrument mus' 
he a registered one. If the appellants 
argument he that the charge, havin.i 
been created by a registered instrument 
and proved by the document itself, it'^ 
terms could not be varied by proof of 
any oral agreement or statement in view 
of S,92, Evidence Act, and its proviso (4) 
that argument has to be regarded a- 

33. (1899) 26 Cal 707=26 I A 97=7 Sar 120 
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well founded. And whatever diversity 
there may have been amongst the Courts 
in this country on the question whether 
Dlie words "oral agreement or statement” 
in S. 92 include evidence of acts and 
conduct of the parties from which an 
agreement may be inferred—it being 
remembered that, under S. 100, T. P. 
Act, a charge may be created by act of 
parties as well—after the decision of tho 
.Indicial Committee in Maung Kyinv. 
Ma ShweLa (35), it is very difficult to 
support tho decisions of the Calcutta 
High Court, whioli went in favour of 
admitting evidence as to acts and con¬ 
duct of parties in such circumstances. 
Hut it is unnecessary to discuss the 
matter further, because it has been con¬ 
ceded on Jaehalf of the plaiutiifs-rospon- 
dants, that it is on n<) other charge than 
wliat the*kabuliyat created on which the 
plaintiffs roly. In para. 5 of the plaint 
there is a passage, not very well ex¬ 
pressed, whicli may perhaps suggest what 
iias been contended for on behalf of tho 
■ippellants, namely, that it was the 
piaintifl's’ case tliero that when jamas 
wore separately recorded in the plaintiffs’ 
hooks there was a first charge created 
.'ifrush for the amounts payable for each 
of tlio two shares in respect of tho pro- 
parties respectively appertaining thereto. 
Hut even so, no sucli thing has been 
attempted to be proved and that is not 
i.lio plaintiffs’ case now. 

Tho case of tho plaintiffs rospondouts 
lius is that under the lease and the 
'diarge which were created by the kabu- 
iiyat.aucl notwithstanding that the lease 
related to the entire property and the 
I'liarge also extended to the entire pro¬ 
perty for the entire amount of royalty, 
etc., payable for it, they are entitled to 
sue for the 10 annas share of the lease¬ 
hold which belonged to Malia and to 
enforce the charge to that extent on the 
xaid share only. Their case is that they 
•M 0 entitled to do so by reason of an 
estoppel which arises in their favour. 
Now, it cannot be denied that, as ob- 
siiived by Subramania Ayyar, .7., in 
iliuhasananNambudri v. Parmaeawaran 
^/imbudri (36) at jpp. 211 and 212 "a 
mortgage for an entire sura is from its 
Very purpose inflivisiblo" and that ; 
(.'haractar of indivisibiUty exist s not o nly wi th 
A rB'igiT P 0 207=42 I'O 612=44 1 A 
286=46 Cal 820 (P 0). 
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roferance to the mortgagee, but also to the 
mortgagor. And save as a matter of special 
arrangement and bargain entered into between* 
all the persons interested, neither the mortgagor 
nor mortgagee, nor persons acquiring through 
either a partial interest in the subject, can 
under the mortgage get relief except in conson¬ 
ance with the principle of indivisibility." 

It is true therefore that it is not com. 
patent to a mortgagee to release the 
share of an individual mortgagor by re¬ 
ceiving from him whac he may conceive 
to be his rateable share, and that any 
payment made by an individual niort- 
gagor can only bo properly treated as 
made for tho whole body of mortgagors 
and should be credited in reduction of 
their joint debt. But this rule has its 
exception in mises where there has been 
a severance of interest of the mortgagees 
or of the mortgagors. S. 67, T. P. Act, 
in its exception (d), provides for a case 
where : 

" tho niortgagoos have, with tho consent of tho 
mortgagor sevored tlioLr intorosts under the 
mortg.igo." 

Section GO of the Act, last paragraph, 
affords another instance ; 

“ where a mortgagee, or, if there ate more mort- 
gitgeoa than ono, all such mortgageea has or have 
acquired, in whole or in part, the skaro of a ^ 
mortgagor." 

Tlie effect of the word "only” intro¬ 
duced into this paragraph by the Amend¬ 
ing Act of 1929 need not be considered 
hero, as the amendment came into force 
after this suit was commenced. But 
these are not the only instances of sever', 
ance tliat may bo conceived or allowed. 
It is true that tlie provisions of the Act| 
arc to be primarily looked to. But the 
Act does not contain the whole law on 
the subject of transfer of property : Sat- 
yabadi Beharav. Jlarahati (37), Shafikul 
Iluq Chotodhry v. Krishna Gohinda Dutt 
(38). It certainly does not profess toj 
codify the whole law as to mortgages. 
There are other exceptions to the rule as 
to indivisibility of mortgages, which have 
been recognized in nnmorous oases, o. g., 
where the mortgagee recognizes a parti¬ 
tion of the mortgaged property amongst 
the co-inortgagors, or whore there has 
boon a severance of the interest of the 
mortgagors with the consent of the mort¬ 
gagee, as for example, where a part has 
boen previously redeemed. In the cases 
to bo found in tlio hooks, a divergence 
of opinion appears on the question whe- 
ther under the Transfer of Prop erty Act 
■ 37 . (1007) SfCa'l 223=5''6 h'j 192," 

SB. A I R 1919 Oal GQflssil I 0 428. 
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in a suit {or enforcement of the mortgage 
pn the residue all the owners, in whose 
hands the equity of redemption was, 
were' to be made parties or not, or in 
other words, whether the suit would be 
maintainable without the equity of re¬ 
demption being fully represented. This 
question does not arise in the present 
case in which all interested parties have 
been made parties to the suit. Another 
question, on wliich considerable diversity 
of judicial opinion is noticeable, is whe¬ 
ther as between the mortgagors and the 
mortgagee the mortgagee is entitled to 
release a portion of the hypothecated 
property and impose the whole lien on 
the residue or whether the whole of the 
debt being secured by the whole of the 
property each parcel of the property, as 
between the different parcels, isequitably 
subject only to so much of the debt as 
corresponds to the proportion between 
its value and the value of the entire 
property. This question also does not 
concern us here, because it cannot be 
urged that what is sought to be charged 
on the 10 annas share is anything more 
than 10 annas of the entire debt. 

If neither of these two special consi¬ 
derations arises, the weight of authority is 
overwhelming that the debt and the lien 
can always be split up by consent and in 
no case has it been hold that, where, on 
jsuch splitting up, a mortgagor has been 
[sued for recovery of nothing more than 
a proportionate share of the mortgage 
debt, the mortgagee is not to have relief, 
In the case of Lakshuman Qiriraya 
Naik V. Madhah Krishna (39), after a 
mortgage executed by three mortgagors 
there was a partition by them of their 
equity of redemption, by which each 
became entitled to an undivided one- 
third in the same; two of the mortgagors 
then redeemed their two shares on the 
basis of paying two-thirds of the princi- 
pal and interest due and tw.o-thirds of a 
sunt} said to bo due on account of excess 
assessment and took possession of their 
shares; and the other mortgagor was 
allowed to redeem his one-third share on 
the footing that one-third of the mort¬ 
gage debt was payable by him, it being 
said: 

“The parties had severed their interests, and 
the mortgagee has chosen to recognize that 
partition as shown by his allowing two of them 
to redeem their two-third shares by giving them 

po asessi on.**_ _ 

30. (1890) leBo'm iSG.-.. 
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In Mahadaji Hari v. Qanpatshet (40) 
certain mortgagors (cosharers) having 
after the mortgage transaction effected a 
division' among thomseives and appor. 
tioned their liability under the mortgage 
debt according to their shares with the 
acquiescence of the mortgagee, it was 
held that though the mortgagee was not 
bound to recognize the arrangement made 
by the mortgagors among themselves, 
still, as ho appropriated the amounts 
paid by some of the mortgagors in pay¬ 
ing off their respective shares of the 
mortgage debt without there being a 
special direction to that effect from the 
mortgagors, he was entitled to recover 
the remainder of that debt from the 
share of the mortgagor (cosharor) hy 
whom it was due. And in Venkatachella 
Chetty V. Srinivasa Varada Chariar (41) 
it was held that where a division of a 
joint family is effected by consent, an 
arrangement by some of the members 
with a mortgagee of the joint family 
property, by which their shares were to 
be released on -payment of their share of 
the debt, is binding on members who 
are not parties to the arj angement, so 
long as they are not called upon to pay 
more than their shave of the debt as 
settled by^ partition. Thoro are cases in 
which it has been recognized that, if a 
plaintiff (mortgagee), suing on the basis 
of his mortgage for either sale or fore¬ 
closure, tliinks lit to exempt from hi-s 
suit some portion of the mortgagad pro- 
I)erty and to sell or to foiocloso the 
mortgage in respect of the remainder, 
there is nothing in law to prevent his 
doing so, and that the only thing in such 
a case is to see that the burden on the 
mortgagors sued does not increase by the 
course adopted: SheoTahalOjha v. Sheo- 
dan Bai (42). Amongst tlie cases of 
this Court, which may be cited in this 
connexion, it would be sufficient to refei 
to onlyone, namely, that of Hari Kissen 
V. Veliat Hossein (43) which has been 
frequently followed ever since and never 
dissented from. 

As already observed, this is not a case 
in which any question arises as regards 
the burden having increased in any way- 
It is a perfectly simple case, in which 

ib.'liago) is BonTasr. . 

41. (1906) 28 Mad S56=18 Mh3 442. 

42. (1906) 28 All 174=2 AL J 68O=(1906) AWh 
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the two cosharers effecting a division 
amongst themselves apportioned their 
liability under the lease, which was the 
subject of the charge, with the consent 
or acquiescence of the plaintiffs, the 
holders of that charge. The liability 
was originally a joint one, but by seve¬ 
rance separate liabilities were created, 
and the result of this severance was that 
each item of debt, as it accrued, was to 
be discharged in two parts by the two 
cosharers separately. It was at the 
request of the cosharers themselves, that 
the debts were allowed to be separately 
discharged. So far as the liability for 
tlie period in.suit is concerned the plain¬ 
tiffs, acting under the aforesaid arrange¬ 
ment, received the entire amount of the 
dues of defendant 4 and appropriated it 
in discharge of her liability (vide plain¬ 
tiffs’ petition of 4th August 1930) and 
thus placed themselves in a position, in 
which it became impossible fur them to 
inocoed against the two cosharers con¬ 
jointly on the basis of their original un¬ 
divided security. The Malias, therefore 
cannot bo hoard to say either ^hat the 
amount claimed is not lecovorable from 
them or tiiat their share of the property 
should not bo sold for its recovery. 

But it is not enough to deal with the 
(piestion as one between the mortgagors 
on the one hand and the mortgagee on 
the other, because the case before us is 
one in whicli the rights of a third party, 
namely, the appellants, have intervened 
and these rights would certainly require 
protection. Tim matters winch have to 
1)0 considered in this connexion are: 
lirstly, whether the splitting up, to 
which the appellants wore not parties, 
(■an be regarded as valid as against them; 
and secondly, whether the appellants’ 
right to redeem has been prejudiced by 
tlio mode in which the charge has been 
sought to bo enforced. So far as these 
matters are concerned there is again 
some divergence of judicial opinion, but 
upon a question which does not arise in 
the present case. This conflict has been 
pointed out by Mookerjee, J., in the case 
of Mir Eusuff Alt Haji v. Panchanan 
Chatterjee (44) at pp. 80->-6 in the 
following words: 

“To pot the matter in another way, as bet- 
'voen the mortgagor and mortgagee, the latter 
is entitled to release a portion of the hy^the- 
caled property and diminish his own security to 
thiif extent^ It is not obligator y upon him to 
44. (1910)' 16 0 W N 800=6 I 0 842. 


proceed against all the properties rateably or to 
exhaust them for the satisfaction of his debt. 
This principle is rocognized in the cases of 
Raghu Nath Pershad v. Harlal Sadku (46), 
Hara Kumari v. Extern Mortgage and Agency 
Co. Ltd. (4G) and Krishna Ay^tar v. Muthu- 
kumarasawmiyt Pillai (47). While therefore 
we adhere to the view taken in the cases of 
Imam AH v. Baij Nath (48) Rn(i Hakim Lai v. 
Ram Lai (49), namely, that a mortgagor wboj 
has a security upon two or more pro][ierties,{ 
which he knows belong to different persons,' 
cannot release his lion upon one so as to incroasej 
the burden upon the others without the privity! 
and consent of the persons affected: Kettlewell v. j 
Watson (60), we are of opinion that this doc-' 
trine has no application to the present case, 
where the release took place at a time when the 
appellants had not purchased any interest in the 
mortgaged premises, and the mortgagors alone 
were the persons affected by the release. We 
must not however be assumed to adopt the rule 
laid down by the learned Judges of the Allaha¬ 
bad High Court that such release may be granted 
even to the projudico of persons, who had pre¬ 
viously acquired an interest in the mortgaged 
properties. That view is clearly opposed to 
principles of equity, justice and good conscience, 
and though recognized in Shea Prasad v. Behari 
Lai (51), Sheo Tahal Ojha v. Sheodan Rai (42), 
Qhafur Hasan Khan v. Muhammad Kijfayat- 
ullah Khan (62) and Pirbhu Narmn Singh v. 
Amir Singh (68), was not adopted in Ram 
Ranjan v. Indra Narain (54) and tho case of 
Krishna Ayyar v. Muthukumarasawmiya 
Pillai (56), if it lays down a similar principle, 
cannot to that extent bo supported. The con¬ 
trary view, which accords with tho rule adopted 
by this Court, was followed in Pannusami 
Mudaliar v. Srinit'osa Naickan (66). 

In the present case, this diversity of 
judicial opinion does not matter, for it 
cannot be said that the burden has in 
any way been increased. The burden 
imposed is exactly proportionate in view 
of tlio terms of the lease. There may be 
difficulty in regarding the appellants as 
subsequent transferees, so as to treat 
them as standing in tlio shoes of the 
mortgagor and to bind them by the 
estoppel, which arises against their trans¬ 
feror, Malia, bec-ause, although at the 
request of tho two cosharera, royalties, 
etc., wore being separately received from 
them, the debt for tho period sued for in 
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the present suit was not split up until 
after the appellants came on tlie held 
and took a second cliarge. The position 
is that at the date of the suit the piain- 
tifl's had not received their dues for the 
period in suit from any of the two 
parties (vide para. 6 of the plaint), hut 
they chose to split up the debt in con¬ 
formity with the arrangement which the 
parties had entered into inter se and, 
acquiescing in it instituted the suit, to 
which they made the appellants party 
defendants, on 6th August 1929 and 
thereafter accepted the six annas share 
of the dues from defendant 4 (vide the 
plaintill's' petition of 4th August 1930). 
The splitting up, having been subsequent 
to the charge created in appellants’ 
favour, the general rule which lias been 
applied to many similar cases will apply, 
■namely, that the rights of persons who 
have acquired an interest in the mort¬ 
gaged estate, since the making of the 
mortgage, of which tlie mortgagee has 
notice, cannot bo defeated or impaired 
by any subsequent arrangement to which 
they are not parties; in other words, if a 
mortgagee with notice that the equity 
of redemption in a part of the mortgaged 
property has been conveyed, releases 
any part of the mortgaged estate, he 
must abate a proportionate part of the 
mortgage debt against such purchaser. 
Amongst the cases, that may be referred 
to in this connexion, may be cited the 
following: Rari Kissen Bhagat v. Veliat 
Hossein (43), Surjiram Marwari v. 
Barhamdeo Persad (57), Surjiram Mar. 
toari V. Barhamdeo Persad (58), Imam 
Alt V. Baij Nath Ram Sahu (48), Hakim 
Lai V. Ram Lai (49) and Venkata, 
chella Chatty v. Srinivasa Varada 
Chariar (41). 

But then, it was contended, on behalf 
of the appellants, that, though they are 
entitled to a part only of the equity of 
redemption, they liave an absolute right 
to redeem the whole estate. It was 
ar{fued that, though they are owners of 
the equity of redemption of only a share 
in the mortgaged estate, they cannot be 
compelled to redeem their siiare only, 
their right and obligation being to re¬ 
deem the whole. In support of this pro¬ 
position, passages from text-books have 
been cited and reliance has been placed 
on several cases, amongst which it is 

67. (1905) 1 C L J 3S7~ 

68. (1905) 2CLJ 202. 


necessary to refer to three. One of these 
cases is Pearce v. Morris (59), in which 
it was said that it cannot bo disputed 
that the owner of the equity of redemp¬ 
tion of one of two estates comprised in 
the same mortgage cannot insist on re¬ 
deeming the estate separately, and can¬ 
not be compelled to redeem it separately 
his right being to redeem the whole sub¬ 
ject to the equities of other persons in¬ 
terested. Another case is flail v. Ue. 
xoard (60), in which it was observed fur¬ 
ther that such partial redemption can¬ 
not be allowed except as a matter of ar- 
rangemont or unless there is a special 
bargain. The third case is that of 
Huthasanan Nambudri v. Parameswaran 
Namhudri (36), in which it was held 
that a person entitled to a pa^t only of 
the equity of redemption hail the rigid 
to redeem the whole, notwitlvstanding 
the mortgagee’s objection that ho should 
nut be permitted to redeem more than 
his share of the equity. 

The last mentioned decision has been 
adversely commented on in Rathnn 
Mud all V. Perumal Reddy (6l), and was 
not considered to be supported by Pearce 
V. Morris (59) and Hall v. Reward (60), 
upon w'hich it purported to be based. 
The decision has been followed in two 
cases of this Court, namely, Baikantha 
Nath Dey v. Mohesh Chandra Day (62) 
and Protap Chandra v. Peary Mohav 
(63), in which it was hold tliat, in lui 
ordinary case, the jiartial owner of tlio 
equity of redemption is entitled to re 
deem the whole mortgage and there was 
no question in these cases of the other 
partial owner or owners having dis¬ 
charged their liability under the mort¬ 
gage. So far as the English law on the 
point is concerned, it is not necessary to 
consider it at any length, because there 
is a pronouncement of the Judicial Com¬ 
mittee in the case of Yadalli Beg v. 
Tukaram (64), which states what tha' 
law is. fn that case 16 Celds had becit 
mortgaged, of which one was subsequent! v 
sold to the raspondonts and later on, 
under fi consent deci'M_ passed between 
69'. (r86») s oil 227=89 L J Ch 342=22 'L T I'JO 
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(he morfcgaj'ee and (he mortgagor, it was 
.provided that, unless within a year cer. 
(ain payments were made, 9 out of the 
16 fields including the one sold to the 
respondents should be given to the pos¬ 
session of the mortgagee; the respondents 
were no parties to the consent decree or 
(lie suit, in which it was passed and they 
sued, claiming to redeem the 9 fields. 
Tlioir Lordships said; 

“Tbo only (question thatarisos is whetbor they 
{i. e., tbe ruspondonts) ace ontitlcd to redeem the 
whole of the 9 fields, or only the field con¬ 
veyed to them subject to the mortgage over the 
whole. According to the Knglisli law the rca- 
(ondents would have been entitled to redeem 
tbe mortgage in its entirety subject only to the 
safeguarding of the equal title to redeem if any 
other person who had a right of rodciji 2 >liuii, a 
point wh^ch has not arisen so far in the present 
ease. 'I'ho respondents, being Itansferees of 
]>art of tlpj fccuiity by ICnglish law, if it ap¬ 
plied, would on the ouo hand bo entitled to rc- 
tleem the cntiiu mortgage on tbo' properties 
generally, and corielatively could not eomiiel the 
iiiortg<agee to allow them lo 'cdncm their part 
by itself, q'his would be si as the result of 
liriiieifilo unless something h d hap|;cned which 
extinguished the uuutgage whole or in part, 
such as an oxurcis .1 of .i jiower ot sah migiiially 
i-oiifiiinod on the nioi tgiigee by his seemity or 
such conduct on the ]ait of the triinsfureus as 
would estop them fiom asserting what normally 
Would have been their light." 

Tliero lioiiig nothing in the Transfer of 
ji’ropei'ty Act to tlio contraiy, the right 
of the appellants, ordinarily, no doulit, 
jWouhl he to rodoetn the whole, lint that 
|Wouhl only lie so, subject to the equities 
,i)[ tiio pm sons iiiterosted. 'I’ho iiositicm 
jliping tliat the owner of the six annas 
sliaro Jiiiil Siitisfiod her duos in respect of 
her share, the practical ellcct of wliich 
was to oxtinguisli the cliargo to that ex¬ 
tent, and the plaiiitil'fs having, in effect, 
rcloaecd that share from the Imrden of 
tlie charge and kept it out of the suit, 
the appellants cannot, in our judgment, 
ask for liberty to redeem that share. We 
think we should agree in the view ox- 
pressed in .case of liathna, Mudali v. 
Pemmal Uedtly (61), in which it was 
^aid that the question whether the Court 
will allow redemption on the whole of 
the mortgage, at the instance of a person 
entitled to a part only of the equity of 
redemption, must depend on the circuni- 
slancos of each case and the rights ac¬ 
quired by tbo mortgagee or by third par. 
tics subsequent to the mortgage and we 
i)iu§t respectfully dissent from those 
eases in which it has been suggested that 
in all oiroumstanoes and irrespective of 
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any considerations, the right as well as 
the liability of the owner of a part of the 
equity of redemption is to redeem the 
whole. And wo agree with the observa¬ 
tions of Sadasiva Ayyar, J„ in that case 
to this extent : that, in our opinion, no 
distinction in this respect need neces¬ 
sarily be made between cases where tbe 
mortgage is split up ; (a) by the mort¬ 
gagee releasing certain of tho properties 
or a certain share of the properties com¬ 
prised in tlie mortgage ; (b) by himself 
purchasing a portion of the joint property; 
and (c) by the joint owners ot the equity 
of redemption effecting a partition of 
their properties either by metes and 
bounds or by agreeing to hold tho pro¬ 
perty in common in definite shares in¬ 
stead of jointly. 

Lastly, it has been contended that the 
plaintiff’s are not entitled to a personal 
decree against the appellants. The judg¬ 
ment of tho Court below is explicit that 
the plaintiffs did not ohiiin such a decree 
and we do not see that any such decree 
has been passed. But the Subordinate 
Judge appears to have made defendants! 
to 8, Ska, i. e., tho appellants and No. 5, 
liable for lls. *2,010-2-0 as costs payable 
to the plaintiffs. We see no justification 
for this order in so far as it is against 
the apiiollauts and defendant 6. This 
portion of the decree therefore will be 
set aside. The result is that the appeal 
will succeed only to tho extent indicated 
above and the rc.st of tho decree passed 
by the Court below will stand. Tho up- 
pellants will get their costs from tho 
plaintiffs-rospondents, the whole of their 
costs for the paper hook and a hearing- 
fee as on the amount of their success, the 
same being assessed at 10 gold mohurs. 
Other parties will boar their own costs in 
(ho appeal. 

iv.s. Appeal partly allowed. 
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Mukriui and Ouha, JJ. 

Gopal Ukera —Plaintiff'—Appellant. 

v. 

B. N. By. Co. Defendant—Res¬ 

pondent. 

Appeal No. 36 of 1929, Decided on 18th 
February 1932, against original decree of 
Sub-Judge, 4th Court, 24-Parganas, D/- 
15tli November 1928. 

(n) Damages—Suit for—Work done against 
railway company—Defendant not producing 
relevant material for ascertaining measure- 
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ment—PUintif f*i claim will not fail for mere 
ijon-proof. 

Thu talc that in a Bait fot wock done by a con- 
tractoV against bis employer it is fot the plain- 
tiS to prove bis claim and if the evidence ho has 
called foe the purpose is not reliable he can get 
nothing beyond what the defendants have ad¬ 
mitted can hardly be applied to a case whore the 
defendant is a railway company and the defen¬ 
dant’s measurements were not properly made 
and the defendants have not been able to pto- 
dnee all relevant materials iu connexion with 
the measurements they made. [P 167 C 1] 

(b) Damages—Suit for — Claims for work 
done and reimbursement for expenses incur¬ 
red for being ready for other promised work 
are maintainable—ContractAct(1872), S, 73 
—Civil P. C.(1908), O. 2, R. 3. 

In a suit by a contractor against a railway 
comp.any, the claim was based on two distinct 
causes of action; one was founded ontheoriginal 
contract for which the claim was for price of 
work done and the other founded on a promise 
for other work and a requisition in x>nnexion 
therewith under which the plaintiff was to main¬ 
tain an eSicient staff in order to comply with 
which ho had .to incut expenses and for which ex¬ 
penses ho claimed to bo reimbursed by way of 
compensation. 

Held : that so long as the damages claimed 
are not regarded as damages for breach of the ori¬ 
ginal contract, but as compeusation for loss in¬ 
curred by reason of the plaintiff having had to 
arrange for the new work that was promised, the 
said claim would not be obnoxious to the claim 
fot the price of the work done under thejoriginal 
contract. [P 108 0 2] 

(c) Civil P. C. (1908), O. 41, R. 22—Decree 
for damagea—Only one party appealing— 
Damages regarding one item liable to be en¬ 
hanced nmy be set off against another liable 
to reduction if items arise out of same cause 
of action. 

In an appeal against a decree for damage.s, even 
though soma particular item or items in an ac¬ 
count may be found by the Court of appeal 
against the non-appealing respondent, and on 
that footing the amount fot which a decree has 
been granted by the lower Court may have to be 
enhanced, still the decree might be supported by 
showing that in respect of some other item the 
Court below made a mistake. But this rule does 
not apply to decisions founded upon different 
rights or causes of action: AI B 1927 Mad 801, 
Bel on. [P109C2] 

(d) Civil P. C. (1908), O. 41, R. 33-Ap- 
plicability and scope. 

Tho terms of 0. 41, H 33, are very wide and 
t|)o rule should bo cautiously applied and only in 
cases where but for recourse to it the ends of jus¬ 
tice would be defeated: 481 C 78, Bef. [P169 C 2] 

Bupendra Kumar Mitter and Pro- 
matha Nath Mitra —for Apjiellant. 

Bergram and Prosanta Bhusan Oupta 
—for llespondent. 

Judgment. —This is an appeal by the 
plaintiff whose suit for price of work 
dona and for damages, together with in¬ 
terest, has been decreed in a modified 
form against the defendants, the B. N. 
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By. Co. Ltd. The plaint is not quite 
artistically drawn, but the plaintiff's 
case, put quite shortly, was as follows; in 
February 1920 the defendant company 
gave tho plaintiff contract work in con¬ 
nexion with the construction of the Tal- 
char Coal Field Eailway for a portion 
designated as from chainage 314 to 330; 
that the plaintiff commenced work under 
the contract and continued to do so till 
lltli September 1924; that before tho 
date last mentioned the work from chain- 
age 324 to 330 was suspended pending 
decision of a proposed change in the 
plan; that by that date the earthwork in 
chainage 314 to 3 L5 had beoh almost com¬ 
pleted, while that from chainage 315 to 
324 had 'been partially completed, the 
total work done in chainages 314 to 324 
being two-thirds of what had been pro¬ 
posed; that on the said 11th September 
1924 the defendants stopped the work 
which the plaintiff was doing, hut at tho 
Baltic time required him to maintain an 
efficient arrangement so that, when ne¬ 
cessary, ho might resume tJie work or 
take up any other work that might ho 
given him in substitution; and that by 
tho end of December 1924 the defendants 
asked the plaintiff to di=f.‘'intiniie tlio ar¬ 
rangement and thereafter finally can¬ 
celled the contract. Tho suit was insti¬ 
tuted ou iSth August 1926. Tho claim 
was laid at Rs, 42,000 odd after de¬ 
duction of payments wliich the plaintiff 
had received. The work which the plain¬ 
tiff did, fell under three categories, viz. 
earthwork, bridgowork. and buildings 
and miscellaneous work. Tho rates for 
the different items of those works worn 
scheduled in three fjontracts, viz. Bx. A, 
Ex. A (l) and Ex. A (2) respectively, and 
the plaintiff also claimed that in respect 
of certain matters there were modifica¬ 
tions or variations made subsequently on 
bis representation. 

In the written statement filed on be 
half of the*defendants many of the allc 
gations in the plaint on which the de¬ 
fendant's liability was founded were de¬ 
nied, and appended thereto were three 
schedules which show at a glance on 
what points tho parties differed on the 
question of measurements, rates or ac¬ 
counts. Some of the statements con¬ 
tained in the written statement are not 
quite accurate: the Subordinate Judge 
has pointed out in what way they arc 
wrong, and nothing has beeq said before 
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113 to oballenge the correctness of these 
findings. It was pleaded that the plain, 
titr could legitimately get Rs. 2,221 as 
his dues for w'orks done. A further am¬ 
ount of Rs. 2,074.1.0 was afforded on the 
ground of alleged loss duo to stoppage of 
work, etc., but without prejudice. The 
Subordinate Judge was of opinion that 
the plaintiff was entitled to those two 
amounts, viz. Rs. 2,221 + Rs. 2,074-4-0 
■■ Rs. 4,205-4-0, and allowing a further 
amount of Rs. 3,172-lB-O on certain 
heads gave the plaintiff decree for 
Rs. 7,468-1-0 with costs in proportion to 
his success. 

The contedtions urged on behalf of the 
appellants fall under certain specific 
lieads and it will be convenient to deal 
with them separately item by item. Wo 
first of ^all take up the main item of 
work, i. e., earth work in Sch. A to the 
plaint. (The judgmont after considering 
the evidence on record and finding that 
no reliance could be placed on the 
moasuromonts produced by either party 
proceeded.) In this unsatisfactory state 
of things it is not ijuito easy to determine 
liow the case is to be decided. Hero wo 
cannot follow the rule which Mr. Tul- 
loch suggested in Rx. H, to which refor- 
onco has already been made, .and say that 
tlio quantity claimed by the contractor 
should be paid, because wo are of opinion 
jthat the plaintiff's claim is not a genuine 
'one. One view that may be taken is that 
jit was for the plaintiff to prove his claim, 
and if the evidence ho has called for the 
ipurpose is not reliable he can get noth¬ 
ing beyond wJiat the defendants have ad- 
^nittod. But this rule can hardly bo ap- 
■plied to a case whore, as hove, the dofen- 
.rlants’ measurements wore not properly 
•made and the defendants have not been 
able to produce all relevant materials in 
connexion with the measurements they 
made. Mr. Austin’s evidence makes it 
perfectly plain that the Railway Engi¬ 
neers have a double duty to discharge: 
they have to see to the intorost of their 
employers and they have a further duty 
to the contractor and see that the latter 
is satisfied that his just dues arc paid. 
Consequently once the measurements 
made by the defendants are considered 
unsatisfactory the contractor’s claim ac- 
quires a good deal of strength. The 
qi^estion is to what extent oan we or 
should we accept the plaintiff’s case. 

There are two facts established upon 


the evidence about which there can 
hardly be any doubt or dispute. One 
such fact is that the plaintiff was not 
satisfied with the measurements as re¬ 
gards the banks, while he readily agreed 
to those as regards most of the cuttings. 
His conduct in referring to sign the 
measurements, his complaint to Mr. Tul- 
loch and to the Agent [vide Ex. B and 
Ex. H (12)], his insistence in getting Mr. 
Tullooh and the other high officials to 
the spot to look into his complaint, are 
matters which point unmistakeably to 
his having entertained a genuine griev- 
ance. On the other hand there is not 
the faintest doubt that his allegation 
that he had completed two-thirds of the 
entire work and that 

“ the defendants did not take the measurement 
at the proper time when he told them to mea¬ 
sure the banks and three lacs eft. of earth was 
thus washed away in all " 

is a myth. The porrospondence to which 
reference has .already been made estab¬ 
lishes beyond doubt that he was nob 
particularly anxious to have bis works 
measured and that, in fact, it was with 
some difficulty that the defendants could 
got him to dress up the banks and make 
them ready for measurement. The story 
of so large a quantity of work having 
been washed away was in our judgment 
an invention resorted to because the 
plaintiff knew that he would not bo able 
to support his claim on the spot at least 
to that exteub. From the claim ho put 
forward that quantity must be excluded. 
As regards the rest it is not possible to 
arrive at any conclusion with any degree 
of jiiathematioal precision. But regard 
being had to the fact that the defen¬ 
dants in whom the duty lay of making a 
proper measurement have not been able 
to place before us such first-hand 
materials as would have satisfied us 
that these measurements were right, 
and as it is not possible at this distance 
of time to re-measure the work we tliiuk 
we ought to allow the rest of the plain¬ 
tiff's claim. (The judgment then con¬ 
sidered the plaintiff’s claim witli regard 
to rates, classification, rates and stores 
recruiting and fuel charges and cost of 
building oooly sheds and proceeded.) So 
far we have dealt with the part of the 
plaintiff’s claim under Soh. A to the 
plaint which relates to prices for work 
done. We have now to turn to the plain¬ 
tiff's claim under Sch. B to the plaint, 
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i. e., under the head of damages. Mr. 
Pagnuii, appearing on behalf of the res- 
pondjnts has complained, and in our 
opinion rightly, that from a perusal of 
the plaint it is not easy to ascertain 
■what is the contract or whether it is one 
contract or more, or whether the plain¬ 
tiff has sued on their basis or 'for their 
breach. He has contended that if an 
employer ]>rcventB completion of the 
work given to a coijtractor, and if the 
work is only partially cumplotcd the con¬ 
tractor may sue for damages or he may 
treat the contract as at an end and may 
sue for price of the work done, hut 
that tlicso are only alternative remedies 
and he cannot have both. He has cited 
the following passage, in support of his 
contention, from Hudson on Building 
Contracts, Edn. 4, Vol. 1, p. 495 : 

" Where the employer prevents completion, 
o. g., in the ease of wrongful forfeiture, or of 
the builder being ejected from the site the huil- 
dtr may sue for breach of contract. If the buil¬ 
der has done nothing the measure of damages i.s 
the loss which lie would otherwise ha\o earned 
on the principle involved in Itichhold v. H'fjj- 
tern Ntiljherry Coffee Co. (1) and see Mas¬ 
ter ton ^ V. llrooklyn Corporati-m (!i). If the 
work is partially completed the measure of 
damages is the contract price, deducting there¬ 
from what it would have cost to complete the 
work when it was stopped. But instead of suing 
for damages the builder may, at hi.s option, 
treat the special contract as at an end, and sue 
for the value of the work actually done and of 
the material supplied, or he may sue alterna¬ 
tively for damages or lor the value of the work 
and materials : Mayiie on hnmaqe, Jlanche v. 
Colburn (S), 1‘nckelt v, IJadger (k) nndLodiler 
V, Slowey (6), p. 453.” 

It seems to us that the plaint, thvmgh 
very clumsily drawn, need not neccs- 
Barily be read as laying a claim for price 
of work clone and also for damages under 
one and the same contract. The con¬ 
tract in the present case was only a con¬ 
tract as regards the rates having regard 
to the kinds of work that were to be done 
and did not fix tlie work itself as lying 
within particular chainages ; it gave the 
defendaht tiie riglit to" atop the work 
with 10 days’ notice ; and it was open 
to the defendants to call upon the plain¬ 
tiff to do any substituted work in the 

1. iieG4) 17 0 B (n.s.) 738=13 W R 95=11 
L T 846=10 Jur (n. s.) 1129=34 L J C P 
16. 

2. (1845) 7 Hill (o. y.) 16. 

8. (1831) 8 Biug 14=1 M & Scott 61=6 Carr 
dtP 58. 

4. (1860) GUNS 296. 

6. (1904) A 0 442=78 L J P C 62=20 TLB 
£97=68 W R 181=91 L T 211. 
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place of the original one. The true view 
to take of the plaint is that it combines 
two distinct.causes of action ; one foun-i 
ded on the original contract for which' 
the claim was price of work done, and 
the other founded on a promise for other 
work and a requisition in connexion 
therewith under which the plaintiff was 
to maintain an efficient stall in order to 
comply with which ho had to incur ex¬ 
penses and for which expenses he claimed 
to be reimbursed by way of compensa¬ 
tion. So long as the damages claimed j 
are not regarded as damages fur breacii! 
of the original contract, but may be 
treated as compensation for loss incur¬ 
red by reason of the plaintiff having had 
to arrange for tlio new work that was; 
promised, the said claim would not be 
obno.xious to tlio claim for the price of 
work done under the oiiginal contract, 
•ludged by this test the first alternative 
claim for Rs. 3,000 for "loss of profit 
over remaining work" can not possilily 
stand, and it has not been ]>ressed he- 
fore us. As regaids Rs. 400 for costs of 
implements and Hs. 200 for eostof liuild- 
ing shed that too have been abandoned, 
obviously because such a claim has no 
legs to stand ujHm. Tlio remaining items 
canvassed before us are the following : 

1. Advance lost upon labour : 

8 l^fa^oiis at situ. Ks. 800 

150 coolies at >,itc. „ 1,600 

ICO coolies ahr(>ad (being recrui¬ 
ted). ,, l.OCO 

2. Cost.s of Stair : 

2 agents at Bs. 50 for 4 inontbs 
from September 1924 to De¬ 
cember 19*24. ,, 400 

2 servants at Rs. 15 for Ditto. ,, 12Q 

3. Damages for uiicrnploynient. 

Of the plaintiff as ho had to wait for 

six mouths at Rs. 500 pci mouth. „ 3,0C0 

All these items in I, 2 and 3 are, ac¬ 
cording to the plaint, claims for damages 
on the footing of the men concerned 
being detained at the spot by reason of 
the alleged requisition of the defendants 
that the plaintiff was to remain in readi¬ 
ness for the work that was promised in 
substitution. Regarded as a claim for 
damages on the ground of the defendants 
not having given him the substituted 
work which they promised we do not 
think the plaintiff has really any case. 
The promise was airurely gratuitous one, 
made only for the plaintiff’s benefit, and 
Mr. Mitter who has placed the plaintif^^’s 
case before us with great ability and 
care has not been able to lay his finger 
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on any material which would go to sug¬ 
gest that the plaintiff was culled upon 
to maintain any staff or incur any ex¬ 
penses. Such a claim in our judgment, 
is entirely unsustainable. But the Sub¬ 
ordinate Judge has given the idaintiff a 
decree for a certain amount on these 
heads and wo have therefore to examine 
Jiis grounds for liis doing so. 

The judgment of the Suhordinuto Judge 
on the question of damages is faulty. Ho 
has treated the question of damages as 
if it arose both on account of breach of 
tl>o original contract and also on account 
of nunfulfilment of the promise for suh- 
stitiitod worli that was made. He held 
that so far as Ifcejiing masons, recruiting 
coolies and maintaining a staff was cuu- 
cernod,the story was in the main untrue 
ami on, the weekly statements, Hx. .1 
series, lie held that the men who wero 
there weie not .suHioi('iil to comphde the 
dressing of the banks in order to get 
thorn ready for inoasmeinent. Ho found 
howevor that the liefc’ndants had ofl'ered 
to pay Bs. .'io!h7-0 as damages forsuihie.n 
stoppage <if work, and being thus misled 
into thinking that a claim lor damages 
on that grf)iind was maintainable ho 
went into the question as to what should 
be the moasino (d such damages. He 
found that the plaintiff’s accounts showed 
that the plaintiff had advanced Bs. .‘1,000 
or a little less which ho had not been 
al)lo to recover. It would appear froin 
what he has said in his judgment that if 
the old work had not been stopjied or if 
any suhstitute<l work luid been given the 
jdaintiff' could have recovered the ad¬ 
vances. lie seems further to liave been 
of the opinion that if this los.s was taken 
into consideration in making the classi¬ 
fication and Bs. lO-tl-O had been allowed 
as the initial rate for the chainages for 
which tlie said rate was claimed, the 
plaintiff would have got an additional 
sum of Bs. 2,887-12-0 which is very nearly 
what the plaintiff alleged he had lost 
upon advances on account of labour. He 
therefore allowed Bs. 2,887-12-0 on tlio 
ground of damages in theplaceof liupees 
569-7-0 which the defendants had offered. 
As already observed this part of the 
Subordinate Judge’s judgment cannot be 
supported, at least not on the ground on 
which it was based. But. w'e have already 
saij that the learned Judge was not 
entirely to blame for it; because it does 
not appear to have been urged before him 


that an alternative claim for damages 
for stoppage of work was not maintain¬ 
able along with a claim for price of work 
done, and also because an offer to the 
extent of Bs. 659-7-0 on account of such 
damages was made by the defendants 
themselves. We have been asked by 
Mr. Bagram to hold that this claim for 
dam.ages has been wrongly allowed. 

The defendants have not filed any ap¬ 
peal from the decree of the Court below 
and have not even preferred any cross- 
objections to tho plaintiff's appeal. Mr. 
Bagram has relied upon the words of 
0.41, R. 22 and 0.41, B. 33 for his 
contention that it is o])en to us to con¬ 
sider the validity of the judgment in so 
far as it has dealt w'ith tlie question ofj 
damages. His contention in substance 
is that even though some particular item! 
or items in .'in account may be found by 
the Court of ajipeal against the respon¬ 
dent and on that Rioting the amount for 
which a decree has been granted by tlic 
lower Court may have to ho enhanced,I 
still tho decree might bo siipjiorted hy 
showing that in respect of some other 
item the Court below made a mistake.' 
Wo Ihink Ibis contention is sound sub-' 
ject to tho qualification that tho rule 
does not apjily to decisions founded upon 
different righls or c.iuse.s of action. We 
are in agreement willi the interjiretation 
put upon. O. 11, K. 22 hy Srinivasa 
Ayyangiir, J., in tho case of Sriranga 
Thathacharid v. ^rivivam Thathachria 
((')} in which he held that under B. 22 
it is not open to a respomient to have 
adjudicaled by thenpjiellate Court rights 
or causes of action which have been 
decided against him in tho Court below 
and in respect of which ho has filed no 
appoal or memorandum of objections. As 
regards 0. 41, B. 33 we think it would; 
be enough for us to say that thougli thei 
terms of the rule are very wide, the rule 
sliould ho cautiously applied and onlyj 
in cases where but for recourse to it the 
ends of justice would he defeated : Shih 
Chandra v. A. C. Dulcken (7). 

In tho present case the claim for 
damages that has been allowed by the 
Subordinate Judge, thougli it is uusup- 
portable in law as a claim for damages 
for breach of a contract, cannot ho re¬ 
garded as unjust on its merits, seeing. 

~6.~A I B 1927 Mad 801=104 I C 472=60 
Mad 6C6. 

7. (1918) 48 I 0 78. 
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that in the opinion of the learncfl Judge 
-the plaintiff was put to loss and this loss 
was net sufficiently taken into account 
>in making the classification. Though we 
are not prepared to rely on the account 
filed by the plaintiff it is more than clear 
to our minds that the plaintiff had made 
a bad bargain in going in for this con¬ 
tract. The insistence with which he 
•clamoured for higher rates for the hard 
soil before all the superior authorities 
•concerned is a clear indication that he 
had incurred some loss, no matter through 
wliose fault or in whatever way it may 
have happened. He had worked well and 
was in the good books of the defendants 
as appears from the letters .already re¬ 
ferred to. He did not liesitate to forgo 
all his prospects by taking rocou’'se to a 
devise to hoodwink Mr. Bennett, if only 
Tto got a better classification in order to 
be able to recoup himself as appears from 
the letter Ex. 4 (b). In his letter 
Ex. 4 (m) to the Deputy Chief Engineer 
ho complained that he had made ad¬ 
vances to coolies to the extent of Rupees 
‘2,000 but that the coolies had absconded. 
The railway authorities themselves con¬ 
sidered him as somewhat hard hit or else 
they would scarcely have offered him 
some compensation for stoppage of work. 
Vfe are therefore unable to regard the 
•decree for damages which the Subordinate 
Judge has made as calling for our inter¬ 
ference even though such interference 
would bo warranted by R. 33, O. 41 of 
the Code. There remains now only the 
•question of interest, which is the claim 
under Scli. C to the plaint to be con¬ 
sidered. 

Interest .—We see no reason to differ 
from the view which the Subordinate 
Judge has taken of this matter. The re¬ 
sult is that in our opinion the appeal 
should ho allowed in part, the decree 
passed by the Court below being enhanced 
by Es. 1,912-8-0 + Rs. 131.1'2-0=2,044-4-0 
As regards the costs of this appeal in 
view of the highly inflated claim which 
the appellant made, we would allow him 
only the paper-book costs and lls. 100 
as hearing-fee. 

M.N. Appeal partly allowed. 
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Rankin, C. J. and 0. C. Chose, J. 

Ram Singh —Plaintiff—Appellant. 

V. 

Century Insurance Co. Ltd. —Defen¬ 
dants—Respundonts. 

Appeal No. 30 of 1932, Decided on 
13th July 1932, against original decree 
of Buckland, J., D/- l.'lth January 1932. 

^ Insurance—Fire—Renewal ia freah con¬ 
tract—Property burnt between date of ex¬ 
piry and date of renewal—Company ia not 
liable. 

A term o{ tv lire insurance policy was as fol¬ 
lows ; “ The company hereby agrees with the 

injured that if, after payment of the premium, 
the property above described shall be destroyed 
or damaged by fire, or lightning at any time 
between 3rd November 1927 and 4 o’clock in the 
afternoon of 3rd November 1928, or during any 
Bubsequent period for which the insured shall 
pay to the company and the companyshall ac¬ 
cept the sum required for the renewal of the 
policy, the company will jiay or make good all 
such loss or damage." The policy was reriewahlo 
but was not renewed before its expiry. Premium 
for renewal was sent on 18th November and was 
received aud accepted on 26th November. The 
property was destroyed by fire on 20th Novem¬ 
ber. Claim was sent on 22nd November and 
received on 28lh November when the company 
intimated that it cancelled the renewal. In a 
suit by the insured : 

Held : that the renewal of a policy is a fresh 
contract dating back to the date of the expiry of 
the original contract and the acceptance of the 
premium on the 26th being under a mistake as 
the property was non-existent on that date the 
tran.sactiou of renewal was void and the com¬ 
pany wa.s not liable; Pritchard v. Merchants & 
Tradesmen Mutual fAfe Insurance Society, 
(1858) LJ. PC 1G9, liel. on. U’ 175 C 1] 

L. P. E. Pugh and Shekar Hose —for 
Appellant. 

S. N. llanerjee and J. C. Sett —for 
Respondents. 

Buckland, J. —The plaintiff in this 
suit claims to recover the sura of Rupees 
20,000 together with interest and costs 
under a policy of insurance against loss 
by fire being No. 1260480 issued by the 
defendant company on 2Gth November 
1927 in respect of iiuilding No. 57, Ah- 
botabad Cantonment, which was des¬ 
troyed on 20th November 1928. The 
policy, as stated, was issued on 2r)th 
November 1927 and insured’the plaintiff 
in the sum of Rs. 20,000 against fire in 
respect of the building owned by him at 
.Abbotabad for one year from 3rd Novem¬ 
ber 1927 to 3rd November 1928, upon 
which date the .policy is stated to be 
renew'able. On 20th November 1928 the 
premises insured were oompletely des¬ 
troyed by fire, but on the 18th the plain- 
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tiff had posted to the defendant com¬ 
pany a cheque for Ba. 85 on account of 
the renewal premium. Actually the 
amount of the renewal premium was 
Rs. 100, but he was allowed a discount 
amounting to Rs. 15 by reason of which 
tlio company, on receipt of the cheque 
on 26th November 1928, sent him two 
receipts, one for Rs. 8.5 and another for 
Rs. 100 formally renewing the policy. At 
that time the company had no knowledge 
of the fire, and a letter informing them 
as to the fire was despatched on 22nd 
and received on 28th November. This 
appears from a letter written by the 
company hearing the latter date in which 
they confirmed as follows a telegram sent 
to the plaintiff on the same day : 

" Renewal receipt Mo. 88 under policy 
No. 12C0 J.hu for Rs. 20,000 covering 57 canton¬ 
ment hereby withdrawn and cancelled stop 
premium of Rs. 85 being returned to yon slop 
our letter of 2Cth November and enclosure.s are 
also hereby withdrawn and cancelled stop letter 
follows." 

Ruminarizing the position the insured 
sent his cli 0 (iuo in renewal of the 
policy before tlie lire ; the company for¬ 
mally renewed tlio policy in ignorance 
of the lire ; subsequently on learning 
of the fire they purported to withdraw 
and cancel the renewal receipt. For 
the present purpose it is not ‘suggested 
that the plaintiff ought to have in¬ 
formed the company of the fire before 
the con\pany could post the renewal re¬ 
ceipt, nor for the present j)urpose has it 
boon suggested that everything was 
otherwise than perfectly bona fide. T say 
“for tlie present purpose” because though 
three issues were submitted and accepted 
£ have been invited by learned counsel 
on both sides first to try issue las it may 
determine the whole suit. The issues are 
as follows : fl) Was the policy in force 
on 20th November by reason of the pay¬ 
ment and acceptance of the renewal pre¬ 
mium on 26th November ? (2) Was the 

renewal of the policy, if any, procured 
by fraudulent uoncealiuent of the fact of 
the destruction of the risk by the plain¬ 
tiff ? (fl) Did the plaintiff commit any 
breach of condition of the policy as al¬ 
leged in para. 6 of the written state¬ 
ment. At the hearing Mr. Banerjee for 
the company stated in relation to issue 3 
that he would confine himself to the 
particulars given in paras. 6 (i), 6 (ii) b, 
6 (iii) and 6 (v) of the written statement. 
Before considering the question to be 
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determined I should state that neither 
aide wished to call any oral evidence nor 
has the evidence taken on commission 
been referred to and I gave every oppor¬ 
tunity to tender any’ documentary evi¬ 
dence which it was desired to use. I have 
been informed that all material docu¬ 
mentary evidence has been exhibited and 
it consists exclusively of the very few 
documents to which I shall have to refer. 
I further wish to draw attention to the 
letter of 28th November 1928 from the 
company to the plaintiff which says : 

” As the 8rc is stated to have taken place on 
tlio 20tb instant we are not liable as we had 
clearly intimated to you in out letter of the 
14th idem that we would not cover the risk un¬ 
til we receive your further instructions which 
did not coach us until the 2Uth inslaut." 

On my'’ drawing Mr. Banerjee’a atten¬ 
tion to this passage, he said that nothing 
turned upon it, and ho did not desire to 
go into any question which that para¬ 
graph might be considered to have fore* 
shad owed, l^he contention advanced on 
behalf of the plaintiff which purports to 
bo expressed in issue 1 and to which -no 
objection has been taken, even if the 
point has not been expressly pleaded, is 
that actually there was no renewal; that 
the word “ renewal " is really misused 
in the policies, that under the policy it¬ 
self the plaintiff was continuously in¬ 
sured until and by reason of the renewal. 
Tiiis is based upon the danse of the 
policy which runs as follows : 

“ The company horeby agrees with the insured 
(but subject to the conditions printed on the 
back of this policy, and to any other couditioas 
thereon otherwise expressed) that if, after pay¬ 
ment of the premium, the property above-des- 
crihed.er any pact thereof, sball be destroyed or 
damaged by fireor lightning at any time botwcea 
Srd November 1927 and 4 o’clock in the after¬ 
noon of -Srd November 1928, or during any subse- 
queut period for which the insured shall pay to 
the company, and the company shall accept the 
sum required for the renewal of this policy, the 
company will pay or make good all such loss or 
damage etc.” 

U is submitted that though the policy 
might lapse, and indeed would have 
lapsed and come to an end on 3rd Novem¬ 
ber 1928, if cither the insured liad de¬ 
clined to renew or the company had re¬ 
fused to accept his premium nevertheless 
it continued to have effect until the 
matter of the renewal was determined 
one way or another and that, in that 
view the iiolioy was for a year or a “sub¬ 
sequent period." If that is the correct 
construction of the document it is con¬ 
tended that the plaintiff was insured at 
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the time of the fire, and that it was not 
open to the defendant company, on learn- 
ingof.the fire alter the policy had been 
renewed, to witlidraw and to return the 
premium. On the other side it has been 
argued for the company that the i>olicy 
was for one year, but that it could be 
revived upon jiayment and acceptance 
of the renewal premium which must be 
taken to be subject to the continued exis¬ 
tence of the subject-matter of the policy, 
and that the company was entitled to 
withdraw and cancel the renewal, the 
property havin{< been destroyetl before it 
received the premium and issued the rc- 
ceit>t. 1 liave been referred topassaj^es in 
several text-books includint* Lord Hals- 
bury’s Laws of Enj^land, Vol. 17, 52G, 
in which the learned author sets out tlie 
followin{{ passage : 

‘ ‘VVhen ilio policy providos that there shall 
be no insurance until the renewal premium has 
been accepted by the insurance oQice, and a loss 
aerrnes during the IS days and before payment 
of the prcniiuin it seems that iu the absence of 
any condition so framed as to show a contrary 
intention, the insured is not entitled to recover." 

The jiolicy with which this suit is con' 
cerned dees not provide totis in ‘verbis’ 
that there shall be no insurance until the 
renewal premium has been accepted by 
the insurance office as Mr. I’ugh has been 
careful to [»oint out, for such a provision 
would cut the ground from beneath lus 
feet. But it is a mattor for consideration 
whether the terms of this policy do not 
come to the same thin^l in that, the word 
“or” being used disjunctively, the clause 
contemplates not a continuing peiiod in¬ 
definite in length, but two periods of 
which the first ends on 3rd November 
1928 after which the next i)eriod begins 
during which tlie policy holder will not 
ho insured until the renewal premium 
has been paid and accepted. Two cases 
are refeired to under the passage quoted 
and indeed a considerable number are 
cited in tJie text-books quoted. I have 
invjted learned counsel for tlio company 
to cite the authorities themselves, hut he 
has assured me that after having read 
them all, none would furnish any assis¬ 
tance except one to which I shall rofor 
presently. I am also referred to a well- 
known authority on the law of fire in¬ 
surance (Bunyan's Law of Fire Insurance 
6th Bdn., 211) wliere the following 
occurs: 

"If the premium is not paid within 15 days 
and the Are occurs, the acceptance of the pre¬ 
mium by the office in ignorance of the disaster 


will not revive the policy. If neither party 
wore aware of the fire unless there was express 
agreement that the insurance should date back 
by the ifisertion of some words equivalent to 
"lost” or “not lost,” it would bo open to the 
office to contend that the acceptance of the 
premium being for the renewal of the insurance 
assumed that the subject-matter of the insu¬ 
rance continued to exist." 

Passagi'S have also been read from a 
recent edition of tho well-known book 
on fire insurance by Wolford and Otter 
Barry, 3rd Bdn., 181, where among 
others occurs the following: 

‘ The ofiect of tho revival is not to continue 
the contract formerly existing, but to establish 
an entirely now one. If therefore a loss has 
already happened without the knowledge either 
of tho insured or the iiisurors the revived policy 
will not, oven if anio-datcd to the dale at which 
the foimor i)olicy expired, be treated as applying 
to hueli Jo.ss unless it is clearly the intention of 
the parties that it shall do so.” 

I ohaurve tliat cailier tho learned 
author discusses two opposite views ox- 
prossod as to tho loiiowal of a policy, 
whether it is a fresh conti act or whether 
it is a continuing cniitnust relating back 
to tlio original policy, ami not a fresh 
one, and writes .that the \i(!W as to the 
renewal of afire policy being a frcsli con¬ 
tract api)(*ais to li(i ccn rect, and if tins is 
HO it should dispose of Mr. Pugh’s point, 
hut oliviously tho ferins of tho imlicy 
should be considorcrl in each case. I 
will now consider Pritchard v. Mer¬ 
chants and Tradesmen. Mutual Life In¬ 
surance Society (1), the only authority 
cited in tho course of the argument and 
one to which constant reference is to be 
found in the text-hooks. That was a 
Jjife Insurance case and by the policy 
the premium had to he paid t)n or before 
the 13th- October in every year during 
tho life insured. It was provided that 
the policy should be void if tlie premium 
was not paid within 30 days after it be¬ 
came duo, but it might Ijo revived within 
three calendar months on satisfactory 
proof of the health of tho insured. It 
appears tliat tlio person wJioso life was 
insured died on 12th November 1855, 
and on 15th November 1855, that is,, 
more than 30 days from the due date for 
payment of the premium, but within 
three months the annual premium was 
paid and the company gave a renewal 
receipt, neither the plaintiff nor the 
defendant being aware of the fact that- 
the person in8ured_wa8_already dead. 

’ i~ (l'858) 27"^ J O P' 169=8 0 B (n .8.) 692=A 
Jur (n.B.) 807=6 W E 340. 
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The question was whether in such cir. 
eutnstances the sum assured was recover¬ 
able from the insurance comiwny. The 
learned Jud^’cs all agreed that the plain¬ 
tiff was not entitled to recover. Wil¬ 
liams, J., observed that the payment was 
void and inelfectual as it w'as made and 
received on the imiilied understanding 
on both sides that tlte insured was then 
alive. Crowder,.!., said that tlio pro- 
niiuin was accM^pted under mistake, and 
the transaction was altogetlier void. It 
is contended that the case is materially 
dilTerent l)Ocauso the policy was to bo 
void if the premiums were not paid by 
the due date tliough it could be revived 
within a certain period, whereas in this 
particular case the policy continued to 
bo operative. 'I’hat appears to me to hog 
the ((uestion. If this policy does run on, 
as Mr." Pugh expressed it, then tlio 
imatter is not oj)Bn to further argument, 
but it appears to mo the more correct to 
;3ay that the renewal t)f a policy is a 
jfresh contract dating hack to the date of 
jthe expiry of the original contract. 
[Piichiird V. Mri'^hanls Insurance So- 
\cietu (l)is not on all fours witli the case, 
but it appeals to me that there are jirin- 
ciplos underlying it wliich make it appli- 
'cahle. The passage which makes most 
appeal to me is lliat to he found at tlie 
conclu.sion of tlie judgment of Crow¬ 
der, J., wliere ho observes that; 

“thn common seii.^^o of t!ic matter is ciitiroly in 
favour of Ibo dcfcnd.int. 'J'liuy accojitcil the 
premium under a mist ike, and the traiisAction 
Is altogetlier void." 

There is no question in this case of 
mistake in the technical sense, Iiut the 
common sense of the matter must be that 
the company would not have accepted 
the premium iiad they known that the 
loss had already occurred. They would 
Jiave been entitled to decline it in any 
case, and can it therefore be said that 
having accepted it in ignorance of the 
fire they are bound by the terms of the 
policy to pay on a loss which liad already 
occurred when they accepted it? 1 find 
it impossible to aucejit this view on any 
coasoiiable basis and, for the reasons 
stated, it appears to me that the conten¬ 
tion of the defendant company is correct 
and that the suit must ho dismissed with 
costs. 

liankin, C. J .—This is an appeal from 
tlA judgment and decree of my learned 
brother Buokland, J., who dismissed the 


suit of the plaintiff whereby he claimed 
Rfl. 130,000 upon an fnsuranco Polisy 
issued by the defendant company against 
risk of fire in respect of certain premises 
of plaintiff No. 57 Abbotabad Cantonment 
in the North-western Provinces. The 
policy was originally issued on 3rd 
November 1927. The number of the 
particular policy with whicli wo are con¬ 
cerned is 12604BG. We have boon re¬ 
ferred to the terms of tJio policy which 
for the piesent purposes are as follows: 

"Tho company boroby agrees with tbe iu* 
surod that if, sfter paymciil; of the premium, 
tbe property above described, shall bo destroyed 
or damaged by fire or lightning at auy time 
betivecn 3rd November 1927 and 1 o’clock in tbe 
afternoon of 3rd Kovombor 1928 or daring any 
subsequent period for which the insured shall 
pay to the company, and the company shall 
.accept the sum required for the renewal of the 
policy, the company will pay or make good all 
such loss or damage." 

The policy extends, to bogin with, till 
4 o'clock on 3rd November 1928 and un¬ 
less something had been dune by that 
time, the effect of the policy had been 
expended. On 27th October accordingly, 
some time before Srd Novemhor tbe com¬ 
pany issued a roniitider asking for its 
))vemiuin. There was correspondence 
upon the question whethin or not on 
this and certain other policies the plain¬ 
tiff could get 15 per cent commission. 
The company was minded to allow 15 
per cent commission. By its letter of 
the 31 st October it wrote to the plaintiff 
asking him to send a reinittanco for the 
renewal premium less 15 per cent dis- 
e-ount when the necessary renewal receipt 
would be issued, TJio company pointed 
out to tho plaintiff' that as the policy 
had already expired they had wired him 
accepting his terms as to discount. On 
Btb November the plaintiff' sent a clieque 
for premiums on two other policies and 
asked the company to renew them. With 
reference to the iwliey now in question 
they said: 

‘‘as regards the renewal of the policy No. 
1200180 for lls. 20,000, we beg to say that we 
will gel it rdiiewcd during next month." 

On the 11th Novemhor the company 
wrote to tho [daintiff to say: 

“you state in tho last paragraph of your letter 
that you wish to renew the polii'y some time 
next mouth, i.e. December. In this counexion 
I have to iiiforiii you that tlio policy in question 
has already expired on the 3rd instant and yon 
are therefore not covered in the meantime. 
Should you desire to take out a fresh policy et 
any later date, please lot us know when we 
shall hold tbe risk covered." 
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It is reasonably clear therefore that 
until the company received the request 
and hjid an opportunity to decide upon 
the matter, the plaintiff was not covered 
at all. On the ISth November the plain¬ 
tiff sent a cheque for Rs. 85 in payment 
of the renewal premium for the above 
policy and he said; “kindly send us the 
renewal receipt and oblige." It was 
quite open to the plaintiff, particularly 
in view of the language of the company’s 
letter of the 14th November to write to 
the company to say: 

"we want some sort of credit for tho time since 
the 3rd November nu til the timo when you ro- 
oeivo this letter because we never pay money for 
nothing," 

and I daresay that had they so done the 
company would have been'equally pleased 
to give them either a new policy altoge¬ 
ther dating from the date of tho receipt 
of the plaintiff’s letter or would have 
been equally pleased to extend the period 
for a corresponding number of days in 
November 1929. The plaintiff asked for 
nothing of tho sort. He knew that until 
his letter reached the company ho would 
not be covered. He did not think it ne¬ 
cessary, apparently, to haggle about the 
short period during which, as he know, 
he was not being-covered. He did not 
make any particular stipulation for any 
concession of that kind. It may be that 
such a matter was not worth troubling 
about. Tlie letter having been sent with 
the premium on 18th November, a fire 
occurred on the 20th. The plaintiff’s 
letter was not received in Calcutta at the 
branch to which it was addressed until 
tho 2Gth. It is quite true that the plain¬ 
tiff had in the meantime, namely on the 
22nd, written to the company to say that 
a fire had occurred, and making a claim. 
What would have happened if he had 
telegraphed to tlie company to say that 
a fire had occurred we may imagine for 
ourselves; but ho sent a letter which did 
ncit arrive in Calcutta until the 28th. 
The company immediately repudiated 
their liability and withdrew their accep¬ 
tance of the premium. The question is 
whether in these circumstances when 
this fire occurred on 20th November 
1928 the plaintiff was or was not covered. 
It is not contended that more posting of 
the letter of IBth November effected an 
insurance in itself. It is not contended 
that tho company on 26th November, 
when they accepted the policy, bad any 


knowledge of tho fire; but it is said that 
as a matter of construction of the 
clause \vhich I have read from the policy, 
tho company when it accepted the pre¬ 
mium in ignorance of tho fire on 26th 
November entered into a contract to the 
effect that if between the 3rd November 
and the 27th a fire had occurred, they 
would indemnify the plaintiff in respect 
thereof. Mr. Pugh has put this conten¬ 
tion in two ways—in one way, as a mat- 
ter of construction of tho contract; and 
in view of the terms of the renewal of 
the receipt—he says that tho plaintiff 
with retrospective effect became on 26th 
November covered as from theSrd. An¬ 
other way he puts it is' that tho plaintiff 
at least became covered from tiio date 
when he despatched the money, pamely, 
the 18th November, 

In ray judgment both the conventions 
are equally unfuimdod. It is not usual 
when stipulating for firo insurance to sti¬ 
pulate with reference to the past. Tho 
risk to he guarded against is a risk in the 
future. The language of this policy is 
plain and intelligible enough if that i)ri- 
mary condition be considered. Speaking 
of the future it is sensible enough to say 
that the plaintiff will bo covered during 
the year or during any subsequent period 
for which he should pay the premium to 
the company and the company accepts it. 
The idea is that the ordinary course of 
business will bo that the insurance for 
the year will bo fixed up before that year 
begins. The language of the policy which 
is not a matter for any wondor is adapted 
to tho ordinary condition. Wo aro to con¬ 
sider whether it is the intention of this 
language to put a caso in which the com¬ 
pany is accepting the insurance prornium 
in respect of a fire taking place in a 
house on tlio footing that the firo may or 
may not have taken place and that if it 
has taken place tho company is going to 
pay for the damage. If that is so we will 
have found something unusual in the way 
of fire insurance contracts. I see in the 
clause no foundation for an argument 
that such an unusual contract is con¬ 
templated by tho clause. 

Mr. Fugh argues that if the defendant 
company can say that they are not liable 
for any risk that eventuated before the 
2Gth, then they have taken some of his 
money for nothing; that they have no 
business to take his money tor the period 
between the 3rd and the 26th and that 
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^for this reason we must hold that when 
the insurance company accepts the re¬ 
newal pclicy out of time it takes the 
risk of an accident having happened in 
the uioantimo unknown to itself. In ray 
judgment the position is very clear. The 
piaintilY might well have stipulated fora 
rtuluction in his premium of a few rupees 
or he might I quite well have stipulated 
that the year should be reckoned to run 
from the 20th. He did nothing of the 
sort. lie asked for the policy to bo re¬ 
newed. He did not in any way put him¬ 
self to the trouble of taking care that he 
lost no sum of money however trivial. 
I'i’hat does not mean that the company 
when it accepted the premium on the 
20th had undertaken to insure a building 
which might or miglit not have been con. 
sumed by fire at the time. It appears to 
jme thali the judgment of the learned 
'.Judge has very fully and carefully exa- 
jmined the relevant principles and that 
the learneii Judge lia.s arrived at a con¬ 
clusion which is entirely correct. The 
appeal faihs and must be dismissed with 
costs. 

C. C. Ghose, J.—I agree. 

M.N. Appeal dismissed. 
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(iUIIA AND M. C. Giiose, JJ. 

Jagat Kishore Acharya —Appellant. 

V. 

Kamar addin and others —Ilospon- 
dents. 

Appeals Nos. 240 to 262, 204 to 277 
and 27*J to y02 of 1925), Pocided on 24th 
May 15)iJ2 against ap])ollate decrees of 
Dist. Ju<lge, Myinonsingh, D/- 3rd Sep¬ 
tember 15)28. 

(a) Bengal Tenancy Act (1885), S. 52—’ 
Claim for enhancement for exceca area— 
Aasecament on meaaured area muat be 
proved. 

Where there i.s nothing to show when a 
tenancy wa.s created, whether there was any 
mcaanrement of tlio lands comprised in the 
temincy either at the first, any intermediate or 
the last asses-sment or adjustment of rent, it is 
necessary for the landlord to base his claim for 
enhanced rent for excess area upon some mea¬ 
surement either actual or agreed u^iou on the 
basis of which rent was assessed or i;djusted ; 
A Z B 1928 Oal 553, Fod. ; A I F. 1924 Cal 
874, Bel. on ; A I B 1926 Pat 197, Disc. ; 
A 1 B 1921 Oal 846 and 6 0 L J 638, Bef. 

[P 176 C 2] 

(b) Bengal Tenancy Act (1885), S. 35— 
Limit of enhancement is to be lineliy settled 
by, first eppellate Court en fects of each 
case. 

The facts and oircumstancos in each ease have 


to be taken into consideration in determining 
the limit of enhancement so that it may not bo 
unfair or inequitable to the parties concerned. 
The discretion so exercised in the ma4tor of 
enhancement of rent should not bo interfered 
with in second appeal, but it would not bo right 
to say that discretion in the matter of-enhance- 
menl of rent, on the ground of its being fair and 
equitable, could be exercised by tbo trial Court 
only and that it was not oiien to the final Court 
of facts to use its own discretion, based upon 
facts and circumstances of the case before it. 

[P 177 C 2; P 178 C 1] 

Pares Ch. Milter, Dwarka Nath 
Chuekerhutty, Basok and Kali Kinkar 
Chuokerbulty —for Appellants. 

Nasim AH —for Bespondents. 

Biraj Mohan Majumdai —for Deputy 
Bogistrar. 

Guha, J .—These appeals liavo arisen 
out of suits for realisation of arrears of 
rent, brought by Baja Jagat Kishore 
Acharyya Chowdhury. The claim w’as 
made by the plaintiff in tiie suits for 
additional rent for excess area in the 
possession of the tenant defendants in 
the suits, on the basis of area recorded in 
the last cadastral survey, under Ch. 10, 
Bengal Tenancy Act. The plaintiff also 
claimed enhancement of rent on the 
grounds of a rise in the average prices of 
staple food crops, as also on the ground 
that the productive powers of the land 
held by the tenants have been increased 
by fluvial action. The points raised for 
determination in the suits, on the aver¬ 
ments made in the pleadings of the 
parties, so far as the main controversy 
between the parties was concerned, wore 
the following : “ Are the defendants 

holding any land for which they do not 
pay rent, and are they liable to pay ad¬ 
ditional rent for the same ? What was 
the standared of measurement when the 
lands in suit were settled? What amount 
of increase, if any, is the plaintiff enti¬ 
tled to recover under S. 30 (b), Bengal 
Tenancy Act ? Has there been any in¬ 
crease in the productive power of the 
lands duo to fluvial action ? If so, to 
what increase of rent is the plaintiff 
entitled therefor.” 

The Munsif of Bajitpur gave his deci¬ 
sion allowing tlie plaintiff's claim in the 
suits in a modified form. There were de¬ 
crees passed for arrears of rent at as. 12-6 
per kani of ‘65 acre per kani, as per 
area aacertainejl in the settlement opera¬ 
tions. The plaintiff was also allowed 
enhancement of rent at the rate of 8 as. 
in the rupee, from 1333 B. S. It is to 



176 Calcutta Jaoat Kishorr t. Kamaruddin (Guha, J.) 


be noticod that the decision and decrees 
passed by the Munsif wore based on the 
nndin^s arrived at by him, that the unit 
uf linear measure was to be taken to be 
24^ incites a cubit (hath), and not 18 
inches as asserted by the plaintiff; and 
that the plaintiff was not entitled to 
any additional rent for excess area as 
contemplated by S. 52, Bengal Tenancy 
Act. The enhancement of rent under 
S, 32 was allowed by the Munsif, after 
comparison of prices as contemplated hy 
that section, and after negativing the 
contention of tlie defendants that the 
lands comprised in the tenancies could 
not bear enhancement for reasons stated 
by them. On appeal the District Judge 
of Mymensingh has affirmed the decision 
of the trial Court, so far as the plaintiff’s 
claim for additional rent for excess land 
was concerned, but has reduced the en¬ 
hancement allowed by the trial Court to 
4 annas in the rupee. It may be men¬ 
tioned that the learned District Judge 
accepted the plaintiff's case that the 
standard cubit prevailing in the pargana 
was one of 18 inches; but observed that 
whether a cubit of that length was ac¬ 
tually used in working out the present 
areas was quite a different matter. The 
plaintiff has appealed to this Court. 

The main question in controversy bet. 
weon the parties centred round the plain¬ 
tiff’s assertion that in the year 1891 there 
was a compromise arrived at as between 
the landlord and the tenants, by which 
rents were fixed at a certain rate per 
kani; so that if the plaintiff could show 
that any tenant defendant was in posses¬ 
sion of more lands than he was paying 
rent for, the plaintiff was entitled to get 
additional rent for excess area, in view 
of the provisions of S. 52, Ben. Ten. 
Act. Reference is necessary in this con¬ 
nexion to the findings arrived at by the 
learned District Judge, hearing upon 
this part of the plaintiffs* case. The 
leajned Judge has in the first place men. 
tioned that the plaintiff has really made 
no attempt to prove that there 'has boon 
any actuvjl increase: no evidence was 
given to show that any of the defendants 
had obtained lands by encroachment or 
otlierwise, and Las then found that no 
actual increase had been proved. The 
defendants knew that areas were entered 
in the plaintiff’s papers, but they did 
not accept any measurement with refer- 
enos to which the areas were stated. The 
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lower appellate Court accepted the de¬ 
fendant’s case that no actual measurement 
was majle at the time when the compro¬ 
mise was effected in the year 1891, which 
was a compreraise of a dispute in regard 
to existing rent, and not merely one re¬ 
lating to the rate per kani, and that the 
tenants never agreed that they would be 
liable to pay additional rents for the 
same land as the result of any future 
measurement. The Cadastral Survey 
measurements showed increase in areas, 
but did not necessarily show that the 
tenants were in possession of any laud 
in addition to the land shown in plain¬ 
tiff’s papers, the identical land appear¬ 
ing to bo greater in quantity on account 
of proper measurement. If there was no 
measurement at any time, or -if there 
was no measurement which was accepted 
by the dofentlants, the rate per kilni men¬ 
tioned in the plaintiff's papers, standing 
hy itself, couhl not be of any avail to 
the plaintiff, if the area was never ascer¬ 
tained on proper moasuromont, and ac¬ 
cepted hy the defendants. The learned 
District Judge has observed: 

“a mere rate tolls you nothing: in order to find 
out what the rent is, it is also neoesaary lo 
know the area.” 

In this view of the case, resting upon 
definite findings of fact arrived at hy the 
Court of appeal below the plaintiff can¬ 
not upon the plain reading of S. 52, Bori. 
Ten. Act, succeed in liis claim for addi¬ 
tional rent for excess area, as made in 
the suits. The conclusion thus arrived 
at is amply supported hy tho authority 
of decisions of this Court. In tlio case 
ol Oocool Chujuler V. Jamal JUsiras {l), 
tho learned Sir Oeorgo Rankin, C. J., has 
restated tho settled rule of this Court,^ 
that where there was nothing to show 
when a tenancy was created, whether 
there was any measurement of tho lands 
comprised in the tenancy either at the 
first, any intermediate or tho last assess¬ 
ment or adjustment of rent, it was neces¬ 
sary for the landlord to base his claim 
upon some measurement, on tho basis of 
which rent was assessed or adjusted. In 
view of some comment made' on a pre¬ 
vious decision of tho learned Chief Jus¬ 
tice in the case of Manindta Chandra 
Nandi v. Kaulat Sheihh (2), by the 
learned Judges of the Patna High Court 

TrAliRT928'Oar663»lil I C 107=66 Cal 
680. 

3. A I It 1994 Oal 874=79 I 0 869=60 Oal 
957. 
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in tiis case ot Shib Stihcti v. Si!joy 
Chaiid (3), it is necessary to oxaniina 
the decision of this Court in the case of 
Durga Priya v. Nazra Gain (4), which 
according to the learned Judges of the 
Patna High Court laid down a rule 
dilTerent from the one which was taken 
to be the settled rule in this Court in 
Manindra Chandra Nandi's case (2), re¬ 
ferred to above. In Durga Priya’s 
case (4), Moolcorjeo, Ag. C. J., in deliver¬ 
ing his judgment referred to his own 
decision in Itaj Kumar v. Ham Lai (5), 
laying down tlie rule that the landlord 
was entitled to additional rent for ex¬ 
cess land only when he showed what 
the quantity of land was at the incep¬ 
tion of tho tenancy, tliat the rent was 
settled'with reforoiice to area, that no 
consolii]nted rent for tlio entire area let 
out was settled, and that the quantity 
of land at tho time of suit was in excess 
of that originally lot out. Tho learned 
Judge in reiniiuding tho case to tho lower 
Court gave this direction among othtu's: 
that it was to l)o consiilered whether 
tho rent was assessed on an area fixed 
by estimate or determined by measuro- 
niont. 

The learned Judges of the Patna 
High Court considered that the mention 
of an area fixed by estimate, in tho judg¬ 
ment of Mookerjeo, Ag. C. J., made tho 
statement of the learned Sir George Ran¬ 
kin, C. J., as to tho settled rule of this 
Court, inaccurate. It is somewhat difficult 
to appreciate thnobsorvatiou of the learn¬ 
ed Judges of the Patna High Court in this 
behalf in view of tho fact that Mookerjeo, 
Ag. 0. J.,had not departed from the view 
already expressed by him in BajKumar s 
case ( 5 ), noticed above, and also because 
the expression "an area fixed by esti¬ 
mate” does not militate agaiust the view 
taken by this Court in Manindra Chan¬ 
dra Nandi’s case (2). The area fixed by 
estimate must be such as has l>een ac¬ 
cepted by tho tenant, which might very 
well take place of an area on tho basis of 
or determined by measurement, and ap¬ 
proved bv the tenant, as mentioned in 
all tho decisions of lids Court, bearing 
upon the question. It may be noticed m 
this connexion that Mullick, Ag. 0. J., 
who delivered tho judgmen^f tho PatM 

■g, A I B 1920 I’at 197=90 I 0 862=5 Pat 
157. 

4. A I B 1921 Cal 845=62 I 0 463. 

6. (1907) 6 C L J 538. 
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High Court in Sib Sahai Lai s case (3), 
has specifically mentioned that 
"in dotormining tho area dnmUed, tho ■pattios 
may either resort to measurement or they may 
agree to accept an assumed figure’’ 

so that there was no differonoo made by 
that Court between an area ascertained 
by measurement and, an estimated area 
accepted by parties concerned. It i« 
difficult therefore to appreciate bow the 
comment of Mullick, Ag. C. J., in Shib 
Sahai Lai's case (3), as to the settled 
rule of this Court, obviously indicating 
that Mookerjeo, Ag. C. J., laid down a 
different rule in Durga Priya’s case (4), 
was justifiable. 

Tn the cases before us, no evidence 
was given by the plaintiff to show that 
there was any excess land; no attempt 
was made to prove that tho defendants 
had got possession of any additional 
lands. If there was no actual measure¬ 
ment in the year 1891 or thereabouts, 
when tho last assessment or adjustment 
of rent was made; if the areas montioned 
in the plaintiff’s papers wore not based 
on measurement; and if the tenants 
never agreed that they would bo liable 
to pay additional rent for tho same land 
as tho result of any future measure¬ 
ment as lias been found by tho Court of 
appeal halow, and to which findings re¬ 
ference has been made above, tho plain¬ 
tiff could not succeod in his claim for 
additional rent for excess lands as made 
in the suits. On tho question of en. 
hancoment of rent as claimed by the 
plaintiff in tho suit, it has been urged 
before us, that llio loarnod Di.strict Judge 
liaving found that upon a comparison of 
of prices of two decennial periods, tho 
plaintiff was entitled to an enhancement 
of about 8 annas in tho rupee, he was in 
error in reducing tho enhaucemont to 
4 annas in the nipoo. It was contended 
tliiit tlio discretion exercised by tho trial 
Couit in tho matter ot enhancement 
should not have been interfered with by 
thoCourt of appeal below. Tn view of tho 
provisions contained in S. 3o, Ben. Ten. 
Act, tho facts and circumstances in each 
case have to be taken into consideration 
in dotormining the limit of enhancement 
so that it may n-it ho unfair or inequit- 
ahlo to the jiarties concornod. Tho 
learned Judge in tho lower appellate 
Court, after taking all the tacts and cir¬ 
cumstances into consideration, has come 
to tho conclusion that although on a 
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coinp:irison of prices of staple food crops 
tl'ie increase in rent might be taken to 
be at Uie rate of about 8 unnas in the 
rupee, a rate of 4 annas would be fair to 
the landlord and the tenants. The dis¬ 
cretion so exercised in tlie matter of en¬ 
hancement of rent should not be inter¬ 
fered with in second appeal; and it 
would not be right to say tliat discretion 
in the matter of enhancement of rent, 
on the ground of its being fair and C'lnit- 
able could be exercised l)y the trial 
Court only, and that it was not open to 
the final Court of facts to use its own 
discretion, based upon facts and circum¬ 
stances of tlie case before it. 

In the result the appeals are dismissed 
with costs. Wo allow one hearing-fee 
in the appeals in which Mr. Na..im Ali 
lias appeared for the rosiiondonts: the 
hearing fee is assessed at three gold 
mohurs. The costs for the appearance 
of the Deputy Registrar as guardian of 
the minor respondents in some of these 
appeals have already been paid by the 
appellant. 

M. 0. Gliosc, J .—I agree. 

M.N. Ali peal dismissed. 
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Costello, J. 

Baijnath Shaw — Defendant — Peti- 
tioner. 

V. 

Corporation of Calcutta- -Plaintiff- 
Opposite Party. 

Civil Rule No. 497 of 1932, Decided on 
18th July 1932, against order of Small 
Cause Court Judge, Seaklah, D/- 4th 
February 1932. 

(a) Evidence Act (1872), S. 77—Proof of 
entry in public document ahould be either by 
producing the document or certified copy— 
Proof of ownerabip of car is by producing 
register. 

The light way of proving an entry in a public 
document would be either that the document 
itself should be produced by a proper otficial or a 
dulf authenticivted copy of the material part of 
the document placed before the Court. It is 
irregular for the Court to accept in p^-oof of the 
ownership of a car a mere statement made in 
answer to a letter written by tbe plaintifT, with* 
out the person who made the statement being 
called or a certified copy of the Official Register 
of Motor Vehicles produced. [P 170 0 2] 

(b) Evidence Act (1872), S. 77—Register of 
Motor Vehicles showing name and address 
of owner if conclusive against person having 
same name and address (Quaere) — Motor 
Vehicles Act (8 of 1914)—Rules under. 

It is more than a little doubtful as to whe¬ 
ther it can lightly be said that the mere fact 
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that the Register of Motor Vehicles shows that- 
a person of a particular name is the owner of a 
particular car and lives at a certain address as 
given in the register necessarily for all purposes 
decides that any person of the same name who 
happened to be found in that address must be 
the owner of the particular car. [P ISO 0 1] 

(c) Tort—Negligence—Running down casea 
—Burden on plaintiff—Vehicle under man¬ 
agement of defendant or his servant—Acci¬ 
dent not ordinarily possible — Burden is 
shifted. 

In running down e.rscs the pJaintill is not en¬ 
titled to succeed unless he gives atfirniutive 
proof of negligence on the part of the defendant 
or his servant. Persons who base a claim on 
negligence mu.st prove negligence. 

Where a vehicle is shown to.be under the 
management of the defendant or his servant and 
au accident occurs such as in the ordinary course 
of things docs not happen if he who has the 
management uses proper cate, the onu$ rests on 
the defendant to disprove that the accident arose 
from want of care ; Isac Walton & Cn^ v. i nn- 
(/itnref Motor/fuv Co,, (I'JCS) 25 7' L li Id and 
Barnei Urban District (Jouiictl v. hmdxn Oenc- 
ralOnmibHs Co., (1010) 100 L T 115,/teZ on. 

(P ISO G 2] 

Wnopendra Nath Nii/tiyi — for Peti¬ 
tioner. 

Krishna Lai JJancrji - -for Ojnwsite 
Party. 

Judgment. — Tliis rule is dirceteil 
a; 4 aiusl a jud;{inoiit (jas.sr/d by the .ludge 
of the Court of Small Causes, Seaklah, 
in a suit broufjht l)y the Corporation of 
Calcutta ajiainst one Baijnath Shaw for 
the recovery of the sum of Rs. (>9-1-0 tor 
damai'o caused to a lamj) post belonf*. 
in^ to the plaintiff Cor[iorati(;n by a 
motor ear alles^ed to bo the property of 
the defendant. The suit in sliort was au 
action for damages for negligc'nce. Tho 
defendant denied that ho was (he owner 
of the motor car in (<uestioM. The re^'is- 
tored number of the car was 10070 and 
tho registered owner w'as Baijnath Shaw 
of No. 225-1, Cornwallis Street,Calcutta. 
It seems tliat the accident occurred at 
night. The witnesses of tlie occurronco 
were able to take the number of the car 
which struck the lamp-post but they ap¬ 
parently had no opportunity of ascer- 
tainiiiji tho name of tho person d)iving 
the carat the time or of makinj;; any in¬ 
quiries on the spot as to the ownership 
of tho car. By way of defence to the 
plaintiff ’s claim the defendant, as I have 
stated, denied that he was the owner of 
the Motor Car No. 10670 or indeed of any 
other motor car. It is obvious that the 
defendant was in no wise re 0 i>onsible tor 
the accident or liable for the damage 
caused. 
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Tho main issue anrl indeed the only 
issue which seems to have been dealt 
with by the learned Judge at the trial 
was the plain and simple question of 
whether the defendant was the owner of 
the motor car concerned in tho occur¬ 
rence. It appears that tliere was consi¬ 
derable delay between the date of the ac¬ 
cident and the institution of tl\e suit. 
The occurrence took place on 3rd April 
1930 and tiio plaintiirssuit wa.s not filed 
until i27t[i IMareh 1931. I am informed 
tl)a6 in tlio meantime the Corporation 
havitig ascertained from their own re¬ 
cords, that the dofciidaut appeared to ho 
the owner of the car entered into oorre.s- 
pondenec witli Iiim as to tluj question of 
his liahjlity. It ii[ipears that from the 
very outset this Baijnatli Sliaw denied 
that Ifts was the owner of the Car 
No. lOtiTO. On ritli Octuhor I'.kll, when 
presumahly tlie j)laintilf Corp n-alion of 
Calcutta, were Jiiaking reaily for the trial 
of tiie suit a letter w.is soot from the 
Corptu iition to tlie 1'eputv Gomuiissioner 
of I’olice, IMotor Veliieles J.cparf lueiit, in 
these terms : 

“ Ko'damasc to lamp po>it No. IC, Mo;.crpur, 
Tload. 
i>pai' Sir, 

The above lamp post wa.s damagrcl by a pass¬ 
ing Motor Car No. 10070 oji 3rd April 1930. I 
heg to request you to let me know in whoso 
name tho above vat viias rc,gislcred on the date 
of Ibo oreurrence. 

An e.irly reply will be very much appreci¬ 
ated.” 

All answer to that letter was written 
upcai tlio letter itself by tho Deputy 
Commissioner of I’olice, Motor V^ohicles 
Dejiartincmt, in tlie terms : 

“ The Mumo No. 12094, dared 2!)th October 
1931. Returned in original with the intimation 
that tho Motor Car No. 10070 i.s owned by Baij¬ 
nath Shaw of 225-1, Cornwallis Street, since 
17th August 192S." 

This memo was signed by E. A. Hart¬ 
ley for Deputy Commissioner of Police, 
Motor Vehicles Department. The suit 
came on for trial on 4th February 1932, 
and the plaintiff in support of their case 
called certain witnesses who testified 
that they had seen the Motor Car 
No. 10C70 strike a lamp.post on the 
Moyerpur Jioad. No evidence of negli¬ 
gence on tho part of tlio person driving 
the car was given beyond the mere fact 
that the car struck the lamp-post. In 
order to affect the defendant with res- 
pdhsibility for what happened, the plain- 
till's put in evidence tho letter of 13th 
October with the reply of 29th October 


1931, endorsed upon it in tho way I haye 
described and they called a subordinate 
clerk from tho Jlotor Vehicles iJepart- 
inent to testify tliat the signature "E. A. 
Hartley" as appeared on the document 
was that of the officei' acting for tJie 
Deputy Commissioner of Polieo. Beyond 
that no evidence whatever was given to 
connect tho defendant Baijnath Shaw 
with the motor car wliicli damaged the 
lamp-post on 3rd Ajiril 1930. It appears 
however that tho summons in the suit 
was scrveil on tho Baijnath Shaw who 
appeared in the suit and ho in fact mado 
no protest against acceptance of the sum- 
mens. But he, in his written statement 
denied that he was the owner of tho car 
and at tiio trial he himself gave evidence 
to the same effect, and apparently he put 
forward the suggestion that a /ni.stako 
had occurred because he himself resides 
at No. 225, Cornwallis Street, whereas tho 
address'd the Baijnath Shaw who is said 
lobe the owner of tho ear, apjiears in tho 
Register as 225-1 Cornwallis Street. Tho 
learned Judge came to tho conclusion 
tliat the plaintiffs had sufficiently estab¬ 
lished tluit the defendant was in fact the 
owner of the motor car. Ho said : 

“ Defendant denied that he waa the owner of 
the motor car. But it appears from the report 
of the Deputy Commissioner of Police that this 
Car No. 10670 is owned by Baijnath Shaw of 
225-1 Cornwallis Street and it appears that he 
is the defendant in this suit. Iii the plaint his 
address was given as above and summons was 
served on him in that address and he appeared 
and rai«ed no objection that he did not rcsido 
there. Hence his identity has been well estab¬ 
lished." 

The learned Judge proceeded to say : 

" I hud that the defendant is the owner and 
is liable.” 

This rule was issued on tho ground 
that tho memorandum on the letter of 
l3th October 1931, was not properly ad¬ 
missible in evidence in proof of tho 
ownership of tho motor car. I am bound 
to say that there is some substance in 
that contention. The right way of pro¬ 
ving an entry in the Register of Motor 
Vehicles would he cither tliat the register 
itself should he produced by a proper 
official or a <luly iiutlienticatcd copy of 
tho material part of the register placed] 
before tho Court. It is obviously some-j 
what irregular fur tiie Court to have ac¬ 
cepted in proof of the ownership of tho 
car ii mere statement made in answer to 
a letter written by the plaintiff corpora¬ 
tion without the .person who made the' 
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.sfcat.emi nt being called or a certified copy 
iof the official register produced. In any 
event'it seems more than n little doubt¬ 
ful as to whether it can rightly ho said 
that the more fact that the register shows 
that a person of a particular name lives 
at a certain address as given in the ro- 
gistor necessarily, for all purposes, de¬ 
cides that any person of tho same name 
who happened to be found in that ad¬ 
dress, must be the owner of the particu¬ 
lar car in question, especially having re¬ 
gard to the fact that it is quite possible 
that thero might be another person of I ho 
same name living in tho same house, 
particularly having regard to tho fre- 
quent occurrence of similar names in this 
country and to the fact that in a largo 
city like Calcutta often a number of 
families live in a cluster of dwellings 
wliich are described under one denomina¬ 
tion. However, as regards that point, tho 
learned Judgeseems to have thought that 
because the defendant lived or appeared 
to live at 235-1, Cornwallis Street, it had 
been satisfactorily established that he 
was the owner of this particular car. The 
learned Judge came to a find ing of fact 
upon that and in the ordinary way a find¬ 
ing of fact ought not to be disturbed. 

J cannot liowever help expressing con¬ 
siderable doubt as to whether it was pro¬ 
perly established that tho Baijnath Shaw 
who appeared as defendant in the suit 
was in fact the Baijnath Shaw in whose 
name tho car was registered. The defen¬ 
dant gavo a categorical denial that he 
was the owner of this car. For the sole 
purpose of ascertaining whether there 
was any good reason for supposing, as 
was suggested on behalf of tho Corpora- 
tion, that the defendant had wilfully 
committed perjury, when he made that 
statement before tho trial Court. I 
thought it right to have tho defendant 
before me and in tliis Court ho has re¬ 
iterated his denial of ownership. The do- 
^cnl^ant impressed mo .‘is telling the 
truth. He stated definitely that he had 
never possessed this or any other motor 
car at all. But apart from that aspect 
of the matter, tho learned Judge clearly 
misdirected himself l)y acting upon tlio 
assumption that because he had found 
the defendant to ho the owner of tlie 
motcr car, that of itself was sufficient -to 
fix him with liability for the accident 
which happened some 18 months before. 
Generally speaking in running down cases 


or as tliey are now sometimes called col¬ 
lision on land cases the plaintiff is not 
entitled'to succeed unless he gives affir¬ 
mative proof of negligence on tho part ofj 
the defendant or Ins servant. Persons 
who base a claim on negligence must 
prove negligence and in tho present case, 
as I have already indicated, the plaintiff 
gave no evidence whatever of negligence 
on llie pai't of the defendant or liis ser¬ 
vant. 

It is true that this is ono of tho class 
of cases where the ordinary rule does not 
apply in its entirety. The law provides 
that when a vehicle is shown to l)e under 
management of the defendant or liis ser¬ 
vant and an accident occurs siiuli as in 
tho ordinary course of things docs not 
happen, if he wlio lias managemi-nt usos, 
proper care, the onus excoptiona^lly rests', 
on the defendant to disprove that thoac-j 
cident arose from want of care. Tbol 
authority for that proposition is tho caso 
of Isaac Walton k Co. v. Vanguard Motor 
Bus Go. (l): see also tlio case of Barnes 
Urban District Council v. London Gene¬ 
ral 07nn Urns Co. (2). In tho first-men- 
tionod caso a standard lamp creeled on 
tho footpath in front of tlio plaintiffs’ 
premises was dainagod by a motor-omni¬ 
bus of tho dofondants colliding with it. 
The motor omnibus had in fact skidded 
into tlio lamp-post, and tMie Lord Chief 
Justice (Lord Alvorsbone) in his judg¬ 
ment at p. 1‘1 said tliat thoro was evi¬ 
dence upon which tho jury might come 
Ic the conclusion that thero was negli¬ 
gence on the part of tho driver of lUo 
vehicle. It may bo taken therefore whore 
thero is a lamp-])ost on tho pavement 
and a vehicle collides with it, that of it¬ 
self is prinia facie evidence of negli¬ 
gence on the part of tho driver of tho 
vehicle. It is in fact a caso whore tho 
principle of res ipsa loquitur applies and 
when there is prirna facie negligence on 
the part of the driver of tho vehicle in 
that way tho onus then shifts on tho 
defendant to show either he was not the 
driver, or if tho driver is tho defendant’s 
servant then that there was in fact no 
negliigonco on the part of tho driver. Bo- 
fore however a caso is taken out of tho 
ordinary rule that tho plaintiff must 
prove negligence in order to succeed it 
must first of all he positively domonstra- 

1. (1908) 25 T L R 13=72 .7 P 506, •. 

2. (1910) 100 L T 115=73 J V 63=7 L G R 

359. 
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tod that tho vehicle causing tlie damage 
was at tho time of tho accident, as a 
matter of fact, under the management of 
tho defendant or his servant. 

In tlie present case the -plaintilTs made 
no attempt to show and indeed were not 
in a position to show who in fact was 
the driver of tho vehicle and whether it 
was the defendant himself or a person for 
whoso acts ho would ho responsihlo. 
There was in point of fact nothing what- 
ever before tho Court to indicate that 
even if tho defendant was really the 
owner of the motor car No. 10070 at the 
time of tho occurrence on 3rd .\pril 1930, 
sucli motor car was under the inanage- 
nicnt of tho defendant or his servant at 
tho material lime. I am therefore of opi¬ 
nion that even upon tho assumption that 
tho car did belong to tho defendant, the 
plaintitt* liad not succeeded in establish¬ 
ing their case according to law. I think 
that on tho whole it i.s oxlrcnicly dubi¬ 
ous whether tlio defendant llaijuath 
Shaw had any connexion wliatever with 
tho rnotoi- car No. lOfiTO and it is certain 
that 'oven it hn were tlie owner, the 
plaintiffs did not estahlisli negligence 
against him either liy affirmative evi¬ 
dence. on their part or by shifting the 
onus of proof on tho defendant and his 
failing to discharge that onus. This rule 
is accordingly made absolute and tho 
order of tho Small Gauso Court .Judge, 
Soaldah, is set aside and the plaintiffs’ 
suit disTiiissed with costs, one gold 
moliur. 

M.N. Rule made absohiie. 
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S. K. Giiosr, ,T. 

Ram Kinkar Uazra -Appellant. 

V. 

Ilareram Hazra —Respondent. 

Appeal No. 2394 of 1929, Decided on 
2.')th June 1931, against appellate decree 
of Sub-Judge, Zillali Asansol, D/- 8th 
]\Iav 1929. 

(a) Mortgage—Rights of mortgagee—Mort* 
gaged property purchased by two persons— 
Right to possess property is with prior pur¬ 
chaser whether he is prior or subsequent 
mortgagee. 

As between two parchnEers of mortgaged pro¬ 
perty, quite apart from tho right to redeem, the 
right to po9so.<ifl the properly is with the prior 
purchaser and it docs not in.ake any difTorenco 
whotber the purchaser was theilret or the sub¬ 
sequent mortgagee; 5 Gal 265 and 31 Cal 737, 
liel. on, [P 182 C 1] 


(b) Mortgage—Rights of mortgagee—Puisne 
mortgagee is entitled to sale of property even 
though sold in execution of decree obtaindd 
by first mortgagee in suit to which he was 
not parly—Transfer of Property Act (1882), 
S. 75. 

A puisne mortgagee is entitled to a sale of 
the proiierty, subject to the rights of the first 
mortgagee even after the property has been sold 
in execution of the decree obtained by tho first 
mortgagee in a suit to which f he pnisno mort¬ 
gagee was not a party: .30 Cal 69'J, Ji'oll. 

IP 182 C 1] 

(c) Transfer of Property Act (1882), S. 92 
—Mortgaged property purchased by two pur¬ 
chasers—Title to equity of redemption is to 
be determined by priority of sale—He who 
purchased first is entitled to redeem all 
subsisting mortgages. 

As between two purchasers of mortgaged pro¬ 
perty tho title to the outstanding equity of 
redemption is determined by the priority not of 
the rospeotive mortgages but of the rospcctivo 
sales, iind tho person who first buys the equity 
of redemption whether he be the mortgagee 
himself or a stranger would bo entitled to xe- 
detiui all the subsisting mortgages on the pro¬ 
perty and thus .acquire an absolute title: ji I H 
1922 All 136 and A 1 li 1925 Ml 804, FnlLi 
Ain 1932 Cal 126, Ref. [P 162 C 1] 

Rrojolal Sastri and Jotish Chandra 
Sarkar —for Appellants. 

Sarat Chandra Ray Chaudhury, Bon 
Beha ry M ukherjee a nd Qopendra Krishna 
Banerjee —for Respondents. 

Judgment. —This appeal deals with a 
question of competition between two 
mortgages. Plaintiffs rely upon the first 
mortgage which was executed on 9th 
Dfay 1908. There was a decree and in 
execution of tliat decree they purchased 
on lltli November 1910 and obtained 
possession through Court on 3rd Juno 
1917. Defendants took tho second mort¬ 
gage in January or February 1911, ob¬ 
tained a decree thereon, and in execu¬ 
tion of it purchased the property on 
13th June 1922, and look possession on 
18th July 1923. In neither of tho two 
mortgage suits was the other mortgagee 
made a party. Plaintiffs allege that they 
wore wrongfully dispossessed by the 
defenrlant.s on I8th July 1923 and so 
they sue to recover possession. The 
dcfonco is that tho plaintiffs’ decree is 
a nullity as against the defendants who 
were no parties to it. Then arose the 
qiiostinn as to which of tho parties was 
entitled to possession and furtbi r, which 
was entitled to the first right to redeem. 
This latter question also was definitely 
raised. Tho trial Court found in favour 
of the plaintiffs and declared that they 
were entitled to get khas possession by 
redeeming within a certain date. On 



182 Calcutta AiiDuii Bari v. Ram Chandra (Jack, J.) 1933 


appeal tlio leaniod .Tinl!»o of the Court 
below look tlic same view. Henoe this 
second appeal by the defendants. Before 
the lo'arnod Judfio the decision turned 
upon the question wiiethor the ]»lainlill' 
had the preferential right to redeem the 
subsequent mortgage in favour of the 
defendants. In discussing the i)oint tlie 
learned Judge quotes relovant autho¬ 
rities and gives a sunituary of the law on 
the subject. The learned advocate in 
support of the second appeal lias sought 
to distinguish the cases which aro re¬ 
ferred to in the judgment by saying that 
these cases did not decide tliat the right 
of tho subsequent mortgagee who was 
not a party to the prior mortgage-decree 
was lost. 

In tho case of Nanack Ghand v. Ta- 
luckdye Koer (l) the second moi tgagee 
purchased first. In tho case of Bam 
Narayan v. Bandi Pershad (2) tho first 
mortgagee purchased first. What these 
cases decide was that, quite apart from 
the question of the right to redeem the 
jright to possess the property was with 
the prior purchaser and it did not inako 
any difToronce wliother lie was the first 
[or the subsoquoub mortgagee. It was 
also decided by the Full Bench in the 
case of Dubendra Narayan v. Bamtaran 
Danerjee (3), tliat a puisne mortgagee is 
entitled to a sale of the property, subject 
to the rights of tho first mortgagee, even 
after tho properly has been sold in 
lexecution of a decree obtained by tho 
first mortgagee in a suit to which the 
puisne moitgagee was not a party. In 
tho present case the plaintiffs were tho 
first [luroliasorsand therefore it has been 
correctly lield that they are entitled to 
possess. But the parties have gone 
further and raised the question as to 
which of thorn has the prefenti.-il right 
to redeem. This dopcnd.s on who had 
acquired tho equity of redemption from 
the mortgagor. There is no doubt that 
as between the two purchasers the title 
to tlie outstanding e(iuity of redemption 
is determined by priority, not of respec¬ 
tive mortgages hut of respective sales, 
and tho person who first buys the equity 
of redemption, whether he he the mort¬ 
gagee himself or a stranger would be on- 
jtitled to redeem all the subsisting inort- 
g agos o n tho property and thus acquire 

1. (18:J0) 5 Cal 266=4 C L R 368. 

2. (1904) 31 C.al 737. 

3. (1903) 30 Cal 599=7 C \V N 766. 


an absolute title; see Glioso on Mort¬ 
gage, Edn. 4, p. Ii23. This is supported 
by the decision in tho ease of Para- 
Bam Sfngh v. Pandohi (4) which was 
followed in tho case of Bam Baran v. 
Bhagwati Pa tide (5). With regard to tlie 
position of a second mortgagee tho latest 
Calcutta decision that L know of is in 
the case Kalipada Mukherji v. Basanta 
Kumar (6); see tho remarks of Mu- 
kerji, J., at p. 882 (of 35 G W N). Since 
tho question was raised, and in view of 
the equities of the case, I consider that 
tho judgment of the lower appellate 
Court is right, that tlio plaintiffs have 
tho preferential right to rpdooin. Tho 
second appeal therefore fails and is dis¬ 
missed with costs. 

u.M ./r.K. Aj^eal dimiftsed. _ 

' 4. A'i R'i922 All 135=671 C 63;i=4rAn 462. 

6. A f R 19-25 All 801=89 I C 295=47 All 761. 

6. AIR 1932 C'iil 120=188 1 C 177=59 Cal 
117. 
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Jack, J. 

Ahdtil Bari Mia and others —Defen¬ 
dants—Appellants. 

V, 

Bam Ghandra Majutndar and others — 
Respondents. 

Appeals Nos. .3038 and 3030 of 1029, 
Decided on 2nd December 1931, against 
appellate decrees of Siih-Judgo, Isb Court, 
Zillah Backerganj, D/- 31st May 1020. 

Landlord and Tenant-Rent—Suit for— 
Claim of abatement cannot be decided in 
abience of all tenants as parties. 

Where two or more ik-mohs h.ave a joint right 
to .any land they cannot iissi*rt it except jointly. 

In ii -suit for rci'OVery of arrears of rent by 
Komo ‘of the landlords against some tenants to- 
sharera only, a plea of at'vtomenfc of’rent cannot 
be put forward by tcn.ants who arc on record. 
The claim of abatement cannot be decided in 
absonce of all tenants as parties: .1 I It 1928 
Cal 548, Krpl. and Rel ore.; 27 Cal 417 and 
AIR 1923 Pat 397, Ref.; 28 I C 610, Dul. 

[I* 183 C IJ 

Saohindra Kumar Boy and Suresh 
Chandra Talukdar —for Appellants. 

Probodh Chandra Kar —for Respon¬ 
dents. 

Judgment .—These two appeals liave 
arisen out of tw'o suits for recovery of 
arrears of rent in respect of the plain¬ 
tiffs' ten annas share in two howlas for 
tho years 1330 to 1333 B.S. The suits 
have been decreed for the amount 
claimed. In these appeals it is urged 
that as there has been diluvion of por¬ 
tions of the holdings, tho defendants are 
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cul/itlod to abatement of rent. It is 
urged that the case of Rishee Case Law 
V, Golam All (l) which was followed by 
the learned Subordinate Judge was not 
binding ujion the appellants, inasmuch 
as it can be distinguished from the pre- 
sent suit. The point that ari.scs in those 
appeals is whether inasmuch as it has 
been found that all the tenants were not 
impleaded, a plea of abatement can be put 
forward by the tenants who are on the 
record. The case referred to was one 
under the Jiengal Tenancy Act, whereas 
the present cases being cases brought by 
some of the landlords, against tenants 
cosharois only, they arc not under the 
Bengal Tenancy .Act, and Ihoreforo S. 52 
of the x\ct has no application. But it 
Was held in that case tliat even if the 
igonoral law applies, the cosharer tenants 
are not * entitled to any abatement, as 
■the principles laid down in the case of 
lihnpi'Hclra No.rain DuU v. liavion 
Krishna Dull pj) aro still appli<‘iih)o. 
The case of Kesha Prasad Singh v. Ram 
Deni Singh (Uj was also referred lo. The 
iprinciplo on wiiich those t'.ocisions are 
:based is that where two or more persons 
iliave a joint riglit to land, llioy cannot 
assert it except jointly. Botli these oases 
referred to 8. J8S, Jle-n. Ten. Act, and it 
was argue<l here that S. 188 was enacted 
in order to pi'olcet the tejiaiits and the 
uonsuieiatious oi tli.it kind do not ai)ply 
to a case like tlio [ircseut where lenanls 
arc seeking remi^sioll on iiceoimt of 
ahaloinont. 

But tlicro Can ho no doubt that 
cho principle is still applicable. It is 
certainly advisable that where a joint 
right is claimed hj joint tenants, they 
should all be made parties lo the suit, 
otherwise there is likely to be an addi¬ 
tional litigation and confusion in lespect 
of the riglit.s of the tenants, so that 
although the decisions in the cases which 
have l>ecn relied upon aro not Iniiding 
inasmuch as they were cases uudor the 
Bengal Tenancy Act, I think the Court 
below is right in deciding that the claim 
of abatement cannot be established in 
the absence of all the tenants as parties. 
The new S. 38 (C), Ben. Ten. Act, has 
been referred to. But that I’clatee to 

1. AIR 1928 Car548=lH 10 ]11=66 Cal 

076. 

2. (1900) 27 Cal 4l7=s4 C W N 107. 

3* A I R 1923 Pat 397=74 I C 454=2 Pat 

183. 


raiyati holdings and moreover it refers 
to a suit which has been properly framed 
which may very well mean that all tlfe 
co-tenants should be made partiefe. In 
the case of Kheltermani Dasi v. Jilan 
Krishna Knndoo (4) that has been re- 
ferred lo in support of this appeal lit 
was held that S. 188, Ben. Ten. Act, 
cannot i )0 applied by analogy to a oo- 
sharor tenant who brings a suit autho¬ 
rized bjf the Act. But this decision 
appears to have been arrived at without 
reference to the principle referred to 
above and has not been followed in 
a later decision in Rishee Case Law's 
case (l) already referred to. These ap¬ 
peals are dismissed. I make uo order as 
to costs. 

_r.m ./r.K ._ Appeal d ismissed. 

4.'(i916) 28 fC Sldl 
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MITTKU and BAllTLliY, JJ. 

Akhoy Kumar Sur —Ap]K*llant. 

V. 

Corporation of Calcutta —llespondont. 
Appeals Nos. 357, 358 and 351) of 11)30, 
Deciiled on 14th April 1932, against ori¬ 
ginal orders of Biuall Cause Court Judge, 
Soaldah, D/'- 2nd April 19.30. 

Calcutta Municipal Act (1923), S, 159 (2) 
—Consolidated rate to be paid by owner of 
bustee land. 

The owner of busteo lands was assessed under 
the Act. He contended that lie was not the 
owner of biisteo but the real owners of busteo 
were certain tenants to whom lie suiilet the pre- 
inises in (jue.'.tiaii, and they fiiiil small rents to 
him and be had lo pay more to Corporation by 
way of asse.ismcnt th.an ho got from hh tenants 
as rents. 

Held-, that there was no case of hardship or 
prejudice in view of the provisions of S. 159 (2). 
The .tct does not really recogni/.e the existence 
of n middle man between the owner of the lands 
ill which the bustoe is situated and the owners 
of huts ill the bustee. [V 184 C 1] 

Khitish Chandra Chuckerlutty, Pan- 
chanon Ghosal and BenoyKrishna Ghosh 
—for .Appellant. 

Krishno Lull IJannerjee —for Eespou- 
dent. 

Judgment. —These three appeals have 
lieen preferred by one Akhoy Kumar Rur, 
who is said to he the owner of tlireo 
bustee lands situate in Nos. 11,12 and 
43 Old Ballygunge 1st Lane, against tbe 
order of the Small Cause Court Judge of 
Sealdah, by wliicli he dismissed tlie ap¬ 
pellant's objection regarding tlie assess¬ 
ment of the busteo lands. The ap]>eals 
are preferred to this Court under the 



184 Calcutta Golam Eahman v 

provisions of S. 142, Cl. (3), Calcutta 
ATuniciiml Act (3 of J923), The conten¬ 
tion \i'liich has been put forAvsird in ap¬ 
peal before us is that tho appellant is 
not the owner of tho bustee, hut that 
the real owners of tlie bustee are certain 
tenants to -whom ho has sublet the pre¬ 
mises in question. As they pay very 
small rents to him the result of the as¬ 
sessment in these eases has been that ho 
(the appellant) has to pay more to the 
Corporation by way of assessmont than 
he gets from his tenants. It seems how¬ 
ever that in no stage of the proceedings 
before this tlie appellant in these three 
appeals ever discriminated between the 
position of the owner of a bustee and the 
owner of the land in which the bustee is 
situate. On tho other hand he admitted 
in his deposition on coiniuission that ho 
w'as the malik of the bustee lands of 
Nos. 11, 12 and 43, Old Ballygungo Ist 
Lane. He nowhere said that some other 
person is the owner of tho bustee as dis¬ 
tinguished from the owner of the bustee 
lands. There is really no caso of hard¬ 
ship or prejudice it we look to the provi¬ 
sions of S. 159, Cl. (2), Calcutta Munici- 
pal Act, which distinctly provided that 

"whenevor tho consolidoited rale is leviable upon 
a bustee the owner of tho land contained within 
iauch bustee may recover from the owner of each 
hut standing thereon ono half of the consoli¬ 
dated rate payable in respect of the land on 
which the hut stands, and (ii) tho entire con¬ 
solidated rate payable in respect of the hut.” 

The Calcutta Municipal Act does not 
really recognize tJio existence of a middle 
man between tho owner of the lands in 
which tho bustee is situate and the 
lowners of huts in the bustee. In these 
circamstancos it seems to us that there 
is no real substance in the objection 
which has been taken in the.se three ap¬ 
peals. The result accordingly is that 
the appeals fail and must he dismissed. 
Having regard however to all tho cir¬ 
cumstances thoro will bo no order as to 
costs.. 

Appeals dismissed, 
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Mallik and Eemfrv, JJ. 

Golam Eahman Khan and others — 
Accused—Petitioners. 

V. 

Emperor —Opposite Party. 

Criminal Misc. Case No. 23 of 1932, 
Decided on 6th April 1932. 


Emperor (Mallik, J.) 1933 

Criminal P. C. (1898), S. 208—Petition for 
production of police diariei — Magistrate 
must take steps for their production unless 
be deems unnecessary to do so. 

Where there is an application for the prodno- 
tion of police diaries under S. 208, the Magis¬ 
trate is bound under that section to take steps 
for their production unless he deems it unneces¬ 
sary to do so. [P 184 0 2] 

Hiralal Ganguli —for Petitioners. 

Khondkar and Monindra Nath Mu^ 
kerji —for the Crown. 

Mallik, J .—This Eiile arises out of an 
application for the transfer of a case or 
in the alternative for an order on the 
Magistrate directing production of two 
police diaries. It aiqtcars tliat tlie peti¬ 
tioners who were prosecuted under 
Ss. 307, 326 and J20-B, I. P. C., applied 
to tho Magistrate under S. 208, Ci'ii'iini'I 
P. C., for calling for two police diaries. 
This was on iStli December I931<and the 
learned Magistrate on the petitionor’s 
appliention pas.wod an order: “Call for tho 
record.” When on 7th January 1932, 
the next day for the hearing of tho caso 
tho diaries were'fonnd'not to have arrived, 
the petitioners again put in a petition 
before tlie klagistrato by which they 
renewed their prayci’ adding that tho two 
Suh-Tnspoctors (ono of wlifun was men¬ 
tioned by name in tho ])etition) who had 
been in charge of the tlianas might ho 
summoned as witnesses to produce tho 
diaries. Tho loarnoil ]Magistrate rejected 
this prayer on the ground that the peti¬ 
tioners had not jiraycd before for issue 
of summons on tlic Riih-Inspector who 
was named in that petition. 

The order of tho learned Magistrate 
whereby he refused tho petitioner’s 
prayer for having the two diaries called 
for and produced in Court cannot in our 
opinion be supported. Tho petition wasj 
evidently made under S. 208, Criminalj 
P.C. and the learned Magistrate was underj 
that section bound to take steps for thoj 
production of the documents wanted by: 
the accused unless he deemed it unnoces-j 
sary to do so. Here as it would appearl 
from what I have said above the learned 
Megistrate never considered that it was 
unnecessary to call for those records. As 
a matter of fact he on 18th December 
actually passed an order calling for the 
records in question. The learned Magis¬ 
trate in his explanation says that the 
petitioners in their petition had not given 
sufTicient information to trace the two 
diaries in question. But it nowhere ap- 
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pears in tl)o reconl that it was on that 
urouncl tliat the learned Magistrate re- 
iccted tJio prayer of the petitioners. The 
informations that are to bo found in the 
petition filed by the petitioners before 
tiie Magistrate are sufficient for the trac¬ 
ing of the two documents if a little care 
bo taken to trace them. The result is 
that the lUilo is made absolute and the 
learned Magistrate is directed to have 
produced before him tlio two documents 
if they are inexistence, as alleged by the 
petitioners. 

licm/ry, J .—I agree. 

S.N./n.K. liiile maih altsolute* 
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PHAJISON AND M. C. (llIOSB, J.T. 

Narayan Chandra Oanguli —Accused 
—I’ctitionor. 

V. 

Ilarish Chav.dra tiaha -Complainant 
—Opj)osite Parly. 

Criminal Rovn. No. DoO of 1931, Deci¬ 
ded on Hth January 19.32. 

Penal Code (1860), S. 499 Pleader asking 
question under instructions in cross-exami¬ 
nation cannot b ; convicted under S. 500 
especially when no malice is admitted to 
have existed. 

Tlio presumption in tlieciisc of fileadors Asking 
questions in cioss-examiniition is that such 
questions aro put in good fiiilli for the protec¬ 
tion of his client’s interests within the excep¬ 
tion to S. 499. Where therefore a pleader asks 
a question in cross-examination in his client's 
interest under instructions, ho cannot lie con¬ 
victed under H. 600 especially when the com¬ 
plainant admits that the pleader has no inalico 
or grudge iigainst him. [P 185 C 2] 

S. K. Sen and Afurha Charan Mu~ 
kkcrjee~for Petitioner. 

Dinesh Chandra Eotj— for Opposite 
Party. 

Pearson, J .—Tlio petitioner is a pleader 
who was charged with defamation under 
S. 500, 1. P. C. The Magistrate found 
that no case had been made out and dis¬ 
missed tlio ease under S. 203, Criminal 
P. C. The Sessions Judge however has 
sot aside that order and has directed a 
further inquiry. This Rule tvas obtained 
on the ground that there being ad¬ 
mittedly no malice-or grudge or tvant of 
good faith, etc., the order for further 
inquiry was wholly illegal. The peti¬ 
tioner was a pleader for the defendant in 
a certain Title Suit No. 59 of 1030 in the 
Subordinate Judge’s Court at Howrah 
anfl it appears that during the cross- 
examination of one of the witnesses 


named Ivsliiroda Moyee Dasi, the present 
accused, asked the following question: '*lS‘ 
there any rumour of scandal in the, name- 
of Ilari’s wife.” It is conceded for the- 
purposes of the present case that that 
was an imputation of unchastity against 
the woman in question. It appears fur¬ 
ther that that particular question was 
asked in the course of a commission the 
actual date of which is in some doubt, 
but it was either 7th December 1030 or 
more probably 2ist December 1930. 

It appears that on 22nd December the- 
petitioner was called upon in a letter 
from the pleader on the other side to 
discloso the source of his instructions 
i-ogarding the asking of that question. 
His reply was a refusal to do so because 
the instructions were in tlio nature of 
privileged coiiimunicalions. In answer 
to that the pleader on the other side 
wrote a letter saying that in consequence 
of tliis refusal there remained no other 
alternative for liim except to take such 
legal steps as his client might he advised. 
Nothing however was done and no com¬ 
plaint was made at that time at all. 
Suhseqnontly on 7th April 19.31 tliore 
was a further commission during which 
the evidence was taken of defendant I 
in course of lier cross-examination it was 
elicited that the instructions for this 
particular question in the previous De¬ 
cember had lieen given by herself or by 
her tadhirkar. Even then nothing was 
done by way of complaint until 2l6t May 
1931 when tlie present complaint was 
mado before the Magistrate, directed not 
against the client hut'against the pleader. 
It has been conceded by Mr. Hoy that if| 
as a matter of fact tlio pleader was acting 
under instructions in putting the ques¬ 
tion lio would bo protected from a chargej 
under S. 500. It is quite clear from allj 
the cases both in this and other Courts' 
that the presumption in the case of; 
pleaders asking questions in cross-ex.ami- 
nation is that such questions are put in 
good faith for the protection of hi.s client's] 
interests within the exception to S. 499; 
and further than that there is a definite] 
finding of the Magistrate in so far as he. 
says tliat ho supports tho repo.*-!; of thej 
President of tlio Par Association, that] 
tho complainant admitted that the ac¬ 
cused had no malice or grudge against; 
him or his family. The presumption is' 
not rebutted or impugned by the letters 
that had passed at the end of December. 
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The letters do not say that lio did not 
put the question under instructions but 
nibroly say that ho was not prepared to 
divulj(o tho sourco of liis instructions; 
and what happened in the followiii^i 
April after the cross-oxamination of de¬ 
fendant I only lends further strength to 
the fact that that question was asked on 
instructions. It is diflicult, in those 
circumstances, to luidorstand why the 
pleader should bo brought to Court at all 
on this charge once the sourco of tho 
instructions had been divulged, and yet 
it was not before five weeks had passed 
or later that the cumplaiiit was made. 
It ai>pcars to me that there is no real 
foundation for tlie order of the learned 
Judge and that the fact is that there w'as 
no malicu or grudge or want of good faith 
shown in this ca.so at all. Tlie pr jsump. 
tion that tho question was put upon 
proper instructions far from being re¬ 
butted has been corroborated. If tliere 
was any want of good faith arising in 
this case it is rather to he attributed to 
the other side implicating the iileador in 
such circumstances as these. Tlie client 
was tlio soul CO of his instructions as re¬ 
gards the objectionable question. It need 
onl> further he said that it does in my 
opinion appear that the question is one 
which was not irrolovant to the issues 
in the ca.se and cannot ho hold to l»o ol)- 
jeclioiiahlo on that ground. Tlio question 
was one of adoption and the answer to 
tho question, if in tho affirmative, would 
have gone to support tho probabilities of 
the case which was being made by defen¬ 
dant I. In my opinion this Rule must 
bo made absolute. The order of the 
Sessions Judge is set aside and that of 
tho Magistrate restored. The accused 
will be discharged from liis bail bonds. 

M. C. Ghose, •/.—I agree. 

K.N./u.K. Itule made absolute. 
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, Jack and M. C. Ghose, JJ. 

Prohodh Chandra Chakruvarty —De¬ 
fendant—Petitioner. 

V. 

Evipero )—Opposite Party. 

Criminal Ilevu. No. 206 of 1932, Deci¬ 
ded on L3th July 1932. 

Ordinance (2 of 1932), Ss.28 and 47—Con¬ 
viction under, ia not illegal for want of find¬ 
ing whether act it done in furtherance of 
movement prejudicial to public aafety. 

Section 28 doss not ceqiiito any finding that 
the conviction was for an act piejudiuiat to the 


public safety or pe.ice; but it does require that 
the ofience is one which in the opinion of the 
Court h.is been committed in furtherance of a 
movonieqt prejudicial to the public safety or 
peace. A Magistrate can convict an .accused 
person of an oSouce committed under tho ordin¬ 
ance without actually recordiug a finding whe¬ 
ther the act was committed in furtherance of a 
moreiueiit prejudicial to public safety or peace, 
and such conviction ia notiliegal fori want of such 
a finding in view of S. 47. [P 186 0 2; P 187 Ul] 

Dinesh Chandra Boy—ior Petitioner. 

Khiindkar and Anil Kumar Roy —for 
tlie Crown. 

Judgment .—This Rule has been issued 
upon the District Magistrate of llajshahi 
to show cause why an order dirnctiiiR the 
petitioner to pay a fine of Jis. 60 under 
S. 28, Ordinance 2 of 1932, should not 
he set aside on tlio ground that theco 
being no finding that tlio conviction of 
Paresh under S. 4, Ordinance 5 of 1932, 
was for an act prejudicial to thoi puldic 
safety or peace, 8. 2S, Ordinance 2 of 
1932, has no application and tliat tho 
learned Magistrate erred in law in hold¬ 
ing otherwise. In the first place it may! 
bo pointed out that tho section itself 
does not requiro any finding that the 
conviction w.is for an act prejudicial toi 
the public safety or peace; hut it does] 
require that the oil’once is one which in 
tlie opinion of the Court lias been com-l 
milted in furtherance of a movcnientj 
prejudicial to tho ])ul)lic safety or ixiaco.j 
Tho question is whether on the ground 
that there is no finding tliat tho otl'enco 
was in tho opinion of tho CoiiiL cuin- 
mitted in furtluiranco of a nioveinoiit 
which is prejudicial to tho public safety 
or peace, the Magistrate or rod in law in 
imposing a lino upon tho guanlian of tho 
accused. 

A ])reliminav\ point was raised as 
to whether inasmuch as under B. 01, 
Ordinance 2 of 1930, there is a provision 
that no Court shall have authority to 
revise any order or sentence passed under 
this Ordinance this Court has any juris¬ 
diction to interfere with that order or 
sentence. It has been argued that under 
S. 107, Government of India Act, read 
with S. 65 this provision of the Ordin¬ 
ance is ultra vires; but in view of the 
opinion wo arc inclined to take on the 
merits, it is not necessai’y to come to any 
decision on the point. On tho merits we 
find that under S. 47 of the Ordinance 
no Court constituted under this Ordin¬ 
ance shall try any offence unless it is (nn 
offence punishable under this Ordinance 
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ov lias been coinmitto:! in furfchevance of 
ii inovemeuf) pj'ejudicial to the public 
|Siifoty or peace. The very fact that the 
iCourfc passed this order shows that the 
Court was of opinion that the act con- 
‘stitubinff the olfence was committed in 
furtlierance of a movement prejudicial to 
tlio ?)nblic safety or peace as otherwise 
the Court would have had no jurisdiction. 

Under Cl. (2), S. 47, wo find that the 
question whether or not the offence tried 
by t lie Court constituted under the Ordin¬ 
ance was of tlio nature described in sub- 
S. (l), that is to say, was committed in 
furtlichinco of a movement prejudicial to 
the public safety ov peace slmll not be 
r.iisod in any Court other than the Court 
tryin:' the ofifonco. The present case is 
a case of peaceful pioketin}* and was tiied 
by a Special !\raL;i3lrato empowered under 
tlie Noti.fication in the Calcutta Gazette 
dated 7tli .January 19.32. This Notifica¬ 
tion empowers such ]\Iu!*i.strates to try 
olloncos under tlie I’levention of Moles¬ 
tation and lhjycottin .'4 Ordinance which 
are committed in furtlicianco of a move¬ 
ment prejudicial to the puldic safety or 
jieaoo. Tliis a.^ain shows that unless the 
act com[)l.iinod of was one cominitred in 
iiutlieranco of a movement prejudicial to 
the jmhlic s.ifet\ or peace, llie trying 
Magistrate had uo jurisdiction; and 
iiuismucli as this point was not raised 
either in the Court in which the hoy was 
coni i<itoil or in the Court in which the 
father was lined under fri. 28 of I lie 
Ordinance, this is a point which wo 
should not aliow the petitioner to raise 
in tliis Couit. 

It is true lliat (hove was no express 
finding of the Magistrate that the act 
•was committed in furtlierance of a move¬ 
ment prejudicial to the piiiilic safety or 
Ipoaco; but tlie very fact Uiat ho tried 
jtlie matter and imposed the fine on the 
Ipotitioner shows that lie must have been 
jof the opinion that it was sucli an act 
lothorwise iio had no jurisdiction to try 
the case. The accused’s plea of guilty 
in that Court to the offence charged, 
involves an admission that the act was 
committed in furtherance of a movement 
prejudicial to the public safety or peace. 
In tlie petition also some of the stato- 
menta made seem to show that tbe act 
was such an act. We find in para, (fi) of 
the petition that the petitioner tried his 
level best to keep his son Paresh out of 
the influence of the present political 
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movement and tliat the sonw'as led away 
without Jiis knowledge to picket at a 
ganja sliop in spite of his advice to hilt 
children not to join the political fliove- 
ment. We were asked to take judicial 
notice of the fact that what is described 
in the petition as “the present political 
movement” was in fact a movement pre¬ 
judicial to the public safety or peace and 
W'e think that we are entitled to do so. 
The result therefore is that the Rule isj 
discharged. 

K.N./b.K. Rule discharged. 
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Panckhidgk and M. C. GirosE, JJ. 

lialdco Bin —Accused—Appellant. 

V. 

ifniperor—Opiiosite Party. 

Orimmal Appeal No. 779 of 193J, De¬ 
cided on Kith March 1932. 

(a) Evidence Act (1872), S. 24—Confes¬ 
sion of accused ' caused by inducement, 
threat or promise—Judge has to decide ad¬ 
missibility of such confession—If he consi¬ 
ders it admissible, he must point out to jury 
that admissibility of evidence does not mean 
that it is true and that it is for jury to ac¬ 
cept or reject it—Criminal P. C., S. 297. 

It is for Ibe Judge to docidc for himself whe¬ 
ther prima facie the confossion of the accused 
appears to him to have been induced by threat 
or promise and for that reason to be inadmissible, 
if he comes to the conclusion that it is inadmi.s- 
siblc, he must exclude it from the coiusidcralion 
of the jury. It is not the province of jury to 
decide the question of admissibility of evidoaeo. 
On the other bund, if the Judgo considers the 
confession admissible, it is his duty to point 
out to the jury that the fact that be considers 
the evidence as admissible does not necessarily 
mean that it is true and it is for jury to mako 
up Llieic minds whether they should accept the 
confession, and in doing so they should n.atur:il- 
ly bo guided to a large extent by their opinion 
ou the qucsiion whether the coufes-siou was 
voluntary or not. LI’ 186 C 2] 

(b) Criminal P.C.i(1898), S. 342—Statement 
of accused under S. 342—Judge omitting to 
put such statement specifically to jury, but 
fully explaining to them defence of accused 
and his reasons why jury should disregard 
his retracted confession—Judge’s omission 
held not harmful—Criminal P. C,, S, 297, 

The .statement of accused under B. 312 amoun¬ 
ted only to an assertion of innocence and an 
explanation of how be had made the retracted 
confession. Tho Judge omitted to put this 
statement to tho jury, but tho language used by 
the Judgo was such that the jury j.au3t have 
throughout appreciated perfectly well what the 
accusL^'s defence was and tho reasons for which 
ho maintained that the jury should disregard 
the oonfessiou made by him. 

Ueld: that no harm was done by the Judge's 
omission to deal specifically with the statement 
of the accused. tP 138 G 2; P 199 C 1] 
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(c) Criminal Trial—Evidence—Irregularity 
in learch doe* not affect admicaibility of 
property found. 

Irregular conducting of search would affect 
the weight to ho attached by jury to the find¬ 
ing of property but would not make such pro¬ 
perty inadmissible in evidence. [1’ 189 C 1] 

Dhirencira Nath Ghose —for Appellant. 

Khundhar and Moninilra Nath Mti- 
kherji —for tlie Crown. 

Panckridge, J, — The appellant in 
this case has been convicted of the 
offence of dacoity and having bad a pre¬ 
vious conviction ho has been sentenced 
to rigorous imprisonment for a period of 
seven years. He was tried together with 
a co-accused. The jury found the ap¬ 
pellant guilty by a majority of 3 to 2 
and unanimously found the other ac¬ 
cused not guilty. 

Various points have been taken on be¬ 
half of the appellant. It is first of all 
stated that the learned Judge was in 
error in failing to draw the attention of 
the jury to certain portions of the evi¬ 
dence which tended to show that the 
number of persons present at the occur¬ 
rence was less than what the Fenal 
Code requires to constitute an offence of 
dacoity. After perusing the evidence we 
have come to the conclusion that there 
is no justification for this argument. 
Nearly all the witnesses placed the 
number of the dacoits at some figure 
between 8 and 12. It is true that a 
female witness stated that she could not 
tell by guess how many were there. But 
-even if she had spoken the truth it was 
hardly possible that there were less than 
live. Wo do not think that this point 
was improperly dealt with by the learned 
Judge. 

Then it is said that the learned Judge 
failed to draw the attention of the jury 
to the weakness of the prosecution case 
as regards identification. The appellant 
w'as identified by two witnesses who pro¬ 
fessed to have recognized' him at the 
daeoity. The Deputy Magistrate who 
superintended the test identiffcation was 
called as a witness and he described the 
procedure which was followed at the 
identibcation parade. We consider that 
the learned Judge summarized the evi¬ 
dence as to the identibcation parade in a 
satisfactory manner and left to the jury 
to say whether they felt justibed in 
giving any weight to this sort of evi¬ 
dence as to identibcation. Another part 
of the prosecution case consisted of a 
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confession made by the appellant to tho 
Deputy Magistrate and svibscquently re¬ 
tracted, It was tl\e case of the appel¬ 
lant tliat this confession was untrue and 
was induced by throat and jievsuasion on 
the part of the police. The learned 
Judge in discussing tho confession drew 
the attention of the jury to tho provi¬ 
sions of S. 24, Evidence Act, and obser¬ 
ved that tho appellant’s confession would 
be irrelevant: 

“If you bcliove that it was caupccl by induce¬ 
ment, throat or promise by tho police as stated 
by Baldeo Bin, it is for yon to consider whe¬ 
ther or not the confession was caused by such 
inducement, threat or promise.’’ 

Strictly speaking, tlie learned Judge 
did not state the law accurately on tho 
point. It was for the learned .Tudgo to 
decide for himself whether prinia facie, 
tho confession appeared to him to have! 
been induced by threat or promise andj 
for that reason to lie inadinissiblo. If: 
ho comes to tho conclusion that it is in-j 
admissililo he must exclude it from the! 
consideration of the jury. The learned; 
Judge appears to have thought tliat iti 
was the province of tho jury to decide, 
this question of admissibility of evidence.! 
In that ho was wrong. But even if liCi 
had stated tho law accurately on this! 
point it would have still been his duty 
to point out to tho jury tliat tho fact 
that ho considered tho evidence as ad¬ 
missible did not necessarily mean that it 
was true and it was for tho jury to| 
make ufi their mind wlicther they shouldj 
accept the confession and in doing soj 
they should naturally bo guided to a, 
large extent by their opinion on the^ 
question whether the confession was 
voluntary or tho reverse. In the cir¬ 
cumstances of the particular case there! 
were no materials on which tho learned 
Judge would have been justified in ex¬ 
cluding tho confession and so wo do not 
think that even if lie misdirected tho 
jury with regard to tho confession it 
has occasioned a failure of justice. 

A complaint is made that the state¬ 
ment of the accused under S. 342, Cri¬ 
minal P. C., was not put to tho jury. 
When we examine this statement under 
S. 342, we bnd that it only amounts to 
an assertion of innocence and an ox-, 
planation of how the appellant had 
made the retracted confession. Having 
regard to the language used by the 
learned Judge tho jury must have 
throughout appreciated perfectly well 
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iwliafc the appellant's defence was and 
|bhc reasons for which he maintained 
ithat the jury slionld disregard the con- 
jfossion made by him. Wo do not think 
jthat any harm has been done by the 
Jomission of the learned Judge to deal 
specifically witli the statement of the 
iaccused in the Sessions Court. 

Finally, it is said that the search in 
wliicli it is alleged tliat certain booty of 
the daooity was discovered was irregular¬ 
ly conducted. The learned.Judge called 
the attention of tiio jvu-y to the suspi¬ 
cious circumstances connected with the 
soarcli. liut oven if it w'as irregularly 
'conducted tliat would merely go to the 
weight wliich tlio jury would attach to 
tlio finding of tlie property in <iuostion 
and would not ni'ike such property in¬ 
admissible in evidemco. Wo think that 
'tlio jury wore adequately w'arned with 
regii vd to tJiis. Tlio learned Judge seems 
to have had misgivings as to the guilt of 
the appellant. But ho did not think it 
justified to refer the case under S. 307, 
Criminal P. C. Altliough the charge of 
the learned Judge is not very satis¬ 
factory wo do not think that there is 
such a serious error in it as would 
justify oiir disturbing the appellant’s 
conv'ictioij. Having regard to the pre¬ 
vious record of the apjiellant the son- 
teneo imposed ujinn him by the learned 
Judge is not too severe. The appeal is 
dismissed. 

M. 0. Oho<ie, J. —I agree. 

JI.U./k.K. Appeal dismissed. 
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Panckiudgk ANii Patterson, JJ. 

Moosa Haji Abdul Shakoor — Ac¬ 
cused—Petitioner. 

V. 

Evipcroi —Opposite Party. 

Criminal Revn. No. 1058 of 1932, De¬ 
cided on 30th November 1932. 

^ Evidence Act (1872), S. 135—Right of 
defence to cross-exemine proaecution wit- 
neaaea in the tfrder it wishes—Discretion of 
Court—Criminal P. C. 0598), S. 256. 

Whcie the dofenco wants *o cross-oxamino 
(bo prosecution witnesses in a particular order 
by being allowed to postpone the cross-examina¬ 
tion of the complainant on the ground that the 
cross-examination of the complainant before 
some other witnossea will embarrass and preju¬ 
dice the defence case, the mere fact that the 
conujlaiiiant, a sickly man, is present in Court 
and may not come on some other day due to his 
bad health, is not sudiciant to justify the 


Court in refusing to accede to the request of 
the defence; but the Court should exercise thiO 
discretion in favour of the defence. [P 190 0 Sj 

A, K. Basil and Satindra Nath Mu- 
kherjee —for Potitiouor. 

Nirman Chandra Chahraharly —for 
tho Crown. 

Panckridgo, J. — In tins case we 
granted a Buie uj>on the Chief Presi¬ 
dency Magistrate to show cause why an 
order of the Additional Presidency 
^Magistrate refusing the pra^^er of tho 
accused to be permitted through his 
counsel to cross-examine certain prose¬ 
cution wdtnosses then present in Court 
before cross-examination of the com¬ 
plainant should not bo set aside. 

The petitioner is charged with an 
offence punishable under S. 406, I. P. 0. 
The stage which had been reached when 
tho incidents which are the subject- 
matter of this application occurred was 
that the prosocuHon witnesses liad been 
examined in chief and charges had been 
framed. It appears that tho learned 
Magistrate on 27th September directed 
tho petitioner's pleader to give to tho 
prosecution pleader tho names of the 
prosecution witnesses who had already 
boon examined in chief and whose at¬ 
tendance he required for cross-examina¬ 
tion on 31st October. The petitioner's 
pleader gave tho names of 11 out of 14 
prosecution witnesses, but tho com¬ 
plainant was one of the throe witnesses 
whose name was given. On 31st Octo¬ 
ber some of the witnesses whose names 
had boon given by the defence pleader 
were present in Court as was also the 
complainant. The Magistrate on that 
occasion, for reasons which lie has given, 
was not disposed to permit the witnesses 
to he cross-examined in tho order in 
which the accused desired. On tho con¬ 
trary, ho insisted on the cross-examina¬ 
tion of tho complainant being taken 
first. Tlio learned counsel appearing for 
tho potitiouor wa.s willing to cross- 
oxamine the complainant on that dato^ 
provided ho was allowed to cross-exa¬ 
mine tho other witnesses then present 
before cross-examining the complainant. 
This proposed arrangement however was 
not allowed by tho Magistrate. The 
learned counsel stated that he had good 
reasons for wishing to postpone the 
cross-examination of the complainant 
until the other witnesses had boon cross- 
examined but that if ho informed the 
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Court what thoso reasons were he would 
projujiiee his client’s case. Learned 
counsel appearing for tlio petitioner 
maintains that the defence has an ab¬ 
solute right to insist that tlio prosecu¬ 
tion witnesses in a warrant case should 
be cross-examined in the order which 
the defence counsel desires. The learned 
advocate who appears for the Crown has 
directed our attention to S, 13o, Evi¬ 
dence Act, which states: 

"The order iu which witnesses are produced 
and examined Hliall bo regulated by the law and 
practice for the time being relating to civil and 
criminal procedure respectively, and in the 
absence of any such law by the discretion of 
the Court." 

He has further pointed out that S. S/ifi, 
Criminal P. C., wliicli deals with the 
procedure to he follosved by the defence 
in a warrant case contains no provisions 
as to the order in which the prosecution 
witnesses are to he cross-examined and 
does not confer any such riglit upon tho 
defcnco as is claimed hy ^fr. Basu. ^Ir. 
Basu states that he is able to say from 
his own experience and from, informa¬ 
tion given liirn hy counsel of extensive 
experience in the Presidency Magistrates’ 
Courts that it is tho practice of the 
Court always to permit the defence to 
cross-examine the prosecution witnesses 
in the order it wishes. IVe do hot feel 
called upon to decide whether in fact 
there is a practice liaving the force of 
law hy which the discretion of tlie Court 
which is prirna facie conferred hy S. 135, 
is controlled in tho Presidency Magis¬ 
trates’s Courts or in the Courts of 
Magistrates generally. It i.s suflicient 
for the purpose of this case if we deal 
witii the application on its merits. 

We have read the explanations sub¬ 
mitted to this Court by both the trying 
and the Chief Presidency Magistrates. It 
is to bo noted that on 27th October it 
clearly did not appear to the learned try. 
iiifi Magistrate that there was anything in 
the circumstances of the case which ren¬ 
dered it undesirable for defence to cross- 
examine certain prosecution witnesses 
before the cross-examination of the com¬ 
plainant. We therefore aro not disposed 
to attach much importance to the state¬ 
ment of the trying Magistrate in his 
explanation to the Chief Presidency 
ilagistrato that the cross-examination of 
the. complainant lieforo the others was 
necessary for a clear and definite under¬ 
standing of tho defence case. What ap- 
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parently weighed with the learned Magis¬ 
trate was the fact that on 19th August 
it was found necessary to adjourn the 
case until the Kith September owing to 
the fact that tlio complainant w.as suf¬ 
fering from angina pectoris. It appears 
that tlio Magistrate not unnaturally 
thought on 31st October that as tho 
complainant was present it was desira¬ 
ble to take tlio ojiportuiiity of having 
liini crosK-exauiined at once thereby 
avoiding the risk of the proceedings be¬ 
ing again hold up owing to tlie com-j 
plainant's state of health. In our opin¬ 
ion, this reason was not Huflicient to^ 
justify the Magistrate in refusing to ac-! 
cede to tho venuest of tho defence coun-| 
sel who assorted that the defence would, 
bo cnibaiTiisscd unless the evoss-exami-: 
nation of tho oMier witnesses Vrecededj 
tliat of the complainant. Wo have made' 
inquiry of Mr. Basu who tells us that 
out of 11 witnesses there are eight whom 
ho wishes to cross-examine hefoio he 
cross-examines tho eomplainaiit, and 
that after these eight witnesses have 
been cross-examined he will have no ob¬ 
jection to cross examining tlic com¬ 
plainant. lie also assures us that the 
cross-examination of these eight wit¬ 
nesses will not take more than two andj 
a half Jiours. On this assurance wej 
think that if, as is not admitted by tho| 
petitioner, tho Magistrate ha.s a discre¬ 
tion in the matter, ho should exorcise it 
in the petitioner’s favour. 

We therefore set aside tlic order com¬ 
plained of, and direct that the defence 
be permitted to evoss-examiue the wit¬ 
nesses in the order that they desii e suh- 
ject to tlio undertaking hy Mr. Basu that 
he will have no objection to cross-oxa- 
mino the complainant after 8 other pro. 
sedition witnesses have been cross- 
examined. 

The Eule is made absolute. 

K.s. Order sc^ aside. 
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Panckridge and M. C. Gjiose, JJ. 
Rusuf AU —Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 685 of 193J, De¬ 
cided on Ist February 1932. 

(■) Criminal Trial — Objection to admis- 
•ibility of evidence cannot be taken in ap- 
peal. 

Courts do not entertain objections on the 
ground of admissibility of evid'inco wbich arc 
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Ukcu for tho first time in appeal. A person 
was prosecuted under S. 193, Pcn.al Code. He 
did not challenge the fact that he did say in the 
civil Court that be had paid the money to the 
plaintifi and reiterated that statement in cri¬ 
minal Court. No objection was taken to the 
.admissibility of his deposition ou the ground 
that it was not one taken according to law as 
0. IB, K. 5, Civil P. 0., had boon disregarded, 
inasmuch astbo statement bad not been read 
out to the accused : 

Jli'ld : that the objection could not prevail in 
appeal. [P 199 Cl! 

(bj Evidence Act (1872), S. 80 — Deposi¬ 
tions can be proved only under S. 80 and 
only when taken according to law. 

Depositions arc matters required by law to be 
reduced to tho form of a document within tho 
meaning of H. 91, hividenco Act, and the only 
w.iy they can be proved is under the provisions 
of ti. BO of the same Act, and this is only when 
they are taken in accordance with law. 

[P 191 0 2 ; P 199 C 1] 
(c) Criminal P. C. (1898), S. 297 — Judge 
can express his opinion if he warns jury that 
it is not binding on them. 

.V .fudge has a perfect right tt) express his opi¬ 
nion to tl.e jury provided he makes ii clear that 
Ills opinion on the facts is nut binding on them. 
Where tficretorc a .Judge in charging the jury 
expresses his opinion but w.irns tficui tb.tt they 
were not bound to accept Jiis opii 'on if it did 
not nt in with theirs no >\.ali(l obj<>ction can be 
laitcu to the charge tml there i.s no misdirection 
in his doing so. [P 199 C 1] 

ISuresh L'hantlra Taluqdar and J/a- 
hendra Kumar Ghose —for .^ppollatit. 

Khundkar and Ninnal Chandra 
Ohakrabarti —for tiio Crown. 

Panckridgr, J. — In this case tho ap¬ 
pellant liiX.s been convicted of ollenees 
jiunishahlo under Ss. 193 and 471, l.T. C, 
in respect of tlio oiVence under S. 193 ho 
has been sentenced to rigorous impiisou- 
ment for a period of IH months. No 
separate sentence has iieeii passed under 
H. 471. 

It appears that thcappellnnt was a defen¬ 
dant in a money suit before tlie third Addi¬ 
tional Subordinate Judge of Noakiiali. His 
defence was an allegation tliat the money 
in respect of which tlie suit was brought 
had been paid. Ho filed a written state¬ 
ment to that effect and he also filed in 
Court a certain document purporting to 
be a receipt granted by the plaintiff for 
the sum which, he alleged, had been 
paid by him. In due course tho suit 
came on for hearing and the appellant 
gave oral evidence in which he reiterated 
that tho money had been paid to tho 
plaintiff in the plaintiff's shop. Tho 
loaijied Subordinate Judge disbelieved 
the defendant’s story and decreed the 
suit. Thereafter a complaint was made 


under S. 476, Criminal P. 0., and these 
proceedings wore started. Tlie accused 
was charged with user of a forged docu¬ 
ment, the user being the filing by him of 
tho receipt in the circumstances we have 
mentioned and also with giving false 
evidence, tlie false evidence being a state- 
ment made orally by him in Court that 
ho had paid the sum mentioned in the 
receipt to tlie plaintiff. In the Sessions 
Court tho defence of the accused was 
that the document was a genuine docu¬ 
ment and that the evidence lie gave as to 
tho payment of the money was true. The 
jury unanimously found him guilty on 
both tho chai’ges. Various points have 
been raised before us. 

It is first of all stated that there should 
liavo been an imiuiry by tho learned Sub. 
ordinate .Judge licfore the coniiilaint was 
made and also that tho complaint doe.s 
not slate tliat in tho opinion of the 
learned Subordinate .Judge it is expe¬ 
dient in tlie interest of justice that an 
inquiry should bo held. 1 do not think 
tliat tlieve is any substance in these con¬ 
tentions, and in any event we should be 
reluctant on grtninds such as tlieso to set 
aside tho conviction seeing that tho ap¬ 
pellant had a leuiedy ojien to him under 
S. 476-B by way of an appeal of which 
ho did not choose to avail himself. A 
more imi»ortaut point has l>een raised 
with regard to tho admission of certain 
evidence. It is stated tliat tho appel¬ 
lant's deposition is inadmissible. Tho 
learned advocate for the appellant lias 
drawn our attention to O. 18, R. 5, Civil 
1*. C., which provides tliat a witness’ 
evidence shall l.-e taken down in writing, 
in luirracive foim and when completed 
shall he read over in the presence of the 
Judge and the witness. It appears from 
the record that the [appellant gave-his 
evidence in chief and in cross-exami¬ 
nation on three days and that at the 
conclusion of each day it was read over 
to him. At a subsequent stage, on an¬ 
other liay he was recalled and some ques- 
tions were put to him. It does not ap¬ 
pear whether on the fourth day tho evi¬ 
dence he then gave was lead over to him; 
undoubtedly that pait of his evidence in 
respect of which he was prosecuted wasj 
read over but it does not appear that the 
evidence was read over to him when com¬ 
pleted as lequived by 0. 18, K. 5. 

There is authority for saying that dc-> 
positions are matters required by law to' 
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bo reilucocl to tlio form of a dooumont 
within Iho incaniuf' of S. 91, Evidonco 
Act, ilnd tho only way they can bo proved 
is under the provisions of S. 80 of tho 
sauio Act, and this is only when they are 
taken in accordance with law. It is 
sujigested that the result of tho disregard 
in this case of the provisions of 11. 6, 
O. 18 is that tho deposition in question 
has not been taken down according to 
law and therefore is not adinissihlo in 
levidence. As I pointed out, thero are no 
Imorits at all in thoso points becauso tho 
lappellant has never cliallonged tho fact 
that ho did say in tho civil Court that ho 
'had paid tho money to tho plaintiff. On 
tho contrary, in the criminal proceedings 
lie has reiterated this statement and he 
claims to ho acquitted not beoavse he did 
not make tho statement alleged but be¬ 
causo it w'as a true statement. Wo think 
that it is sufficient to dispose of this 
rpoint if wo only say that in this case, at 
lany rate, we see no reason to make any 
Jexception to tho salutary rule whereby 
tho Courts do not entertain objections on 
tho ground of admissibility of ovidonco 
which aro taken for tho 6rst time in ap- 
ipoal. There was no objection to tlia 
‘evidence when it was tendered in the 
Court l)6low and wo do not think that 
even if the objection is sound as to which 
we express no opinion the appellant 
should be allqwcd to take it at this stage. 

The only other points that have been 
raised aro certain oriticizms on the Ian- 
guage of tho learned Judge in charging 
the jury. lie certainly has expressed his 
.opinion on more than one occasion, but 
;that he has a perfect right to do if he 
[makes it clear to the jury that tho opi- 
inion ho expresses on tho facts is not 
[binding on them ; and in fact at the end 
[of his charge to tho jury wo find him 
'warning tho jury in this words : 

“I shall once again WHtii yon that you are not 
Sound to accept iny opinion it it docs not lit in 
with yours.” 

In our opinion it was perfectly clear 
,to the jury that the responsibility for 
jtho decision was theirs and that they 
!had to make up their minds themselves 
and not to rely on any opinion as to 
facts expressed by the Judge. W^o do not 
think that tho sentence is at all too 
Wvere. In the circumstances the appeal 
is dismissed. 

The appellant must surrender to his 


Kmpehor (Panckridge, J.) 1933 

bail and servo out the remainder of the 
sentence. 

M. G. Ghose, J. —I agree. 

K.N./u.K. Appeal dismissed, 
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Panckridge and Patterson, JJ. 
Nagendra Nath Adhikari —Accused- 
Petitioner. 

V. 

Emperor —Opposite Party. 

Criminal Rovn. No. 477 of 1932, Doci- 
did on 2-')th November 1932. 

Criminal P. C. (1898), S. 476-B-Refugal 
by Afaigtant Seggiong Judge to make com- 
plaint under S. 476—Appeal jto the Sessions 
Judge lies. 

Whore au Assii-tant Sessions Judge refuses to 
lodge a complaint under 8. 47G, an appeal from 
his orderlies to tho Sessions Judge ev,cn though 
the Assistant Sessions Judge is also a ]iictubecof 
tho Sessions Court : AID, 1923 Cn4521, Foil', 
AIR 19.11 Cal 190, lief. [I‘ 193 G1, 2j 

K. Basil, Debabrata Mukherji :’iad 
Parimal Mukherji—lov Petitioner. 

B. M. Sen —for tho Crown. 

Panckridge, J. — Tliis is a Rule ob. 
tainod by tho petitioner calling upon the 
District Magistrate ol liurdwan to sliow 
cause why an order made by llio Sessions 
Judge of Burdwan who allowed an appeal 
against an order of tho Assistant Kossious 
Jmlgo of Burdwan and directed under 
S. 47G-3J, Criminal P. C., a complaint to 
beloo'.'od to the olfoot that tlie petitioner 
had committed oll'onces punishable under 
certain of those sections of tlio Indian 
Penal Code to wliich S. 190, sub-S. (l), 
para, (c), Criminal P. C., applies should 
not be set aside. It appears that an 
application was made to tho .Assistant 
Sessions Judge of Burdwan who was tho 
successor of tho Assistant Sessions Judge 
who tried the case in connexion with 
wiiich the ofToiices are s.iid to liavu been 
committed to make a complaint under 
S. 4.7(). This tho learned Assistant Ses¬ 
sions Judge refused to do. An appeal 
was made to the Sessions Judge under 
S. 4:76-B with the result that tho order 
refusing to make a complaint was sot 
aside and tho learned Sessions Judge o.v- 
pressed his intention of lodging a for¬ 
mal complaint before the Subdivisional 
Officer. We are not concerned with the 
merits of the Sessions Judge's decision 
because tho Rule has been granted on 
two grounds alone which raise a question 
of jurisdiction. 

It is said on behalf of the petitioner 
that in the circumstances of thq case no 
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appeal uuiler S. lies to the Set>- 

.doiirf Judge ami that if the applicant 
hisfore tlio Assistant Sessions Judge de¬ 
sired to (luestion the propriety of the 
Assistant Sessions Judge’s refusal to 
io<Ige a complaint his remedy was by way 
t)f an appeal to the High Court. To 
doiddo tliis question it is necessary .to 
oxamiiio the rolovant sections of the 
Code of Oi'iniinal rrocednro. S. 470-l> 
]irovid(!s that in a ca.se where tho Court 
lias refused to make a comidaint under 
•S. ■17('» tiio porsiiu whose application has 
ijcoii rejected may appeal (f> the Court to 
whicli sucli I'onner Court is sulnu'dinato 
vilhin tho ntaniing of S. Iho, su))-S. (S). 
S. IM.j, suh-S. CO enacts tliat a Court 
'.hall he deemed to he siihorrliiuito to the 
tluurt to which appeals ordinarily lie 
from th^ decisions of sucli former Court, 
in tlm case of .\ssistant Sessions Judges 
S. lOS, Oi imiii.il P. C., provides liiat an 
ilipeal shall lie to tlm Court of Sessions 
suliject to tlie prmi.-^o that wlicti an 
.\s3istant Sessions Jiulge pr.ssos a son- 
'enco of iiiipi isijiimcnt for a term exeood- 
ing four years or any Mjntoiujc of (lans- 
poitation an appeal shall lie to tho High 
Court. 1 do not tliink it iieia-ssary to 
discuss w liat meaning is to he attached 
to tho wold “ordinarily” in S. l9o or to 
oomu to any decision wlinthcr appeals 
from Ast,i>,faiit SessionsJudgcsordinarily 
lie to tiio Court of Se.ssioii ratlicr than 
1.0 the Higli Court oi' tii tho High Court 
rather Llian to tlie Court of Session. It 
is clear that appeals do lie from convic¬ 
tions hy -Vssistant Sessions Judges some 
of which are to lie dealt with by Courts 
of Session and .some hy the High Court. 
When wo turn to tlie pro\iso of S. 
suh-S. (3) wo lind that when appeals lie 
to more than one Court tho appellate 
Court of inferior jurisdiction shall ho 
the Court to which tho trial Court .shall 
he deemed to he subordinate. 

It is clear that those woi’ds cover the 
•case, to which tho learned advocate for 
the petitioner has referred, of the Court 
•of Subordinate Judge from whom an 
appeal lies either to the Court of the 
■District Judge or to the High Court 
according to the value of-the subject- 
matter of the suit. The question is 
whether tho proviso gives us any in¬ 
dication to what Court an appeal 
■lies from an urder made by an Assistant 
Sessions Judge under S. 470. Mr. Basu 
•contends that sub-3. (3) cannot apply to 
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Assistant Sessions J udges and Courts of 
Bussioa for he says that the subordinate 
Court must bo a different Court froga the 
one to whicJi it is subordinate and the 
proviso contemplates a Court which is 
Buborclinate to two different Courts in 
the sense that appeals lie from it to 
both those Courts and lays down that in 
such a case tho Court of inferior juris¬ 
diction shall he the Court to which the 
original Corns sliall bo held to ho suh- 
oi'dimite for the purpose of tlie section. 
He also points out that Assistant Scs- 
•sions Judges, .Additional Sessions Judges 
and Sessions Judges are all Judges of the 
same Court, namely, tho Court of Ses¬ 
sion. That would aiipcar to he tho case 
liotli from the language of S. (>, Criminal 
r. C,, whicli only conlompiatcs besides 
Higli Courts, Courts of Session and 
various Magistiatos’ Courts and also 
from tlio language of S. 9 which contem¬ 
plates the establishment hy the Local 
(lovernmeut of a Court of Session for 
every Sessions Division and the appoint¬ 
ment of a Judge of such Court and also 
of Additional Sessions Judges and Assis¬ 
tant Se.ssions Judges, all of whom are 
members of the same Court. 

in addition to the Code thero is also a 
ease of 2Vn* Superintendent and Bemeni- 
hrancer of Legal. Affairs, Bengal v. Ij- 
jatiill Vaikiir (l). Tn that case it was 
belli that when an offence under S. 193, 
I. r. G., had been committed in a pro¬ 
ceeding liefore an Additional Sessions 
Judge and the Additional Sessions Judge 
had been transforrerl, tho Sessions Judge' 
had jurisdiction to niako a complaint 
under S. 47() hecaiiso he was the Judge- 
of the same Court,'namely, the Court of 
Session, as tho Additional Bessiomt 
Judge. T think that there is consider¬ 
able force in Mr. Basu’s argument, Imt if 
it is sound it must follow that no appeal 
can lie under S. 476-B, Criminal P. C., 
against an order of a Judge of the Higli 
Court sitting singly on tho original side 
to a Division Bench of tho Court because 
if it is necessary for the Court from 
which an appeal is to lie under 3, 476.B 
to lie a Court different from the Courfi 
making tho order under 3. 47(1, that con¬ 
dition will not be satisfied because tho 
High Court exercising its ordinary origi¬ 
nal civil jurisdiction is the same Court 
as the High Court exercising its appel- 

""17 A I K 1931 C7l ‘i%=isr3rcroii64=i8a 
I C ICO—32 Cr L J 842=68 Cal 1117, 
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lato jufiKdiction. Tliis very point has 
l-.een consitleroil and dcvidod in tlio cabo 
of Bavijantili v. Moolji SheiJch A Co. (‘i) 
wliore Jiiiiikin, C. .1., and Buckland, J., 
hold that not only did an ap])cal lio from 
II single Judge of the High Court oxcr- 
fihing original civil jurisdiction to a 
Division Bencli where a single Judge has 
made a coinidaint under S. '47() hut also 
that such an a)ipeal lay hy virtue of the 
])rovisioii8 of R. iTfi-B. In taking this 
view the learned .ludges relied upon two 
decisions: one a Full Bench decision of 
the Madras Court High Court and tho 
other a decision of the Bombay High 
Court. 

ft a[)pears to me that the same consi- 
deralions apply in tho present case. Al- 
'tluiugh, as 1 have said, Mr. Ru'^n’s argu¬ 
ment is attractive and tlie language of 
tlie Code is not altogether happily 
chosen we are of opinion that an apjienl 
from the sentence of an As.si.stant Ses¬ 
sions Judge does oidinariiy lio to a Court 
of Session oven thoiigli an Assistant 
Sessions Judge is a memher of that 
Court. If it cannot he said also ordi 
navily to lie to the High Court no (|ues- 
tion arises. But if it can he said ‘ordi¬ 
narily to lio to the High Court” proviso 
j{a), suh-S. (3),S. l9o, apjilics and the ap- 
Ipcal under S. 17(5-B mu.st be held to lie 
ito the Court of inferior iurisdictioii, 
Inamely, Court of A'e.ssion. These consi¬ 
derations dispose of the matter and since 
we are of opinion that the grounds on 
which the liule was granted have not 
been sliown to he sustainable the Rule 
must he discharged. 

Patterson, J ,—I agree. 

K.S. Buie discharged. 

2. A I K 15)29 Cal 521=1929 Cr C 184=118 
I C 889=30 Cr L J 974=60 Cal 932. 
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Panckbidgb and M. C. Giio.se, JJ. 

» 

Mahomed Ali and others —Appellants, 

V. 

Emperor —Opposite Party. 

Criminal Admitted Appeal No. oTT of 
1931, Decided on 14th January 1932. 

1 CrimiiiBl P. C. (1898), S. 221—Charge 
under S. 366, Penal Code, must make clear 
to what exactly the charge relatea—Charge 
held offended againat principle! of criminal 
pleadinga. 

It most ho made plain to the accused charged 
under S. 366, 1. P, C., whether he is charged 
with kidnapping or with abduction, and wbe- 


.MPlinou (Panckridge, J.) 1933 

thci' It was with intent to ooinjicl tho victim to 
marry against her wish or with loiawlfidsc that 
she may be forced or seduced to illicit intci- 
rour.se. Otberwi.se it mav not be possible tu 
know tho exact view of tho jury. Separate 
charges may be framed and the verdict of the 
jury may bo taken on each charge. [1* 196 0 1] 

Charge under S. 3(i5 ran as lullows; ” That 
you on or .ibontSist August 1930 at N kidnapped 
M JJ from tho lawful guardianship of her father, 
J/ or abducted lier with intent that she might 
bo coiupollcd to marry Jl against lier will or 
knowing it to be likely that she would be forced 
or seduced In illicit intercoui.ie.” 

Held', that the chaige in Ibis form offeinlpd 
against nH the principles of ciiminal pleading: 
A 1 li 1927 Cal 641. Appr.-, A 1 Jl 1930 Cal. 
209, Dist. I !• 195 0 21 

S. K. Basu nud Parivial Mukherjt — 
for Ajipi'llants. 

Khondlar —for tim Crown. 

Pnnekrida,', J. — This is iiii 11111*0111 hy 
llvt’ persons ulio were charged of,ailfenct'ii 
pimishiihlc tindnr Ss. .‘hi i, tinddOH, 

1. P. 0. Tliey were emivicit'd of ! h(r 
ehiiigo tinder S. ihiti, lud. ae((iiilt.ed on 
tho charges tinder Ss, oECi-.V and 3 tiH. 
Another nitin was chargt'd under Ss. 
HfiO-A and 3 (iS, Inil wiis aeiiuilted on 
hoili iitose ciiarges. lit respect, of of- 
fonce.s pvtnishahle under H. 3 (tti ihe jne- 
sent ai>iiellanls iuttt'l>een stuitenccd to 
various toriu.s of iniprisonmciit. 

Till! case for tiie jiroseciil iou appears 
to hate heiiit tliat a certain tuung girl 
wlio was living in the same hari witii 
her fatlicr was forcilijy sei/cii hy ii party 
of whom some of tlie iicfiii.sc'1 peisoni* 
are mtunhevs and was taken to tlie liouso 
of aectised J. Wliilc sho was tlieu; iii» 
attempt was made to fovco liev into mav- 
riaffo with accused 3. Site did not con¬ 
sent and she was thereafter taken 
from place to fdaco and siio was finalli' 
(libcovered in tho house of a woman who 
is saiti to ho a woman of Lite town. Tlio 
charge under B, 3fi(j is concerned with 
tlie original forcible seixure of tlie girl. 
Tlio other charges were based upon inci¬ 
dents subsequent to that seizure. Tho 
ueeused liave been aeqiiitted of tlio char¬ 
ges under Ss. 3G(>-A and 368 and I need 
not deal with tliom further. But I am 
hy no means convinced tJiat it was con¬ 
venient or jiropev to try the accused on 
those charges at tho same time as they 
were being tried on tho charges under 
S. 360. 1 now turn to the actual charge 

under S. 366. It runs as follows: 

“ That you on or about 3l8t August 1930 at 
Nijkurtinshi kidnapped Muhtura Dtbi from'the 
lawful guardianship of her father Majidulla or 
abducted her with intent that she might be 
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comppllcd to marry Hiisniutulla agaiiiiit licr will 
nr knowing it to bo likely that she would be 
forced or Mcduccd to illicit intorconrse.” 


This is the charj^o uiion which the iic- 
cused were tried iind upon whioh they 
have. Ijfcn found j^uilty and in respect 
of vvliicli they have hcen sentenced. To 
iu\ mind tlie ehav^je in this form offends 
ii.gainst all the principles of criminal 
plead inj,'. Tt seems to me elementary 
.(hali it .sliould :ip])eiir plain whether 
the aceiisod persons are heiiift cluiri‘c<l 
with kidmippin.i; or are Ircirif' charged 
,with ahduefion and similarly whether 
they have hcen charged wilh kidnap- 
'ping or wliether they leive hecn 
charged with alulnelion it should ap- 
jpe.ir clearly whether Iho iiiic'ot al- 
|ie.;ed vr.is no intent to eoiepel (he vie- 
lim to^marry against her vrill or whe-' 
iher the kiilnapping abduction was 
with he lane.',le-lgo (hit i was likrdy 
(ha( ho girl v.amKl he foi'ce ,)■ sednoed 
‘io i' iidt iiiiei'eo'.o'sI' tn!e h'l-ks to 
tliis ‘I'l,'.; ge one will Hod i Int viicions 
coll hin.il ions I " juissil cii'ciiio.slanc.es 
which can lie cic.ered h*.' ' omiiormis. 


Jt is perfectly 1 .■ iie that 1 le proseciil inn 
may he in some dt.nh:. ii ee'da.in e.'i.srs 
iWhcllier (he olftmeo disi'l se l is that <>f 
•kidnapping or that almv el ion. If this 
is so, nothing i easier (han Io frame two 
,(diavges and lal • the vo’dict of the jury 
upon them hoih. Whal has hap])cned 
in this case is a good example of the mis- 
eliief Ih.it can arise if Unit rule is not 
ohserved. J'ividoiiee was called and }>re- 
snmahly reliance was songhi to he 
placed hy the iiroseention on that evi¬ 
dence as to the age of the girl. The 
jury have hronght in a verdict of g'nilty 
under S. IKK), hut whctlier they have 
brought in tliat verdict hecanso Ihoy 
considered the accused guilty of the of¬ 
fence of kidnaiiping or of the .offence of 
ahdncti'Hi no one is aide to say. As 
I havo piinted out in the course of the 
avgumi nt it might well bo tliat the iin- 
portauco of an alleged misdirootiun in 
the char.go would depend entirely upon 
which view of the facts the jury had 
taken, f see that !i view similar to my 
own was f'i.ken by this Court in the case 
of ^fafisaddi v. Emperor (l) where 
Cuming and Graham, JJ., laid down that 
the ingredients of the two offences are 
dj^erent and that the accused is entitled 

Cr L J 80a=10.| 

1 0 245, 


to know wiiich of the charges he is asked 
to meet. They add that the two offences, 
arc distinct; offences and that separate 
charges shonld have been framed if it 
was dosi 10(1 to charge the accused with 
lioth the offences. I entirely agree with 
tills view. The learned Dejmty Legal 
Kenicmluancor ha.s drawn our attention 
to llin CiiHfud Prafulla Klimitrv. Fmprror 
(2). Tn I hat case it was argued that it 
wa.s illegal to frame one count or charge 
sotting out both the olTences inthealter- 
nativo and the Court ohserved ; 

“Wo arc not prepared lO .say that a charge of 
llic lilt ter character contravenca the reipiirementa 
of the l.iw, far leR'< that there was the least 
prejudice caiisi-d to the appellant) therohy.” 

That was doubtless liecaiise thelcaviiotl 
.ludgo specifically ascertained whether 
th(' jury considered tiie accused guilty 
of kiilmifiping or guilty of abduction, 
Iliiving as..-C('t:uiicd that the Jury were of 
opinion that iic should ho convicted of 
kidn;ipj>ing, hut aerjuitted of abduction 
I he Court proceeded to doiil with the 
accused on that basis. Therefore what- 
(‘ver tli(j dcfocfi in the chiMge may havo 
hi'.cn steps wove taken to cure it. There 
I he diflicult y under wiiitdi wo labour as 
to the niitu’.o of the offence of tlie 
accused did not arise. Tu the circum¬ 
stances we arc. of opinirn that this case 
must go hack lor a retrial and we direct 
that the accused he tried on a charge 
flamed in accordance with the jiiinciples 
i have enunciated, that is to say, if it is 
desired to charge him with both kidnap¬ 
ping and abduction, those offences must 
1)0 made a subject in separate chargoef. 
Similiirly if it is desired to charge him 
with abduction eitlier with intent that 
the girl might he compelled to marry 
against lior will or forced or seduced to 
illicit inlcrcour.so, separate charges must 
ho framed contemplating both sots of 
circumstances. But, in my opinion, 
having regard to the unsatisfactory state 
of the evidence as to the girl’s age and 
iiaving regard to the fact that the ac- 
eused persons have already beonafiquitted 
of charges under Ss. SHO-A and 3ti8 tlie 
heat course will he for the accused to bej 
retried on the simple cliarge ofahiluctingj 
Maatura Bibi with intent that she 
might ho comjielled to marry nustnululla 
against her will. 

Wc tlvoreforo allow the appeal, set 
aside the convjction and sente nce and 
'2 A I K )ds6'Oiir209=1930 Or C"20!)=.31 
Cr h J 903=57 Gal 1074=126 I 0 C66. 
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direct rotvial in the manner I liavo iiidU 
Ciiiiod. The recommendation that [ liiive 
made \Gth regard to limiting the mimbor 
of charges to one is in no souse man¬ 
datory, but merely the result of a first 
impression of the evidence. If the Pub- 
lie Prosecutor or the Court thinks fit in 
the interest of justice to try the case on 
a specific charge of al)duction knowing 
it to be likely that the girl wt)uld be 
forced or seduced to illicit intercourse 
lie will use his own di.sciotion in the 
matter. Pending the retrial the apijel- 
lants will ho released on hail to the satis, 
faction of the Deputy Commissioner. 

M. C. Ghose, J .—I agree. 

W.D./u.K. Apik'al allowed. 
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PATTEJtSON, J. 

Probadh a, Ga oliu i —A ppol laut. 

V. 

Banka Jieluiri Moiidal —Re.spon(lent. 

Appeal No. 242 of 19.10, Decided on 
24lh May 19.‘12, against aiipollale decree 
of OfTg.. Suh-Judgo, Birbhuni, D, - 9th 
July 1929. 

(•) Contract Act (1872), S. 24—Object of 
bond partly to stifle criminal proaecution — 
Lender, parly to object, it not entitled to any 
relief — {Quaere). Whether secondary evi¬ 
dence it admittible — Evidence Act (1872), 
St. 65 and 91. 

Plaiutiff’s mistress Uled a suit sigaiu.st the do- 
londant and it was decreed. PlaiiiliS acted as 
agent and conducted the suit. The defendant 
stood a great chance of being prosecutod for the 
defences raided. He appealed and the appeal 
was allowed by consent on the defendant erc- 
culiiig a bund in plaintiff's favour for an amount 
larger than the sum decreed. The purpose facing 
partly to stifle the institution of criminal pro¬ 
ceedings, the compromise petition was drafted 
and Aled in plaintiff's presence. 

Held: that the plaintiff was not entitled to 
any relief by way of enforcing registration of the 
bond. 

Quaere. —Whether secondary evidenco can bo 
allowed to show the nature of the alleged agree¬ 
ment. • fl’ 197 C 1,2] 

(h) Registration Act (1908), S. 77— (Obiter), 
Suit under—Other claims cannot be joined. 

Obiter. —No other r laini can be coupled with 
the piaver to enforce registration of a document 
under B. 77: J I It 1S24 Cal GOO, Be/. 

[P 197 G 1] 

(c) Registration Act (1908), S. 77— (Obiter). 
Tampered document. 

Oftifer.—-Suit to enforce registration of tam¬ 
pered document cannot be maintained. 

[P 197 C 2] 

Gour Mohan Dutla and Bon Behary 
Mitkherji —for Appellant. 

Ilari Charan Ganguly and Indu Pro- 
hash Chatterji —for Respondent. 


Judgment .—Tlio suit out of which this 
appeal arises purports to he one for ro- 
gistralibn of usufructuary mortgage bond, 
hut certain other alternative reliefs were 
also prayed for, namely, tliat the defen¬ 
dant should bo directed to execute and 
cause to I)o registered a bond idontical 
witli the bond in suit, or to refund tlio 
money said to have licen advanced by 
the appellant together with interest. 
The main facts admitted and found in 
the course of these proceedings are as 
follows: 

The plaintifl "s mistress, IVobashi Baish- 
nabi sued the defendant for recovsry of 
a certain sum of money said to liavo been 
advanced on a mortgage bond. In that 
suit the bond was said lo have been lost. 
In fact it was alleged by Prohasiii that 
i t had hceii stolon Ironi lior liy |ho de¬ 
fendant’s son. The defendant denied 
liability and produced iho bond liofore 
the Court, heaving endnrseinonl.s of }>ay- 
ments, hut in.spite of the.^eendojscments 
and in spite of the fact that the bond was 
produced Irom the defendant's cii'.todv, 
the trial ('oui t decreed Proluislii’s suit, 
from which it may he inferred that the 
trial Courf belies ed J’vobasln's allegation 
that the bond lufl been stolen from her 
possession and lliat the endorsoniPnt.s 
were forgeries. It was thoroforo edear 
that unless tliat decree was .sot aside, 
the defendant and her witnesses ran a 
very great risk of criminal proceedings 
being ins!itutoil against them. Ag.iiiist 
that decree the defendant preferred an 
appciid, hut when the apimal came on fur 
hearing, a e.ominomiso petition was filed 
in wliicli it was prayed that the apfteal 
he allowed and the suit dismissed on a 
fleclaration that the ])laiutitf was not en¬ 
titled to recover anything on the basis 
of the liond in suit. Lt appears that 
throughout the proceedings referred to 
above, the plaintiff was present hath in 
the trial Court and in the Court of ap¬ 
peal, that ho looked after the suit on 
jtehaif of his mistress rrobashi, and that 
the compromise petition wa.s drafted and 
filed in liis presence. 

The decree in that suit was for Rupees 
300, together with interest and costs, and 
the present proceedings relate to a sum 
of Rs. 426 which the defendant borrowed 
from the plaintiff for payment to Pro- 
bashi as consideration for the compro¬ 
mise as a result of which the decree in 
the aforesaid suit was sot aside. In the 
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present proceedint's both the Courts 
below have in effect held that tliis sum 
of Rs. 425 was advanced by the plaintiff 
to tlio defendant and paid by the dofen- 
rlant to the plaintiff’s mistress Probashi, 
partly in satisfaction of Probashi’s decree 
and jiartly for the piu pose of preventing 
the institution of the criminal proceed¬ 
ings to which the defendant and her wit. 
nesses iiad exposed themselves in con. 
ncxion witli tJio former suit. In tlio cir. 
ciiinstaneos, and having regard to the 
fact tliat as the present plaintilY is Pro- 
hashi's paramour and that ho acted as 
licr tadbirkar throughout the ])rocced- 
ings in tlie 1'ormor s^iit and in connexion 
witli the drafting and filing of the poti- 
ltii)n()f compromise, it must, I think, be 
jl'icld that the object of the consideration 
dor the bond in suit was an unlawful 
one, an*d that the plaiiitilf having been a 
■party to a conspiracy for stilling a cri¬ 
minal iwocooding i.s not entitled to any 
relief. The above finding i.s sullioient by 
itself for tlio disposal of tliis ajipcal, Imt 
certain other points have boon urged on 
behalf of the appellant which may per. 
haps bo l)rictly alluded to. 

In the first place it is, F think, clear 
from foiiiain recent decisions of tliis 
Court: hide for example Dwijendra 
Narayait v. Jogesh Chandra (l)] that al¬ 
though there may have been some diifor- 
,ence of opinion in the past, it is now 
well settled tliat no otlier claim can bo 
leouplcd with the prayer to enforce regis- 
jtration of a docnniont under 8. 77, Kegis- 
Itration .\c,t. Then again it is the plain- 
tilT's own ease that the bond in suit 
bad been tamiiorod with, tliat the 
second page of tlio document as it now 
stands is not the same as the second 
page of the document as it stood at the 
time of tlio execution, (though the word¬ 
ing is said to he identical) and that some 
other thumb impression has been substi¬ 
tuted for the thumh impression of the 
defendant. The trial Court was of opi¬ 
nion that the document had been tam- 
])ered with while it was in the possession 
of the defendant’s son, but the lower ap¬ 
pellate Court, while din’oring from the 
trial Court on this point, has not re¬ 
corded any clear finding as to whether 
the document was tampered with wliile 
it was in the defendant’s custody or at 
some other time. It may further be said 
tfiat the findings of the lo^er ap^e|^to 
"i.' A 1R 'igal'cai ()06'=7 u I'clao. 


Court do not altogether exclude the pos¬ 
sibility of the document not having been 
tampered with at all, as is now .alleged 
by the plaintiff, the allegation of its 
having been tampered with not having 
boon made until after the expert who was 
examined before the District Sub-Regis¬ 
trar had expressed his opinion that the 
thumh impression on the second Fiage 
was not tlie thumb impression of the 
defendant. Be that as it may, the docu¬ 
ment before tlie Court is, on the plain¬ 
tiff’s own sliowing, 'not the document 
which is said to liava been executed by 
the defendant. The latter document 
has according to the plaintiff, ceased to 
exist in the form in which it was exe¬ 
cuted, and no suit can therefore bo 
based upon the document now before the 
Court. 

Tt may further be remarked that even 
apart from tlie consideration referred to 
above, it is very doubtful whether in the 
circumstances of the present case and in 
view of tlie fact that the bond has 
admittedly been tampered with, the 
plaintiff 

“I’ould on a f.isc properly allogod and proved re¬ 
cover back the actual money lent as money had 
and received to his use: vido the concluding 
portion of the judgment of Rankin, J.. in the 
case of Dula Meah v. Abthil Rahman (2).” 

In this connexion reference may also 
ho iriado to the case of Goor Chandra Dan 
v. Vramnna Knmnr (3). Dastly it is! 
clear that even if the bond in suit had 
not been tampered with, it ought not. to' 
have boon received in evidence for tbel 
piirpo.so of proving the existence of an 
agreement between the parties, or of, 
proving tliat the said agreement was of 
the nature set forth therein, Jamen Skin¬ 
nier V. B. II. Skinner (4). It is more¬ 
over extremely doubtful whetlier in the' 
circumstances of the present case, and 
having regard to the provisions of Ss. 91 
and 65, Evidence Act, it would havel 
been proper to allow any secondary evi¬ 
dence regarding the nature of tlio alleged 
agroemont to have been given in these 
proceedings. In any view of the matter 
therefore this appeal must bo and ac¬ 
cordingly is, allowed and the plaintiff's 
suit is dismissed. In view of the dis¬ 
honest nature of the defences raised by 

2. A 1 R 1924 Gill 462-91.1 <1 f)4l. 

3. (190(3) 33 G.al .912=.2 C L J 363=10 OWN 

788. 

d. AIK 1929 r 0 269=119 I C 633=56 T A 

363=51 All 771 (1* C). 
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tl\o (If'foiuijmt, and of llie faot tlnit tlio 
d^fi.'r.diinfc liorsclf was a paity to a con- 
Ppiraoj- to stifle criminal procpodings, f 
direct tliat both parties should boar their 
own costs in all Courts. 

M.N. Appral nlUnoeil. 
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JliTTr.n AKi) R. K. Otiosi;, J.I. 

Asantiihlin Mandal —PlaintilT — Ap¬ 
pellant. 

• V. 

A'^mntiiUa —Dcfoiidant- "Respondont. 

Appeal No of 1!1:)0, llccidod on 
l/itli ^^llrc•h 1!)‘12, against apjiellate decree 
of Sub-.Tiidgo, /illah, Tahna and Ilogra, 
I)/- 2:irrl .luno 1030. 

Registration Act (1908), S. 17 (2) (ii)— 
Receipt for payment of mortgage debt re¬ 
quires registration if it purports to extin¬ 
guish mortgage—Mortgagee in receipt given 
by him stating that he received Rs. 555, 
nothing more remained to be paid, and that 
mortgage bond would be returned when re¬ 
ceived back from pleader—Receipt-not regis¬ 
tered—Receipt was inadmissible either to 
prove extinction of mortgage liability or to 
prove admission that mortgage bond would 
be returned when received back from his 
pleader. 

Tho rci'pipt for pin'iiKMil of niouov nudor a 
morlgiigi! do-.*s not rcqniro ri’gistvntion under 
B. 17 (2) (ii) if it docs not piiiport to i.xtinguisli 
the moitg.igc. ilut it requires regist.ratiiui if It 
purports to extiiiguislr it. 

Mortgagee gave a receipt to the mortgagor in 
which he slated have received from you 
Rs. r.55; nolliing more rumnins due upon the 
bond, 1 'iMinol return tlio boiul to you now as 
it is witli my pleader. .A.ftur getting ImcIv fioiu 
my pleader i shall return it to you.'' The re¬ 
ceipt was I'Ot registered. 

11 fid: that the receipt purported to extiiigiii"!! 
the iiiortgige and therefore required rugi.-.tr.\- 
tion. As it was not regi.'sleiod it was iiiadiiiis- 
sibic either as exti'iguiihiug liability ur as 
showing admission of morlgagee that ho would 
return bond after golliiig it back from pleader. 

[1‘ 109 C 1] 

Ati'l Chandra Gupta unfl J^iivial 
Kumar Fii'ii —fur .Vppollanfc, 

P.K. San>/al for Prohodk Nath SiUiyal 
—for Respondent. 

*Mitter, J. —This is an appeal l>y tbe 
plaintiff and arises in a suit to enforce a 
mortgage boiirl wbieli whs oxcented in 
his favour by the defendant in Ashar 
1332 H. 8. by which the mortgagor bypo- 
thoeated certain immovable ju’opertics 
and luomisod to pay interest at the rata 
of 30 ]>or cent per annum. The defence 
of the defendant was that the mortgage 
liad been paid off by the jdaintiff agree¬ 
ing to take Ba. 555 out of the money 
duo under tlie mortgage and remitting 


Rs. Ill duo on the moitgago on a parti¬ 
cular date, and in proof of that fact the 
defendant produced a receipt ]>urpoi'ting 
to have hcon given hy the plaintiff the 
matoiial terms of whicli are as follows: 

“Rupoch fiOe is dill) t<> me upon the mortgiigo 
boud of which I have received from you Ks. 6£)5 
after romissioii of the balance. Nothing more 
rcuiiiins due upon the bond. ] cannot return 
the bond to .you now its it is with my plc.-tder. 
After gettiiig it lau-k from my pleader J shall 
enter the ondor.semont of this p,iymonl upon the 
bond and return it to yon.” 

A qiieslioii was raised before I ho 
Court of (irsi instance that this docu¬ 
ment was inadmissible for want of regis- 
tiation liiiving regard tt> the i)rf)visions 
of S. 17, Cl. 2 (ii), Jiegistral ion Act, as it 
pui'poi'ted to rxlingiiish tiie Jialiilily in 
rosjtect, of inmiovaldo j.'toporty. 'J.'lio 
suit wa.s accoulingly dcctoed on contest 
and tl’.o iisii.il prcliniinary ifioi Ig.ige 
decree for sale was passed. Against this 
decision an appeal was l.akoii to llio 
Couit of the Suliordiiiale .fudge of Rogra 
and the Suliordinate .ludgo was of opi¬ 
nion tliat tlie receipt tlio nnilcriai terms 
of wliich.we have alro.idy rci-ilod did not 
reqniro regist 1 111 ion as it merely pur- 
jiorto.l to lie i loe.eipt in full salisl'aetion 
of tho ninitg.ige debt. In tliis view the 
Hiihordinale .Inilge was of opinion lliat, 
the admission coniiiitiod in tlio receijiL 
should bo t.rken into account, filmig witli 
tbo deposition of two wil uesscs e.xainiiicd 
on iiolialf ol tbo defendant for the i>ur- 
])oso of pioviiu; tliis paj iiierit, and tho 
Buhordin.ite .lii<l,‘.;o was of ojiinion Unit 
tho evidone.e of llic'^e witnesses coupled 
wilJi tliat alVoidod i>y tiio ic.-eiiU i sla.b- 
lished beyond doubt tho llcgatioii of 
satisfiicl ion of 1 he mortgage l)ond nuulo 
by tho defendants. Ifo accoiilingly dis¬ 
missed tho [>laintiff’s suit. 

Against thi.s decision tho in-esent ap¬ 
peal has licen brought hy the plaintiff 
and tho contention which lias been raised 
before us is tluit the lower appellate 
Court lias committed an error in law in 
admitting in evidence this document 
wliich was rejected by the Court of first 
instance on the ground that it roguired 
registration. Certain authorities have 
been cited in favour of thi.s contention 
of tho appellant. Reference has been 
made to tho decision of the Allahabad 
High Court in tlie recent case of Jtmla 
Prasad v. Mohan Lai (l), where tbo 
view contended for by the appellant Had 
17TT&lmTiTms=9i i o i62=48 aii 706. 
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Ijocn liiken. Of coiirHe tlie Allaliiibad trikoii tlie correct view of the Itiw in this 


fli^^h Com t in an earlier decision, namply, 
in the ease of Pinri Lai v. Mnkhau (2), 
took a different view. Tiio learned ad¬ 
vocate for the appellant lias also relied 
iiipon a decision of the Madras Court. It 
seems to ns tlial the result of the autho¬ 
rities is that the receipt for payment of 
jnoney duo under a nundj^aj^e doo.s not 
Jrofiuiro ro^^islration umlor S. 17, Cl. 2(ii) 
if it does not j)mpi)it to extirif^nish the 
tnort^'afio. A lar^e nnmher of cases wliicli 
are (luolod by Sir Dinshali ^^ulla in his 
Commentary of tl»o l?(',‘.;isliati<m Act at 

р. i)7 of the so’.ond edition siipporli this 
\iow. Ifut-tho aidhorities show that it 
does loquiro ro,i>istratii n if it purports to 
oxtinmiish tlio morL.:'.ii;o. Heferenco 
may ht? made in this cimiiexion to the 
AUahaliad case just refened In and tntlio 
.IceisiiA) of tlie Madras IIIhIiC ourt in the 

с. iso id' Xirlniiitii Pafnaih v. Suk'nlrcii 
Jlrliani (.‘f) at p. SOf) {,)/ i:{ Maa'). 

Tlioro c.in he no d »iild. on the state¬ 
ment coiilnined in the leceipt that tlin 
mort'.^afiee oxonmalod t'nc uu.rl.a.ixor fnmi 
any liald'.ify nndei' (Ik* tih.i I and this 
document purpmliid to exi in.miisii I he 
lialiilily imdor tlm morl,:;.i,cc. It has 
how Cl (M’ liecn tt) he argued hy !lio 

learned advooile fiir the ro.stiondent tliat 
il it is not icceiva Ide it) esiiioiice as cx- 
tin^inishinit I lie lialnlil y it can lie recoi¬ 
led in ovidoMi’.'i I'l"- a c.ollatoral imrjiose, 
namcli, for (l.o |iU!j»i.so o,’ sliowin^ tlio 
admis>^ion ul I he pl.iiotiff tii.it he ivouhl 
ret Ill’ll ( he mot t^ai^e hond .ificr endorse- 
iiieiit of paiiiicnt an 1 that h(‘ c.ould not 
iciiiin it Ix'causo I he moii liond was 
witli liis ph'ider. IL is dil'liciilt to sjilit 
up tlio ilocumoni in (his w.iy. The‘[ues- 
tion with i'ei;ard Iti the rolurn of the 
morti'afte liond to the defendants was 
only inti’oiluoed liecaiiso tlie jdaintilY ex- 
onoruted the defendant from liiihility 
under tlio mort”a;te hond. No question 
of the return of the hond can arise unless 
the moit}iaj;o debt was satisfied, ft aji- 
poars clear that on that date the mort- 
},'age hond would have been satisfied hy 
the payment of Us. -'j.’iO for tlie docii- 
.ment shows that there was a much 
jlarger sum due, and we do not think wo 
lean hold that this document can he used 
[for the purpose of proving this payment. 
iWe think the Subordinate Judge has not 

(1912) 84 All 528=10 I 0 179. 
fl. AIR 1920 Mad 742=60 I G 256=43 Mad 

80:;!. 


behalf. 

The result Ihoretoro is that the iudg- 
iiient and decree of the lower appellate 
Court must be sot aside and the case 
sent back to it in order that it may re¬ 
hear the apiieal after excluding from 
evidence the receipt in (pioslion which 
ivas admitted by him at the appellate 
stage. It will he ojien to the Subordi¬ 
nate Judge to decide the matter on such 
oral evidouce as to payment which tlie 
respondent might offer and on such evi¬ 
dence as has already lieon tendered as 
also on such further evidence which f,ho 
lower ii])pellato Court may lake in the 
exercise of its powers imdor O. -11, II. 27, 
Civil r. C. The Suhordinate Judge will 
rohoar the appeal in the light of these 
ohsei’vatious. The costs of this appeal 
will abide the result. 

S. ]\.C!ha',e,J.—l agroc. 

s.N./li.K. Deem' sei aside. 
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MUKKPJI and CtJtfA, -l.r. 

Hdi-at Clhiinh a lta]i and others —De¬ 
fendants—,\ppellants. 

V. 

Phujieudnt Nantiu Eiii —1‘liiintiff — 
I’csprindoiits. 

.\pp(’al No. ■1.77 of Di'cided on 

Kith Mandi 1072, against original decree 
of Suh-.Jud,ge, Iiaiigiuir, D/- 27 l1i Juno 
1 W'JS. 

(n) Alluvion and Diluvion--Suit for newly 
formed ebur lands—Pleadings should not be 
strictly construed—Practice—Pleadings. 

'.’Ijf pltiiulings ill il suit, for newly formed chnr 
laiuK sbould not he foiistrucd too strictly, un¬ 
less one iimsi’ Jo so for some very good reason. 
In lliofiiseof ciuir lands which are constantly 
going undt!)’ water and rc-fonning it is very diffi- 
cult, until a full investigation based on iv proper 
survey and comparison of maps is iniule, to p;p- 
niiso with any degree of certainty wlietlioi a 
claim would really lie on the ground of a now 
formation a.s being ro-fonnation in situ or a con¬ 
tiguous accretion. [P 202 C 2] 

(b) Possesaion—Chur lands—Possession is 
with title-holder—Alluvion and Diluvion. 

Ill newly formed eliur lands in which both 
parties are merely hcrambling for possession, 
p»sse.s.siou lies with him who has title. 

'■ [!’ 203 C 1] 

Bavsari Lnl Sarkat —for Appellants, 

Atiil Chandra Gupta and Isivar 
Chandra Chakravorty—lnr Respondent. 

Judgment. — Tho plaintiff instituted 
this suit for doclar.ation of title to and 
recovei’y of possession of certain lands as 
appertaining to Mauza Gatiasham of 
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whioli he is the in-opviotor. This mauza stated that at the Lime (.d the tliak siiv- 


5« situate immediately on the north-west 
of Mituza Khotab Klian of wliich the pro¬ 
prietors are defendants 1 and 2. At tlie 
time of the thak survey of J85() winch is 
the earliest jicint of time at which we know 
anything about the situation of the two 
mauzas, the river Teesta flowed by their 
west and south-west. In tlio plaint the 
case ]»ut forward was as follows: Since 
the tl>ak the river Teesta gradually shif¬ 
ted its course, and on two or three occa¬ 
sions the lands of MauzaGatiaaham wore 
diluviated and again re-formed in situ; 
that for the last time diluviation began 
in 1323 or 1321 and oonliniied till 1327, 
after wliicli re-formation commenced, the 
river receding towards the west and 
throwing up the chur which is ^lie sub. 
ject-matter of the suit; that in 1321), 
when the chur became lit for cultivation, 
the plaintiff attempted to possess it, bnt 
defendants 1 and 2 kept Jiim out of jios- 
session. Defendants 3 to 37 (with the 
exception of No. 27 w'ho is dead) wore im¬ 
pleaded as persons with whoso help this 
dispossession was continued. The area of 
the lands in suit was stated as 150 
highas and claim was made for declara¬ 
tion of title, recovery of )>ossession and 
mesne profits, on the ground that the 
lands were ro-formation in situ and accre¬ 
tion to Mauza Gatiasham. 

Defendants 1 and 2 in their written 
statement alleged that thedisputed lands 
had re-formed more than 25 or 30 years 
ago and that thereafter the river had 
gradually shifted towards the w'est and 
never towards the east, so that the dis¬ 
puted lands had never again diluviated 
since then; that the area of the disputed 
lands is not 450 highas hut approximately 
247 highas, and that they have all along 
been owned and possessed by them and 
their father, having been obtained under 
a decree batween him and the plaintiff's 
predecessor in 1862. The Subordinate 
Judge made a decree on the footing that 
a part of the disputed lands fell within 
the area which the defendants wore en¬ 
titled to under the decres of 1862. The 
defendants have then prefeired this ap¬ 
peal. There is a cross-objection on be¬ 
half of the plaintiff. Before proceeding to 
deal with the appeal and the cross.objec¬ 
tion a few more facts required to be 
stated in order that the precise nature of 
the decree that has been passed may bo 
rightly -understood. Tt has alre.ady been 


V 03 ' in 1856 the river Teesta flowed by 
the west and soutb-westof MauzasGatia. 
sham and Khelab Khan. The thak map 
of ‘Mauza Dbusmava, ^vhich lay on the 
other side of the river and opposite to 
Mauza Gatiasham, prepared in 1857, 
shows that pome lands of l\I:uiza Gatia¬ 
sham wore depicted in that map as cliak 
No. 4 being a residuary clu\k of cliit nr 
detached lands of Mau/a Gatiasham. 
Tlio revenue survey maps of Mauzas 
Gatiasham and Khetab Klian prepared in 
1857 show' lhat by fliat time tremendous 
elianges had been wvouglit ))>' the river, 
it having broken its hanks on tlic east 
and cut several clianiKds (hruugli G.itia- 
sham and Klietal) Klian and that dilu- 
vion as well as alluvion had • already 
taken place in several iiarls. In 1861 the 
father of defendants 1 and 2 made a pe 
tition to the survey authorities complain¬ 
ing inter alia that the western liound.ary 
of Khetab Khan was the flowing river 
Teesta and had been determined to be so 
long ago and ho was in possession of fhe 
said mauza according to the said boun¬ 
dary, but in the lliak survey some lands 
on the western side had boon sliown as 
appertaining to Gatiasham and that the 
boundary lino commencing from the 
north-western corner of his mauza south, 
wards had been incorrectly drawn with 
the result that a large quantity of lands 
of Khetab Khan had been wrongly in¬ 
cluded within Gatiasham. 

In the thak map of Gatiasham tlie 
flowing river Teesta was shown as on 
the west of the western houtidary lino 
of the mauza (Stations Nos. I to 
10), and on the south of its southern 
boundary line (Stations Nos. 11 to 15), 
and Khetab Khan was shown as lying 
contiguous to its oast (Stations No. 16 t'-- 
26). The complaint was that tlio line 
should go towards the .south-west instead 
of towards the south-east from Station 
No. 22 and should run in that direction 
np to Station No. 10. The Snjierinlen. 
dent of Survey found that there were 
some discrepancies in the thak map of 
Gatiasham. hut he referred the applicant 
to the civil Court. On that the ajiplicant 
commenced a suit against the plaintiff’s 
predecessor, being Title Suit No. 155 of 
1861, which resulted in a compromise de¬ 
cree. The exact import of the comijro. 
mise then arrived at is a matter of con¬ 
troversy in this case which will he dealt 
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Tvith hoioaftor. It would ho suflicient to 
s;iy hero only this; that under it the line 
between certain stations on tlie thak 
map of Catiasham as drawn at certain 
ht’iU’inf^s and distances would represent 
ilio houndavy between the lands of the 
two parties. A decree was passed in 
on the l)a.sis of that compromise, tlie 
copy of 11m- thak map of Oatiasham that 
wa.'< filed along with the petition of com- 
promiso forming an annexuro thereto. 
This line wdll hereafter bo referred to as 
“tbo decretal lino.” In 1913 the tben 
predecessor of the plaintiff, as projiriotor 
of Catiiisbam, instituted a suit being 
Tit le Suit No. Kiii of 1913 against certain 
persons v.’bo aro not parties to the pre¬ 
sent liti«iitioii, and were not parties to 
Suit Nd. Id.) of IKfJI, wbich ended in a 
coniiirdyiiso in IMbil, alleging that at llio 
(imoof tlio tliak survey in IH.db some 
lands of the said mauza were situate on 
the opjtosife bank of the river Teesta and 
they wer • dcjiiidi'd as chak No. f in the 
thak nia]> of lhd7 of 'Mauza Dhusmara 
and included Avithin the rmhit of that 
iimuza and further alleging that the said 
lands had undergone successive diluvia- 
!ion and re-formation, claimed title to and 
recovery of jtossossion of eertain lands as 
fonning l.lu> re-fonnalion in situ ofanal- 
hiAial accretion to MauzaGatiasham and 
the land of the said chak No, 4. She 
obtained a decree in the trial Court in a 
modified form. An apjieal being pre¬ 
ferred to tliis Court by one set of defon. 
dants the de<-.ree was in 1917 varied upon 
a c-omiiromise. The elTeet of this com¬ 
promise tlocrce,as far as may ho gathered 
from the ]>apcrs before us and in tho ah. 
sence of an Amin's map wliich formed a 
part of tho petition of compromise and of 
the said decree, was that the plaintiff’s 
titlfl to chak No. 4 was acknowledged, 
her title to some lands Avhich lay on tho 
east of cliak No. 4 and west of Gatiashain 
as shown in the thak survey, and which 
lay on tho bed of the ri\-er at the time.of 
tlie thak hut had since silted up was also 
iidmittcd and in respect of other lands 
lying on tho north and on tho south of 
tlie said silted up Innd-s and situate bet¬ 
ween Gatiasham on one side and Dlius- 
mara on the otlier, each party acknow- 
iedged tho title of the other to a lialf- 
sharo therein. 

yiie commissioner Avho made the local 
investigation in this case and prepared 
the case map showed in it amongst other 
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things tho disputed lands, the present 
liosition of the river Tocsta, as wellas the 
position of its main channel at the time 
of tho revenuo survey, and the common 
boundary line between Gatiasham and 
Khetah Khan as in tho thak and tho re¬ 
venuo survey maps, lie also drew on it 
the decretal line as described in the pe¬ 
tition of cfimpromiso in the suit of 1861. 
Ho furtlior dopicted on it, at the request 
of defendants 1 and 2 and under orders, 
of the Court, the thak lines of Mauza 
Dhusmara and of the disputed lands in 
the suit of 1913 and also a map of chur 
Khetah Khan which is alleged to have 
been prepared by their Amin Mohanied 
Tsmail in 1318. lie drew tho decretal 
line in tliree different Avays, oneofAvhich 
he ]iroforred, namely a vermilion dotted 
lino draAvn as per specifications giA'en in 
the petition of compromi.se in the suit of 
drawn from Station No. 22 up to a 
point near Station No. JO of tho thak 
map of Gatiashama as corrected Avith re¬ 
ference to its field book. Ho found that 
almost the Avhole of the ilisputed lands 
with the exception of a small strip on the 
north fell to the south of the said decre¬ 
tal line. 

The Subordinate Judge was of opinion 
that the compromise in tlie suit of 1861 
should he given effect to and so he held, 
that defendants I and 2 arc entitled to- 
such lands as lay to tiie south of tho de¬ 
cretal lino and Avithin the boundary of 
Gatiasham as shown in the thak map of 
that mauza. lie lioweAer would not ac¬ 
cept tlie vermilion flotted line of the 
commissioner as tlie dccrct.il line lie- 
cause he AA’as of opinion that Avhenacopy 
of the thak map gf Gatiasham was filed 
along with the petition of cornpromiao in 
tho suit of 1801, it was tho thak map 
alone and not. the bearings and distances 
as noted in tho margin of the mai» that 
could not be taken into account. He 
therefore got the commissioner to draw 
the decretal line on the basis of the thak 
map of Gatiasham and witliout reference- 
to the bearings and distances noted on it. 
.\s regards the rest of tho area of the dis¬ 
puted land he dreAv a straight line from 
the south-eastern corner of Mauza Go- 
tiasham (i. o. Station No. 16 of the- 
thak map of Gatiasham) u]) to the south¬ 
eastern corner of Mauza Dhusmara (i. e. 
Station No. 88 of the Thak Map of Dhus- 
maru) and held that an irregularly 
shaped triangular area, consisting of such-. 



SaUAT ClLANOUA V. l^irL’Vr.NDKA KAiiAIN 


1933 


202 CalcuUa 

of I lie ;is lay ontsido tlio 

tihak boundary of f’latiasliam and north 
of th:j.t lino, sliould ho licld to helonfj to 
the plaintifV. Ho tliereforo ^avo tlio 
plitintill' a deiuco in acoordanoo willi lii*! 
l)ra\eis in tlio plaint for the st.ri]) of 
land lyini^ on the north of the deeretal 
lino and llie triangular area on the south 
of tlio thak boundary of (latiariham. In 
the appeal which the defendants have 
lilod, their contentions range round three 
inattois; first the triangular area, second 
the order for costs that has hcon made 
against them, and third the doeroo for 
khas possession that has lieen ])assed as 
ag.xinst defondanis other than defen- 
rlants I and 2. In the cross-ohjection 
preferred hy the plaintiff argiimeiils have 
heen addiessotl to us which are directed 
to establisliing that the suit should h.is'O 
been ileeiced in its entirety, axeryniinor 
jioint as well having boon taken that the 
Suhonlinatn Jndge liad no good reason 
for not accepting the vonnilion (lotted 
lino of tiio coiiiniissiouer as the dccrelal 
line. 

Tlie judgmont of I ho Sulairdinate Judge, 
in so far as it do.xl-s with the triangular 
area, is ohscuro to a degree and I ho lea- 
sons on wliicli he lias proceeded are not 
easy to i oiiiprehcnd. Iicarned advoeale 
for the plaintiiT-respondent tliereforo, and 
in our opinion quilo rigiitly, sought to 
sujiport the decision of tlio le.irnod Judge 
primarily upon grounds other than those 
that are lo lie found in his iudgmont. lie 
next referred to flie judgment and put 
upon tiie process of reasoning it mveals 
a meaning which, in our judgment, is the 
only meaning whicli would make it sen¬ 
sible. We shall presently deal with these 
matters hut before w^do'sowe proi»o.soto 
dispose of a few jioints whieh liave been 
raised heforo us and which need not detain 
us long. Considerable argument has lieen 
addressed to us on behalf of tho appoU 
lants, based on tho fact that though in 
the prayer in hi.s plaint the plaintiff has 
asked for declaration of title to the lands 
in suit on tho ground of their being re¬ 
formation in situ of and accretion to his 
Mauza Gatiusham, tliero are no specific 
averments therein such as would bo auf- 
ficient to found a title hy accretion, it 
being generally recited in it that there 
vva.s re-formation in situ and accretion. 
The respondent as well as the Court lio- 
low have, on tlio otlier hand, laid a good 
^eal of strosH on the fact that in the 


written statement dafomianls I and 2 
Kpooifically rested their case upon tho 
fact tlvit 

‘‘ihe diaptilp'i livii.t ii owned and posse'^sod hy 
the dnfendiiiits and fornw the land in respect of 
whieh tliB decree was obtained their falhor,” 
and did not lay any claim to them on 
tlio ground of lo-fonnalion in situ or ac¬ 
cretion. In our judgment, the pleadings,! 
so far as a mutter of tliis kind is coii-j 
eoniod, .should not ho construed too! 

* I 

strict ly unless one must do so for somoi 
very good reason. In tho case of chuv lands' 
which are constantly going under water; 
and re-forming it is \ory dillioult, niitir 
ii full investigation based on a iirojier 
survey and Comparison of ina|is is niado, 
to ])remiso with any degree of ccrlainlx 
whothor a claim xvould really lie on tlie 
ground of a new formation as liciiig le- 
fonnation in situ or a contiguoys aeerc- 
t.ion. Tho dotond.inls' ease tliat Mauza 
Klietali Kliaii novor diiuvialod ind the 
lands indispute always romaineil in their 
present state ever since lH(i] eaniioti ho 
true; it was ohviousis’put forward to en¬ 
sure the defendants’ siicooss on the 
ground of a title liy adverse fixssession. 
Their denials of the plaint ill's’ i-asi', 
nanioly; 

‘'Ihiil ihc. laiiil> of 'M.ui/.a flaUa-ihain 
(liliivi'iU'd .-cv.-i.il time-, after the th.ik survi', 
and lh.it for the l.ist tiinc ilaj diliivi.ilioii com- 
incnff'd ill 1 tSS or ISg 1 mil went on till lliiV, 
and Ihnii n;-foriii!itioii in i:lv!.S, and their 

ii.sscrt,ioa tiiiit the dispiitci.1 land w.i.s rc-forined 
long hi'.foro ‘i5 or .‘tO years’ and tln-riMf l.t the 
river'ropst.igiiuiu.'ilh .shifted lowauls tin: we-l 
.and the disputed l.iiid was never ili'iiivi.ited,’’ 
are also not true. On helialf of tin- a,))- 
pell itils it lias been eoiitouiled '.iiat I ho 
suit should have boon di.suiissod on the 
ground of limitation as also on the 
ground that tlioy thomsolves had ae- 
quired a title hy adverse possession. So 
far as limitation is eonceriiod stress 
has lieen laid on the Suhordinalo Judge’s 
finding which is in those word.s: 

“An anaiy.siii of the ovideiie.o shows that tlni 
plaintiff failed to prove posse.ssioii of any parti¬ 
cular portion of the disputed area at any time.'' 

On the question of adverse possession 
it has not lieen disputed that for the ap¬ 
pellants to succeed they must trace such 
possession back to a period prior to UOo 
because the last male owner died in that 
year and thetoafter his widow lield the 
estate which the plaintiff has obtained 
under an adoption made by her in JJ2-1 
and he having attained majority witliin 
three years before the institution of* the 
suit. But to sfiow such possession roli- 
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.inijo liiis boon iibicod, in jurtioubir, upon 
six (locuinonts, Kxs. R-l, F, F-li, F-rt, F-9 
and F-lO wliicli wo havo been asked to 
iCiid in conjimoticjn witli tlie ontrios in 
t lio cliitta (laLfs of tlio survey allc^^od to 
liMVO boon tiiado by tiu; dofendants'Amin 
in 1‘3JB and in tlio li^lit of tlie oral ovi- 
lienui adducoil in tbo caso. Wo bavo 
(Imio so, l)iiL we ojinnot l)iin',' ouiselves to 
dilVor from tlio view wbicli tlio Snlan’di- 
nate .Fiidfio lias exiirossoil. Wo amoo witli 
liim in his ooiiclusion that tbcmj^b tliero 
Mas some sort of a sui voy of Llic outer 
boundary about the yo:i.r IdlH bv thode- 
hmdaiits' Amin, as is al!e.-;od on their bo- 
n ilf, tluxdiitlas must havo boon iiropared 
much later, and the entries to be found in 
■liL’m cannot be im|)li(;itly udied on. As 
u';iaids •ir.il ei iiimico itisnot at allililli- 
milt lo iidiliic.c a pieco of cvidmiee bmo, 
ii a I'io *0 of e\ idonci) f bei'e, lo csiablish 
•i connexion between names aj)])eurin .;4 in 
! bo dojumonls .ind thus make tlm domi- 
tiumls lit ill wiihajiait of the ilisputod 
bind. I'lie Siib.'i’dinato .lud ;{0 \\.i.s, in 
o'.ir Opinion, ’ i'dit in lioldin:- lliit it i.s 
diiliculf. 1,0 be -.a I on llio miieiiabs 

•utdi as tboy ai'o on the record, ihal tlu* 
documents ineiitioiicd abme iclated to 
the plots willi wiiicli ilio deleiid.inls do- 
.-)ire lo c.oiiiieL'i, fliem, In any event those 
dociiiii<ml-{ c‘'in on!\ prove I hit some 
jiarts of the disiiutod lands wore in pos¬ 
session of peisiuis wlio.so namos ajipoar in 
them. Tlun aio no!, do'mmmits with 
’vhii'h ilefi'iid.'nts 1 ,i.*id '.I ha-l any C'ln- 
i;ei n and .'■o ao" i>l little .a-si^tanco to 
l iicso defend ints as a mcan.s of csl ihlish- 
in.e tlioir Liliii by adierso possession, ft 
is (juite pii.-.-.iblo that these delcndants 
liarl tenaiil.s in parts of this ilisputod 
•irea lur tlie i>erio(ls tbal .sutib parts woio 
not umior w.itor, hut there i.s no inoof of 
any coni iniuui.s or systematio possession 
tiu'oui^h tonanls hy which tlio titleoftha 
ris*litful owner may ho displaced. Wo 
think in this case we should apply those 
'principles which aro applicahlo to newly 
jformed chnr lands in which both parties 
■ were merely scranihliiift for possession, 
namely that possession lay with him who 
had title. We accordim’ly liold t!mb the 
suit was not barred, nor was the plain¬ 
tiff's title, if ho liad any, extinguisliadhy 
advei'se possession. 

To support the decision of the Subordi¬ 
nate Judge as regards the triangular area 
anil also to cbalbsnge bis decision in so 
far as it purported Lo exclude the area 
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lying to the soutli of the decretal lino 
and within tbo thak boundary of Gafcia- 
sliam or any area at all, it liasboen.urged 
on liolialf of tbo idaintiff-roapoudont tiiafc 
the compromise decree in tbo suit of 
IHiil slituild 1)6 road as giving the father 
of defond ints 1 and 2 only three ohaksof 
liunl lying to the Routh of tbo decretal 
lino, and that if the dofendants havo not 
jirodticed tbo map which formed an an- 
noxnro to the petition of com]ironusoand 
of tbo decree, and liave not shown Mliero 
those cliaks lay, they ought not to bo 
allowed to Rucceed at all. (The jndg- 
ment tlieii coiisidored the facts and con¬ 
cluded.) Wo arc unable to hold tlial the 
plaintiff lias succeeded in estahlisliing 
liis title to tbo lands or his claim tor ro- 
euvory of possession tboroof as against 
the dofendants. 

Willi riygard lo the point in connexion 
with the decretal lino which li is been 
taken in tbo respondents' cross-objection 
it is conceded on boluilf of the appellants 
that tlie deci.sion of the Court below can¬ 
not bo supported. The commissioner gave 
vorv good reas.m why bis vermilion 'iot- 
lod line sboiild be accjpfed; that lino 
agreed very clo«oly 'with tlio revomio 
survoy bound.iry lino. The Hubordinate 
Judge has, in our o[)inion, iioedlossly ro- 
jcvJed the said line, and lias put an un¬ 
necessarily narrow' construction uponilio 
]iolilion of compromiso in holding that 
tlio thak map should he takou divorced 
from the fic'ld bonk wliicIi appears on it. 
(Till? Court after upholding the commis- 
sioiior's findings varicil the order for costs 
and coiicliiilt'd.) fn tiie result tJie ap¬ 
peal is alloMod and I ho cross-objoction is 
also allowed in part. The i»laintifT's title 
to tlui portion of the land in suit lying 
on the iiorlli of the vermilion dotted line 
from Station K to Station 10 should 
bo declared, and be should got a decree 
for kluiK possession with inosns-probts to 
be doterniined hereafter in respect of 
tliat area, and the suit in respect of the 
rest of tlie lands should ho dismissed. So 
far as the costs of the Court below aro 
ooncornod each luirty should jiay liis or 
their own costs; hot as regard.s the costs 
of this appeal the appellant.= will get 
their costs from the rosiiondonh, hearing 
foe hoing assessed at 10 gobl moluirs. 
There will be no further order for costs 
in the cross-objection. 

M.N. Order aeoardingly. 
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' MUKHn-TI ANT) Dautley, JJ. 

Ah’thil Latiff —PlaiiifcilT—Appellant. 

V. 

Gopeswar Chattor<ij —Defendant —Ees- 
pondent. 

Appeal No. 408 of .1028, Decided on 
11th May 1932, afjainst original decree 
of Sub-Judge, Burdwan, D/' .‘list August 
1928. 

(a) Practice—Pleading* — Relationship of 
parties is to be determined from real con¬ 
tract—Contract. 

Whatever inifiht ho'the words used in the 
pleadings, the relationship between the parties 
is to be dctermiiiod upon the real character of 
the eontviiet between them. [P 20C 0 1] 

(b) Contract Act (1872), S. 239—Receipt 
of share in profits is not conclusive test of 
partnership—But agreement to share all loss 
and profit is sure test—Test to Determine 
whether relationship is of partnership or 
agency enunciated —Contract Act (1872), 
S. 182. 

The receipt by a person of a share in the pro¬ 
fits of a business is priraa facie evidonue that he 
is a partner in the husiness, but the receipt of a 
share of the profits is not a conclusive lest of 
partnership. On the other hand an agreement 
to share all profit and all loss is an agreemont of 
partnership even though the words “ paitncr ” 
or “ partnership " do not occur in the agree¬ 
ment ; while oven though some losses are to bo 
shared in by the parties, the agreement may show 
that a partnership was not intended. But a 
more certain testis to find out whether not only 
was there a common business but common 
interest of all tho parties in it, or whether the 
common business was to be carried on by one on 
behalf of another so that the latter could be re¬ 
garded as the principal, [P 206 0 2 j P 207 0 1) 

(c) Contract Act (1872), S. 239—Participa¬ 
tion in profits and not liability for loss cou¬ 
pled with other circumstances held took case 
out of partnership contract — Contract Act 
(1872), S. 182. 

M was to take the contract of loading and un¬ 
loading wagons for a company in his own name. 
There was no evidence that he was under any obli¬ 
gation to disclose tho name of (? who actually did 
the work to the company ; the work was to 
stand in his own name so far as tho company 
was concerned and there was nothing to suggest 
that the company was going fjp hold anybody 
else liable for auy loss that mi,ght be caused. 
There was no evidence suggesting that auybody 
else than Af was to have a voice in determining 
what work was or was not to bo undertaken or 
when the work was to bo stopped or whether the 
contract with tho cojnpany was or was not to be 
renewed on the expiry of its period or other 
matters of that description ; 

lleid : that by themselves these circum- 
staiif'cs might not be enough ; but taken along 
with pnrtieipation in profits and nou-liability 
for the loss, they took the ease beyond the pale 
of iv p.artnership contract. [P 207 0 1] 

(d) Contract Act (1672), S. 239—Delega¬ 
tion of work founded not on mutual consent 
but on assertion of exclusive right—More co¬ 


gent proof is necessary to hold that partner¬ 
ship was intended. 

It is pothing cxtraonliuary if in a partnership 
concern, the duty is delegated to one partner to 
decide upon what, contracts should he undor- 
lakt’U or even to enter into contracts in his own 
name, and to another to linn nee the enterprise 
and to a third to manage or carry oiu tho work ; 
hut these are more or h-ss matters of delegation. 
But when tho division of work in the aforesaid 
way is founded not merely on mutual coiiscnv 
given for tho sake of mutual eonvenietice hut is 
founded on an assertion of a right and to the 
exclusion of others, more cogent proof is neces¬ 
sary to hold that notwithstanding .\11 this the 
intontion was to create a partnership. 

[T' 207 C 2] 

(e) Limitation Act (1908), Art. 89—Re¬ 
fusal. 

The refusal for Art. H9 need not alwats be ex¬ 
press and may on tho other hand bo infom-d 
from circumstances, - and a failure to comply 
with a definite demand mav sriineliipcs amount 
to a refusal. ' (P20SC2J 

Iliralnl Cliakravorti iind Shyavimlns 
Bhattacharjee '■for ,\ppollaiil. 

Banltim Chandra Mukhi'rjre, Puma 
Chandra Chatterjae and KnmaUikhishua 
Basil—for Respondent. 

Judijme.nt. —This ).s ,an appeal Ity Hu’ 
plainfcirt' from a deeveu diKniissing Ids 
suit for accounts and for daru.age.s, 
Shortly juit tho plaintiff’s case was as 
follows ; Tho plaintiff' had worked as a 
contractor for lo.tdiiif* and unloadinj^ 
wa}?ons for tlie Indian Iron k Steel (.V.. 
Dtd., at Santa for a lon;^ time. As ho 
had various othor Inihinesses toalt.md to, 
it was inconvenient for Idm to look after 
the said contract work ])ersonally, and so 
he made up his mind to appoint soiue- 
body to whom hemif^lit entrust, tlio same. 
The defendant, wdio is a picador, on com- 
in^ to know of his intention, approached 
him to he so appointed. Upon that it 
was af^rced between tho plaintiff' and tho 
defendant that the defendant would carry 
on and look after the business, by bestow¬ 
ing personal labour, and would receive 
advances from tho company and iiiako 
advances from bis own pocket whenever 
necessary, would keep projicr accounts of 
all income and expenditure and explain 
the same to tho plaintiff', and would ho 
liable to make good to I bo plaintiff' all 
losses that would accrue by reason ol 
negligent performance of the work ; and 
that tho profits would be divided ball 
and half between the parties, but the 
loss, if any, would be borne ontiroly bv 
the defendant. The defond.ant worked 
under this arrangement from 1st Novem¬ 
ber 1019, till 1.5tb April 1921. During 
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tliis poridii the dofondant waa nogligenfc 
iH tl'.o pci foiniaiico of tlie work ho was 
onfcrusfceil witli and was also (guilty of 
fiiisfoasaiico andinalfoasanco, and did not 
render accounts. Consequently, on J5lli 
Vpril 1921, the plaintilT wrote to the 
company witlidrawinj; the powers which 
lie had conferred on the defendant to 
icceivo iiayinonts and do other acts on 
his behalf, and since then all connexion 
Ilf the defendant witli tho plaintiff and 
\vith tho business ceased. 

Tho defendant had paid to tho plaintiff 
in all lls. 1,200. Tho praiors in the 
plaint were that it niikht ho held that 
tho ilcfnndant was hound lo render ac- 
count to the jdaintilV for llio period from 
1st Novemher lOlfHo L'illi A|)ril 1921, 
flint ho iftif’ht lie ordered to render such 
iicc()Uiit, ,iind licit a decree niiHht he 
jiassod afiainst him for such amount a.s 
miaht ho found <lue as the result of ac- 
(ioiintin.n iiiid also for a .sum of lliipces 
l.lJTli-il-O wliicli tlio C')iM])any iiad dc- 
■ lucted from the pl.iinlil'l's hills,alter the 
tlefciulanl liad ci-asi'd lo work, on accrjimt 
Ilf •.Icmurraf^o, hack cliarnes and store 
eliafj,es, lor work which Mio defendaiiu 
liiid done (hirimt llie aforesaid period. 
Tlic dofcn.laiit took \anou.s pleas : it 
was averred llial tlio suit was not main- 
tainahlo in llio form in which it was 
laid, hooaiiso the relalionshifi hetweeu 
tlie plaintiff' and the defendant was not 
that of prineipnl and .iftont, hut that it 
was attreed hetweon tho plainliffand tho 
defendant's son Madan Copal that tlic 
plaintiff would renew the contract with 
the company in his own name that 
Madan Copal would allow the plaintiff’s 
name to stand in the ollieo of tlio com¬ 
pany and would carry out tho works 
relating to tho contract with his own 
men and money and keep the accounts, 
but that the defendant only managed the 
business for his son and had no liability 
to account. Tho terms, according lo tho 
defence, wore that out of tho net prolits 
tho plaintiff' would get four annas and 
tho defendant 12 uunas, but it was ad* 
mitted that the plaintiff was not to bo 
liable for loss if any. It was denied that 
any amount had been deducted from tho 
plaintiff's bills as alleged in tho plaint. 
Charges of negligence, misfeasance and 
malfeasance were repudiated, and on the 
othef hand it was contended that tlte 
business, which at the inception of that 
partnership was in ruins, attained a 
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flourishing state during the defendant's 
management. Tiiiuitation was pleaded; 
it boing said tliat the defendant w'orked 
till olh April 1921, on which date ho 
was removed by the plaintiff, It was also 
asserted that tho jilaintiff had received 
not Es. 1,200 only hut in all lls. 2,517. 

The tSuhordinato Judge held that the 
suit failed on the preliminary ground 
that it w'as not maintainable in the form 
in which it was laid, lie nevertheless 
dealt wdth all tho issues which had been 
flamed and recorded hi.s conclusions 
thereon. In the result he dismissed the 
suit. The first and most important ques* 
tion for eonsideraticri in tliis appeal is 
whether tlic suit in the form in which 
it was brought w'as maintainahle. The 
Suborilinaic >ludgo held that tho husi- 
ness in question was a jiartuorship busi¬ 
ness within the meauing of S. 289, Con- 
I ract Act, that the plaint was framed as 
if tho iLdatioiis between tho jiarties were 
as llmse of principal and agent, wliile in 
reility tho paitics were partners, and 
that as the jiarticulars required liy Form 
No. 49, App. A of tho Code had not been 
iiiven, no decree in Form No. 21 of App. 
1) ( f the Code could ho made. lie held 
therefore that the claim for accounts was 
nut maintainahle and that, inasmuch as 
the claim for damages was inseparable 
from tlio claim for accounts the latter 
claim too was incumpelont. Now, it is 
quite true that the frame of tlie suit was 
not that of a ]iartnorship action, and 
road carefully, tho plaint would seem to 
suggest that the cause of action was 
founded on such relations as exist bet¬ 
ween a princiiial and an agent, though 
Iho terms “ jirincipal " and “ agent” ap¬ 
pear nowhere in it. At tho samo time it 
is only fair to say that the defendant in 
his written statements nowhere expli¬ 
citly took tho plea that it was a partner¬ 
ship that existed hoiw'cen the plaintiff 
and Madan (lopal; hut that, on the oilier 
hand, an out and out transfer of tho 
business or rather its goodwill to Madan 
(lopal was suggested, it being said that 
tho plaintiff' was to get a four annas 
sliaro of the net profits. The .Subordi¬ 
nate Judge noticeil this difficulty, for he 
observed ; 

” Tho dofoiidant’s e.iac an made in the written 
Blutemont is that the plaiutiS transferred his 
buaiuoss to the said Madan Gopa] in considora- 
tion of participation in th^ net profits of the 
b*hsmesB to the extent of foot annas out of 1& 
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ami.i aiitl litnce it is clear 1 lu r was no alloga- 
Uoii of partnurshiy in the wriUen statements.” 

Tlifl Siihordiniito JikIj'o however 
Llioii^ht, anil in this )Tsi»ect lie was 
viyhfc, that whatever might have hecn 
the words naed in the pleadings, the 
relationship hetween the parties was lo 
he delennined upon the real charfuder of 
jtho contract between them, which in his 
o|)iniun was a partnership contract. 
Thoro is nodocument evidencing the con¬ 
tract, nor any direct oral ovidoncolteyond 
what tho plaintifl' and the defendant 
themselves have- given as witnesses exa¬ 
mined in the ease. Tliere is some evi¬ 
dence proceeding from witnesses who 
have sjioken to what they afterwards 
heard from tho parties themselves ; and 
infiM’ences liave also to he ilrawn from 
tlieir snhse(|uent condiiet. For the pur¬ 
poses of this case ^[adan flopal may he 
ignoied, for it is conceded that his name 
was introduced merely to shield the plain- 
tiff from dillieiilties that were anlici- 
liated, heoaiise. tliedcfendant had engaged 
in a hiisinoss which as a legal piactitioner 
it was not open to him to do, and 
that tiie real contrajting parties were 
the idaintiff and the defendant. (Their 
Lordships then discussed evidence and 
proceeded.) The essential ingredients of 
tho transaction wero that the husiness 
was lo remain in tho name of the plain¬ 
tiff, and so far at any rate as the com¬ 
pany was concerned, it was the jilaintiff 
w'ho would take the work under contract 
from tho company, he would make over 
the work for management to the defen¬ 
dant, and the defendant would .get 12 
annas out of the net profits as his rc- 
iiuineration, the plaintiff Nvould get tho 
remaining four annas tliereof but would 
not be liable for the loss if any. The 
distinction between agency and partner¬ 
ship is sometimes a very subtle one, es¬ 
pecially in cases where ono party gets as 
his remmieralion a share in tho profits 
afid does not remain liable for the loss, 
and this distinction becomes important 
when a question arises in connexion with 
their dealings with third parties. 
“Partnership” is defined in S. 239, Con¬ 
tract Act, and “ Agency ” in S. 182, and 
although every partner is an agent of the 
firm and his other partners for the pur¬ 
poses of the husiness of the partnership, 
a. 2'12 says : 

" No contract for tho remnneration of a sei' 
Mint or BROnt of any peif'on, engaged in any 
tiiidu or undertaking fay a share of the profits faf 
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such tnadc or undertaking‘ihaJl, of ittclf, rcadoc 
Such‘iorvaiit or agent responsible as a partiinc 
therein, jior give him the rights of a partner.” 

Tlio receipt by a person of a sliaro ini 
the jirofif s of a business is pvlma faciii 
evidenco ihiiti he is a partner in tho husi¬ 
ness, liut it is now well settled, notw'ith- 
sLanding iniiny dicta and decisions to the 
eontiiiry, fliat the receipt, of a share ofi 
the profits is not a conclusive test of; 
liartnershij). In lloss v. L'crkns (l) Jes-' 
sel, M. li. observed : 

“ ft is said (.lud about that there is no doubt) 
that mere piiriicipalion in profita inter se affords 
fogent evidence of partnership. Jiiititisnow well 
settled by the <-.i«e of t-V-T v. J/nliman (’J), ISiil- 
teii V. Sh op (H) and Molh.’r v. C-vnri nf li’/irds 
(4) that although .i right to ]i.irtii-ip.ilioii in pro- 
fit.-i is a strong tost of piirtnoi-<hi|) and there niav 
fall cases whori! njxui .i simple I'ariieipation in 
pio.nts tliere is a ]’iesiijiiption, not of )a\v. but of 
fact that tliuri; is a p-n tuersiiip yet whether the 
rehilion of partticishin does or dur'.-^ not exist 
rnu.st dejieitd tipon the whole lontiail hoiweeu 
the parties, and li.al i iieuin-i.uice not i- u- 
cln.iiiu,” 

On the otiier hfiml aii agreement to 
shiire .ill pridit. iiini all lots is aii iigri’ii. 
ineiit of i-art ncrsliip twen liiongh the' 
words ’ ]);trt.iicr ’ nr pat tneiship ” dc- 
not occur ill t he agiTcmcui, v.liile evim 
though some losses are to ho siiared in 
by the iitiilics llio a,gi'cem( ut may show 
that a partiicrsltip was not iittcnded. In 
Jdndley on Partncishii), Ldn. 7, p. K), it 
is said : 

“ Whatcier dilTcieiii.e of ojiiniou iherc may bi! 
as lo other matt.ers, persons eug.iged in any trado 
bnsino.HS or adventure upon llie tenns of sliaiing 
the profits and making good all losses swising 
therefrom, are necessaiily to some extent part¬ 
ners in that tiadc, taisiuess or adventure ; nor 
is the writer aware of any ta'.e in which persons 
who have agreed to sh,ire profits nd losses in 
this sense have been I’.eld uoi to he partners." 

.•\gain at p. 46 it is said ; 

‘‘ The inference that where there is eom- 
munity of profit tiierc is a partner.-<hip so strong 
that oven if eonimnnily of loss be expressly 
stipulated against, partnership may neverthe¬ 
less subsist. In Cooper v. Kyre (5), Tiord Lough- 
botough is reiwried to havesaid. ‘In order 
constitute a partnership lonimunion of prolita 
and loss is essential.’ But there is nothing to 
prevent one or more partners from agreeing to 
indemnify the others against loss, or to prevent 
full cfTcet from being given to a contract of part¬ 
nership CMtiiining sueb a clause of indommty." 
''“l'‘(ia'76)‘ao Kq 331=14 L J Uh‘610=24 W ~K 
5:sS0 Li T 331* 

2. (I860) 8 H L r"s 68 = 8 W B 754 = 9 0 R 
(ii s) 47=30 L J 0 P 125 =3 L T 185=7 
Jur (n s) 105. 

X (1865) 1 C P 86=35 L J C 1> 106 = 12 Ji’t 
(n s) 247=14 L T 72=14 V/ R .338.* 

4. (1873) 4 P C 419. 

6. (1788) I H B L 37. 
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by tlic tests lai.l «lowti in the 
jnupositions quoted above the terms of 
t he agreement, such as they luive been 
.illet::od on helialf of the j)iu tios in this 
••ibc, would 1)0 equally consistent with a 
iiartnershii) as with :ui a^euey. Hut a 
i)i()n‘ certain test is to lind out whether 
(lot only was Ihcre a common I'usiness 
but a ooinmon interest of all tho jmrties 
in it, or wiietlior the common business 
w.is to ho carried on hy tho defendant on 
bebalf of tho plaintiff so that the jilain- 
t iff'could ho reyardod as the prineipal. 
On tliis point t lioro is not, nor imicod 
e iild ilieio h«^ an\, ilirect evidence, mi 
ImI!'. as the terms wore not jmi inlowrit- 
im^. Ihit liicre are the folhnviiijj facis, 
Vtho plaint iff'was to take tho eon- 
tract in his own mime, am! there is no 
eviilem-i^tliat lit' was under any ohlie.i- 
lii'ii to discl' so the name (d tluv deiL'n- 
it to tbe Comnaiiv rk ',\as te 

s^ui ! in I'is own namo so i'.ir sis tlio eom- 
I'.itiy was (•'.iieerned ami tlime is noliiin;! 
!■) sui;^<sl tlisst the ennipsiiiy was i;oin,i;to 
iioid iinvboily (dso li ible I'm' a.,\ lo'-sthiilp 
niiriht be eaii^eil. Tlieri? is no ev i-bmee 
sie';.tc,stiiie i h it< anybody else llism llicf 
pt.iinl ill'was (n liiive a voieo in delcr- 
minin,^ what wo>k w.is or was not to ho 
undertaken m- when tho work was to ho 
stopped or whether the contract withliic 
company was or was not to ho renewed 
1)11 the exj)i)y of its peiiod (viile K\. A 
(‘.IJ) or other n).ifl.ers of that dcsci iplion. 
I>y theiriMdvcs those two eircutiistanees 
')nay not hcenouiih, but t.ikeii alonq with 
participation in profits ami non-liahility 
for the loss, they may not unre)isoniil)ly 
:n our judgment, ho reftardod as takijift 
if ho ease heyomi tho pale of a partnershij) 
e.onti act. 

It is <|iiito true that for a i)artner- 
ship it is not essential that there should 
he a e.omuion stock or t hat tiioro should 
ho a joint cijjital or stock, anil the die- 
lum that a partriersliip in profits is a 
partnershij) in assets hy wliich they are 
made is also not universally true. It 
i)iiay he, and indeed it is nothin^; extra¬ 
ordinary, that in a i)artnershii) eoncorn, 
jtlie duty is delegated to one pattner, to 
'decide ui)on what contracts should be 
undertaken or even to enter into con¬ 
tracts in his own name, and to anotlicr 
to ffnancu the enterprise and to a tliii'd 
to vianage or carry out the work ; but 
I hese are more or less matters of delega¬ 
tion, But when the division of work in 
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the aforesaid w:!,y is founded not merely! 
on mutual consent given for the sake ofj 
mutual convenience but is founded tm an; 
assertion of a rigid ami to the exclusion! 
of otheis, such as aj)i)t'iii's to h.ivo beenj 
tho c:iso hei'e, more cogent ]noof is neccs-j 
sary to bold that notwilbstaiiding all- 
this Ihfi intention was to create aj 
partneishij). Ttiose circumstances ordi¬ 
narily would militfitt! against a bi:iii'i)i:.i- 
tion of tho i)arlics having a common 
interest in the hiisiness, though the busi¬ 
ness itself is a common one. It lias been 
argued that tlie stijiulal ion tluit the 
dutendiint was to advance money was in¬ 
consistent with tile lhenry of ap.cncy, 
anrl the fact that lie would charge no 
intouist on such advanecs hut get a 
share in the profits suggests that tho 
intention was to make him a iloimant 
painici’, ih.'iL is to say, one who was not 
known or afijioavi'd to he s’lch and whoso 
leal cliaiacter wiis concealed under tho 
idoak vif a mere Icinler of lurney. But on 
e.yaniining tlie materials on the J-ecord 
v\c aie satisiic.l Miat it was nevercemtenu 
plated tiuit the defendant uoulil, in f.'ict' 
liave to make any very c()iisidev;d)le ad¬ 
vances, and the evidence that there is- 
on the ntcord .-imply estahlislios that the 
business was (-.iinu'd on and was also 
inlendod to he carried on with the 
amount that was due from the company 
at tho inccjition and with further ad¬ 
vances made hv tho company. 

That tho relationship between the 
partic.s wa.s not that of jiartners also ap- 
jiears, in our judgment, from tho con¬ 
tents of such letters as l']x. 1 (d) written 
hy the dofcnd.niit to tho jilaintifl', anil 
Mx. 1 (g) and Ex. 1 (m) which were writ¬ 
ten by tho plaint iff' to tiio defendant and 
to which tho defendani never jirotestcd, 
Wc see no good reason to think that tho 
letters produced are not genuine. They 
have a ring of sincerity and truth which, 
in our opinion, it is impossilile for any 
man to simulate or fabricate. Some 
argument lias been advanced before us, 
based on the fact that in some letters 
from the comjiany to the plaintitr the 
letter was addressed as M. A. Jiatif ACo., 
nv M. A. fiiitif and Brothors (vide e. g. 
Exs. A-ti, A-7 and A-ff), tiuit in one of 
the letters (Ex. A-9} the company en¬ 
quired about tlie luimc by which the 
p.i,rtnershii) was to bo known, th.at a bill 
(Ex. D) was made out in the name of 
M, A. Latif & Co., and that in some of tho 
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l)ills l*iX. IJ bonoa tho ilefeiulant sitjnctl 
for M.A. LatiC A Co. But wc are not pi'O- 
t>aiod to infer from tliobe that the coin- 
l)any meant to suj,'{<eat that the plaintiff 
was ically carrying on the hiisincss in 
partnership with somohody else. The 
defendant does not suggest tliat ho was 
included in M. A. Tiatif & lirotiiovs ; nor 
can it he contended that hocauso he was 
signing for Latif A; Co. ho must have 
been a partner of tliat firm any more 
than an agent ^YorkiIlg under it. Tho 
plaintiff admitledly had various oM\or 
businesses wliicli wove carried on under 
the name of i\I. A. Latif & Brothers or 
M. A. Latif A Co. As regards the letter 
Ex. A (y) in wliiclithe fomjiauy address¬ 
ing the phiintitf in December 1020, as 
M. A. Latif A' Brothers omiuirecl of him 
of the name hy which the partnership 
was to he known, we do not think that 
this inquiry suggests tint there was in 
fact a legal pavlnorship in existence, far 
less any such between the plaintiff and 
the defendant. 

On tho other hand in ^larch 1021 tlic 
company aj)pears (vide Ex. 2 (h), to have 
referred to tho defendant as tlie “Balm” 
appointed hy the plaintilT for tlie works 
and there is also a largo volume of docu¬ 
ments showing that the company re¬ 
garded tho plaintiff alone as their con¬ 
tractor. One very strong circumstance 
whicii in mu* opinion, completely demo¬ 
lishes the defendant’s case as to partner¬ 
ship is that afl'orded by his own conduct; 
if there was a partnership which the 
plaintiff had wrongfully dissolved, as it 
is Iris case, it is inexplicable tliat tho 
defendant should not have raised a pro¬ 
test expressly slating that he was a 
partner or should have refrained from 
resorting to the Court within the time 
allowed by law to assert his rights and 
to ask for relief. Uis explanation is that 
he might thorohy get into trouble as he 

a pleader. But in this rosjiect his 
position as defendant to-day is not any 
better. We cannot but reject this expla¬ 
nation. (Their liorclsliipstheii considered 
the question of shares of the parties and 
of limitation and proceeded). Wo have 
carefully considered these and other 
materials, e. g., Exs. 1 (f) and 1 (j), to 
which our attention has been drawn, but 
we are unable to agree w'ith the Subordi¬ 
nate Judge. In our opinion what has 
been proved falls far short of establish¬ 
ing a refusal such as Art. 89, Lim. 


Act contemplates. It is quito true that 
the refusal need not alwajs bo cxpreb»ed, 
and may, on the otliei* liand, ho infcvrodi 
from circumstances, and it would also lie' 
correct to say that failure to complji 
with a definite demand may sometimes 
amount to a rofitsal. But we fail to dis¬ 
cover in this case anything wliich would' 
even remotely suggest a repudiation on 
the part of the dofondant of a liability 
to account oi* any civcumstanccb from 
which the failure or omissioiion liis part 
ti) render account,s might ho coustnicil 
as a refusal. 

it may also he mentiuned here liiat a 
refusal aud time liaviijg run tlicrcfrum 
was never ovon jdeaded. In uur opinion 
no part of tho claim is barred. Jt has 
been suggested in tlio arguments ad 
•dressed to us on behalf of the rcKpuiuloiit 
that there was no liability on his part to 
render account. Tlio ground for this 
plea it is diflicnlt to make cmt. Whon 
the plaintiff was to get a slian; of tlio 
profits, and when under his agroomont io 
was the dofemlant’s own e.aso tliat ho 
was to keep tho accounts (Mailan dopal 
being now out of tlie w.ay) and whon it 
lias been cstahlibhod he>onil doubt that 
be handled tbo casli and never made over 
the books, it is idle to ccmtenil that bo 
was not bound to account. Tlio conclu¬ 
sions wliicli we bavo rocorded above are 
sufficient to establish t lie t>osi(ion lliiit; 
tha plaintiff is oiitif led to i preliminary 
decree for accounts for the period in suit 
on the footing of tho defeuilant having 
been an agent liable Lo render the same. 
(Tho judgment then considered other 
minor points and allowed tlio appeal and 
dismissed tho cross-objections). 

u.K. Apiu‘iil allowed. 
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llANKlN, C. J. AND COSTISLLO, J. 
Hiralal Murarku und others—Deion- 
dants—Appellants. 

V. 

Mangtulnl liayaria —Plaintiff—Kes- 
pondent. 

Appeal No, 82 of 1931, Decided on 
15th Anril 1932. 

Presidency Towns Insolvency Act (3 of 
1909), S. 108—Administration ordor under— 
Estele vests in Official Receiver immediately. 

The moment an administration order is pro* 
nounced under 8. 108, the property of the de¬ 
ceased debtor vests in the Official Assignee and 
the fact that the order is not drawn up makes 
no difference. The drawing up of the order is 
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iioti a mattBi' which delays the vesting of the 
jir'Hifirty at all as the ordinary priraa faoie rule 
of all the Courts of law and equity is that the 
drawing up of the order is not the bringing into 
cs.i'itoucu uC the order, though there are many 
Lasiis ill whieli the drawing up of the order is, in 
utlcot, the bringing into existence of the order, 
namely, those cases where an order has no uti¬ 
lity iixeept in so far as it niay be enforced: 
MeU-ilfe V. Jinlith Tea, A.simiatitm, (litSlJ 40 
Ij T dl, J ift from. Ciue law inferred. 

[P 210 G 1] 

riKjt '—for Ajiinillants. 

Ativocate-Creitrral —toi' Rospuiiilcuts. 

liiiiiktii, ('. J .—Jn tliis uaso wo havo 
'olluwoil willi till) i^ro.itosli c.iro l.iio arf,ui- 
nioiit ol tlie loai'iiod .\ilvo<Mtc-(ioiioial 
\\lio apiiL'ars-fo:’ llio jilainfciti'-rospimdoiifc 
111 till) [loiiit lioforo us scorns to l>o a 
lory iiai'row oiio. Tlio ijositiou liowovcr 
is tliiit. ill iiiv jiiil.’iiiciit tlio ii|)|ica 1 
should succeed. Tlio iilaiiitilV liriii;)s 
Ins hint*lor ccrtiiiii royallios duo to tlio 
i-st.'.io 1)1 (1110 I'opat \olji lla|d'’o upon 
tlio ti'i'tis ol a iiiiniiiL; loiiso. T!ii-pl.iiii- 
(ill cl iiiiis to III- lor this purpose ctPiLlcd 
lo rcpios.ii'L thii-L c.U .ili: uiidi'r iiiiordOL' 
d.ilc'i l!i.li .vrarcli L'.hjr, wlncli \v is an 
'■rdoi‘ iiruiciiL an ailiuiiiisl r.it ion suit, 
in tliii lie heirs and !ho widows of 

tiio di -c.i.s'd wore lili.uuiii,.; as to dho 
■jUiici's.-.1)11 .bill i. till) Com t was iiskcd for 
-.1 iiioi'i or li.'isliill oi'ilcr tor adniinis- 
li'atiiiU of I ('state 'il tho doa'.isoii. 
Tlio Older in i]iiostion o lltli March 
l!) 27 , ajiponited tho pu'sent plaiiiLiiV 
Man l.idal to ho l.ho Alaaiager :uid it is 
'll that iMpacity that ho I'l'iiins to he on- 
tillod to locoior iroin tho dclendauts 
whatever sums aro duo to r.iji. t Veiji 
liajdco's I’siato. 

The [mint up. in \shieh I he ease liiirncd 
'.vas a poiiiL taki'ii in oim of tin' written 
stateinents from tho l)o.;inuin.q. It was 
oliortlv this; 'fhis very iilaintilT Maii.t,'- 
tulal i)a;;aria on ISth July applied 
to till' h'.irnod Jiid.LiO exore.i.sini' juri.sdic- 
tion iiudor the Trosidoncy Towns Iiisol- 
voney Act and on Jth .Xinjiist 11)24, oh- 
tainod an order midor S. lOH of llio .Vet 
for administration of tho estate of L’op.it. 
Tliat order was oht.iined hy him in hi.s 
capacity as a creditor of I’opat. IIo im¬ 
pleaded in those i)roe'jodin;4s certain per¬ 
sons as l)eiu.i{ tho lo.i'al ropresenlatives of 
tlio decoasod. In tJioir pro.sonoe tlio 
matter was argued hy Air. Khaitan, 
attoriioy for tho aiiplicant, and hy Mr. 
Chatter,ji, attorney for thole.i'ni roprosou- 
ta^ive.H. Tho plaintiff satisfied llio lear¬ 
ned Judge that the case was '.xithiii tho 
1033 C/27 & 28 


section and tho IcarneclJudgo pronounced 
an order of tho cliaracter set forth in 
S. 108, an administration order under 
the insolvency jurisdiction. Now, it is 
not contoudoil and it is not a matter 
subject to doubt that upon tliat ordei 
being pronounced and before it was] 
drawn up tho property of the debtori 
vested in the Official Assi.gnco of this! 
Court. Tho matter is no different than 
it would have heon in tho case of an 
order of adjudication and tho position 
Lherofove was jinina facie that tho Official 
Assi.qnoo of Ibis Court reprosonted I’o- 
pat's fcstiitc and no other person could 
claim to ri*pre.sont it. Tho ordor having 
hoen pronounced it was minuted accord¬ 
ing to tho practice of this Court. When 
a rocoivin.i; order is iiiado iijion a ",|udg- 
niont summons,” or when an order is 
made hy the Judge in Clianihets on suiu- 
mons tlio English iiracticc is that tho 
Judge m.ikcs an endorsement of the 
Older upon tho suimiions itself. In this 
(^ull't tliat practice is not followed hut 
a miiiiil.o ol the order is made at tho 
l ime and the fact that an ordor was pro- 
iiouiivi'd ill tins case is not capable of 
dispute as s\o shall .see in a niomeiit that 
sto[is were taken and an order was drawn 
up. 

The ordor as drawn up ri'cited an 
affidavit of Alangtiilal iiled on tho 3l)th 
Julvand it descrilied I'ojiat Vel,ii liajdoo 
as a. jicr.son \\ho died insolvent. It ap¬ 
pears that the advi.sers of tho legal re¬ 
presentatives took e.Kccption t.i these 
passa.gos in the draft and they applied to 
the learned Judge ujion a iin.ieeediug 
which doe.s not ajipoai' to ho in writing. 
They applioil t..i him orally, wo are tohl, 
at his houso during the vacation, hut 
tho statement of fact which wo get from 
tho plaintiff's own iiotition is that the 
application w'as an apiilication to speak 
to I ho minuios of tlio ordor. Mr. Chat- 
torji was in-stincted apparently to .get 
the order drawn up without tlio iiarti- 
cular pas.sii;'es ohjeoted to. Ho altended 
heforo (llioso, J., and tho learned Judge 
when hearing the apjdicatiou at his 
house was, of course, attondod by an 
officer of tlio Court whoso dut' it was to 
make a minute of any ordor which tho 
loarnod Judge might miilco. Tho niimito 
which was made hy tho Court’s oflioor 
was this: 

“Tho orilcr for administratiou in insoUi nc) 
iimduon llh .\ugust 1024 is not tu tiu drawn up 
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by order of (rhoae, J., till after tho vacation 
when tho matter will bo montionod to him." 

In these circumstances wo have to 
consirler what was tho ol'foct or nature 
of tlio order aftor that direction was 
givon. Wliat happened, in fact, was 
that the matter was never mentioned to 
the learned Judge aftor tho vacation in 
tho exorcise of ins insolvency jurisdic¬ 
tion or at all, but tliat, in an administra¬ 
tion suit which had boon startotl on 113nl 
September 11)21, various orders wiiro 
made appointing soinutiines one person 
and then another and iinally tho plain¬ 
tiff to rnaniiga or roprosout tlio property 
of tho deceased. It is contended by 
learned counsel for tiio appellants that 
under S. lOD, Presidency Towns Insol¬ 
vency Act, tho ju'oporty vests in the 
Onioial Assignee tho moment tlio order 
is prouounood. That cannot be disputed. 
Tho drawing up of the order is not a 
matter which delays tho vesting of tlio 
property at all and cases have boon 
cited to us which sliow that this is an 
arrangemont entirely consistent with 
what happens in insolvency in respect of 
other classes of oruors. Tlie case of 
In re Manning (l) is a particularly 
instructive case upon this point and it is 
to ho notieoil that tho offoctivoncss of 
the order from the time of its pronounce¬ 
ment is not some special doctrine 
peculiar to the Couif of Haukruptcy 
but it is an ordinary doctrine of every 
Court. I do not say that thoro are no 
exceptions to it. There are exceptions 
to it under the rules in the insolvoncy 
jurisdiction. Thus an order for dis¬ 
charge is by tho rules made elfeotivo only 
.from tlio date of the drawing up. Put 
itho ordinary prima facie rule of all tho 
Courts of law and eiiuity is that the 
[drawing up of the order is not the bring¬ 
ing into existence of the order. Thera 
are many cases in whicli the drawing up 
of the order, in olfect, the-hringing into 
existence of tlie order, namely, these 
{cases whore an order has no utility 
■except in so far as it may be enforced; if 
■for example, a writ of attachment is 
issued, tho Sheriff cannot proceed upon 
the writ until it is handed out and in 
effect tho order is not an available order 
until aftor the drawing up. But tho 
prima facie doctrine of all Courts is, as I 
have said, and it is plain upon the face 
1. (1886) 30 ChlT 480=56 L j'Ch'613=34 
W » 111=54 L T 33, 


of the Civil Procedure Code which re¬ 
quires that all decrees and orders are to- 
be dated as on the date they are pro. 
nounced. That being so, on the 4tli 
August there was an order which vested 
tlie projiorty in the Official Assignee, 

Tho question is whctlior tho divootioiis 
made on 4th September brouglit that 
position of affairs to an ond. la my 
opinion it did not. In tho first plaoo, 
tho Older does not say more than that, 
tho order-is not to ho drawn up till aftor 
the vacation. It dues nut say that it is 
iiovor to bo drawn up. We know from 
tho cliaraoter of tlie ap[ilicaliua made by 
Sir. Ciiattorji that thoro was no sucli 
question in tho mind of any ono at tho 
time. Tlio intontion was that the Icar- 
nod Judge at a more convenient time 
W'ould settle tlio particular disinito whicli 
had taken place uj>on eeitain vvtrds and 
that was all. If when tho tiniu caoio 
loariiodcounsel had moutionoil tho mal toL 
to tlio .Judge and if then tho Judge had 
said 

"thoonlor not having hccu iliawn iip and I'n'- 
fucted, 1 am now luiiidud to inaLii .luotlior oidcr 
altogolher,” 

tho position would havo boon vory 
dilfoi'ont. I do not say what id would 
havo iioon hecauso perhaps it is a serious 
question wliotlier in that ovent tho 
learned .ludgo would and could havo 
divested tho Official Assignee of tho pro¬ 
perty. It would ho a rather extraordi¬ 
nary thing to do because the order had 
ill tlio moantimo enured to tlie honofit of 
all tho creditors. Hut if the loarncd 
Judge, oil liaving tho matter nicntiuned 
to him, had purported to say my original 
order was a mistake and Liancol it, it 
might very well ho that tho position 
would have been as if no such oidor hail 
been pronouncod. it may bo pointed 
out that thoro was one thing wliich tho 
learned Judge did not do. Tho learned. 
Judge might have said: 

"the order is nut to be drawn up till alter tliO 
vacation and 1 stay execution thoruof in the 
meantime uo far as the taking; over poR.ies.^ion by 
tho Official Aasiguoo is coucerned.” 

Staying of execution could not affect 
tho vesting of the property, but the 
learned Judge it is to bo noticed did not 
even grant a stay so far as the acting on 
the order is concerned. All that ho said 
was that the particular terms of tiic 
order about which there was some little 
dispute would be settled by him • in 
future. That is the right view to take 
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ot what happened. Wo are hoimd by 
I,lie authorities cited by Mr. Piiffe to 
liohl lliat tlio property veatoil in the 
Ollicial Asaif^nee and still vests in the 
Olliciiil .‘Vasifineo. The loartiod .Tudj’o has 
iliscussed the {,'oiioral question of tlio 
(.•I'foct of orders before they ai’o formally 
iltaun up and ho lias ob.served the woU* 
known doctrine that, until an order is 
formally drawn uj), llio Jnd^'o can with- 
diaw it, alter it or chaiqjo it in any way 
lie likes, lie still is dominus of the 
order. It doc.s not requiie to conin under 
the sliji rule or any otlier piinciplenf 
law to entitle him to make a variation. 
i>nc case lias been cited by the learned 
\d\ocato-(lencral where an-order was 
tiiailo for winding up a company. Tlie 
iniiuitcs of tlie order had been issued to 
the parties but the ordni' had not lieen 
p'jiTccteJ. In iho meantime c('rfcain por- 
iiotis paid Die company’s debts 'ind 
instcadof makiiii,' a winditif'up order, the 
le.irned ,Tiidf;c di.smisscd the wimlim- uji 
petition. Tlii.s principle tliat I be learned 
.lud.qo is (kiminus of the order until il. 
is drawn np is, in my jndi^mcnl, of no 
avail to tbo plain! iff in tlio present case. 
'Die learned dndjt.j lia.d never at any 
time, so far as I can .see, sliown tlm 
smallest inlention of rescindinj! the 
older wbicli ho liad made. Ho merely 
jiostponcd till anotlier occasion tlio con¬ 
sideration of tlio question as to how it 
'ilionld bo diawn up 

Wlion Dm ilofcnda-nts took the point 
iliat the plaintiff was not entitled to sue 
it may bo tdiat the plaintilf could Iia\e 
;;ona to tbo learned .iiid.qe or tlio .ludH'o 
liaviiq; jurisdietion in insolvency and fjot 
an ordor wbioli woiihi Inin;; to an end 
all operation of Die ordor previously 
made. Ho did noDiinq of the kind. Up 
to this date no one has gone to the lear¬ 
ned .fudqo in insolvency to put the 
matter ri.qbt. The position is that tho 
iiidov stands and any creditor of l‘opat 
Volji would ho prinia facie entitled to 
liavo it drawn uji yet by takinf* the 
jiropor steps, ft is to ho observed that 
the plaintilf’s own view of the matter is 
disclosoil by some of his aflblavios and 
petitions in tho administration suit. As 
a matter of fact, in one caso, ho put for¬ 
ward that the learned Judge had ordered 
lliat the order was to ho in aheyanco 
with a view to making a caso tluit Diero 
was* no one to protect tho assets. That 
was not a true representation of what 


the learned Judge had done at all. It 
suited tho plaintiff bocauso at that time 
ho wanted to have somo one else to be 
appointed administrator. Hut there are 
other iiassagcs from which it can ho seen 
that the order was an ordor which Avas 
in existence still and was being com¬ 
pleted, and lie does .suggest in one of his 
petitions at tho very time tho order wins 
made on 11th March 1927, tliat Dicro 
was an order which only required to he 
formally completed. 1 have no doubt 
that Diis is a case where wo should apply 
the doctrine of In re. Planning (0 lilonnt 
V. Whiti'li'i/ (2), Se.iijit Phonegntphy Co. 
Tjtd. v. (rtegg (3), Ex parte iJookvy (4). 
.1 am not prcjiarcd to follow tho caso of 
Metcalfe v. Itritish Tea j\.ssooiation (5). 
It appears to me that much of what was 
saiil on Ibat occasion was unnocessary 
for Dio decision of the case wliich was 
tho \ cry s])cc.ial caso of an ordor con- 
ditionully dismissing a suit. Nobody 
doulits Diat an ordor disniis.sing a suit 
out and ont lirings Uio suit to an end. 
On Dm other bund, for the puriio.so of 
the drawing up of the ordor it is in exis¬ 
tence. .Ml tliat the learned Judges in that 
caso ullimately di<l was to extend tho 
time for appealing and give leave to 
apiieal from tho ordor dismissing the 
suit. Tlio plaintitT in tliis caso chose to 
go on in spite of Dio warning light that 
was exhibited to him in the w'litten 
statement of tho defendants and the 
liosition now is that he never had at Dm 
date of tho plaint a right to tho sum 
which ho now' claims nor, so far as 1 can 
sec, lias an> thing hnppeimd since wliich 
w'oiiUl entitle him to .say that his defect 
in DDc has been cured. 

In theso circumstances tho appeal 
must ho allowed and tho suit must he 
dismissed with costs in both the Couits. 
This ordor for costs xvill he against the 
plainlilT personally. 

Costello, J .—1 agree. 

p.wVn.K._ _ Appeal allo}Vi^._ 

2. (1808) 79 fj T C;35=G Manson 48, 

3. (1800) 69 L .1 Ch 40f>. 

4. (1802)4 DP.t.T 4f6=91 LJ Ch 429—10 

W R 701=0 L T (ns) 567. 

5. (1881) 46 L T 31. 
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Ml'kkkji and Githa, JJ. 

Xifhadwij) Chandra Das and others — 
Defendants—Respondents. 

V. 

Luke Nath Uoy and others —Plaintiffs 
—liesiioiidonts. 

Appeals Nos 339 of 192S and 251 of 
1929, Decided on 2nd Koliruai’y 1932, 
against original decrees of finb-Jud.i'o, 3rd 
Court, Tipporah, I)/- 31st Jlay and 1st 
September 1928. 

(a) Civil P. C. (1908), O. 21, R. 54 (2) — 
Attachment. 

To reiiJoi- an .ittac hnionl. offeetivo, tho alli.xiiig 
of tlif pi'ohiliiUiry order on tho (Vnirt liouso is 
ab-olulelv necessary: A I li l'J2S /' C 13.», Foil, 

[P 212 G 2] 

(b) Civil P. C. (1908), S. 64—Attachment 
subsequent to execution of mortgage but be¬ 
fore its registration docs not affect mortgage 
—Registration Act (1908), S. 47. 

An !iU u liment siilisefiuent to e.xcoution of tlie 
morlcj.ine of the projiortY alLiiebud but prior io 
Ibe rc"i-,ir.\tiun of the niorlgaso deed docs not 
alTeet tlie inorlgaso, and tbo pnrehasu a I auction 
sale of the atlachel prop.irly caniiot pre\.iil over 
tbo inortg.ige lien: 32 / C ‘141, Util; 22 IP 11 
;11H: 11 .Ilf 31'.) IFIi); 20 I C 3.S3; 1 .III lliS 
(P G); 2IP .V 207 and A I ti l'J21 Put 150, 
Ucf.-, A f R l‘-)27 PC i'2; A I R I'JJl Mnd 00; 
.1 1 11 l.)J3 2.22; d I R 1923 P C .^0 and 

■1 I /il021 Pom 141, Aypl ) At- 1 Ji 1925 llom 210 
And 40 204 (V /.I). lU't. on. fl’ 211 C 2] 

Amii.reJiilra Nath Bose and Surendra 
Mahon Ghosh—iov AppcllanlK. 

Atui Chandra Gupta, Jlhagirath 
Chindrit Das sknii Krishna Kishore Jin. 
sak —for Kespoudonts. 

Judgment. —Tiioso two appeals have 
arisen out of a suit for foreclosure on a 
mort,i^a;^e by way ol conditional sale and 
are from tho preliiuintry and the final 
decrees passed tliorein. Dofonclantsb, 7, H 
and 11 are the appellants, llefeudant 1 
is tbo itiortgatjor. He exocutod tlie niort- 
}»u;go on 23rd 311110 19l(). On the .same 
day, after lioinp, duly si^fned and attested, 
the deed was presented for registration 
and the executant’s admission was taken, 
hut tlie registration was ubt complete 
till'27th Juno 19115, wliich is tho date 
the certificate of registration hears. De¬ 
fendant 26, having olitained a decree for 
money in Money Suit No. 153 of 1915 
against defendant 1 on 18th May 1916, 
put it into execution, and on 20th Juno 
I91f5 obtained an order for attachment 
in respect of eiglit out of the properties 
covered by tho mortgage. Two out of 
these eight jiroiiertios are concerned in 
this apjioal. On 2lst Juno 1916 the writ 
of att.udinient -vas signed and issued and 
made over to tho peon. As regards the 


said two properties the prohibitory 
onler was served in the locality on 22nd 
Juno 1916, but was not posted in tlio 
court-house till tho 21th. On 24th Feb¬ 
ruary 1917 the attached properties were 
sold in auction and purchased liy defen¬ 
dant 26. After tlie sale ivas confirmed 
and possession was dolivoroil to defen¬ 
dant 26, ho sold tho said eight proper¬ 
ties to defendant 29 on 25tli May 1919. 
On 3rd January 1921 defon<lant 29 sold 
tho two ino[)Ci‘tios with which we are 
concerned to tlie ajijiollants. 

Tho first (jiit'stion wo have lieon called 
upon todoleriiiine is what was the eiloct 
of tho attachment upon tho mortgage 
which defonTlant 1 made. In tho Court 
below tho appellants rested their chiiin 
upon I lie ground that tho attacliiiiout 
was prior to the oxocution of tlit; iiiort.; 
gage. This contention was resisted on 
hoh.ilf of the iilaintilf's on tlie groiimi 
that to render an atlacliineiit cl'foctiiiil 
the affixing of tho I'rohiiiitory oidcr on 
tho court-lioii.se is alisolutely necessary, 
and inasiiiucli as sindi inixiiig was later 
in date than tlie oxecution the nioi tgago 
lien was n it alTected by the attai Imient. 
The Court below iiplicld the plainLilTs’i 
contention. It is ii 't disputed now that 
tho view wliicli tlio Court below has! 
taken is correct; and indeed the correct-j 
ness of tlio view can no lon;;er ho dispu.i 
tod: ado Mulhinh Cliettij v. PaitiUtoppn 
Chctlij ( 1 ). But, in this Court, it lias 
been argued on the apindhints’ hchali 
that in view of S. 59, T. I*. .\ct, no ri”hL 
was created undor the deed until it was 
registered and that iiiasmucli .i'- tlie re¬ 
gistration admittedly took ]ilaeo after 
tho aUaclmiont hail been olfoctively 
made tlio mortgage was, having regard to 
S. 64, Civil C., void against all claims 
undor tho attaehinont. There is vori 
little authority directly hearing on tho 
question tliat has to lie considered; the 
only decision in which somothing liko 
the jiresont question was dealt with is 
tho case of Vccrakuttn Koundauv.liama- 
sarrii Asari (2). In that case it was hold 
that whore between tho dates of tho e.xo- 
cution and of the registration of a mort¬ 
gage deed another unregistered mortgage 
bond is sued upon and tho mortgaged 
]>ropcrtios are attached, that mortgage 
does not acquire priority over tho regia- 

1. A I R l'J23 V 0 139=109 I C 620=55 I A 

256=51 Mad 349 (P C). 

2. (1910) 32 I C 431. 
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terod niortgajje oithor by reason of the 
(Icoieo thereon or by an attachment, 
DViler obtained in the suit. The effect of 
an attachment however docs not appear 
to have been specifically considovod in 
that case and so the decision is not of 
iiiuoli assistance. 

A niiinhor of docisions have lioon relied 
iijion by the api)ollanta to fix thoi>ointol' 
time at which a document can i )0 said 
to lnj reidstciod; Mt. Jiohimoonnisna v. 
AhihwlLah Khan (U), IJardei v. Ram 
Lai (Ij, Viu:ia}i}ia Chatty v. 7\ni]i/-esa)i 
Cliattij (-j) ami Muhammcil Ewa,:: v. Jiirj 
Lull {(■>}. It is unnecessary to ilisciiss 
ihC'jO liocaub'oit can novoi be and indeed 
has not lujon conlondcd on bohalf of the 
rospomicnt that the mort.'Uh^o deed in 
(lie fuctiont <'asii was a rof^istorotl <locu- 
ment at the dato when tlie attachment 
was eil’oclod. It has then boon contended 
tbat ill the case of a docmnoiit, ol wJiiuh 
remsf ration is compulsory, title docs iiot 
iiiss unlil ro.dstration h is been oil'ected: 
['•ipmiflili V. Xarafiirrflih (7), 
lUiniii! V. Daihari fS) and Tilnh/hu i 
Siiiijli V. diuir Nitnnii I,!*). Hut S, !7 ol 
til it Act savs that i document Avhich is 
ri';;iste.iod opciates fium the time n; its 
cxoi-utiou and not fiom the time o its 
1 cc.isti ill ion. The real inicstion lo -o <‘c.n- 
.:.iiicrci[ therefore IS wbei her tiii.- opcia- 
tion b_\ \iituool S. 17 of til-3 Ai-b n rns- 
)ii o! a deed diiU executed IniJ; not rc- 
c.isicroil, is in any way adicted by an 
-itl-ichm/'iir. cirected in i.lu rne.intime, 
liavin.a ic.aa'd to the provi-o'c n < Oiitainod 
in I"'. !i 1, (.'i\ il 1*. Cl. 

fn bomo recent decision;: of Imiian 
(‘ourts the effect of iiomre-iistraf ion in 
the case of deeds of aift of wliich ro-jis- 
tration is compulsory under the law has 
been considered, and these decisions have 
Kuhsequontly boon examined liythe.ludi- 
cial ('ommitte.e. In the case ‘if Kaltjunct. 
'fumlaruvi Filial v. Kanippa ]\lonppamtr 
flO) the facts wero these: a Hindu exe¬ 
cuted a deed of dift of jiavt of his im- 
movahlo property and deliverod it to the 
donoo, and on the tollowin;' day adopted 

3. (1874) 2-i W K 3]9. 

4. (1889) 11 A11319=(1889) A \V'N 101 (F 13). 

P. (1913) 20 I 0 385. 

0. (1879) 1 All 405=11 A IGfi (P C). 

7. (1893) IG Mail 104. 

8. (1898) 2 0 W N 207. 

9. A T R 1921 Pat 150=59 I C 290=6 Pat L J 

• 715. 

10. A I R 1927 P G 42=100 I 0 106=54 I A 89 
=60 Mad 193 (P C). 


a son and three clays after ho registered 
the deed. It was hold that on delivery 
of the deed to the donoo there was ao- 
eeptanco of the transfer within the 
meaning of S. 122, T. P. Act, iad2 and 
thereafter tho gift became effoctual sub¬ 
ject to i-ogiatvatiuii as required by S. 123. 
TJio opinions of the learmsd .1 edges of the 
])ivisiu!i Hciich of the Madras lligliCourt 
in that esaso will be found in Kalyaaa- 
sundaravi Filial v. l\rislinasv:iani Aii/ar 
(II) and the judguiisnh in the LcLteis 
Patent afipeal tborein is reported in 
A. I. li, l'.)23 Mad. 2^2. Tiie same piin- 
ciple was laid down by the Judicial t.’om- 
niiltoc in the case of Vtnihntasahha v. 
Suhba Rama (12), tho judgment of tho 
IJombay High Court in whicii ease is lo- 
1)01 tod in Suliba Rama v. Vankata- 
siibha (13) their l-ovdsldps repeating 
what tiiey had .said in the case of Kal- 
yanasundaiwn Fillai v. Kanit>piiMoop. 
panar (10). Jn L\alyanay.undaravi Fil- 
iaiA case (lO) their Lm’d-ships said: 

‘"They .lie iinahlo to soo liow liie provi of 

S. 'I'. P. Al t, can he rccouc-di'd with S. 47, 
llrgi-itriilioii Ant, I'M’epl upon Oio liow lli-iL 
wliiie i-i’ 3 i‘;lriili')n is a nccessni-v v'leuiiiity in 
I rdiir to the eiifofoeiiient of a gift of iiniiiovi'hlc' 
pru)iert\. it. dui-s not su-^peml ihn gift unlil 
ri’g\-.tratiiin :ii'Lu:ill_, takes pliu-e. 'V'oeu llic 
iii.stL'uiiiont ol gift li.n been liaiidncl l.y ll'.’ diuior 
lo lliG dotiC'.3 and iicia-pted liy hi-ai, t]jo focuior 
lias (lour nii-rything in his po.\'oc to c.iiiipleto 
the ili'iiitIioii and l.) uiatn it cffncli-to Ke;'is- 
I ration iloos not d-rpeiid upini liis eoij-oi.:. tan is 
this .aet of an oGPcf api'oii'iu.l l.y ):i« fm llin 
puiposn, who, if the d. >■.'1 is nind by or on 
hi li.ill of the donor and is ii' lestcd l>y at least 
two w'iti:(.'‘.sei, iiinsf ronislor it if it is pi-e.srntod 
1>v .1 pei’.'O'j liiiing tJio nirces-i.iry iiitcro'!, with¬ 
in the pi'. :-i'i-il't'd period. Noillior doatli n.-n-llic 
fxpvoss iiwoi-alion In tho doner, is a giound lor 
refusing toginlr-ition if the othci condition., aro 
L-oioplii:d with.” 

Ajiplyin.g these ohiorvatirms, if tliey 
are applicable, to the case of a mortgage 
it may well be said that while registra¬ 
tion is a necessary solemnity in order to 
the enforcement of a mortg.ago ot im¬ 
movable property, it does not susiiend 
tho mortgage until registration actnally 
takes place. It lias !;ocn contended, how¬ 
ever tliat what was laid down by their 
liordships of tho .Judicial Committee in 
the case aforesaid has no bearing upon 
the question now before us. This has 
been said firstly, Iiecauso by reason of 

Tl. A i li 19-21 Ittad 90=0-2 I C 280. 

12. A I R 192S P C 86=108 1 G 307=5-2 Pom 

313 (P 0). 

13. A I R 1924 Bom 434=80 I 0 477=48 Bom 

436. 




214 Calcutta Nabadwip Chandra v. Loke Nath 1933 


Ss. 2 anil 129, T. P. Act, 18B2, the Ilinclu 
law wJiich voquires delivery of possession 
to complete a gift applied, wlioroaa it is 
too late now to contend that under the 
Hindu law possession is necessary to 
complete the title of the transferee in 
any other case of trajisfor [iCali Das v. 
Kanhya Lai (14)J; and secondly because 
what was really considered by tbo Judi¬ 
cial Committee was a very different 
iinostion, namely, wliothor a donor having 
done all that lie had to do to make a 
valid gift, aiid when all tliat was neces¬ 
sary to niako it elTective was done and 
the document was incornploto merely on 
account of non-registration, could him¬ 
self turn round and revoke the gift. 

,\3 regards the first of these grounds it 
is difiicult to see how the dislir jtiou 
pointed out enures to the benelit of the 
appellants. The Hindu law or S. 122, 
T. P. Act, 18S‘2, only imposes an addi¬ 
tional condition for the gift to ho effec¬ 
tive the provision for .registration re¬ 
maining the same in the case of gifts as 
well as in the case of mortgages. So far 
as tho second ground is couceniod it is 
true that tho present quostion was not 
the ([uestion before the Judicial Com¬ 
mittee. Put tiioir Lordships’ decision, 
carefully read, iloes not soom to us to 
proceed upon a disqualification attaching 
to the donor ])ersoiially by l easoii of tho 
fact that ho had o.xocuted tho doisd of 
gift and Imnded it over to tho donee; it 
proeooiJs upon a consideration of tho 
legal position created by the fact that 
tho gift was complete except for the 
registration. Their l..oi'dships <iuotod 
a passage from tlie judgment of the 
learned Cl)ief .Justice of the Madras High 
Court in tho case under api)oal and did 
not express tlieir dissent from it. On 
the other hand their Lordships affirmed 
the judgment and the decrees appealed 
from. Tho passage runs thiis^ 

"Tho effect of those sections (i.o. Ss. I? .and 
'19, llPgi.stratiou Act), in my judgment, is that 
if a title is complete except foe registration no 
suhsciiiieiit alienation or dealing with tho pro¬ 
perty by the vendor or donor as tlio case may bo 
can defeat the title which on icgistration be- 
lamo an abaoluto title dating from the execu¬ 
tion of the document." 

ft will be seen that the observations 
just quoted include not merely gifts bub 
also sales. Their Lordships observed 
that they were in complete agreement 
v. ith the Full Be nch de cision of Uio 
11. (1886) 11 Cal 121=111 A 218 (P 0)T 


Bombay High .. jurt in the case of Atma. 
rum Saliharamv. VamanTanardhan{\h) 
and also' approved of the Tfull Bench 
decision of tho Madras High Court in 
tho case of Voikati Ham Eeddi v. Pil- 
lati Rama Reddi (Ifi) subject to a quali¬ 
fication as to acce])tanco of the .gift aris¬ 
ing liy reason of S. 122, T. P. Act. Tlioso 
Pull Jlonch decisions, as well as tho two 
dissenting judgments in the former of 
the two cases, dealt very fully with tho 
question whether an executant of a deed 
comimlsorily registrable ha.s any locus 
penitentiao to resile by reason of tlie fact 
tiiat tho title under it is incomplete for 
want of registration. These decisions 
are clear auLlioritios for the proposition, 
which has thus olitainoil tlie at>pro\al of 
the Judicial Committee, tliat incom¬ 
pleteness duo lo want of rogist^’ation is 
not a tiling of which tho executant can 
take any advantage, and tliat if the 
instrument is otliorwiso conqileto tlie 
executant is to ho regarded as having 
done everytliing that was in bis jiowor 
to complete the transfer and to make it 
elTivtivo. 

T’o consider tho effect of S. (’>1, Civil 
P. C., tho true nature of an order of 
attacbmi'iit lias to I'O roali/.od. l'’orm 
No. 21 of .\pp. Pi to tho Code, is tlio 
form of a. prohiliitory order for attach¬ 
ment ut iinnioMihlo ]»ropefty. It shows 
that by sueli an order the judgment- 
debtor is jiroliiliitetl and restrainod from 
transferring or charging the property liy 
sale, gift or otherwise, and all persons 
are pndiiliited from receiving tho saiiio 
hy purchase, gift or otlierwiso. At thiy 
stage at whicli tho attachment, in tlio 
jirosorit case was olToctod tho transferor; 
liad done all that lay in his power to 
comploto tho transfer and to make it; 
effective and the transferee had already; 
taken the cliaigo wliich liad hocn so 
created in ids favour, and all that rc-: 
niainnd was tho solemnity to bo gone; 
tlirough wliicli was necessary to make it; 
enforciblo. Wo are accordingly of ojiin-' 
ion that the attachment, such as it wasj 
in the _ present case, did not effect thej 
mortgage. .The result is that, in our 
judgment, tho purchase by defendant 2(1 
cannot prevail over the plaintiff’s rnorfc-j 
gage lien. In tbo view wo have taken ofi 
the aforesaid matter no other iiuestion 

16. AI It 1926 Bom 210=87 I 0 490=49 ftoru 
388 (P B), 

16. (1917) 40 Mad 204=38 I C 707 (F B). 
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oalls for our rlccision. But as two other 
'luestions have been argued before us on 
behalf of the appellants wo think it 
right to record our views thereon. 

One of these contentions was that the 
Subordinate .fudge was in error in liold- 
ing tiiat defendant 29 in tlie matter of 
the purchase that lie made from defen¬ 
dant 2(i was merely a l)Onaniidar for 
defendant 1. Wo liavo examined the 
materials, bearing ujion this (luestion, in 
tl )0 light of the arguments addressed to 
tis and we must say we are unable to 
■•oine to any different conclusion. A 
earcful i)erusal of the deposition of defen¬ 
dant 29 himself, apart from the other 
imiti'rials to which tho learned Judge 
has rolorred, confirm.s us in tho view 
that we take of this transaction. Tho 
scheme*involved in this lionami is a 
matter of some ?iieety and complication, 
riio Suliordinalo Judge ha.s gone into it 
in .lotail and with care and wo are of 
oi)inion ll)at his appreciation of it is 
correct, ft will scr\o no useful imri)rise 
lO repeat it here. The other contorilion 
is that the ciiuitios arising in favour of 
tho appellants, on tho footing that they 
svero hona fitlo purchasers for valn.ahle 
c.onsidoration from defendant 29 and 
witliout netieo of defendant I's title, 
liavo not heen considered hy tho Court 
helow. Tho Suhonlinato Judge appears 
fo have disposed of j.his iiucbtion with 
the remark that S. tl (or S. l:'!?), T. B. 
•Vet, is not applicable to the caso. This 
I'Oinark of bi.s, no rloubt, does not adoqu- 
aloly dispose of the (inestion, but wo do 
not know in what form the (inesfion was 
picscntod before him. Ho that as it 
may, wo liave Irieil to come to a conclu¬ 
sion of our own on tliis (]uestien ami wo 
are met with the dilliculty at the oufset 
(bat the materials Iroforo us are, in our 
\iew, utterly insuflieicut to establish tho 
fact or show such conduct on tlioir part 
as would load to tho inforoneo that they 
wore hoiia fide purohasens. Tho only 
materials on the record to which they 
may point for a finding in their favour, 
so far as thi.s matter is concerned, is ihe 
evidence of defendant 8, Raiudayal which 
in some material respects i.s in conflict 
with what defendant 29 has deposed, 
and the evidence of the witness .lahhar 
Ali. Wo have perused this evidence 
with care, hut we are unable to hold in 
favour of the appellants. Apart from 
everything else the evidence makes it 


clear that no inquiry was made by tho 
pnrchaseis to satisfy themselves as re¬ 
gards their vendor’s title. 

The result is that these appeals should 
in our opinion ho dismissed with costs 
to tho plaintifls-respondonlfi and we 
order accordingly. One sot of hoaring- 
foo w'ill he assessed in the two appeals. 
The appellants, will he allowed time for 
three months more from today for re¬ 
demption on payment of the amounts 
mentioned in the decree of the Court 
helow. 

S.N./r.k. Ajjpeals dismissed. 
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Hittku, J. 

Manmatka Nath —Appellant. 

V. 

liakhal Chandra Manrlal and another 
—Rosfinndents. 

Appeal No. 7.5 of 1930, Decided on 28th 
January 1932, against ajipollato decree 
of Addl. J)ist. Judge, 2t-l’arganna8, D/- 
20th August 1929. 

(*) Practice—Pleadings—Pleadings in mo- 
fussil should be liberally construed. 

Tho ’ I"!']in India havu to be. construed 
soinuvvli..i . ■■!!!)’ notwitlistiinding tho fact 
that lawyers in general in tho raolns-sil now aro 
more fully e(juipped than the average mofussil 
lawvoi'H of half a century or more ago. 

LI’2160 21 

(b) Easements Act (1882), S. 15—Immemo¬ 
rial user or lost grant must be pleaded to 
obtain relief—Plea of long user—Inference 
of lost grant may be drawn — Civil P. C. 
(1908), O. 6,R 4. 

Tho question of imraeniorial user or lost grant 
must bu pleaded in every case before a person 
can bo given relief on that he.id. Whether the 
action he brought ag.ainst the servient owner or 
a stranger, a party cannot safely allege his right 
to »n easement generally, but should state spe- 
cilicully the innnuer in which he claims title to 
tho c.'isoinent, whether by grant (actual or lost), 
prescription at Common law, or niidcr tho .let. 

[P 217 C 2] 

Whore tho pUintitfs did allege circumstances, 
n.amoly, the n.ser by themselves and by their 
ancestors of the land as pathway for io or SO 
years, tho plaint may on a liberal construction 
betaken to base relied upon long user leading 
to an infcronco of lost grant: 6 Cal 394 {P C), 
iif/. [P 217 0 1] 

Amarcndra Nath Nose and IL manta 
Kumar Bose —for Appellant. 

Dwipendra Mohan Ohose —for Respon¬ 
dents. 

Judgment.—This is an appeal by the 
defendant and arises out of a suit for 
declaration of the plaintitTs’ right of way 
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over ii iiicco of land desoriliod in tho 
plaint and for removal of the obstruction 
placed'at one ond of it by the defendant. 
There is also a prayer for perpetual in¬ 
junction for restvainiuf' tho defendant 
from obstructin<« tlio said pathway. Tlio 
dolcnce of tlie defendant to tho suit was 
that the?o was no such jiathway as 
alleged in the plaint, nor has the right 
been exercised for a. sulVu-iently long 
time in order to entitle tho plaintilVs to 
acquire right either l)y piescriptioii or 
under tho other heads of claim to wliicli 
I shall prcsi'ntly refer. Tho i\lunait de¬ 
creed the plaintilTs' 'suit declaring the 
plainliiTs' right of eabemeiit as claimed 
in the plaint and directing tliat the 
ol)stiuclu.in In' rcmovcil in execution of 
tho decree. Tlio ]\Iunsif decreed ir full 
the jilainlitfs’ 'claim. On api'cal tho 
Additional District .ludgo has modified 
tho decree hy restricting the right to use 
tho ])alhway as a footpath. He has 
disallowed the claim of tho plainlitTs lo 
use the pathway as a cart track. 

Against this decision of tlio learned 
Additional District .Judge of tho tll-Par- 
gann.'is modifying tho judgment uf the 
Munsif tho present apjieal has been 
brought, and three grounds have been 
taken by Mr, Amaremlra Nath Dose wbo 
ajjpears for the appellant. The first 
ground which be takes is that the appel¬ 
lant has boon considerably prejudiced by 
tho Courts proceeding on tbe footing that 
the plaintiil's claimod a riglit to tliis way 
on tbe basis of immemorial user. ITis 
contention is that if it bad been so 
pleaded bo might have made suitable 
defoncfcs to the claim. It becomes there¬ 
fore necessary to oxamino the relevant 
paragraiib of the jilaiiit to soo if the 
claim was based on user from which it 
might bo iuforrod that tho user was iriucli 
in cx'.-oss of tbe period of 20 years pres¬ 
cribed by tho limitation Act. or in other 
words, whether there were allegations in 
the plaint which would lead to the sug¬ 
gestion that the plaintifVs were basing 
their claim apart from prescription also 
on immemorial user. Para. 5 is tho para- 
grajih which gives the statement of facts 
on which tho cause of action in the pre¬ 
sent suit is based. In the first part of 
that paragraph it is stated that the 
plaintiffs and their ancestors have been 
using the disputed land as a pathway as 
of right without interruption for 40 or 50 
years, and having thus used it they have 
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acquired a ri lit of way over the dis¬ 
puted land. 

It is stated in the second iiart that 
they have acquired also a right to this 
laud as an casornont of iiccobsity : and 
tliirdly it is stated that tlioy having 
used tho land at any rate fer mm-li in 
excess of 20 years without inteniijitiuii 
and ill thoiv own right they Iiavo ac¬ 
quired easement of way over tlie disiuitod 
land. It is contended for tlie .'ipiiollant 
that although the claim is rested on 
throe beads tbe first and tbe third beads 
merely allege facts wliicli suggi-st tliat 
the claim is founded on iircscriinidn and 
not on immeniovial iver. It is line ami 
I think tbe eominont is a fair one I bat 
the plaint is ill drafted and doo^ not in 
terms suilgest that the light was'baindod 
on immoniorial luser. Ibit to ms mind 
it seems difficult to understand tin' tlireo 
beads of claim unli'ss one read ; the liist 
head as rol'orring to facts which would 
lead lo tbo inference of iminoniorial user 
from which a grant may bo presimied. 
Tboro is no point in statin;; tlnil tlii' 
land bad been used by the plaintil'ls and 
tlieir ancestors for a period (>f it) or 50 
year-' imIoss it wa.s intended to eonvev 
tbo impression tliat ai'art from tli« vigiit 
wliicb is acquired b.\ user of 20 \ears 
they have acquired a right by very long 
user. Tbo learned -hidgo while dealing 
with this ipicstion say.s tbi.i witbrefor- 
eiicc to tlio argument that no ci^.j nl 
giant w.is made in tbo plaint: 

“lull, tlic cisu of long U'icr iviis cci l.iiiilv iii.kIi’ 
tliougli llin Words “tiino hninc'moriP’ .i... U’.i’ 
iRiiiiiod Muijsif reitmiliK were not ii cJ, :>i.d On' 
cxisti'iici of ills aiicioiil light, detived Froiii ;;iiiiit 
or othci'wi.'c i.s a incsumptioii.” 

The pleadings in India have to bo 
construed soiiiowbat liberally notwitli- 
stamling tho fact that lawyers in general 
in the inotussil now' are more fully, 
equipped than tbo avorage riiofussili 
lawyers of bait a century or more ago.i 
Their liordsbijis of tlie Judicial Com¬ 
mittee have made oliservations to tbo 
effect that jilcadings of this country are 
not to he construed with the same strict¬ 
ness as pleadings in English Courts. 1! 
seoms to me that although this plaint was 
drafted hy a junior pleader it was revised 
as appears from the corrections made in 
tho plaint hy a pleader of considerable 
standing. It seems somewhat singular' 
that the words "immemorial user” vitproi 
not used although facts were alleged toj 
convey the impression that the plaint! 
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iwas fomided on the case of innnemoria] 
laser. It is diflicult in tho face of the 
jcase of Maharani Enjroov Koer v. Abdul 
.iJn'isiii'n (1) to say that tho dcfenrlant 
slioiild he fifyoii a further opportunity of 
meet in;; the case of iminemorial user 
scein;4 tlial tho plaintifl's did allc^e cir- 
v umstaiiccs, namely, 1 lie user Isy tliom- 
t-elves and hy their aneoslors of tho land 
as ]>iith\vay loailin;* to Kai I'iahadur’s 
Hold for 'ID or oO years. Tl.e .Indicial 
(IrtmmiMco in tlio oa.se to wliioh 1 have 
|ust now loforred made ohservations 
whi( h arc perlinont to tlio jirosont con¬ 
troversy. Their Iairilshifis sialod: 

‘"i’l ij olij's t'of tli(' Ktaliili' was ti’ makf iiiOfc 
l.!ic L-itid)lisliii)eiil ')i ri;;h1sof this tlf.iriii- 

tio'i, by aIb'wiii;; an nu'iit uf I'O ioars, ii 

I '.I r •! .'ll innb'i' In.' I'liinliti.ins [in.'faribi.-il by ibc 
.let, 10 wilboiil nioi'i', .1 litlo to I'lisciiu'iih. 
I!nt lb.'si.ilnb'is I'.-iiioilial. ami is ncillioi' pio- 
liiliibiiv iioi I'xbaii-'.lIvo.” 

A man may ac(|niro a title under it 
wlio has ro olher ri;;lii, at all, Imt it d.’i's 
not oxfiudn or inlorferc with other titles 
and nmdos of aoiinii ni'; e.isoinents. Their 
1 jurdsliips think that in this ca.sc lliero 
is alumdant e\ idonceupon t he facts lonnd 
hy tlie ('mill, for presumim; the e.visteiic.' 
ol a ;;i.iiit at some distant period of time. 
The result, ol tho faels wliii'li appear in 
ciidoneo. aii.l the el'I'ei t of the judgments 
of tho Miinsif iind of the Suhordinate 
.fmi.^e, aie tluis stated in tho jnd.i'ment 
oi the JJi;;h (Jourt: 

‘‘'I'l'i.'slioi.s. a'iil Hie (J'unrls .ipjif. ir 
to liivi' to.iml. that I In' pyni’ .i'reii'l.i in ti'il b' 
till' iiiii'i'stor-; Ilf till- |i|.iiiiti!f ,i ii.iiiiv 

yi'aei .'mo, iM-isUili in'i.y nr sjxtv M’lis n'l't.'iinly 
luiini til,HI Iwi'.iu >i>ais-lor tli.i |'ni)'n,-,rt of 
in i;;.it inn ; aiid ii> is ]Mrl i.f thn (". iilrnei'' 
wliii-h iinluMtes 11 '.sui-h aoristriii'tion w.is ae- 
eoinpunii'd with ccrlain ad\.intapes on ihc part 
(if t.ho dcfen-lants, wliiih (■om|i.»i.-:il('d iboin for 
any injury or 'incouvoiiioiii-'o t.nis.i'.l by tlio rou- 
sti'uction of tho pyiit*.’’ 

TIii.s hein;; an artifici'.il jiyno, con- 
Iructcd on tlio land of another man at 
tho distant jiorio.l found hy the Cauirta, 
and enjoyed ever since or at least down 
to the time of the ohstruetions eoni- 
jihiinod of hy the jdaiutilV and his 
ancestors, any Court which Invd to deal 
with tlie suliject mipht, and indeed 
oufjlifc to refer such a Ion;; oujoyment to 
a legal origin, and under tho circum¬ 
stances which have been indicated, to 
liresutno a grant or an agreomont bet¬ 
ween those who ■wore owners of the 
plUiintiff’s mohal and the defendants* 

1. fl881) 6 Cal 304 = 7 I A 240 = 4 Sar J99 
PC). 


land by which the right was created. 
That being so, the plaintiff does not re¬ 
quire tho aid of ths statute; and his 
right therefore is not in any degree in¬ 
terfered with hy tho provision in S. 27, 
upon whicli tho 'Miinsif decided. This 
question wliich has been raised hy Mr. 
Jiose as.siiines an important ns|icct us 
tho defendant raised the plea of limita¬ 
tion under the statute and on the tacts 
found it aiqicars that tlie olislim tinu 
was much beyond two years of suit. Tho 
idaintil'fs rested their case not cnl^on 
jircscription as 1 have said but on a 
liberal roadiu'.’, of the plaint on Imi;; 
user wliirh miglit lead to flie iiileiencc 
of lost grant. It i.s true that tlio effect 
of Ibis Romi’wiiat ill-draffcod Jilaint has 
been that the defendant had to pursue 
his remedies in the lower aippellate 
Court as 'lYoll as before this Court nml 
there was some ground for his app.ealing 
huth hoioro tho lower ajipellaU' Court 
and this Court. That reallv is a <ines- 
tion of costs which I shall consider here¬ 
after. 

Mr. Hose has referrcil to tx ijimil.m of 
dccisimis where it has been iicM that 
the 'luestion of immcmoiial ti.ser m' lost 
grant must bo pleaded in every i-a-e be¬ 
fore a pi.irsdii can lie giveti relief on that 
bead; and tliat no ilmdit. ‘••oems to bt so, 
as will ap]>ear from certain obscrv"H,i"riy 
of the Ic'irned author in (bile ■-m r..i';e- 
ments 9th, Hdn. ;"i2I. The learned anllior 
says: 

■“ Vs till' right ) an c its n 

of tlio (Iiiiniiiaiii "lui'ii'iil tin.' plcadim; mil' 
sliili's tlic pu-i-i'i 1 11 '.f tin; lom.’im-iit b.i ’ 
party, and tlull b;. u'.irnii thi'i'.'uf lie'w.is ca 
tied to till'li ;!it ill pc'-ti'iii. 'ili.il wliellte; t 
action bi! laought. a ..liiinl th,' fcrviLiii i v.v 
or a -tiaiigor, a pint I'lnni't. i.vfok', .ill.'ge i 
right to nil nasi'iiKinl. 'cii..tally, but nhontd i-’tn 
iipoeitil ally tho inaiino.r in which I'C ilaiiii- 
titlo to the raseiiienl., wlu'llior li'i gniiit l.icln i! 
or lost.), prei'cription at Cciiunou law, . r lu.d..!' 
the I’rcs.Tiptiiin : and in Tiiiiiy im--i it i- 
advi-iablii to plead alr.eriialively a title by -ili 
three methods.” 

The learned autlior further jioints or.i 
that according to modern jiractieo a tost 
grant if relied on should ho plcmied. in 
this connexion Mr. I'oso also relcrred 
to Smith V. Baxter (2). II I was of opi¬ 
nion that the plaint could not he con¬ 
strued as containing tho allegation ol 
very long user much beyond the period 
of prescription as proscribed by the 
Limitation Act T would have remanded 

’ 12) (1900) 2 Ch 138=60 L J Ch 437=.'^2 L T 
660=48 W R 458. 
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the c-iiso. Ill scums tu mo that it is re¬ 
ally <luu to ]e{*al advice that the plaint 
lias been so drafted. The facts are 
there and it would not ho right to allow 
the defendant further opportunity for ho 
lias to iiicob the case of long user made 
in the evidence and indicated in the 
plaint. The user was over since IHfiG 
when this pathway was show'n in a parti¬ 
cular document to w'hiuh the present de¬ 
fendant was a party and the finding is 
that the user has continued over since. 
0<^course the !\rnnsif was not very 
happy in his expression when ho says 
that the oral oviilence adduced hy both 
the parties furthers the view that there 
was such a path and it nev’or came into 
disu.so. I asked Mr. Bose wliother there 
is evidence to show on behalf of the 
plaintifTs that the jiathway was being 
used for this length of time, and he 
answered in the allirmative. 

It is not necessary in this view to con¬ 
sider the second question raised in this 
appeal as to whether the plaintilTs can 
succeed on the grountl of easement of 
necessity as according to the findings of 
hotii Courts there is not another though 
inconvenient way. 

Tlie third ground taken is that there 
is no determination of the question of 
the width of the pathway. I think 
there is evidence to show that the width 
■of tiie pathway was G feet and the ovi- 
lioncc fioints to this: that this has been 
the width ever sinco 18GG. The learned 
Judge has restricted the pathway to its 
use as a footpath and to that extent the 
decision of the Judge is in favour of the 
defendant. 

The appeal must ho dismissed. Having 
regard to the observations which I have 
made that the plaint is not absolutely 
clear on the question of immemorial 
user it is just that the plaintills will not 
have costs either of this Cour.t or of the 
lowor^ appellate Court. Subject to this 
slight alteration as to costs the appeal 
is dismissed. 

M.N. Appeal disTniased, 
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Jack and M. 0. Ghosr, JJ. 

A. Jilalcolin and another — Accused— 
Appellants. 

V. 

Enipero }—Opposite Party. 

Criminal Appeal No. 176 of 1932, De- 
••eided on 18th August 1932. 


{«) Arms Act (1873), S. 19 (a)—Mere nego¬ 
tiation for sale to unlicensed person is no 
offence. 

Where the Sivlo of an arm was not completed, 
no oOenco was committed, as nogoliations for 
sale to a person who has no licence is not in it¬ 
self an oflonco. An oflonco under S. 19 (a) of the 
Act is only committed if the weapon is actually 
delivered to a person who has not got a ticonso. 

II* ‘2l!» 0 1] 

(b) Arms Act (1873), S. 14—“Extent." 

The word “extent” in S. 14 is not limited to 
territorial extent. [L* 919 C 9] 

(c) Arms Act (1873), S. 19 — Weapon han¬ 
ded over to unlicensed person for negotia¬ 
ting sale—Such possession is no offence. 

Where a weapon is made over to an unlieonsed 
porsoii merely for the purpose of negoti.iling a 
sale, such possession is not possession of the 
weapon with the intention of using it as a weap¬ 
on. Such temporary possession is not possession 
as conteinplatcd by the Act. [1' 219 C, 9] 

(d) Arms Act (1873), S. 19 (f) — Possession 

of arms after expiry of license even for a 
month is offence. * 

J’ossessioii of ‘irms of which lieensi; lias not 
been renewed is punishable under S. 19 (f) oven 
though such possession is discovered within HO 
days of tlio expiry of license. [I’ 219 0 2] 

/. Cammel, Probodh Chandra Chatterji , 
liireawar Chatterji, Phanindra Eatk 
Mukerji and Amiruddin Ahmed -h)r .\p- 
pellanta. 

Khundkar and Ch. Hoy Choio- 

<7/liiry —for tho Crown. 

Judgment. —Tho ajipollanta have boon 
convicted under 8. 19 (f) roadwitliH. I'l, 
.\rms Act, and .sentenced to periods of 
imprisonment and linos. Thu pro.ser!ution 
case is that an olliuor of the Customs 
Proventivo Service received (sortain infor¬ 
mation on 4th -lanuary. Tlio informa¬ 
tion was conveyed to tho Supcrinteridciil 
of the I’rovontivoServicu wlio deputed an 
rndiiiu Ollicer, Mr. Biuman, to act as a 
bogus purchaser of an automatic pistol. 

On tiio morning of 5th January tlioy 
proceeded to Prinsop Memorial aliout 
10-45 a. Ill. and after about an hour tiiey 
saw tho accused Malcolm come up to tho 
meiiiorial. The informer introduced Mal¬ 
colm to Burmau as the vendor ainl ho 
said that the w'ishod to sell the pistol 
which he produced. Negotiations tiion 
took place. The vendor wanted lis. 440 
for tills revolver and another revolver 
whicli Malcolm said he had for sale. 
The bogus purchaser told him that 
ho was willing to give him Jls. 300 for 
tho pair. At this point by an agreed 
signal two other men from the Customs 
Department came up and arrested A^l- 
colin. They found tho pistol in his 
pocket. On his being seized he shouted 
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out for the other accused Eotloley aud 
tlioy were both brouylii; under arrest and 
later on ])roducod at the thana where a 
license wliicli had expired on 31st De- 
ooinl)er was found with Uotteloy. The 
su^^'estiou of the prosecution is tliat the 
whole of the transaction was illegal in- 
asinueii as the accused inteuded to make 
a surreptitious sale to a person wlio was 
not entitled to possess the weapon, and 
tluit the license had been ol)tained by 
lletteley merely for the luirpose of enab¬ 
ling liim to ell'cct this transaetion. Mr. 
(lioeiilicld, Sujierintondent, CuslomsPro- 
^ontivo Hei'vieo, sa.\s tliat Mr. Mann, 
anotiior witho.ss, had informed him of the 
inteudetl sale of the jiistol as far hack as 
Octohor 11)31, and it was then tliat lie 
iiislructicd him (Mr. .Mann) to get into 
touch Njitih Mr. Ihirman wlio jiosed him¬ 
self as the intending imrchascr. It ap- 
pears that the lii-ctise for Lliis pistol was 
not renewed in January. It appears from 
the statement imule liy Mr. lliirman in 
<• 108 ,s-e.xamiiiation that theio was no in- 
tieiiiioii ol the immciliate delivery of the 
pistol h> the aocusod to him. lie says 
that : 

“Miilciilm ti)lil him that luj woiiltl (tiilivcr 
both the woai'r.ns togi'thcr and I would pa;, liim 
thon." 

,\s only one weapon was with him, it 
|is clear tliat the delivery was intended 
Ito take place at a subsequent date. In 
■.uiy case as the sale was not completed 
bio on'ou.;o was committod, as negotiations 
for sale to a |>erson wlio lias no license is 
not ill itself an ol'l'oiice. ,\n oU'eiico under 
S l!J (a) of the A ct IS oolv commitled it 
tin! weapon is actually doliverod to a 
person who has not got a license, lint 
there Ims been an otl'eueo committeil 
iiiidor y. li) (t) imisniueli as the accused 
'Hettelev had in Ids iiossession or under 
his control .an automatic pistol in contra- 
■.volition of the inovi.siim.s of H. 14, Arms 
j\ct, inasmuch as his lieeiiso had a'.io.iiily 
[expired on 31st Dooemher, It is true 
that such delay in the renewal of the 
license is not ordiiiavily ]»rosoeutod. 
There is aJlulo(No. H2) in t he llcngalCjo- 
voniinent Anus Act Manual to the od'oet 
tliat ordinarily applications received for 
renewal of license within 30 days after 
the (late of expiry should he granted,* 
ihit that does not alfect the provisions 
of^..l9 which states that a person who 
has in his possession arms in contraven¬ 
tion of the provisions of S. 14 commits 


an offence. It lias been argued that the 
word “extent” in S, 14 only refers to 
territorial extent, and in support of that 
reference has boon made to form 10 and 
the conditions thoreuiidor (which are 
found in Sell. S, Arms Act ilules) in which 
extent” in Col. 10 refers to territorial 
extent only, and condition three there 
also lofors to territorial extent only. 

Put that does not limit the moan¬ 
ing of the wmrd “extent” in S. 1 
Anns Act. It is true that anyone whol 
fails to deposit arms of which license liasi 
expired or who is in unlawful possession 
is also liable under Cl. (i), S. 19, Arms 
Art. Hut no authority lias been sliownj 
to us limiting tlio moaning of tlie wordi 
extent” in S. 14 to territorial extent.| 
Ko that we think tliat liio possession of 
arms of which the license Jia.s not been 
iciiowcd is iilsopniiishaldoundcrS. 19 (f),J 
Arms Act, read with S. 14. 

As regards the possession of Makolml 
wo think where a weaiion is made ovorj 
moioly for tlio jiurposo of negotiating aj 
Side such possession is not unlawful iii- 
asinueli as it is not possession of tlic 
weapon with the intention of using it as 
a weapon. Such tem]!orary possession is 
not posscs.dun as contemplated by thi 
Act. We therefore think that Malcolm 
has not committed an olVonco under S. 19, 
Arms Act. In any caise, a.s 1 have said, 
negotiations for a sale whore no dolivery 
took jilaco would not he an offence. s, 
regards tlie poi-’session by Jletteloy wo 
tliink tliat he lias committed an olfonce 
under S. li), Anns .Act, inasmuch as ho 
was admittedly in possession of tliis 
weapon a I ter the expiry of I bo period of 
liis lieonso. Ordinaiily under executive 
iiistiuctions no prosecution would result 
within 30 days. In the present case we 
agree witli the linding of the learned 
.Magistrate that both of tiio accused wore 
trying to negotiate a sale surreptitinusly. 
Such sales at the pn^.sont time are highly 
roprelioiisilile and wo think that in the 
circumstances wo would not bo justified 
in not onforciug tlio provisions of tlio 
law as regards the illegal possession of 
this weapon beyond the period of iiceuso. 
In assessing tlio punisliinent for this 
offonoo wo cannot take into account the 
intention of the accused to negotiate tliis 
illicit sale as part of tlie olTcnee of re¬ 
taining unlicensed arms in his posses¬ 
sion, and we think for that oiTenco a 
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sentence of a fine of Rs. 50 will bo sufli- 
cicnt punisbnient. 

\Vc thoi’oforo set .aside the sentences 
which have been passed on both of tho 
accused. Wo .acquit Malcolm but con¬ 
vict IJetteley under S. 19 (0. Arms Act, 
and sentence him to pay a fine of Ra. 50 
in default to undergo ri;^Oious inipti=on- 
ment for three mouths. Mnlcolm is dis- 
charj^ed from his bail bonrl and Rotteley 
will be dischiu’f’ed front his I'ail bond on 
payment ol the lino. Tlie appeal is dis¬ 
posed of accordingly. 

K.S. Order accordingly. 
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il.VNKIS, 0. 1. AND 0. 0. (lllOSE, J. 

Guuri Kinkar IJhakat —Apjtollanb. 

V. 

Mfst^rs, lladlia Kissen Cotton Mills — 
lie3pondciit.s. 

Appeal No. 108 of 1931, Decided on 
4th .Xu^ust 1932, a:{aiiisb ori.qinal order 
of C'ommr. Workmen's Coui])onsalioii, 
Ben-al, D - 21th November 1930. 

(a) Workmen's Compensation Act (1923)’ 
S. 19—Finding as to emplcymenl of workman 
and how accident occurred should be given. 

In writing an order it is for the eonimtssioitcr 

to state his findings as to what th*'aiiplieiint’s 
employment or iliilics were—what he w.i= cn- 
gng‘'J to do; and thou to go on to st.ito his find¬ 
ings as to liow the accidont in fact happened to 
deride whether the .acuident arose out of tho 
employment. [I" ‘■^-1 <1 *■! 

(b) Workmen's Compensation Act (1923), 
S. 30- Question of law—Whole case is open. 

In rasPs hikIpt the .\et if a.siibstanti.'il .ini.’stioi) 
of law arises I ho High (’onrt is entitled to con¬ 
sider the case as a whole on points of faet .is 
well a.s oil points nf 1 iw. [1’ 

(c) Workmen’s Compensation Act (1923], 
S. 3—Injury by added peril disentitles work¬ 
man from compensation. 

If the injury was ot-casioned hy an added peril 
which the worltm.'in brougiit about by interfering 
unnecessarily with a fenced off part of^ the 
miichinc while it was working he is not entitled 
to compensation. [P 22‘2 0 Ij 

liahindnt Nath Chaudhuri--tor Ap¬ 
pellant. 

jAtindra Mohan Ghose —for Respon¬ 
dents. 

Rankin, C. J. -This is a workman’s 
ap[)oal against a decision of the Commis- 
siouer under tho Workmen’s Compensa- 
tiou Act rejecting a claim to compensa¬ 
tion made on the ground that the appli¬ 
cant sustained an injury on 19th March 
1930 while working in the spinning de¬ 
partment of a cotton mill. The appli¬ 
cant’s case is that ho was a piecer, that 
his duty was to tie broken ends of cotton 


threads, that while he was standing hy 
tlie nuiehino and putting a hohliin on a 
spindle the bottom of his dhoti got caught 
between two rollers which were under¬ 
neath tho table of tho machine and he 
says that the I)ottom of his dhoti having 
liacii caught between tbo two rollers was 
])ullO(l in, that ho put out his hand to 
try to pull it out aiul that in tliat way 
his hand gob crushod. It seems that as 
a result of tho injury his arm had to bo 
amputated an ineli or two bt.'low tbo 
shoulder. Tho employers niako tho ca.so 
that it was quite impossible for a }tersoii 
standing by tbo m.acbinc ami eitlier put- 
ting a bobbin iu\ a spindlo'or iloiiig liis 
pro'por woik as a ])ieeor to get bis dhoti 
eauglit between tlie two rollers in the 
manner alleged. Tt is further snid that 
at the time of the aecident tho aiqilicant 
said both to tho doctor and to tHo niaiia- 
gor that ho had got his arm c.nislied in a 
dil'feront way altogether, iiamolv that he 
was trying to romovo a torn spimllo 
handing from tlio tin rollers while they 
were in motion. It was no part oi the 
applicant'.s duly to inlerfcro witn the Lin 
rolhirs. It is not contendeil that it was 
any part of his .luty to tain* out any toiu 
spimllo bandiii,g from the tin rollers. Tho 
till rollers were unduriioatli lh<> tabic 
altogether and tho uiidorncatli jsut oi 
tho tabic, was fenced olT in the maiinor 
winch lias been- described so that it 
would lie necessary, to got one s liaiid 
into tho tin roller to stoop ilown and 

veiudi out uiideriioatli tho table._ 

The Iciiriiod Comniissioucr bad several 
witnesses called beforo him lor thcapidi- 
cant. There is tbo ajipliciint s own ovi- 
donen as to bi.s dhoti being caught by a 
roller. There were follow worlcors with 
him who came and said that tlicy saw 
liis dhoti caught in the roller. Rut .some 
of tlie corroborative witnesses appear to 
have been of a very iionr quality and 
some of tboni also do not profess to have 
seen the actual commeneenient of the 
accident. Against that there w-ia the 
evidence of tho doctor and tho evidence 
of the iTiaiiagor, and tho learned CouiiniF- 
sioner on two occasions examined the 
machine very carefully for himself. lie 
has come to the conclusion—and from his 
description of the machine it is evidently 
very clear—that the story that the dhoti 
got caught between the rollers when he 
was standing by the machine attending 
to his duties is entirely impossilde and 
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must bo disboiieved altogether, it not 
bein^ possible for the dhoti to have got 
caught ill that way. That is a finding 
of fact based upon his own exainiiiation 
(if tlio inachino, but it can lie seen by 
this Court to be very well based indeed 
by reason of the description of the 
inafliino given by tJio Coinrnissioner. 
Tliiit being so tlie Commissioner says: 

“i .III not bcliovo that the accident happened 
(hrou.'h the ajiplicant’s dhoti being drawn into 
i)ic inachino. Jlis case that it .arose out of his 
cnipliiymont in luacil upon this .and I sec no 
olhor ■.v.:y in which it could have arisen out of 
lii.s I’lni'loymcnt, though it might very easily 
have hiipp'jiiod a.s stated by the oppo.“ito jiarty.” 

Now, ono way to deal witli a ca.so of 
tills character would be lor Mio learned 
Ouiuiiii.stiioiior to state bis findings as to 
ivlnil tfio applicant's eiii])loj inent or 
(lutie.-. \vore—wluit bo was engaged to do; 
•uiil tli-'ii to go on to slate Lis lindiiig as 
to liuw the acc.ident, in Jact, haiijiened. 
The Icin'ned ('oiiimissioner’s judgniont 
has giieii a good deal ol tioublo by rea- 
011 t bat it does not follow this courso. 
Itdin*-. not si .tic proi.ci l y what ■ he duties 
ol’ tin; applicant were. 11 is not e.yjiressly 
stated wliother tlio Commissioner was 
-atislieil that rules were made or orders 
given these piecors were not to 

nieddlo with the machinery wliile in 
inolioii. .\s, liowevcr, that is admitted 
I'V the applicant in liis evidence, it does 
not very nm.di matter. It is much to ho 
wished liowovor that the Commissioner 
had come lo some more sjiccilic liiidings 
of fact as to bow tho accident happened, 
if the .striry as to tJio dhoti being caught 
is (iislielieved, the apjihcant is found to 
ho basing liis case iijion a laiso story. In 
that case ono asks oneself why sliould 
not tho ovidonco of tlie doctor and tho 
manager iio believed? ft docs not apiioar 
to me that the statement "though it 
might very easily liavo happened as 
stated hy tho opposite jnirty” is a Rulli- 
<iionb slatenient in the circumstaiicos. 
The dilliculty in dealing with the ques¬ 
tion whether tho accident arose out of 
his oinployineiit without finding how the 
accident arose and going c.arofully into 
the limitations that had been jiut on tho 
duties of tho applicant is very consider- 
.ihle. In ono case, for example, Mrs. Mar¬ 
garet Thom, or Himpson v. Hinclair (l), 
(though it wa.s not a case (juitu of tho 
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jii'esent character) it was said by Lord 
Shaw of Dunfermline; 

“I think that the statute Is not satLsfiod by 
asking the question as to whether the nature of 
the employ men I, of tho injured person had any 
causal relation to the accident, because it is 
clear that iii very many instances the accident 
.aro.so out of the omploymeut a.s such, apart from 
the particular nature of tho service which tho 
injured workman had to render"; 

and in another passage tho same luavned 
Lord says; 

‘‘My vi '.w of the statute is that the expression 
‘arising out of the cinploymoiit' i.s not confined 
to ‘the mere nature of the employment.’ The 
eviirossion, in my opinion, applies to tho employ¬ 
ment as such to its nature, its conditions, its 
oblig.ations and its incidents. If by reason of 
any of these tho workman is brought within the 
/.one of special danger and so injured or killed, it 
appears tome that the broad word.s of the statute 
'arising out of the cinployinetjt’ apply. If tho 
jieril which he ciKxnuitcred was not an added 
))rtiil produced liy the workman himself, as in the 
of I'litmi) V. Coh'len h'lailr Mi'lh On. (2) 
and Darnef. v. N'lnnen/ Ctilliery Co. (H) iu this 
Hoii'.o then a c.ase for compensation under tho 
statute appeals to ari.so.” 

I cannot say thoi'oforo that I am at all 
satisfied with the obseivation "l see no 
111 her way iu which it could have ari.son 
out of Iiis cmidoyincut”; and if tho ques¬ 
tion bofoio ns was a question to ho de¬ 
cided merely hy criticizm of tho learned 
Commissioner’s judgment there would ho 
a great deal to he said for tho ajiplioant. 
Wo have however to consider this case 
as a whole. If a suhstanfial question of 
law arises wo arc entitled lo do so on 
points of fact as well as on poiut.s of law. 
l.''rom this si and point it appears to me 
jilain oiiougli that tins is one ol those 
caso!-' where it is shown that the injuries 
arose to tlie apidicanl by reason of what 
has been described in tlie language I have 
just quoted as "an added jioril produced 
by tlie workman himself.” Similar cases, 
may bo found in the books. The case to. 
which roforence was made in the case 
cited is the case of Plumb v. Cohdev Flour 
Mills Co, (2); and tho iirinciple that has 
often been laid down may ho stated in 
tho language of Lord Dunedin (quoting 
and adopting Lord Ijorehurn) thus: 

■‘Not can you don.v him comjH'usation on tho 
grouud only that ho was injured through break¬ 
ing rulcfl. But if tho thing ho docs impruileutly 
or disobodiontly is different in kind from any¬ 
thing ho wa» roiiuirod or expected to do and also 
is put outside the range of his service by » 

T. (i9T4)Tl3Tj2=8.VL J iriT iof=3o'TirH 
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genuine i)rol)ihition. then I should say that the 
ofluidonUl injury did not aiiso out of his em¬ 
ploy iiient.” 

WihliouL enfcorinfl into any question 
whethov this boy was f{uilty of snob wil¬ 
ful fioiuluct as is montionotl in S. U, snb- 
iS. I (b), Workmen’s Compensation Act 
of 1!)23, r am satisfied th.it the duties of 
;a piecer do not inoludo anythin!; which 
requires his gettinj; down umlernoath tho 
table and intorferinf; with tho tin rollers 
while they are in motion. Accordinj; to 
tho applicant’s own statement of his 
duties they do not iucludo anythin^; of 
the kind. Ilis own version of his duty 
is that he lias to join ends of threads 
when the machine is in motion; and tlie 
underneath part of tho table is fenced to 
keep him out. Tiierotore his story as to 
tho dhoti being caught while ho was 
merely standing by the machine being 
found to ha impossilde, the applicant is, 
in tho particular circumstances of this 
case, under the very strongest suspicion 
of having been doing something under- 
neath tho table which he desires to con¬ 
ceal because it was altogether outside his 
function. I see no reason at all why tho 
evidence of the doctor or the manager as 
to what tho lad was doing should not be 
accepted. I do not know why tho learned 
Commissioner has not said tliat he would 
accept it or does not give some reason 
,for not accepting it. In my judgment it 
is proved on tho facts of this case that 
the injury was occasioned liy an added 
peril which the lad brought aiiout by in¬ 
terfering unnecessarily with a fenced-olY 
part of the machine while it was work¬ 
ing. In these circumstances the appeal 
jfails and must he dismissed with costs. 
'Hearing-foe two gold inohurs. 

C. C. Ghose, J .—I agree. 

M.N. Appeal dismissed. 
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Mitteu and S. K. Chose, JJ. 

Nanda Lal Boy and others —Appel- 
lants; 

v. 

Pramatha Nath Boy and others —Res¬ 
pondents. 

Appeals Nos. 332 and 370 of 1928, De¬ 
cided on 14th March 1932, from original 
decrees of Sub-Judge, 5th Court, Dacca, 
D/- 28th February 1928. 

(a) Fishery—Title to tidal and navigable 
river can be proved by express or presumed 
grant from Crown. 

Durden of proof of title to an exclusive fishery 
in a idal, navigable river can be discharged by 


proving an express grant or by giving evidence 
thiit a grant though not capable of being pro¬ 
duced will bo pre.suinod: A 111 1914 P G 48 and 
11 Cal 4.84, lief. [P 227 0 1, 2] 

(b) Evidence Act (1872), Ss. 42 and 13— 
Judgment declaring person to be auction- 
purchaser though not inter partes is admis¬ 
sible. 

A proviona judgment in which one of tho par¬ 
ties successfully assorted that ho was the owner 
of certain properties us purcliasor at revenue 
sale although not inter partes is admissible in 
evidence as nvidenco of a transiiction and asser¬ 
tion of title under S. 13: 22 Cal 6.83 (/> C), Pel 
on. [P 228 0 2] 

(c) Fishery—Conduct of proprietor must be 
considered in determining possession. 

The course of conduct which tho proprietor 
might bo expected to follow with regard to his 
own interest must >)0 taken into aeeount in do- 
tcrmiiiing the sutliciency of a possession of Iho 
fishery. f,l' 220 0 IJ 

(d) Deed—Recitals—Evidentiary value of. 

UepcaU’d assertions of title in ancicyit doen- 

lueiits being more rnrital... am no evideiieo of 
wlnvt is there, recited though actual jtossession in 
conformity th.;rewilb would constitutu a prinni 
facie title: /Irixton v. CoriHichi, (1878) :! ,1 C 
641, Pief. [1> 229 0 2] 

(e) Civil P. C. (1908), S. 11—Previous deci¬ 
sion—Pleadings and circumstances should be 
considered. 

It is necessary to examine Iho derision and 
tho pleadings and tho circnmstance.s which led 
to tho decision if it is to operate as res judirata. 

LP 230 (1 Ij 

(f) Civil P. C. (1908), S. 11--Applicability 
depends on identity of issues and not subject- 
matter. 

The rule of res judirata, docs not depend 
upon the identity of tho suhjeet-matter, but it, 
depends on the id. ntity of the i.ssues. 

[1*2.30 0 2) 

(g) Civil P. C. (1908), S. 11—Substantial 
effect of previous decision must be con¬ 
sidered. 

In order to consider whether a previous deci¬ 
sion is res judicata or not tho substantial effect 
of what has been decided in the ha.s to be 
considered. [P 230 0 2J 

(h) Evidence Act(1872),S 87.~Rennel’s map. 

Rcnncl’s m:ip indicates correctly tho course 
of rivers, but it cannot bo regarded as giving 
correctly the direction of villages. [P 231 0 Ij 

(i) Decree—Value of—Decree for rent not 
executed—Probative value to prove posses¬ 
sion is small. 

A decree for rent is cortainly evidence of pos¬ 
session of tho dccrco-bolder, but its probative 
value is small if the decree ia not proved to 
have been oxocntod and the rent realised: Neil 
V. Duke of Devonshire, (1882) 8 A 0 135, lief. 

[p 232 (J n 

(j) Adverse Possession—Mere participation 
of rent ia not sufficient for ouster. 

Mere participation of the rent and profits of 
jalkar without more by tho cosharors even for 
a long period of time is not sulficiont to gpn- 
stitute ouster: Corea v. Appuhamy, (1912) A 0 
2S0andA JB1918P0 1,ife/. [P 233 C 2] 
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Jogesh Chandra Boy, Bupendra 
Coomar Mi tier, Bankim Chandra Baner- 
■jce and Nirmal Chandra Chakravarti — 
for Appollants. 

D. N. Chakravarty, Sarat Chandra 
Jianak, Gunada Charan Sen, Pnikash 
Chandra Mazumdar and Ashita Banjan 
Gliose —^or Jioupoiidents. 

Mitter, J .—Four main questions fall 
for determination in tliis appeal by the 
plaintiffs: (l) whether the plaintiffsliavo 
cslablisliod their title to the fishery 
known as the Bikranipur .lalkar in the 
tidal and uavifjableriverPudma; (2) what 
is the boundary between tlioir jaikar and 
I he respondents’ (defendants I to 5) 
jisliury known as the Muknndia Jaikar; 
!.'f) wliether the plaintiffs have lost their 
title by adverse possession of the dofon- 
daiils to the portion of the lishory now 
in dispute and (1) what is thole^tal effect 
nf the proceediu£'s of f 81(), 1H43 and of 
(bo award of the arbitiator in certain 
suits instituted in 1909. The principal 
contestants to the appeal are Itaja Janaki 
Nath Hoy, a {'ontloman possessed of con- 
.-idetablo wealth and his nephews. 

In this action plaintiffs claimed a de¬ 
cree for recovery of joint po.ssossion with 
their cosharers to the extent of their 
three annas two ^'andas one kara one 
kranti one danti shares in that portion 
of the fishery which is described in Sch. 2 
to the plaint after declaration of their 
title as proprietors to the fishery de.soril)od 
in Sch. 1 to the plaint of which the 
(irffporty in Sch. 2 is claimed as form- 
iuy a part. The plaintiffs also rested 
ihoir claim to the disputed portion of 
the fishery ou the ground of adverse pos¬ 
session for more than the statutory 
period of 12 years. In the alternative 
they claimed that if the riglit to the dis¬ 
puted fishery (jaikar) bo not established 
on the ground of their title as proprietors 
or on the ground of adverse possession 
ilioy may bo given a declaration that 
they have acquired 

‘ji light of oasoment and presoriptiyo right on 
(ho ground that they havo boon holding poasca- 
aion of the said right in aucccaaiou to their pro- 
decossors for upwards of CO yeara openly, peace¬ 
ably, uniuterrupledly and as of right." 

They also claimed a decree for the 
«uin of Es. 536-10-3 as their share of 
the profits of the disputed jaikar dur¬ 
ing the pendency of the proceedings 
under S. J46, Criminal P. 0., which had 
beoB withdrawn by the defendants and 
also claimed tentatively the sum of 


Es. 1,600 as mesne profits. The plain¬ 
tiffs failed before the Subordinate Judge 
of Dacca. Henco this appeal to this 
Court. 

The case as stated in the plaint is that 
there is a jaikar mehal described in Soh. 1 
to the plaint known by tlio names of 
Nadi Padmabati, Balabanta Narhi Korha, 
and others, that this jaikar mehal was in 
very ancient times an independent jaikar, 
that it was subsequently incorporated in 
mmiudari 1 of the touxi of the Col- 
locborate of Dacca and the Sadar jama 
of the said zamindari was fi.vod at 
Es. 1,222-8-4 that the boundaries of 
the jaikar portion now in dispute is given 
in Sch. 2 of the plaint; that ono-third of 
the jaikar formed the howla of Shanidas 
Pal witliiii the said zamindari and the 
remaining two-thirds of tlio jaikar re¬ 
mained in the khas possos-sion of the 
maliks; that the zamindari stood in the 
name of Eaj Krishna Eoy; that it was 
sold for arrears of Covei’umont revenue 
on 24th August 1832 (Bhadra J239 B. S.) 
and was iniichasod in the name of Prein 
Chand Roy, fatlioc of Raja Sreenath Eoy, 
defendant 1, who diedpondingtbisaction 
and Raja Janaki Nath Eoy (defendant 2) 
and grandfather of defendants 3 and 4. 
Jadu Nath Eoy and Priya Nath Eoy and 
Iswar Chand Desinukhya in equal shares; 
that the eight annas purchased by Prem 
Chand was for the benefit of himself and 
his three uterine brothers Curu Prosad 
Eoy, Hari Prosad Eoy and Ohaitanya 
Das Key, that Iswar Chandra sold bis 
eight annas share of the zamindari to 
Trilochan Chattorjeo who in turn sold tlio 
eiglit annas to the Pal Choudhurys of 
Loliajung; that the .Pal Choudhurys and 
othois difMo-ioi'' 0 *l the Eoy Choudhurys 
from a portion of tho jaikar described in 
Sch. 1 and a suit was instituted by I’rom 
Chand Eoy for recovery of joint posses¬ 
sion of tho disputed portion of tho jaikar 
and was fought up to the Saddar Dewaiiy 
Adawlut and was decreed with mesne 
profits: that the plaintiffs as \vell a.s de¬ 
fendants 1 to 5 are descendants of the 
Eoy Chowdhurys and plaintiffs have got 
certain shares in the jaikar which are de¬ 
tailed in paras. 13, 14 and 16 of the 
plaint. 

The plaint proceeds to refer to several, 
proceedings in support of their title and 
possession, viz., Suit No. 22 of 1851, in 
the Court of the Principal Sudder Amin 
of Dacca, the resumption proceedings of 
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18()1, Suit No. 37-1 of 1864 in tl)e Court 
•of tlie Munait of N.arayan;»ung 0 against 
the Government anrl the ijaradars of the 
Govei’imient, ami roly on the principle of 
ociuitiihle estoppel against dofondanls 1 
to 0 oil the basis of what transpired in 
tlio course of those suits and proceedings. 
It is not necessary to refer to tlio liistory 
of tliGso suits and proceoding.s now, as 
they will have to ho referred lo in detail 
hereafter. In para. 7 of the plaint the 
plaintiffs refer to certain demarcation 
proceeding.-; under Act ■') of 187.'5 and 
refer to important admissions alleged to 
hare hooii made hy the principal defon- 
dants or tlieir predecessors in the petition 
of oiijaction as to the description of tlie 
upstream limit of the plaintiffs' jalkar 
now in dispute. The plaiiitills thoti pro¬ 
ceed to state tliat with regard to a 
portion of the jalkar described in Sch. I, 
to tiic jilaint wbicli is marked as A, H, 
C, 1) in the sketch map attached to the 
plaint and whic’n lay within the district 
of F.ivitipur proceedings under S. HO, 
Criminal P. G., were started and the 
first party to the said proceedings were 
the principal dofendaiits 1 and 2 and 
Hoy Sitauitli Roy father of dotendants 3 
and 4 and the principal rlefondarit 6 and 
some other persons and plaintiff 7 and 
the predecessor of some of the plaiiitills 
and some cosliaror pro forma defendants 
wore the second party to tiio said pro¬ 
ceedings .ind the jalkar was attaclied 
under B. 116, Criminal 1*. C. 

The plaint farther states that in those 
proceedings the first party described the 
portion marked A, B, C, I) in the an¬ 
nexed map as included in nielial char 
Mukundia hearing Touzi No. 4,000 of tho 
Farid pore Collcctorate and the second 
party described the said portion of tho 
jalkar as included in Sch. 1, and apper¬ 
taining to Zamindary No. I, Raj Krishna 
Roy; that aggrieved by the order of 
attaclmient three title suits' were insti- 
tutdtl, one hy some of tho principal 
defendants (wliich includes some of their 
predecessors), the second hy some of the 
])rescnt plaintiffs (which term includes 
their predecessors as well) and the third 
by tho Pal defendants in different Courts 
in l'’avidpur and all those were referred 
to the arbitration of Mr. Sarada Charan 
Mitra, formerly a Judge of the High 
Court of Calcutta, who after taking evi¬ 
dence given an award, that by the said 
award he decided that the ujan (ups¬ 


tream) siniana (limit) of the jalkar de. 
scribed in Sch. 1, of this plaint was the 
ujan simana and was represented by the 
line E F as in the map annexed to the 
plaint and hold that the plaintiffs and 
tho cosharer defendants wore entitled to 
tho portion of the jalkar marked A, B, 
C, 1) in the annexed map and the Court 
ordered a decree to be made on tiio saitl 
award and tlie appeal against the said 
award was dismissed, that the principal 
defendants are hound by the decision in 
the title suits and are cHto])ped from 
(ILiestioning tho findings in tho said suit 
hy reason of tho rule of res judicata. 
The plaint next alleges that in the year 
1917 aiiotlior proceeding was started 
under S. l-lo, Criminal P. C , in rosjKJCt 
of tho jalkar now in dispute in wliich the 
plaintiffs jiro forma defeudant.-i 10 to HI 
wore tho first [larty and the i^rincipal 
defendants wore the second part y and 
the ^^liigistrate decided LliaL tho second 
party were ontillod to tlio possession of 
the same hy his order dated 31st Octo¬ 
ber IfllH, that iluring tho pendency of 
tho 1 lo case tho disputed jalkar was 
attached and Rs. 27dn was collected from 
tho said Mohal liy making settlement liy 
auction and this sum was ilotiositcd in 
tho Jtaeca criminal Cnurt and was un¬ 
justly withdrawn hy the defendants. 

The order of tho criminal Court lias 
given rise to tho cause of action for tho 
suit which was hroiiglit on 3(h.li Beptom- 
hor 1!.)21 within three years from Cm 
date of tlie order under B. 1 1-"j of tlio 
Code. In para 10 of tho plaint tho 
plaintiffs say that they and their p*’c- 
decessors in interest have been in ad¬ 
verse possession of tho jalkar for up¬ 
wards of 70 years and have also acquired 
aright by adverse possession. In iiara 11 
of the plaint tho plaintiffs alleged that 
plaintiffs and their predecessors have 
continued to hold jiossession of the 
jalkar as of right, peacefully, unohstruc- 
tedly without any interruption for 70 
years on receiving rents, kabuliats and 
fish from the dealers in fish, hy granting 
ijara settlements for a term fixed to 
thorn, and hy holding the same in khas 
pos.HOSbion and they have acquired a 
prescriptive right and right by easement 
therein.- On theife allegations plaintiffs 
ask for the reliefs mentioned in tho 
beginning of the judgment. Nothing 
further need be said about plaintiffs’ 
claim based on “prescriptive right an-l 
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right by oasement" as the claim on this 
basis has been abandoned in this Court. 
Several of the defendants filed their 
written defences but as they generally 
follow the same lines it is sufficient to 
sot forth the defence raised in the writ¬ 
ten statement of the principal defen. 
(hints 1 to 4. 

These defendants contend (l) that the 
;-.uit is barred by limitation; (2) they 
idmit that the iilaintilTs, defendants I 
to 5, tho defendant 15 and defendants 16 
to 36 have got Zamindary right in 
i^ainindary J, llaj Krishna lioy and 
defendants 16 to 94 have got howla 
I ight in one-tliird share of tho Howla 
Shanidas Pal l)ut they deny that tho 
.lalkar (fishery) described as lying within 
the boundaries mentioned in Sch. 1, in 
its oiitii'ety and the jalkar described in 
Sell. 2 ajro included in the said Zamin- 
dary 1 on tho Ilowla Sliyiimdas Pal; 
(3) they deny all knowledge of the 
loveuue sale of tho Zamindary 1, Raj 
Krishna Roy in tho month of Bhadra 
1239 B.S. They deny tho possession of 
L’roni Chand and Desuuikhya in the dis¬ 
puted jalkar, on the other hand they say 
that tho Zamiiidar of Char Mukundia 
had been in possession of the disputed 
lalkar oven from before the permanent 
sottlome.nt and tho maliks of Zamin¬ 
dary 1 had not been in possession; 
(1) they contend that they are not bound 
by the decision in Suit No. 22 of 1851, 
by the resumption proceedings of 1831 as 
the proprietors of Char Mukundia (their 
predecessors) wore no party to tho said 
I wo decisions; (5) they contend that 
they are not hound by tho decision in 
tho suit brought by their ancestor Prom 
Chand Roy against Pal Bahus and Gopi 
Mohan Son inasmuch as the owner of 
char Mukundia, the jirodecessor-in-in- 
torest of tho defendants were no parties 
to the suit and this decision is no evi¬ 
dence against them ; (6) tliey contend 
tliat neither the decision in Suit No. 22 
of 1851 nor the statements of the plain- 
tifTs in the said suit can be used as evi¬ 
dence against them as tho owner of Char 
Mukundia was not party to the said suit; 
(7) they contend that tho statemonU of 
plaintiffs predecessors cannot be used in 
their favour ; (8) they say that in the 
demarcation proceedings of 1903 neither 
defendants 1 and 2 nor the father of de¬ 
fendants 3 and 4 made any statements 
or sign any papers and that the state- 
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ments were made by the ijmali officers 
who acted under the direction of the 
plaintiffs ; (9) they do not admit the 
accuracy of the map filed with tho plaint; 
(lO) they say that the arbitrator did not 
decide the question of tho boundary bet¬ 
ween the two jalkars and allege that the 
subject matter of the dispute in respect 
of which the award was given became 
dry chur immediately after the decision 
of tho proceedings under S. 145 which 
gave rise to tho three title suits which 
culminated in the award; they contend 
that the award cannot operate as res 
judicata on tiio question of boundary. 

(11) They contend further that neither 
the rnaliks of ;!amindary No. 1 nor those 
of Howla Shamdas Pal ever acquired any 
indefeasible right by adverse possession 
to tho disputed jalkar. They next raise 
tlio defence that the plaintiffs the pro¬ 
forma defendants and the principal 
defendants I to 5 jointly own and 
possess tho jalkar as lying within the 
boundaries of Sell. 1 excluding therefrom 
the boundaries of the Sch. 2 and the 
jalkar lying to tho south thereof. These 
defendants then proceed to set forth 
thoir own title to the jalkar of Char 
Mukundia. There was a /amindari Char 
Mukundia and others Sarkar Fyzabad 
and others and there was a several fishery 
called Nadi Balahanta Bil Baor in the 
public tidal navigable river Padma, 
I’admabati or Ganges. Those two sepa¬ 
rate rnehals carried separate jamas; after- 
wards they were incorporated into one 
Touzi, viz., 110 at the time" of tho per¬ 
manent settlement which has become 
touzi 4000 of the Faridpur Collectorate. 
It carries a Sadar jama of Rs. 3,142-10-3. 
The devolution of the zamindary from 
Maharaja Jtam Krishna Roy to Mr. J. P. 
Wise is shown in the following chart. 

Maharaja Bamkriahna 

Jiban Kriahna (his son) by inheritance 

=J. C. Sarkies (by suction purohase) 
=ilaharam Kbatun 

I 

Osreib Jtosaain Ramgam Khatun 

12 annas 4 annas 

=Mr. Wise (by sold to Mabommad Fazal 

purchase) =3old to Abdul Gani 

=sold to Mr. Wise 

Mr. Wise on whom the zamindary 
devolved eventually granted a Patni 
settlement in respect of the jalkar mahal 
to Girish Chandra Guha in 1279 B.S.— 
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1872 A. 1). Oiiish Chandra had 10 annas 
8 pies share in tlio patni. Bepin had the 
remaining o annas 4 pies in the same. 
Gii'ish mortgaged his 10 annas 8 pies 
share of the patni to llaja Sreenath Iloy, 
Raja Janaki Nath Roy and Rai Sita Nath 
Roy Bahadur, father of defendants 3 and 
4, and in execution of the mortgage decree 
the mortgagees purchsed the 10 annas 
8 pies share of Girisli in the patni in tho 
year 1882 and took possession of tho 
same in tho same year and tho remaining 
5 annas 4 pies share aie in ownership 
and possession of defendants ,") to 1). 
Mr. Wise sold tlie zamiudary interest 
and tile jalkar right to one Mr. David 
and defendants 1 and 2 and father of 
defendants 3 and 4 purchasod tho same 
from the Administrator General when 
David’s estate haii been in his hands in 
tho year 1301 B. S.=1894 A. D. 

Defendants 1 and 4 give in a schedule 
attached to the written statement the 
boundaries of their jalkar which is known 
as Nadi Balawanta a local name for river 
Padma. They contend that the allega¬ 
tion that upstream of the jalkar claimed 
by the plaintiiTs was Baugabaria and 
Narikelboria is false. They refer to a 
case under Regn. 49 of 1793 between 
plaintiffs’ and defendants’ predecessor by 
which it >vaB decided that the downstream 
limit of their jalkar extended upto tiio 
south of Char Bahebdi, they contend that 
decree of 1810 inter partes operates as 
res judicata on tho question of boundaries 
between tiio two jalkars. Tiie upstream 
limit of the Bikrampur Jalkar they say 
has never been on the upstream side of 
the southern boundary of the said Char 
Sahobdi. Tliey contend that tliey are 
nut bound by the proceedings in the suit 
boUveen Prem Chand Roy, their ancestor, 
as owner of tho Bikrampur Jalkar and 
his coshaier the Pal Babus and Gopi 
Mohan Sen. They insist that tho plain- 
tifl's have no right to the jalkar claimed 
by tbem on the ujistrcam side of the 
moutfi of river Satar. They contend 
that they have been in adverse possession 
of tho jalkar described in Sch. 2 to the 
plaint for more than hundred years and 
have acquired a title by adverse posses¬ 
sion. They say that the father of the 
defendants 1 and 2 or the grandfather 
of defendants 3 and 4 had no right 
to tho Mukundia Jalkar before their 
purchase of the patni right and what- 
ever right they had to the jalkar men¬ 


tioned in Sch. 2 of the plaint as co~ 
sharors of the plaintiffs in the Bikram- 
pore Jalkar have been extinguished by 
adverse possession for 100 years and 
knowing this these defendants purchasod 
on 17th Aswin 1289 B. S. (1882 A.D.) 
10 annas and 8 pics share of the patni 
right of Girish Guha under the owner of 
Char Mukundia and subsequently pur- 
chased tho entire maliki right in 1301= 
1894 and have been in adverse possession 
in both the said patni and zamindari 
rights for upwards of 12 years against the 
owners of the Bikrampore Jalkar. Defen¬ 
dants G to 9 lake tho same lino of defence 
except that they deny tho title of the 
plaintiffs to the Bikrampore Jalkar. On 
these pleadings several issues wore 
framed. 

They are to be found at p. IG], B K .A, 
It will not bo necessary to rofe'.’ in de¬ 
tail to all,tho issues as tho controversy 
has been considerably narrowed down 
before the Court. 1 will deal first with 
the question of tho title of tho plaintiffs 
to the Bikrami)oro Jalkar. Tho first j»avL 
of issue 20 is as follows : llavo the 
plaintiffs any independent or several 
lishery in the Padma ? On this issue the 
Subordinate Judge decided against the 
plaintiffs and ho seems to be of opinion 
that the plaintiffs must fail as they have 
not produced a grant from tho Crown or 
have proved a lost grant. Tho burden is 
undoubtedly on the jdaintiffs to show 
that tho Bikrampore fishery lias come to 
them under a valid and effectual grant 
from the Crown which has been sus¬ 
tained by tho continuous use and cm-! 
pluyment of themselves, and their co-i 
sharers and their piodeccssors. It is! 
now well settled that title toanexclusivej 
fishery in a tidal, navigable river can bc| 
established by proving an express grant 
or by giving evidence that a grant though 
not capable of being produced will be 
presumed. Bearing this in mind we pro¬ 
ceed to discuss whether plaintiffs havo* 
established the title to the Gshery which 
they describe in their plaint. They say, 
as has been stated already, that their 
jalkar was an independent jalkar and was 
included in zamindari of touzi No. 1 of 
tho Collectorate of the district of Dacca 
and tho Sudder jama of the said zamin¬ 
dari No. 1 along with the said jalkar 
was fixed at Rs. 1,222-8-4. A one-third 
share of the jalkar formed the Hqwla 
Shamdus Pal for which a fixed jama was 
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payable to the maliks of the said mmin. 
davi and the remaiaiu!* two-thivds shave 
was held in khas possession by the maliks 
who used to enjoy the same by }^rantin ;4 
leases to fishermen. This is not now 
disputed by the defondants-respondents. 
This /acnindari, the plaintilTs allege, 
was sold at auction foriarroars of Govern- 
inont revenue in Bhadra 12;39 B. S. 
J832, when it was purchased in tlie names 
of Prom Ohand Roy Choudhury and 
Iswar Chandra Das Mukhya in equal 


shares. The purchase is not disputed* 
but what is disputed is that the purchase 
was not at a revenue sale, a matter to 
which we shall return hereafter. The 
purchase by Premchand in respeot of the 
eight annas share is not di-sputed. It is 
not disputed that the purchase was fur 
the benefit of Premchand .and his three 
brothers, the predecessor of the plaintiffs 
and defendant 5. The following gone.a- 
logical tree shows the relationship bet¬ 
ween plaintilTs and defendants 1 to 5. 


Premchand Ouruproaad Hariprowd Chaitanya Chandra 

I. i I I 

I 1 I Heirs Ifariliil Some of tho 

Eajiv Srco llajii Sitanath some of the adopted son. pUinlilfs, 

Nath, original Jauakioalh plaintiila | 

defoudawt 1. Eny, llarcndralal l)-5. 

I plain till 2. 

1 • I ■ 

Jvumar Prarnalha Jadunath, Privanath, 


NalhEu\. l)-a. i)-l. 

ft appears that plaintii'fs and dol'on- 
dauts I to o jointly owned the H aunas 
share of the jiilkar which was .settled 
with tou/.i No. 1. Tliore is nodisputc as 
to shares of the plaintifi's in tho jalkar 
whatever tho limits of tho jalk.ir arc 
determined to ha and tliorot’oro W'O have 
not thou; 4 ht it necessary co ilotail the 
shares of the plaintilTs and defendants 
respectively in the said jaikar. In this 
case it is true that no grants from tho 
Government in tho shape of pattas liavo 
l)ccn produced. But tiiat fact will not 
affect plaintilfs’ title if circuinstancos 
exist from which such a grant can he in¬ 
ferred. In dealing with this (luestion it 
is important to remember what has l)eon 
said by their Loidships of tho .iudicial 
Coininitteo of the Privy Coujicil iu the 
case of Sreenath Hoy v. Dinabatidhii Sen 
(1), where tho title of tho dofondants iu 
the Mukundia Jalkar was challenged by 
the Sens. At p. 227 {of dl I. A.) their 
ijordships said this : “Although, on tho 
ocher hand, when Government has 
created a separate estate of jalkar at tho 
period in ([uestion it is usual to find some 
entry of it in the decennial settlement 
papers, no evidence wa.s forthcoming to 
show that jalkar grants made prior to the 
decennial settlement or that settlements 
with zamindars made at the time of it 
must necessarily have taken the form 
of pattas or some other muniments 
J, A 1 B 1914 P~6 48'=4l 1 A 231 = 42 Cal 
489--25 1 0 467 (P C). 


which .should now bo in the zamindar's 
possession, or be recorded in the Govern¬ 
ment archives still in existence. In 
practice such oiiginal grants are hub 
rarely forthcoming now, and resort must 
bo liad bo seoondavy evidence of them, 
or to tho inforenco of a legal origin to he 
drawn from long user: Garth, G. J., in 
Ilaridas Mid v. Mahommad Jaki (2).” 

In the case before us such secondary 
ovideiico exists and it is of such a charac-j 
tor that wo have no hesitation in saying 
that such a grant should ho inferred. 
Indeed such a grant was recognized by 
the Govorninent. fn a proceeding bet¬ 
ween the Government and tho projirie- 
tors of tho Bikrani{)ore Jalkar Govern¬ 
ment reco ;nized that tlio Bikramporo 
Jalkar whose upstream limit was Deo- 
khali belonged to tlie iirodecessors of tho 
present plaintiff's and had been in oxis- 
tonco from before 1193 B. S., prior to 
tho date of tho permanent settlement of 
1793. It appears that in the year 18b I 
the Government assessed rent in respect 
of that portion of tho Bikramporo jalkar 
from Bagra to Khaliya Bagra, a portion 
downstream of the portion of the jalkar 
now in dispute and Bremchand Roy, pre¬ 
decessor of defendants 1 to 4 and Hara- 
lal Roy predecessor of defendant 6, as 
well as the plaintiffs’ predecessors ob¬ 
jected to the assessment and claimed 
that their jalkar whose u pstream limi t 
2. (1886) 11 Ottl 4 'l4. 
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was the peepul tree or aswatha tree in the dant it was asserted hy Premchand Eoy 
iiouso of Kaimuddi Chakladar of Jonojat that he had along with Desmukhya de- 
oa the northern bank of the river and fendant purchased the Bikrampore za- 
the house of Sadananda Guha of Deo- mindari at a revenue sale in the month 
khali on the southern bank and the of Bhadra 1239 B. S., corresponding to 
downstream limit wasDadpur and Mati- 1832 : see Ex. 1(5 dated 15th June 1852 
bhanga, etc., was their jalkar from before Book B-87 (bottom) and that position 
the date of the permanent settlement was accepted by the Court and the 
and sliould bo released from assessment plaintilT obtained a decree against the 
and their objection was allowed. The Government. It is certain that this is 
Deputy Collector was satisfied from the good evidence of the assertion by Prem- 
papers which consisted of decrees of chand of iiis purchase at a revenue sale. 
Courts and a certain kobala of the year If Premchand was not a revenue sale pur- 
1195 B. S., that Nadi Padmahati of de- chaser the fact would at once have been 
fendants 1 to 9 which included Prem- challenged by the Government, Indeed 
chand Iloy was not excluded in the do- the denial of defendants 1 to 4 in this 
connial settlement from the Bikrampore behalf is very evasive for they say in 
zamindary No. 1 llaj Krishna Roy which para. 4 of the written statement that 
admittedly belong to the plaintill's and they are not aware of the revenue pur- 
defendants 1 to 5: see B. K, B/J88 chase. It is difficult indeed for defen- 
Bubakari Ex. 17 (c). Tliis decision was dants 1 to 4 to say that their ancestor 
affirmed by the Commissioner on 24th Premchand was making an untrue assor. 
April 18(52. tion in this respect in 1H52, and the 

Apart from this there was dispute bet- written statement is tliereforo put in 
ween the proprietors of Bikrampore Jal- that evasive form. The Bubordinato 
kar and the Mukundia Jalkar regarding Judge says that the decree J^x. 16 of 
the boundaries between tlio two jalkars 1852 whore there is recital about the 
so far back as the year 1197 B. S., as revonuo purchase by I’romehand Roy is 
will appear from the Rnbakari of civil not adraissihlo in evidence against the 
Court of District Jalalpur, Ex. 11 11 K B, owners of Mukundia Jalkar as they were 
p. 51 and ^ this is undoubted evidence no parties to the said suit. That decree 
that the right of the proprietors of the Ex, 16 altliough not inter jiartes is ad-j 
Bikrampore zamindari was recognized by missible in evidence as evidence of a 
the proprietors of Char Mukundia zamin- tronsaction within the inoaninig of S. 13, 
dari and the dispute was as to the boun- Evidence Act. .It is too late now to 
daries: see B E B, p. 55 1 to 10. Indeed contend after the decision of their, 
it is admitted before us by Mr. Dwarka- Lordships of the Judicial Committee of 
nath Chakravarty who appears for the the Privy Council in the case of Ham- 
Baja defendants that the Bikrampore ranjan Chakravarty v. Ram 
zamindars had a jalkar downstoam of Singh (3) that the decree is not admis- 
the Mukundia Jalkar and the same ad- sible in evidence against the defendants, 
mission is made before us by Mr. Guna* We are unable to follow the reasoning 
da Charan Sen who appears for defen- of the Subordinate Judge : 
dants o to 9. Plaintill's predecessor as “ that the lecital is in first part of the decree 
well as the brothers of Premchand the and the defendants rightly question its binding 
predecessor of defendants 1 to 4 pur- P- 

chased the Bikrampore fishery at a reve- In the absence of any evidence to the 
nue saje in the year 1832=1239 B. S. contrary and having regard to the fact 
The defendants while admitting the pur- that the recital is to be found in a very 
chase of the Bikrampore Jalkar by Prem- ancient document (1852) by the ancestor 
chand for himself and his brothers deny of defendants 1 to 4 and having regard 
that the purchase was made at a sale for to the evasive nature of the written 
arrears of Government Revenue. Indeed statements of defendants 1 to 4, we 
it is too late now to raise the contention aro of opinion that plaintiffs have 
for it appears from a decision of the year proved the purchase of the Bikrampore 
1852 of the Principal Sudder Amin of Jalkar by Premchand at the revenue sale. 
Dacca in which Premchand Roy was the Mr. Jogesh Chandra Roy appearing for 
plaintiff and the Collector of Dacca on the plaintiffs-appellanta h ave admitted 
behalf of the Government was the defen- 3 . (1896) 22 0*1688=22 IA 60 (PC). 
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the title of defenclants 1 to 4 in the 
Char Muknndia Jalkar and have admit¬ 
ted that the said jalkar appertains to 
Tou/d No. 4,000 of the Colleotorate of 
the District of Faridpur. 

The question of boundaries is the more 
diflicult. This dispute regarding boon, 
dories between the two jalkars com¬ 
menced in very ancient times. The pro¬ 
ceedings of those times arc fortunately on 
the record oftliis case. Wears of opinion 
that the decision of the years 1810 and 
184a, Ex. H{D/-j4) and Ex. C B B K 11-68 
should form the basis of our decision on 
the question of boundaries, (llis l-oid- 
ship then consideied llio evidence and 
proceeded.) It is very diflicult to say 
at this distance of time that posses¬ 
sion of* the fishory was exercised up 
to tbat,Iiniit and it seems loss consistent 
with probal)ilities that after the defeat 
of tlie plainti/T’s ])rodoccssor in tiio suit 
of 1H4.'1 tlic Mukundia /janiindars would 
allow tlie Bikramporo Zamindars toexor- 
ciso possession oti tliat portion of tlie 
fishery from which tlicy liavo linen dis¬ 
possessed by the decree of IHIG and tlio 
delivery of posso.ssion by tho Munsif 
Kashi Nath. As pointed out liy Eord 
O’Hagan in tiie Scotch case of Lord 
Advocate v. Lord Lnvat (l) the course of 
conduct whicli tlio proprietor might he 
expected to follow with regard to his 
own interests must be taken into ae- 
count ill determining tho sullieiency of 
a possession of the lisiiory. (His Lord- 
ship tlien coiisideiod tho leases granted 
,1'y tlio iiropi'ictors and piwoedod.) Ne- 
hieated assertions of titlo in ancient 
jiiocumcnts being mere recitals are no 
jovidouco of what is there recited though 
actual possession in conformity there- 
with would constitute a priina facie 
:titlo: see Bristow v. U, Cormican {!>). 

For tlie purpose of establishing titlo 
to the upstream of the Deokhali- 
Sahebdi lino up to which plaintiffs’ 
title has been established it becomes 
incumbent on the plaintiffs to estab- 
lish by clear and convincing evidence 
that actual possession was in accor. 
dance with their assertion. We are of 
opinion that such evidence is lacking 
in the present case. We do not see any 
reason to doubt the authenticity of these 
leases and kabulyats or counter parts of 
le a|e8. The plaintiffs wore certainly cn- 

4. (leso) 6 A C 273. 
fi, (1878) SAC 641. 


titled to grant leases up to the Deokhali 
Sahebdi line up to which their upstream 
limit had been determined and they 
actually granted these leases but in 
doing so they made assertions of a larger 
boundary of their Jalkar than they were 
entitled to. 

In dealing with these ancient leases 
and kabulyats we are not unmindful of 
what was said by the House of Lords in 
tho case just cited, Bristow v. Cormican 
{!>), Lord Chancellor Cairns in delivering 
his spoecli said that these old leases have 
always been considered to be admissible 
as being evidence of acts of ownership. I 
understand this to rest on tho principle 
that when at a distant period, as to 
which there is no more direct evidence 
available, you find a person claiming to 
be tho owner of property, and willing 
to make himself as lessor for title to it, 
and another person willing to ag^eo to 
give rent for the property and to enter 
into a solemn engagement as a tenant of 
it, admitting his landlord's titlo to it 
these circumstances are themselves ad- 
inissiblo as evidence of titlo. They are 
real transactions between man and man, 
not intelligible except on the footing of 
title or at least an honest belief in titlo. 
The paymeht of rout under such a lease 
is a further and additional fact also ad¬ 
missible as evidence on the same jirinci- 
ple: p. (J52-3 (Appeal cases). But tho 
matter in controversy before us is whe¬ 
ther plaintiffs had made out such a pos¬ 
sessory title to the fisliing in that part 
of tho fishory which lies upstream of 
the Dookhali-Sahchdi limit as to entitle 
them to sue tho defendants for trespass 
to that part of tho Jalkar. (His Lord- 
ship then again considered tho evidence 
of leases and holding that it was in¬ 
sufficient proceeded.) It is next argued 
for the plaintiffs that^^the defendants are 
precluded from contending that the up¬ 
stream limit of their Jalkar was not 
on the northern bank, the peepul tree 
standing at the Bari of Keamuddi Chak- 
ladar of Janajat, and tho same having 
been diluviated the Khal of Debinagore 
in the same line with the above, on the 
southern bank of tho river, the peepul 
tree on the south of the Bari of Sada 
Nanda Ouha of Deokhali by reason of 
the oward of Mr. Sarada Charan Mitra 
C. 267 which was given in Suits Nos. 37 
of 1909 and 51 of 1909 and No. 8 of 1909 
which were inter partes on the principle 
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jof res judicata. The award was made 
jpavt of the decrees in tliose suits. It 
|hecoiu 08 necessary therefore to examine 
tlie decision and the pleadings in tliose 
leases and the circumstances which led 
to the reference to arbitration which 
resulted in the award. A proceeding 
under S. 145, Criminal J*. C., was start¬ 
ed on 15th July 1905 in respect of the 
portion of the Jalkar which lay within 
the boundaries A B 0 D as sliosvn in the 
sketch map attached to the plaint: soo 
Vol. B, Map J,. The boundaries of AB 
C D are North. The liuo drawn from 
Bari of Arjan Khan i\[unshi of Naiida 
Dnlalpuv and Char Amirahad on the 
west hank of the river towards the East 
up to the main current. South, the 
lino drawn from the Bari of Habib TU’.a 
Ukil on the western liank of the river 
towards tlio liast up to main current in 
the same line. East, main current. West, 
from the Bari of Arjan Khan Munshi of 
Char Amirahad Nandalpur up to the 
Bari Hahihulla. See plaint of Kaj.a in 
Suit No. H (C 181). The plaintilTs and 
the defendants and their ijaradars were 
parties to these proceedings. The ^lagis- 
trate was unable to find out which of 
the parties were in actual possession and 
attached the portion of the Jalkar with¬ 
in those boundaries till a competent 
civil Court decided between the rights 
of the ])artios. The Raja defendants 
instituted Suit No. 8 of 20th Eohruary 
1908 in the Court of Subordinate Judge 
of Faridpur alleging the downstream 
limit of their Jalkar to ho the Koaha- 
lihanga and Satar lino see plaint (C-174 
181) whereas the plaintiffs brought 
Suit No. 37 alleging their upstream 
limit the Janajat (wliicli after diluvia- 
tion had become the site of ].)ehinagar 
Khal) and Dcokhali lino: see (C. 279 
290) and Chandra Bonode Pal and 
others instituted Suit No. 51. The issues 
in Title^ Suit No. 8 of J909 in wliich the 
Raja defendants w'ero plaintiff's were 
nine in number. Issue 8 rau as follows: 

“Whether the disputed Jalkar is within the 
limits of plaintiffs (Kajas) Mahal Char Muknn- 
dia. If not can the plaintiffs get any relief?" 

All the matters in dispute were re¬ 
ferred with the consent of all parties to 
the arbitration of Mr. Sarada Charan 
Mitra a former Judge of the High Court 
after he had resigned office and he gave 
an_award declaring that the 
‘ Jalkar in dispute in the three cases was part 
and parcel of the zamiudati known as Bikram* 


pur belonging to all the landlord parties aS 
claimed in Suit No. 37 of 1909 (present plaintiff’s 
suit) and not si part of the Z.amindary Chat 
Miikundia :is claimed by the plaintiffs in Suit 
No. B of 1909. No objection was taken in time 
by the llaja defendants to this award and the 
award was 'confirmed and decrees followed on 
thi.s award: see II K U p. 269. The Haja defen¬ 
dants preferred appeals to the Court of the Dis¬ 
trict Judge of Naridpur and the learned District 
Judge (the late Mr. Oarlick) in dismissing the 
appeal used rather hard o.vpro-isious and said 
that the appeal w.is “an immoral appeal" and 
that the making of the appeal was a dishonest 
breach of a binding agruemont." 

Tlio result wa.t that the decrees oil the 
award became final. It is contended 
for the plaintiff’s that these decrees 
operate a.s res judicata and bar tiio 
defence that the down-streait» limit of 
the Mukundia Jalkar was tho Kosha- 
bhauga Satar line or as has licen put by 
the plaintiff's’ learned advocate they dis¬ 
credit the Koshahhanga liuo. The por¬ 
tion of tlio fishery, tho subject-matter of 
the suit.s is not included in the portion 
now in dispute. Tlio rule of res judicata 
as embodied in fJ. li. Civil F. C., 1908, 
does not depend upon tho identity of 
tho subject-matter hut it depends on the 
identity of the issues. The dilliculty in 
arriving at a conclusion on this part of 
tho case is that the learned arbitrator 
has not recorded his finding on tho issue 
as to what was tho downstream limit of 
the defendant's .Jalkar. If he had dune 
BO, the matter undoubtedly w'ould have 
boon res judicata. It is contended for 
the plaintiff's that no decision would 
have been given for the plaintiff's unless 
the learned Judge was of ujiiniun that 
the Koshahhanga lino was not the down¬ 
stream limit of the defendant’s Jalkar 
or which comes to the same thing, the 
upstream limit of tho plaintiffs’ .Jalkar. 

In order to consider whether a previous 
decision is res judicata or not tho sub¬ 
stantial effect of what has been decided 
in the case has to he considered. It 
seems to mo that tho decrees are conclu¬ 
sive to this extent that the downstream 
limit of the defendant’s Jalkar must he 
above the line whore the line D C in the 
sketch map cuts the river, but it is not 
res judicata on the question that any 
portion above that line is the upstream 
limit of the plaintiff’s Jalkar. (His 
Lordship then considered the evidence 
and holding that the plaintiff had failed 
to prove adverse possession beyond Dfo- 
khali-Sahebdi line proceeded to consider 
the commissioner's map.) it is argued 
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for {le/dndanfca 6 to 9 that the location 
of Sahdy char by the commissioner is 
obviously incorrect on the face of Ken¬ 
nel s map G-13 for it comes between 
iSowbapur and Nasseypur but it is shown 
!>y the commissioner on tlie north of 
Nasipur. 

Not a sin^de question was put to the 
■'oinmissioner in cross-examination in 
this behalf and it is easy to propound 
riddles before the Court of appeal, lion- 
nol’s map indicated correctly the course 
of rivers but it cannot be regarded as 
[giving correctly the direction of villages 
for the method adojited for ascertaining 
village was by gun and sound, an ox- 
trcmoly unscientilic method, wliich makes 
reliance upon it diHicult for tlie purpose 
of ascertaining true direction of villages. 
It is n^xt argued tliat the river in 
IHli) at tlie time of ilolivery of posses¬ 
sion by Kasiii Nath was llowing nortli 
io soul h and Sahehdi cliar was to tlio 
oast ol J,)eokhali and in a line witii 
Geokliali, Chautldarasi and Ifarina as 
ippears from the statement of tlie plain- 
lilis in tlie suit which led to the ruha- 
kari of 1843, and then it is said that wo 
know the positions of the throe villages 
there can he no escape from the position 
that Habdy ciuir must ho to Ilia oast of 
Dookliali and not towards its north-east. 
l?’or wliat was once in the oast of a parti¬ 
cular village must always remain towards 
the oast howovor the courso of tho river 
may change. But wo are not trouljled 
with this consideration seeing that bet¬ 
ween 1819 and 1840, when tho suit was 
filed 1)V phiintilV’s predecessor, tho river 
was flowing east to west and vyo liave 
the relative positions of Deokhali and 
Saliebdi with tho changed courso of the 
liver, one to the south of the other. Wo 
liave got tho relative position of the 
villages witli reference to tho changed 
course of ilio river from the statements 
made by the Mukundia /arnindars at a 
lime much nearer their ken, and it trans- 
piros from their statement that Sahebdi 
char was on the northern bank of the 
river in 1843, while Deokhali was on the 
southern bank. There is no substance in 
the argument that Sahebdi was on the 
eastern bank at the time of tho delivery 
of possession by Kashi Nath in 1819= 
122() 1). S. Whatever the relative posi- 
tioji was in 1819 we have got this: that 
in 1843 when the river was flowing east 
to west Sahebdi char was on the north 


of Deokhali and that is the present posi- 
tion as shown in the Oominisaionor s 
map. If therefore wo join point No 160 
of the Commiasioner’s map which is the 
site of Asawtha tree to a point slightly 
to the north of the northernmost Sabdy 
char shown in burnt-sienna colour in the 
Commissioner’s map and produce it to¬ 
wards tho river we find the lino cuts a 
point between stations ? and 8 on tho 
southern bank and station No. 28 on the 
northern bank of the present flowing 
river Padma and we tliink that the 
upstream limit of the plaintiff’s jalkar 
is tho lino which joins a point between 
stations 7 and 8 to station No. 28 on the 
opposite bank of the river. Plaintiffs 
will he entitled to got a decree for re¬ 
covery of joint possession provided their 
right has not been lost by adverse pos¬ 
session of tlie defendants for more than 
the statutory period of 12 years, or by 
ouster by tho defondahts for more tlian 
tho statutory period. 

Wo therefore proceed to discuss the 
question of ouster or adverse possession, 
in considering this question of adverse 
possession it is important to bear in 
mind the distinction between the ele¬ 
ments necessary to constitute adverse 
possession when Mukundia Zamindari 
liad not passed into the hands of defen¬ 
dants I to 4 who are cosharers in tho 
Bikramporo .lalkar and the period after 
1882 when it passed into their bands. 
It is conceded on bohalf of the appellants 
that if thero had been good evidence of 
adverse possession of the jalkar up to the 
Koshahhanga Satar line between 1867 
and 1882 plaintiffs’ title must ho held 
to be extinguished. On 2Gth April 1867 
Mr. Wise accepted a kabuliyat from one 
Kali Kumar Do whore tlie assertion was 
made that tlie downstream limit was 
Koshahhanga to Satar line : see Ex. B, 
p. 202, On 20th November 1872 Mr. Wise 
grants a patni patta (Ex. o) to Girisb 
Chandra Guha in which the some down- 
Btream limit of tho Mukundia Jalkar is 
asserted, B 226 and on 17th January 
1873 tho corresponding patni kabuliyat 
is executed by Girish Cbendra Guha. 
But after tho execution of this patta 
and kabuliyat we have got no evidence 
of possession of the jalkar within the 
Koshahhanga Satar-line for nearly eight 
years when an ex parte decree for rent 
obtained by Girish Chandra on 24th 
November 1-882 for some portion of the 
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fishery near the mouth of theSatar river. 
This decree which was obtained by Guha 
is certainly evidence of Guha’s posses¬ 
sion,but its probative value is very small. 
iThe weight to be attached to it must bo 
very small seeing that it is not shown 
that the decree was executed and rent 
realized: see Neil v. DuJce of Devon¬ 
shire (6). 

It is an important circumstance that 
there is no assertion by the Mukuudia 
Zamindar of his right to the jalkar up 
to the Eoshal)h:inga Satar line after the 
decree of J81G and 1843 which defeated 
his claim up to tliat limit up to the year 
18G7 when for the first time Mr. Wise 
accepted the kabuliyat from Kali Kumar 
lie alleging the upstream limit to be 
Kosbabhanga and Satar line. In order 
to establish title by adverse possession 
more convincing evidence beyond solitary 
ex parte decree for rent should have 
been foithcoming. Girish Chandra mort¬ 
gaged his two-thirds share in the patni 
to the Itaja brothers and two-thirds share 
of the patni in the Mukundia Jalkar was 
purchased by the Baja and his brothers 
on 20th March 1882 [see Ex. 0-3-245] 
and the peon’s report of delivery of pos¬ 
session is dated 11th July 1882. This 
evidence is in our opinion not sufficient 
to establish actual adverse possession of 
the stretch of water extending up to 
Koshabhanga-Satar line. It is not likely 
that the plaintiffs' predecessors-in-titlo 
would allow possession to bo wrested 
from them beyond the Deokhali and 
Sadaikhali limit when they were able to 
keep Frithipati Bam Krishna Boy the 
earlier Mukundia Zamindar out of pos¬ 
session even after the decree of 1816. 
The Guhas have not produced a single 
kabuliyat or patta from fishermen show¬ 
ing their possession of the jalkar up to 
the Koshabhanga-Satar line between 
1872 to 1880 although Furna Chandra 
Guha deposes in (B K 478‘A 20 to 30) 
that he saw registered kabuliyats in his 
grandfather's time; and on this evidence 
they cannot certainly found their title 
by adverse possession. 

After 1882 when the Baja defendants 1 
to 4 became the owners of the Mukundia 
Jalkar they were also oosharers of the 
Bikrampore Jalkar possessing the portion 
of the fishery downstream of the Mu- 
kundia Jalkar. When granting leases 
to fishermen up to Koshabhanga limit 
6. (ises} 8 A 0 185s=3rw B 628. 


they might be exercising the right both 
as owners of Mukundia Jalkar and owners 
of the Bikrampore Jalkar. The question 
to be determined with reference to this 
part of the case is when did they give 
notice to the plaintiffs, their cosharers, 
in the Bikrampuv Jalkar that they were 
granting the leases up to Koshabhunga- 
Satar lino in their capacity as owners 
and patnidars of the Mukundia Jalkar 
and not as the cosharers of the Bikiam- 
I)oro Jalkar. The numerous pattasand ka- 
buliyats (S series) which are undoubtedly 
genuine documents were executed in 
favour of or by lishormon for largo sums 
of rent, on the assertion that the fishery 
up to Koshabhanga-Satar lino belong to 
them in their right as Mukundia Zaniin- 
dars; but i.t does not appear that plain¬ 
tiffs had any notice of tlie assertion of 
this hostile title till within 12 years of 
suit. Mere participation of the rent and 
profits of a jalkar without moro l»y the 
Raja cosharers even for a long period 
of time is not sufficient to constitute 
ouster ; see Corea v. Airpuhamy (7) 
and Hardit Singh v. Gurmukh Singh 
(8). (After further considering evidence 
re: adverse possession by the defendants 
the judgment proceeded). It is to he 
served that the.so leases after the institu¬ 
tion of the suit of IDOy arc of very little 
use after they as they were given after 
the dispute had arisen. It is to he 
observed that l)etwcon J90fi-18 both 
parties wore trying to enlarge their res¬ 
pective rights in tlie jalkar and it cannot 
bo said that the defendants wore in un¬ 
interrupted and exclusive adverse posses¬ 
sion of the portion of the fishery to 
which plaintiffs liave established their 
title. 

Reference has been made to the case 
of Eaia Sree Nath v. Dina Banda 
Sen (l) and it is said that the defendants 
openly asserted in that suit that their 
downstream boundary was the Kosha- 
bbanga-Satar line. The present plaintiffs 
were no parties to the said suit and the 
portion in dispute in that case was ad¬ 
mittedly above the portion of the fishery- 
now in dispute. Great stress was laid 
by the learned advocate for defendants 
1 to 4 on the following passage in the 
judgment of their Lordships of the Judi¬ 
cial Committee of the Privy Council in 
the case of Sreenath v. Dinabandhu Q). 

7. (1912) A 0 230=81 L J P”6T6l; 

8. A 1 B 1916 r 0 1=64 P B 1918 (F G). 
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“ and by means of such proceedings in 1797, 
1816, 1843 by moans of similar proceedings in 
litigation with some of the present defendants 
and by a long succession of ijara pattas and 
kabuliynts-whichtheyiput in evidence, they prove 
do facto possession, asunder^their jalkar rights of 
the whole fishery in both streams between their 
upper and iheir lower limits.” 

Buf. as tlie present plaintiffs wore no 
parties to the suit this finding is not 
strictly evidence against them. The 
(luostion of adverse, possession by the 
defendants loses much force as it appears 
that there wore disputes prior to 1917 
regarding the collection of rent from the 
disputed portion of the jalliar between 
plaintifls’ and defendants' lessees which 
led to proceedings under S. 144, Criminal 
V. 0., and the matter was compromised, 
[see 111:;. IT) C, Vol. 1 p. Ij and the order 
under R. 144 was rescinded, fndoed it 
is vei'y'frankly admitted by the learned 
advocate for defendants (5 to 9 that the 
decision of the case should depend on 
the decision on tho question of title and 
not on tho assertions and counter-asser¬ 
tions regarding the upstream limit of tho 
plaintiffs and downstream li.nit of the 
defendant’s jalkar in the numerous leases 
and kabiiliyats. Wo are on tho whole of 
opinion that the real dispute with regard 
to tlie portion of the fishery now in dis- 
pute arose with the action of Radar Ali 
Bepari, one of tho hsliormon lessees of 
tho Jiaja defendants whoso looting of the 
fish from the disputed portion vc.sultod 
in tho 140 proceedings wiiieli terminated 
on ;llst October 191H in favour of tli.) 
defendants. Tho present suit lias been 
brought within throe years from that 
date and is well within time. Wo are 
of opinion that plaintiff’s title to tlie 
portion to whicli he hasostalilished their 
title has not been lost hy adverse posses- 
sion of the defendants. (Tire remaining 
portion of the judgment is not necessary 
for reporting—Ed). 

S. K. Ghose, J.—l agree. 

it.K. decreed. 
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OUHA AND M. C. GllOSIil, JJ. 

Bhola Nath Sirkar —Petitioner. 

V. 

Hara Duari Agarwalla — 0pp. Party. 
Civil Ref. No. 3 of 1932, D/- 7-7-1932. 

Civil P. C. (1908), O. 21, Rr. 58 «nd 100— 
Remedy of untucceciful claimant under 
R. 58 U by suit only—Scope under Rr. 58 
antf 100 being «ame be cannot again apply 
under R. 100. 

Because after (he dismissal of a claim ease 
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under 0. 31, B. 68, the only remedy open to the 
claimant being in the institution of a regular 
suit as provided in 0. 21, B. 63 of tho Code and 
the scope of inquiry under 0. 21, B. 100 being 
the same as the inquiry under 0. 21, B. 59, an 
unsuccessful applicant in a case under 0. 21, 
B. 68 is not competent to apply under O. 21, 
B. 100; 16/0 683, Ref. [P 234 C li 

A. N. Bagehi —for Petitioner. 

S. C. Janah —for Opposite Party. 

Order of Beferenec .—In course of exe¬ 
cution proceedings, the present applicant 
brought a Claim Case No. 31 of 1930, 
under 0. 21, E. 08, Civil P. 0. That 
case was dismissed for default on 13th 
December 1930; vide Order No. 10 of the 
Order-sheet. Thereafter tho attached 
property was sold in auction purchased 
by the decree-holder on 19th February 
1931. Tho sale was confirmed on 6th 
October 1931. Then on 17th November 
1931 on decree-holder’s prayer process 
for delivery of possession was issued and 
possession was duly delivered. There¬ 
upon the present applicant who was the 
claimant in tho Claim Case No. 31 of 
1930 has presented an application under 
O. 21, R. 100 complaining about dispos¬ 
session regarding his eight annas share 
in tho disputed land. The opi)osito party 
decree-holder has resisted this applica¬ 
tion on a preliminary point, viz., the 
Claim Case of tho applicant having been 
dismissed for default, he is precluded 
frojn raising any objection under O. 21, 
R. LOO on the principles of res judicata. 
T)io learned pleader for tho decree-holder 
h.as urged that on tho dismissal of a 
Claim case the only I'emody open to the 
claimant is in tlio institution of a Regular 
Suit as provided in 0. 21, R. 63, Civil 
r. C., and that the scope of inquiry under 
O. 21, R. 100 is same as one under O. 21, 
R. 58. It ha.s boon further contended 
that if the applicant (Claimant) is per¬ 
mitted to apply under O. 21, R. 100, 
Civil P. C., having once failed in his ap¬ 
plication under 0. 21, R. 58, Civil P. C., 
and to obtain a favourable order, he' 
would thereby gam his end which he 
could not otherwise than by institution 
of a suit oontomplatod in O. 21, R. 63 
C.P.O.These contentions appear to me to 
have force in them. On the other hand 
I find nothing in the Civil Procedure Code 
which precludes an application under 
0, 21, R. 100 by an unsuccessful appli¬ 
cant in a case under 0. 21, R. 58, In my 
opinion, having regard eo the provisions, 
of 0. 21, R. 63, Civil P. 0., which give a 
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conditional finality to an order in a 
Claim Case, the applicant is precluded 
from a^itatin^' the identical question in 
an application under O. 21, R. 100, Civil 
I*. C. But the Civil Procedure Code 
boin^ silent on the point at issue and the 
parties to the proceeding having failed 
to refer to any reported ruling on the 
point, I have not been able to come to 
a definite conclusion on the point. In 
the circumstances 1 would refer under 

O. 46, R, 1, Civil P. C., the following 
question for decision by the Hon’ble 
High Court. Is an unsuccessful appli¬ 
cant in a cas3 under O. 21, R. 08, Civil 

P. C., competent to apply under 0. 21, 
R. 100, Civil P. C.? 

Judgment .—^This is a Reference under 
O. 46, 11. 1, Civil P. C., made the 
Munsif of Moherpur in connexion with 
an application under O. 21, R. 100 of the 
Code, in Miscellaneous Case No. 511) of 
1931, pending in his Court. The facts 
giving rise to the Reference have been 
fully set out in the letter of reference 
addressed to this Court aud it is not 
necessary for us to lefer to them again 
hero. In view of the principle under- 
lying the decision of this Court in the case 
of Jugal Khhore v. Bejoy Krishna (l) 
the contention of the decree-holder that 
after the dismissal of a claim case under 
C. 21, R. 08, the only remedy open to 
the claimant was in the institution of a 
regular suit as provided in O. 21, R. 63 
of the Code and the further contention 
of the dacrco-liolder, that the scope of 
inquiry under 0. 21, li. 100 was the same 
!as the inquiry under O. 21, li. OSappears 
|to us to bo correct. In our opinion, the 
■(luestion referred to tliis Court for con- 
'sidoration, vi/., whether an unsuccessful 
japplicant in a case under O. 21, R. 58, 
Civil I*. C., is competent to apply under 
O. 21, R. 100, must be answered in the 
negative. Tlie Reference is.disposed of 
in t!;e manner above indicated. There 
will be no order as to costs in this Re¬ 
ference. 

M.N./u.K. Answered in negative. 

1.' (191!2) is I 0"683. 
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Mukkhji and Guha, JJ. 

Gopal Lal Chandra —Appellant. 

V. 

Amulyakumar Sur —Respondent. 
Appeal No. 400 of 1928, Decided on 
26th August 1931. 


(a) Will—Executed after 1870—Calcutta 
view stated—Hindu Wills Act (1870). 

Tbo view adoptee by tbo Calcutta High Court 
in respect oE wills after IbTO in that, on the 
executors obtaining probate, they immediately 
become vested by force of statute with the whole 
of the e^ttate, which belong to the testator at 
the time of his death: 22 Cal 788 (P C); 25 
Cal 108 and 33 Cain6(P i), Uef.; A. I. il. 
1920 Mad 484, not Fall. 0’ 236 C Ij 

(b) Succession Act (1925), S. 187—Probate 
obtained subsequent to suit is sufficient. 

If any executor iiistUytos a suit in anticipa¬ 
tion of probate and .subsequently obtains probate, 
the roquiremonis of ti. 187, Succession Act, arc 
satisfied for the purposes of a decree to bo ob¬ 
tained: 38 C’a/'327, Uef. [P 236 0 ij 

(c) Will—Legal heir of testator is entitled 
to sue until claimant under will establishes 
right. 

'I’ho legal heir of a testator in possession of 
his general estate can maintain a suit for the 
benctit of the estate so long as any other clai¬ 
mant docs not establish his right to the same 
under the will: 1915 Gal. 207, lief. [1’ t'SC'C IJ 

(d) Bengal Tenancy Act (1885), S. 174— 
Sale under—Inadequacy of price or irregu¬ 
larities will not affect legal consequence of 
sale. 

Inadequacy of price, or irregularity in that the 
proper forms of proclamation not toing used or 
error in stating whether the sale will bo free 
from oncumbr.anee or not, cannot alToct the 
statutory consequences of the sale hold under 
the Act. [1‘ 230 U 2) 

(e) Bengal Tenancy Act (1885), S. _1®7— 
Collector refusing to issue notice et first is 
not debarred from ordering such issue sub¬ 
sequently. 

Whore a Collector refusos to issue notice under 
the section ho can change his mind and order 
issue of notice when another application sup¬ 
ported liy aQidavit is put in 28 C<il.l80, Exyl. 

[!’ 287 C 1] 

(f) Bengal Tenancy Act (1885), S. 167-- 
"Notice” and not knowledge of encumb¬ 
rance is necessary under S. 167. 

Section 167 speaks of "notice” ind not 
"knowledge” and so requites some intimation of 
a dehnitc character as regards the nature and 
the particulars of the oncuinbiauco to serve as 
a basis, on which the starting point of the period 
contemplated by (the section may rest. But 
knowledge or intimation may sometimes bo 
suflicicnt to impute notice, if the circumstances 
are such ,18 may reasonably require the person, 
who has such knowledge or intimation to en¬ 
quire about the particulars: 15 I C 430, lief. 

[P 237 C 2] 

Brajalal Chahrahorti, Manmathanath 
Bay, Krishnalal Banerji — for Applt. 

Bupendrakumar Mitra and Kapi- 
lendrakrishna Deb —for Respoudont. 

Judgment. —The plainsiff insfcitubed 
this suit for enforcement of a mortgage 
bond in his favour, of which the con¬ 
sideration was made up of his dues upon 
seven promissory notes and a cash ata- 
ount of Bs. 8,000 odd, and upon four 
subsequent mortgages in his favour 
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on deposit of title deeds. The moneys 
were taken and the bonds wore executed 
by one Taraknath Banerji, defendant 1 
in the suit, who hold the mortgaged pro¬ 
perties under dofendants*3 to 6 under a 
dar mourasi luukarrari lease. The latter 
purchased the properties in execution of 
,x flacroe for arrears of rent against 
defendant 1. Tlio plaintitT's case was 
that the said purchase was made with 
knowledge and notice of the encumb- 
.'■ancos in plaintiff's favour and that in 
law and Ofiuity the purchasers were 
bound to pay up the plaintiff's dues. 
Ue jirayed for a preliminary decree for 
sale witli liberty reserved to apply for a 
|)ersonal decree for the balance. 

Defendant 2 disclaimed all interest in 
the morffga;;cd ju-operties. He, as well 
IS the oilier dofondaiils, namely, Nos. 3 
to b, alleged that they had no knowledge 
or notice of the oncnmbrances prior to 
the sale, that the sale was hold in exe¬ 
cution of a decree for rent in accord, 
ance with the provisions of the Bengal 
Tenancy Act with pviwer to the pur- 
dsasors to avoid all encumbrances, that 
They got notice of the encumbrances, 
when they received tlie notices through 
Court in connexion with tho jirosont 
suit and they, thereupon annulled tho 
oucumbrauces liy prucoediiig under 
3. 107 of tho Act. Tlio Subordinate 
•Judge has made a decree for money in 
plaintiff's favour against defendant I 
and has dismissed tho suit against de¬ 
fendants 2 to 0. Tho idaintill lias ap¬ 
pealed. 

Tho first contention of tho appellant 
is that tho decree, in execution of which 
ilefondants 3 to 0 made the purchase, 
was not a docroo for rout contemplated 
by the Bungal Tenancy Act and tho sale 
in execution also had not the ell'ect of a 
rent sale thereunder. This contention 
is pressed on several grounds, which will 
lie noticed presently. But before doing 
so it will be convenient to state a few 
facts. 

The suit for rent was instituted by 
five persons, namely: (1) Praphulla- 
kumar, (21 Amulyakumar, a minor son of 
one Sliashibhooshan represented by his 
mother Manmohini, (3) Anathnath, 
(4) Sarojokumar and (6) Prasannakumar. 
it was stated in the plaintthat tho share 
of JJfos. 1 and 2 was 10 as., of No. 3— 

2 as, 13 gds. 1 k. 1 kr., of No. 4— 
13 gds. 1 k 1 k. 1 kr., and of No. 5—2as 


13 gds. 1 kr. The prayer was for re¬ 
covery of rents and cessses for the years 
1324 to 1327 B. S. with damages and 
interest. It was instituted on 14th 
April 1921. Bhaahihhooshan had left a 
will, dated lOth October, 1918, which 
was ponding probate at the date of the 
suit. By the will, Praphullakumar, 
Manmohini and Shashibhooslian's son- 
in-law, Satish.were appointed executors: 
tho first two being also appointed guar¬ 
dians of the person of the minor, Amulya¬ 
kumar. Several bequests were made in 
favour of different persons, the proper¬ 
ties, with which this suit is concerned, 
being bequeathed to Amulyakumar and 
it being provided that the executors 
should deliver them to him on his com¬ 
pleting tho age of 21 years. Probate 
was issued in favour of the two execu¬ 
tors, Praphullakumar and Manmo’nini 
on 28th April 1921. On 7th September, 
1921, the decree was passed in the suit 
fur vent. The plaintiff's in tho suit 
named above, as docreo-holders, applied 
for execution. The sale was held on 
19th November, 1923, they themselves 
being purchasers. They obtained a sale- 
certificate in their own names on 21st 
December 1923, and they obtained deli¬ 
very of possession of the purchased pro¬ 
perties on 10th January 1924. 

It has been argued that, as the pro- 
perties had vested in tho executors 
under tho will, there was no 
re presen til. tion in respect of tho 10 annas 
share of Sliashibhooshan in tho proper¬ 
ties, since not the executors but tho 
plaintiff's 1 and 2, tliat is to say, Pra- 
phulla in his persona! capacity and 
,\mulyakumar as represented by his guar¬ 
dian Manmohini, and nob Manmohini as 
executri.x, had sued so far as that share 
is concerned. This contention is pressed 
on the strength of the decisions of tho 
Judicial Gouimittoo in the case of Mey. 
appa Ghettij v. Supravianiau Chetty (U. 
In that case their Dordships observed: 

“It. is quito dear that an executor derives his 
title and authority from tho will oE his testator 
and not from any grant of probata. Tho per¬ 
sonal property of tho testator, including all 
rights of action, vesta in him upon the testator’s 
death, and tho consequence is that he can insti¬ 
tute an action in the character of executor 
before ho proves tho will, lie cannot, it is true, 
obtain a decree before probate, but this is not 
because his title depends on probate, but because 
the productio n oHhe projiato is the only waj_in 

T. A 1 R 1910 P C 202=35 I C 323=43 I A 113 
(P C). 
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which, by the rules of the Court, he is allowed 
to prove his title." 

Their Loi’tlships were tliero rolyiiiiS on 
the Entjliah law on the point and reforretl 
to the cases of Thompson v. B&iinolds (2j 
and Woolley v. Clark (3). The view ad¬ 
opted by this Court in respect of wills 
jafter 1870 is that, on the executors ob- 
.tainin;* probate, they iinniodiately be- 
'come vested by force of statute with the 
iWholo of the estate, which beloufjcd to 
itho testator at the time of his death: or 
in other words, tliat the vestin}* takes 
place on the taking of probate, Imt 
relates back to the time of the testator’s 
death and to the estate which then be¬ 
longed to him; sQoAdministrator-General 
of Bengal v. Premlal Mullick (4), Sarat 
Chandra Banerjee v. Bkupendra Nath 
(rO and Kurrutulain Bahadurv. Nuzhat- 
■ud-dowla Ahhas Ilossein Kha?i (O). It 
has Ijeen pointed out to us that a dilFer- 
ent view has been taken in other Courts 
[e. g., in the case in K. Bamiah v. K. 
Venkatasubhamma (7)], but we should bo 
content to adoi>t the view wliich this 
jCourt has taken. It is true that, if an 
executor institutes a suit in anticipation 
iOf probate and subsequently obtains pro- 
jbate, the requirements of S. 187, Suc¬ 
cession Act, are satisfied for the pur¬ 
poses of a decree to be obtained [Chandra 
^Kishore Boy S'. Prasanna Kumari 
IPasi (8)J. But at the same time, it is 
well settled that the legal heir of a 
testator in possession of his general 
estate can maintain a suit for the benefit 
of the estate so long as any other 
claimant does not establish his right to 
the same under the will: see the cases 
referred to in Basanta Kumar v. Gopal 
Chunder (9). The contention of the ap¬ 
pellant therefore cannot bo upimld. 

It has next been contended that, oven 
if the suit was properly constituted at 
the date it was laid, by the grant of the 
probate, which Prapliulla* and Man- 
mo£[ini obtained, Shashibhooshan’s ten 
annus share vested in them as executors, 
and neither at the date of the decree nor 

2. (1827) 8 0 A P 12S. 

3. (1822) 6 B A Aid 744=1 DAB 409=24 

B B 546. 

4. (1896) 22 Cal 788=22 I A 107 (P C). 

6. (1898) 25 Cal 103. 

C. (1905) 83 Cal 116=32 I A 244 (P C). 

7. A 1 B 1926 Mad 484=94 1 C 83=49 Mad 

261 (P B). 

8. (1911) 88 Cal 327=88 I A 7=9 I 0 122 

(PO). 

9. A I B 1916 Cal 207=^610 21. 


at the date of the application for execu¬ 
tion the decree-holders had any rights as 
landlords, and so, on the authority of 
Forbes v. Maharaj Bahadur Singh (10), 
the execution was not one in which the 
tenure could pass. Wo have carefully 
perused this decision and we have come 
to the conclusion that it is not possible 
to regard the docreo-holdors as having 
parted with or assigned over their inter¬ 
ests as landlords in any way, so as to ho 
ox-landlords and not existing landlords 
within the meaning of the decision. 
Amoer Ali, J., in tho case of Chhatrapai 
Singh v. Gopi Chand Jiolhra (11) oh- 
servod thus: 

“From one point of view the trustee is an as¬ 
signee, in.asmueh as tho property is coiivoTed to 
him as has been done in this ease. Hut to my 
mind the legislature never intended to invliide 
in the word ‘a.ssignco’ ii^od in Cl. (h) «(meiining 
that clause of S. 148 of tho Act) persona in whom 
a legal estate was vested by an act of tho own«‘r 
but had no independent interest in the pro¬ 
perty.” 

Wo entirely agree in this view. This 
contention also must he overruled. It 
has been argued that the sale was held 
subject to encumbrances and tiiis should 
ho inferred from tlio fact that tho [uico 
which tho properties fctchod was only 
Es. G,000, whovoiis after imrcliaso it was 
lot out by tho purchasers in J92(i for a 
selami of Es. 3,000 and at an annual 
rent of Es. 3,000. Tho juico, for which 
the lu'ojierties w'cro purclrased, seoms to 
have been very low. But inadequacy of 
tho price is hardly a consideration, which 
comes in when tho fiuostion is what i.s 
tlio legal consequence that should have 
followed from tho sale. In one copy of 
tho proclamation (Dlx. H) fih'rl on behalf 
of the defendants tlio words “sale will be 
free from incumbrance" appears, while! 
in another copy (Ex. 14), which is said 
to he the original, the words "sale will 
be subject to the encumbrance” appears, 
and the forms of these proclamations, 
that were used, were inapposite, inas¬ 
much as, instead of forms under S. 162,; 
Cl. (a), those under 01. (b) were used.; 
Those irregularities and errors cannot, in 
our opinion, affect tho statutory con-, 
sequences of the sale that was hold.I 
Both in Ex. 14 and in Ex. H it was dis-> 
tinctly stated at more places than one' 
that the sale was to be held with power 
to annul encumbrances. 

10. A I B 1914 P 0 111=23 I C 632=41""TJ91 

=41 Oal 926 (P 0). 

11. (1899) 26 Cal 760=4 OWN 446. 
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Tho next question raised is whether 
tlio Collector had jurisdiction to issue 
tho notices under S. 1G7, Ben, Ton. Act. 
The sale, as already stated, took place 
on 19th November 1923. The applica¬ 
tion for serving the notices under S. 167 
of the Act was made on 11th June 1920. 
This anplication was dismissed by the 
Collector on IStli Jline 1920, on the ground 
that it had been made beyond one year 
Irom tho date of tho s.ale. There was then 
an application for revival of tlio case on 
allegation, sujiported by an aflidavit of 
the naih of defendants 2 to 0 that they 
had notice of tho encumbrance only on 
11th May 1920, On this application 
the case w’as revived and notices wero 
ordered to issue. It lias boon argued that 
tho Collpctor’s order of revival was with¬ 
out jurisdiction, hocause wliat he had to 
do in tlTis connexion was nothing judi¬ 
cial, and reliance for this proposition has 
boon placed on the decision in tlio case 
of Nrityd Cropal llazra v. Golam liasool 
(12). Tho decision only lays down that 
,tlie Collector's function in this matter 
|is that of a ministorial olliccr. There is 
jnothing in tho decision suggesting that 
|the Collector may not change his mind 
ior that Iio may not subsequently do 
jwliat he had declined to do before. The 
word “revival" may not liavo been a 
happy word to use in this connexion. 
Our attention has beon drawn to the 
allegation in tho ]ietition and the affi¬ 
davit aforesaid tliat defendants 2 to 6 
received notice of tho oncumbrance on 
llth May 1926 and that tho correct date 
should be 29th yVpril 1926. Tho error 
is unfortunate, hut we cannot regard it 
as intentionally made. 

Then it has been argued that defen- 
«lauts 2 to 6 had notice of the enoum- 
hranco far beyond ono j^oar from the 
date of the application made for issuing 
the notices under S. 167 of tho Act. 
Their case was that it was on llth May 
1926 (or rather 29th April 1926 to be 
correct), that they got notice of the 
oncumbrance when they received the 
registered postcards issued by the Court 
informing them of the present suit. The 
plaintiff’s ease on the otlier hand was 
that on at least four previous occasions 
they had such notice or knowledge of the 
oncumbrance. The plaintiff has adduced 
■som§ oral evidence and has also relied 
upmi Bome_ circum stanc es to esta blish 
Ya. (iw) 28 CaiTso... 


this position. We have examined this 
evidence with care and we are quite 
unable to believe it : we* are decidedly 
of opinion that it was untrue in every 
material respect, and it is in conflict 
with what some documentary evidence, 
that there is on the record, unmistakably 
proves. The circumstances on which 
the appellant relies are at best dubious 
and lead to no definite conclusion. It is 
possible that tlie wholesale ignorance 
' pleaded on behalf of the defendants is 
not true, hut tho possibility is more or 
less a more supposition and is not based 
on any tangible proof. In tho circum¬ 
stances we think it is reasonable to hold 
that the defendants are entitled to rely 
on tho notices that they received through 
tho Court in respect of tlio suit as giving 
thorn first notice of tho encumbrance. 
An argument has been addressed to us 
based on tiie supposition that tw'O of tho 
defendants had much earlier notice of 
the encurniiranco. ' It was based uix>n a 
passage in tho judgment of the (}ourt 
bolow, which is wordod thus : 

Tl 13 alao vory likely that, during the years 
1920 to 1924, tho plain tifl would tell two out of 
the five landlords about his mortgage lion, but 
this w'iJl not help thu pJainliff's cause in the 
presoiit case, when it is admitted that no other 
landlord, except Sarojo Sur and Praphulla Bur, 
was apprised of the mortgage lieu. The Bengal 
Tenancy Act does not encourage this vague talk 
about a mortgage lien and it has bean provided 
that, in case of registered and notified eucum- 
brances, a copy of the instrument must he served 
on tho entire liody of landlords. A purchaser in 
a rent sale has got tho right of annulling all 
encumbrances excepting the notified and regis¬ 
tered oncurabrancos and the plaiiitill cannot 
claim any benefit for himself unless bo brings 
himself within tho class of registered and noti¬ 
fied encumbrances.” 

It has been argued that if Saroje and 
Praphulla had notice of the encumbrance, 
tho other decree-holders defendants, who 
were members of the same joint family 
as they and to whom they or one of them 
stood in the position of karta, were 
affected by that notice. The answer to 
this contention is that tho fact that 
Saroje and Praphulla had knowledge is 
only a possibility, as we have already 
stated, and is not a fact proved in the 
case. Nextly, the answer is that B. 167j 
speaks of “notice” and not “knowledge”,| 
and so requires some intimation of a 
definite character as regards the nature 
and the particulars of the encumbrance 
to serve as a basis on.which the startingj 
point of the period contemplated by the; 
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section may rest. It is true that there 
jis no form of notice pi'escriboil by the 
statute. It is also true that it has been 
:h 0 ld tliat knowledge or intimation may 
sometimos be suiliciont to iinputo notice 
jif the circumstances are such as may 
reasonably roquire the person, wlio Iras 
[such knowiedye or intimation to imiuire 
labout.the particulars : Vusaf Gazi v. 
'Asmat Mollah (13). But wo canlind no- 
thing on which it may be hold that there 
was such a duty cast on Praphulla or 
Saroje in the present case. Nor do we 
see how knowledge, if any, on thoir part 
may be regarded as knowledge of the 
others on the fooling of their being 
members of ono family. There are no 
matorials on which wo can hold that 
Fraphulla and Sarojo or either of thorn 
acted as kartas, while on the other hand 
the plaintilf’s own evidence is that on 
one occasion, when he and the mortgagor 
saw Fraphulla and Saroje make euk'ea- 
ties of thorn for returning the properties 
to the mortgagor on taking some money, 
Fraphulla and Saroje replied that : 

“ they would consult thoir cosharors iE it was 
possible to give back the properties after taking 
some money.” 

On the findings we have arrived at no 
other question need be considered. The 
appeal, in our opinion, ought not to 
succeed, it is accordingly dismissed 
with costs to the appearing respondents. 

_K^S. _ _ Appeal djsniissecl. _ 

13.’ (1313) is I c' 430 
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Gdiia and S[. 0. Ghosk, dJ. 

Surendra Chandra Roy and others — 
Defendants—Petitioners. 

V. 

Showdamini Boy —Plaintiff—Opposite 
Party. 

Civil Kule No. 294 of 1932, Decided on 
17th June 1932, against order of 2nd 
Sub-Judge, Sylhet, D/- 23rd January 
19.92. 

❖ Civil P. C. (1908), O. 33, R. 1—Court 
can allow plaintiff to continue auit as pauper 
—Suit on insufficient stamp — Application 
for pauperism when deficit payment ordered 
—Pauperism proved—Plaint cannot be re¬ 
jected under Civil P. C. (1908), 0. 7, R, 11. 

The power to allow a case not instituted as a 
pauper suit to be continued as a pauper suit is 
included in the power given to the Court to al¬ 
low a suit in forma pauperis to be instituted- 

tP2.39Cl] 

The plaintifT instituted suit for partition on 
payment of court-fees which were found to 1 m in- 
fluOicient on objection by defendant. Plaintiff 
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was given time to pay deficit court-foes. On the 
last day the plaintiff prayed to be allowed to con¬ 
tinue suit us pauper and amend plaint accord¬ 
ing to tho'provious iindings. Court allowed the 
continuation of suit a.s pauper and deferred de¬ 
cision oil point of iiraondment. 

Held-, that the order was quite proper and the 
rejection of plaint under 0. 7, R. 11 would have 
been illegal and without jurisdisliou: 2 Cal 130 
and 20 Cal 31‘J, Rcl, ou; A I li 1932 Cal 665, 
Cist. [l> 239 C 1] 

Chandra Sekhar Sen and Nikunja lie. 
hary Roy —for Fetitionors. 

Priyanath Dutt —for Opposite Party. 

Ouha, J .—The plaiutifi'-opposito party 
in this rule instituted a suit for partition 
on 3rd Soptomber 3930, in tho Second 
Court of tho Subordinato Judge, Bylhet. 
The court-fee paid on tho plaint in the 
suit was lls. 10 only. On the objection 
of the defendants, tiie petitionoi;^ in this 
Court, on tho question of court-foe pay¬ 
able on tho plaint as filed in CouVt, basod 
on tho fact that tlio plaintiff was out of 
possession of the properties sought to Im 
partitioned, it was held that the plain¬ 
tiff was to pay ad valorem court-foes on 
her plaint. Time was granted to the 
plaintiff for putting in deficit court-fees: 
and on tho last date fixed for payment of 
court-fees, tho 27bh .Inly 1931, an appli¬ 
cation was mado by tlie plaintiff to al¬ 
low her to proceed with the suit as a 
pauper. In tlio application made on 27th 
July 1930, tlio plaintiff prayed fi^r the 
amendment of tlio plaint as presented 
in Court, in view of the Bubordinato 
Judge’s decision that she was not in pos¬ 
session of tho share of tlie property 
claimed by her in the suit for partition. 
The application, to continue the suit as 
a pauiier was eventually granted ou 23rd 
January 1932, by the Suliordinate Judge 
after the necessary inquiries into the 
pauperism of the plaintiff had been made, 
as required by law. The concluding por- 
tion of the order passed by tho Subordi¬ 
nate Judge on that dato was this: 

“Tho potitioncr is, accordingly, declared a 
pauper, for the purpose of the suit, and she if- 
permitted to continue her Suit No, 127 of 1930 
as such. Her prayer for amendment, along with 
the petition for pauperism was really premature, 
anu it shall be considered in its due course, as 
the suit proceeds.” 

The defendants in the suit applied to 
this Court for setting aside tho aforesaid 
order, made in Pauper Case No. 2 of 
1931. The grounds for setting aside tho 
order as montioned in the application to 
this Court, on which this rule was gton- 
ted, were directed against the Subordi- 
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nate Judfie’s entertaining tlio plaintiff’s 
application for continuing the suit as a 
pauper, and against the merits of the 
case, so far as the decision of the 8uh- 
jOrdinato Judge, on the fact of the plain- 
ifciff’s pauperism was concerned. So far 
las the Court's power to allow a case to 
jlio continued as a pauper suit, after com¬ 
ing to a decision that the plaintiff was 
actually a pauper, is concerned, it ap¬ 
pears to be amply supported by autho¬ 
rity of decisions, so far as this Court is 
concerned: see the cases of Nirrnal 
Chandra v. Doyal Nath (l) and Thomp¬ 
son V. CalouUa Tramways Co. (2). VVe 
can find no reason to differ from the 
view taken by this Court, based upon 
the principle that the power to allow a 
case to be continued as a pauper suit is 
included in the power given to the Court 
to allwv a suit in forma pauperis to bo 
instituted. 

The order of the learned Sulmrdi- 
jUiito Judge, as it stiiiiiis, cannot, in 
[our judgment, he successfully chal¬ 
lenged, as one made without jurisdic¬ 
tion, or as one not iiasscil in icconlanco 
witli law. It has however been contended 
before us on the authority of tho 
decision of this Court in the case of Mrs. 
Helivia Sheehan v. Hafer Mohammad 
Fateh Nashib f;j), that where tlie plain¬ 
tiff liad under-valued the suit, had not 
paid proper court-fees, after taking ad- 
jouruinouts for the purpose of putting in 
deficit court-fees, but had applied on the 
last date for iiaymont of such fees, for 
leave to continue the suit in forma pau¬ 
peris, tho only course left open to tho 
Court was to reject tho plaint, under 
0. 7, 11. 11, Civil r. 0. The contention 
thus advanced altogether overlooks the 
order against which this rule is directed. 
The order relates to pauperism of the 
plaintiff, and does not oven relate to the 
question of amendment of the plaint as 
prayed for by the plaintiff' in the suit. 
The plaint as presented could not be re¬ 
jected on any of the grounds mentioned 
in O. 7, R. II and it was only after the 
plaint had been amended with a view to 
a prayer for recovery of possession by 
the plaintiff', that payment of deficit 
court-fees as directed by the Court, 
could arise. No question of rejection of 
the plaint as filed by the plaintiff' could 

l..(1876) 2 Cal 180. 

Sf (1898) 20 Oal 819. 

8. A1 B 1932 Cal 686=139 1 C 620. 
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arise on 23rd January 1932. The order 
passed on that date specifically men¬ 
tioned that tho prayer for amendment 
made in tho petition for paupersitn was 
premature, and was to bo considered in 
duo course during the progress of the 
suit. Tho decision of this Court in Mrs. 
Sclima Sheehan's case (3), tu which re¬ 
ference bus been made above, and upon 
wliich great reliance has been placed on 
behalf of tho petitiuuors cannot be of 
assistance to them, on the facts and cir¬ 
cumstances of the case before us. Tbero 
was no occasion for rejection of tho 
plaint in this case at any stage of the 
proceedings before the Court below; and 
the learned Subordinate Judge would on 
the facts of this case, have acted ille¬ 
gally and entirely without jurisdiction 
if lie liad on 23rd January 1932, rejected 
the plaint as presented in tho Court by 
the plaintiff, on the ground of non-pa>- 
meut of deficit court-fees. The order 
made by tho learned Subordinate Judge 
on 23rd January 1932, appears to us to 
bo a valid order under the law, and tlie 
ends of justice in the case would, in our 
judgment, be frustrated and justice de¬ 
nied tu the plaintiff, if that order was to 
bo set aside and tho Court below direc¬ 
ted to reject the plaint on tlie ground of 
non-payment of deficit court-fees, in 
tho result the rule is discharged with 
costs. Wo assess the heariug.feo in this 
rule at two gold mohurs. 

M. 0. Ghose, J.-~l agree. 

M.N./B.K. liule discharged. 
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Jack, J. 

Nalini Kanta Hoy —i’etitionor. 

v. 

Kamaraddi and others —Opposite Par¬ 
ties. 

Civil Rules Nos. 423 and 424 of 1932, 
Decided on 7th July 1932, against order 
of Munsif, First Court, Chandpur, D/- 
23rd February 1932. 

Civil P. C. (1908), S. 48—Through mistake 
of Court decree dated wrongly— Application 
barred from correct date but within time 
from mistaken date— Execution held to be 
in time—Maxim, Act of Court shall preju¬ 
dice no man — Limitation Act (1308), Art 
182. 

A docreo was by mistake dated iCth February 
1929, whereas tho date of the decision was ac¬ 
tually 11th February 1929. Tho decree-holdci- 
took certified copy of that portion of the sum¬ 
mons book which contained the formal decree 
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and was tberefoco led to believe that tbe suit 
was decreed on 16th February 19Q9. His appli¬ 
cation for execution was filed on 15th February 
19351. 

Held: that although the Court had no power 
to extend tbe timoof Iirait.ation, yet in the in¬ 
terest of justice, the decree ought to be regarded as 
having been passed on ICth February 1929, onthe 
principle actus curiae nemhiem gravabit (act of 
Court shall prejudice no man). [P 240 0 1] 

Jatindra Mohan Sanyal — for Peti¬ 
tioner. 

Judgment .—This Pule No. 424 lias 
been issued upon the opposite party to 
show cause why an order dismissing an 
application for execution a.s barred by 
limitation should not he set aside on the 
ground that the petitioner having been 
misled by mistake of the Court the ap¬ 
plication for execution is not barred by 
limitation. 

It appears that a decree was by mis¬ 
take dated 16th February 1929, wliereas 
tbe date of the decision was actually 
11th February 1929. The decree-holder 
took certified copy of that portion of the 
summons hook wliich contains the formal 
doovoe and was therefore led to believe 
that the suit was decreed on IGth Feb¬ 
ruary 1929. His application for execu¬ 
tion was filed on 15th February 1932, 
and %vas thorefoio within time if the de¬ 
cree was passed on 16th February 1929, 
but out of time from the date of actual 
decision llth February 1929. It is true 
that the Court has no power to extend 
,tho time of limitation. But in the cir¬ 
cumstances of the case in tlie interest of 
justice, I think, the decree ought to be 
regarded as having been passed on IGth 
February 1929 on the principle “actus 
[curioe neminem gravabit” vrhiohh&s been 
[followed in a number of cases of this 
nature, one of which is referred to by the 
Ilearnad advocate for the petitioner. Civil 
llevision No. 1077 of 1929, of this Court. 
This rule is made absolute. The order 
complained of is set aside and the appli- 
•cation for execution will b& registered. 
Sadie order will apply to tlio other Rule 
No. 424 of 1932. 

n.K. Buie made absolute. 
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Panckbhjgb and Patterson, JJ. 

JI. G. Bolton —Petitioner. 

V. 

Emperor —Opposite Party. 

Criminal Revns. Nos. 613, 614 and 615 
of 1932, Decided on 19th December 1932. 


4 (k) Criminal P. C. (1898), S. 528-B— 
Revision in High Court from order of Judge 
of Andamans for reduction of sentence is not 
subsequent stage of case. 

A revision filed in High Courl, for reduction of 
sentenro from the order passed by a Sessions 
Judge of the Andamans is not a subsequent stage 
of tbe case within tho raeiiniug of the section. 

TTence an accused who has not claimed to bo 
do.aU with as a Kuropean British .sabjoot bofoio 
tho trial iriigistrato can claim to bo so dealt 
with in tho High Court in the revision proceed¬ 
ings: AIR 1920 All 851,1^011.; 12 Horn, 561 and 
AIR 1924 Mad 373, not Poll. [P 241 C 1] 

(b) Criminal P. C. (1898), S. 528-B—Con¬ 
struction favourable to accused should be 
adopted. 

If tho language of S. 628-B is ambiguous, a 
construction favourable to accused and convicted 
persons should be .adopted, as the section pur¬ 
ports to curtail privileges conferred by other pro¬ 
visions in tho Code. [1* 241 C 2] 

Santosh Kumar Basu, Santosh- Kumar 
Pal anil Parimal Mukherjee —for Poti- 
tioiior. 

D. N. Bhattacharjse —for tlio Crown. 

Panckridge, J .—A proliminary point 
of jurisdiction is raised by tho Crown in 
showing cause against the rule. 'J’ho pe¬ 
titioner states that he is a European 
British subject. Ilis statement is vori- 
tied by an afiidavit sworn by his Inother, 
and Mr. Bhattacharjee agrees tliat in 
the alisonco of any evidence to contra¬ 
dict it, it must be taken to bo corroct. 
He was convicted at Port Blair on 2nd 
May 1932 by a First Class Magistrate of 
otroncoB punishable under Ss. 408 and 
468, r. P. C., and sentenced to undergo 
rigorous imprisonment for a term of eight 
months. On Gth May 1932 tho learned 
Sessions Judge of tho Andaman and Nico¬ 
bar Islands allowed the petitioner’s ap¬ 
peal against his conviction under S. 468 
and acquitted him on tiiat charge, bnt 
dismissed his appeal against his convic¬ 
tion under S. 408 and maintained tlie 
sentence. On 12bh July 1932 the peti¬ 
tioner obtained this rule calling upon the 
Chief Commissioner of tho Andaman and 
Nicobar Islands to show cause why the 
order of the Sessions Court should not 
be set aside or modified, on the ground 
that the sentence is too severe. Learned 
counsel for the Crown argues that we 
have no jurisdiction to entertain the pe¬ 
titioner’s application. 

By S. 13, Cl. (d) of tho Andaman and 
Nicobar Islands Regulation, 1876, (Regu* 
lation 3 of 1876) it was ordered that the 
functions of the High Court ui^er 
Oh, 32, Criminal P. 0., of reference and 
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revision should bo discharged in respect 
of proceedings of the Court of Session by 
the Governor-General in Council, and in 
respect of Courts subordinate to the 
Court of Session by the Court of Session, 
but this clausa does not apply to pro¬ 
ceedings against European Jh-itish sub- 
jocts or persons jointly ciiargcd with 
European British subjects. By a notifi¬ 
cation made in 1878 under S. 11, Indian 
High Courts .\ct, ISGo (28 aud 20 Vic. 
C. IG) it was ordered that this Court 
should exercise original and appellate 
jurisdiction and discharge the functions 
of a High Court in criminal i)roceedings 
in the Islands against Euroj>8an British 
subjects. Frima facie wo luivo clearly 
tne power to deal with the petitioner’s 
(;a.s 0 by way of revi.sion. ^fr. Bhatta- 
charjoo •however maintains tliat, inas¬ 
much as the petitioner did not claim to 
bo dealt witli us a European British sub¬ 
ject by the Magistrate boforo whom lie 
was tried, ho must by reason of the pro¬ 
visions of S. 028-11, Criminal F. 0., be 
hold to have rolirniuished tliat light, and 
cannot assort it before us exorcising re- 
visional jurisdiction, wliicli is a subse¬ 
quent stage of the case” within the moan¬ 
ing of the section. 

Mr. Basu argues that what tlio section 
moans is that, unle.ss tiio claim has been 
made, a European Britisli subject cannot 
at a subsoquout stage cliallenge thelega- 
lity of a previous stage at wliioli the 
claim niigiit have been made on the 
ground that he was not at sueli previous 
stage dealt witli as a European British 
subject. There is nothing, it is con¬ 
tended, to provout a European British 
subject making the claim at auy stage 
of the case and being dealt with as such 
from that stage. 

Wo are not prepared to go to this 
length since the argument appears to us 
to leave out of account the words—"shall 
he held to have relinquished his right.” 
Wo are more impressed with the sub¬ 
mission that when this Court calls for 
the record under S. 43 ) and thereaftar 
proceeds to exercise its powers of revision 
;ander S. 439, the proceedings cannot 
iproperly be said to he a subsequent stage 
! jf the case. On this point the decisions 
!ire conflicting. In Empress v. Grant (l) 
ihe Bombay High Court held that when 
the jTccused had not claimed to be dealt 
with as a European British subject 

'l. (1838) i‘2 Bom SQl... 
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before the Sadar Court in Sind the Bom¬ 
bay High Court had no power by virtue 
of S. 4 (l) of the Code to enhance in 
revision the sentence passed on him. 

On the other hand in Harris v. Peal 
(2) Walsh, J., held that an application 
in revision was not a subsequent stage of 
the same case within the moaning of 
S. 454 of the Code of 1898. In Jeremiah 
V. Johnson (3) Krishnan, J., preferred 
to follow the Bombay decision. We have 
oumo to the conclusion that the better 
opinion is that of Walsh, J. S. 439 
confers no riglits on a person convicted 
either by a trial Court or a lower appel- 
late Court to invoke the revisional juris, 
diction of the High Court. The exercise 
of that jurisdiction is, subject to the 
limitations imposed by the section, purely 
discretionary. The High Court cau and 
often (loos exercise the jurisdiction of its 
owu motion without an application 
liaving been made' to it. In these cir- 
cuinstancos the hearing in revision can¬ 
not, we think, be properly described as 
a subsequent stage of the case. We 
think that, if the language of S. 528-B 
is ambiguous, a construction favourable 
to accused and convicted persons should 
ho adopted, as the section purports to 
curtail privileges conferred by other pro¬ 
visions in the Code. For these reasons 
wc hold that we liave jurisdiction to ro- 
vise the orders made l)y the Magistrate 
and the Sessions Judge. 

With regard to the merits the peti- 
tionor was a ship’s clerk employed in 
S. S. "Sajahan.” In the course of Jiis 
employment ho was entrusted with vari¬ 
ous sums of money. In the case with 
which we are at present concerned ho 
was charged with having misappropriated 
Its. 100-1-0 which had coma into his 
possossiou on account of mossing charges 
j)aid by passengers. In another case he 
was cliargod with misappropriation of 
Es. 215 which had come into his posses¬ 
sion as passage money collected from 
passongera on hoard. In the third case 
ho was charged with misappropriation 
of Rs. 501 which had come into his pos¬ 
session aa the price of wine supplied to 
passengers, lie was convicted in all the 
three cases and a sentence of eight 
months’ rigorous imprisonment was im- 

2. A I E 1920 All 351=21 Cr L J 707=68 

I C 361. 

3. A I B 1924 Mad 373=25 Cc L J 331=70 

I C 035. 
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linsed on liim in each case, the sentences 
to run consecutively, making a total term 
of two years’ rigorous imprisonment. 
His offence was undoubtedly a serious 
one and it was aggravated by tlie fact 
that ho suiii'p-srod correspondence from 
the owners of tlie ship and made false 
entries in the books of account which it 
was his duty to keep. At tlie same time 
this was his first olTcnco and this much 
should bo said to his credit tliat lie made 
a more or loss clean breast of the matter 
and did not, as people in the same situa. 
tion often do, endeavour to throw the 
blame on a fellow servant. 

Tn the circumstances wo think that 
the ends of justice will be met if wo 
reduce his sentence in this case to one of 
six months’ rigorous imprisonmeiic and 
make a similar order in the other two 
cases. This will have the ofl'ect of re¬ 
ducing the total term of his imprison¬ 
ment from two years’ to “18 months.” 
In Revision Case No. 014 of 1932 we re¬ 
duce the sentence of imprisonment from 
eight months rigorous imprisonment to 
six months’ rigorous imprisonment for the 
reasons set out in onr judgment in Revi¬ 
sion Case No. 613 of 1932. In Revision 
Case No. 015 of 1932 we reduce the 
sentence of imprisonment from eight 
months’ rigorous imprisonment to six 
months' rigorous imprisonment for the 
reasons set out in our judgment in Revi¬ 
sion Case No. 613 of 1932. 

K.S. Sentences reduced. 
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Rankin, 0. J. and Hartley, J. 

Saheb Ali and others —Appellants. 

V. 

Emperor—Opposite Party. 

Criminal Appeal No. 291 of 1932, De¬ 
cided on 10th August 1932. 

(a) Criminal P. C. (1898), S. 297—Enforc¬ 
ing claim to property i« not admitting other 
party’! poiieiiion—Contrary statement in 
charge vitiates it. 

It i.s not a correct proposition of I.w to lay 
down that a person who attempts to enforce a 
claim to property which he cannot substantiate 
thereby creates the fiosilioii that posso.ssion is 
with another, and if the language of a charge is 
open to that construction it is bad for mis¬ 
direction. fl' 213 C 1] 

(b) Criminal?. C. (1898), S. 297-Cbarge 
in case under S. 304 stating that person in 
possession of property about which fight took 
place is not guilty of any offence is incorrect 
—Penal Code (1660), S. 304. 

A direction in a charge in a case under S. 804, 
Foiial Code, to the effect that if the party of the 


accused was held to be in possession, none of 
them was guilty of any offence even though 
there was tf free fight between the two parties 
resulting in death of some of the complainant's 
party from injuries received, is not correct or 
comprehensive law. [P 243 C 2] 

lleramba K. Biswas —for Appellants. 

Khundkar, By. Legal Bemembrancer 
and Nirmal Cli. Chnkravarti —for tho 
Crown. 

Bartley, /.—The throe appellants have 
been convicted by the learned Additional 
Sessions Judge of Myinensingh sitting 
with a jury, who returned a majority ver¬ 
dict of guilty under S. 117 and J 19/304, 
I. P. C., against all of the appellants and 
under S. 304, 1. P. C., against Sahabali 
alone. Tho material facts alleged by tho 
prosecution wore that Sataullaand Manu 
owned a plot of land on which tlieygrew 
paddy. On 20th November 19.‘l0 these 
appellants and a mob of other people 
entered the land and began to cut tho 
crop. Sataulla, Afanu and another n.an 
came up and pi'otestod. Appellants Salia- 
bali and Maniv speared ^lanu and Sahel 
struck Jiim with a latlii. They then as¬ 
saulted Sataulla with lathis. BolhManu 
and Sataulla died subsequently from the 
injuries. Tho substantive defence set up 
was that the land belonged to Haliol, who 
sowed ans and aman paddy in it. Ho 
cut tho aus, but there was a golmal at 
the time of cutting the aman. The other 
appellants simidy pleaded notguilty,and 
no alternative version of the actual 
fracas was alleged or souglit to ho proved, 
although it would appear that at least 
one man among tlio alleged aggressors 
died of injuries. The learned Judge, 
early in his charge, laid down that 
tho first question for tho jury w'as 
who was in possession of the land 
on tho date of occurrence; in other 
words, who grow tho paddy. After dis¬ 
cussing tho evidence on this point in 
detail, he told tho jury that if they 
found possession with tho prosecution 
side the accused had no right of private 
defence. If they found that Sahel w.as 
in possession, tho next question was if 
he and his party had exceeded the right 
of private defence. If tho jury could 
not, on tho evidence, decide who was in 
possession, they 

"may consider whether it was a case of disputed 
possession, and then the question will arise jBvhich 
party was the aggressor," a 

lie referred to these propositions as 
three alternatives, and proceeded to 
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direct the jary as follows: If Sataulla 
and Manu were in possession, the appel¬ 
lants, provided the jury held "they were 
all there" are guilty under S. 147. They 
might under conditions stated by the 
learned Judge be guilty under Ss. 149 
and 304 of the Code. If the jury held 
that Sahel was in possession, none of the 
appellants were guilty of any offence. 
L'inally, if it was a case of disputed pos¬ 
session and both parties went to the land 
prepared to light, neither party could 
claim any exemption from liainlity for 
the consequence of their acts, and oven 
then the appellants would be guil! v of 
those offences of wliich they would have 
been guilty had Manulla and Sataulla 
been in posssssion. On those directions 
the jury* returned a verdict that it was a 
case of ifi^P^dcd possession, and that the 
appellants were guilty as recapitulated 
above. (The judgment after overruling 
the contentious regarding prejudice to 
accused by non-summoning some of their 
witnesses and misdirections on tbo qiies- 
tiou of fact of posse3si(.m proceeded.) It 
remains to con.sidcv iji the light of the 
sojnowhat unusual verdict of tlio jury, 
the validity of the directions regarding 
what the learned Judge terms "disputed 
liossession.” 

Ilis first direction was that if the jury 
found disputed possession tlio qiiostion 
would aiiso which jiarty was the aggres¬ 
sor. Later ho said that if it was a case 
of disputed possession and both parties 
w'ent to the land prepared to tight . . , 
the appellants would ho guilty of those 
oQ'ences of which they would have been 
guilty had Manulla and Sataulla been in 
possession. It is not a correct proposi¬ 
tion of law to lay down that a person 
who attempts to enforce a claim to in'o- 
porty which he cannot substantiate, 
■thereby creates the position that posses- 
jsion is witli another, and the language 
used by the learned Judge is oiion to 
that construction. Moreover the case 
before the jury was, not that two par¬ 
ties went to the field prepared to fight. 
One side alleged that a mob cut their 
paddy and attacked them when they pro¬ 
tested. The other side admitted an 
affray over the paddy cutting, gave no 
details of that affray, and merely claimed 
tJiab the paddy belonged to thorn. The 
sugjjbstion that both parties went pre¬ 
pared to fight is not based on evidence 
in the record. The direction as to the 
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aggressive party is also confusing. If 
the jury found, as they did apparently 
find, that the land was the property of 
neither party, the legal position was 
that neither party had any right to use 
force in defence of the crop. The direc¬ 
tion should have been tliat if the pro¬ 
secution story as to the actual use of 
violence was correct, and if tlie appel¬ 
lants were not in possession, the appel¬ 
lants wore not entitled to plead any right 
of defence of property in reply to the 
charges brought against them. Contra, 
if the jury found that the complainant's 
party attacked the others, tlie whole pro¬ 
secution case failed, irrespective of who 
was in actual possession. 

Lastly, if the jury held that the appel¬ 
lants were the owners of the crop, no 
right of private defence arose until its 
posscs.sion was endangered. If and when 
that right arose, it was a right limited 
by tljo provisions of the Penal Code, and 
tlie direction in tlie charge to the effect 
tliat if Sahel was held to be in posses¬ 
sion, none of the appellants wore guilty 
of any offence, is not a correct or corn- 
prohensivo statement of law. Wo are 
therefore of opinion that tlio charge deli¬ 
vered by tlie learned Judge is bad ozrthg 
ground that it contains misdirections of 
tact and law, and tliat the convictions 
should not be sustained. In the result 
this appeal is allowed. The convictions 
and sentences are set aside and the case 
remanded for letrial to tlio Court of Ses¬ 
sion. Tlio appellants will continue on 
the same bail. 

Eankin, C. J .—I agree. 

j[.N. CuHii remanded. 
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Mitteu, J. 

S. 72. Fama—Accused—Appellant, 
v. 

Emperoi —Opposite Party. 

Criminal Appeal No. 074 of 1932, De¬ 
cided on 20th Dorember 1932. 

(a) Calcutta Municipal Act (1923), Ss. 391 
and 17S—Sections are quite different and 
one has nothing to do with the other. 

Section 175 (leali with a very dilTorenl class 
of liconao from that contcmplat'iii by S. 391. 
The object of the two sections nnd the n.iliirfl of 
the licenses required by them are different. 
S. 176 occurs in Ch. 12 which doals with tux on 
profession, whereas S. ■‘ISJl occurs in Ch. 20 deal¬ 
ing with regulation .and inspection of places of 
public resort. Hence S. 175 has nothing to do 
with S. 391: 34 C-ii 918 and AIR 1920 Cal 
mb.Rej. LP215C1] 
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(b) Calcuttft Municipal Act (1923), S. 391— 
Corporation hat discretion to refuse license. 

It is open to the Corporation to refuse a 
license if in their discretion they think it uercs- 
saiy to do so in the interest of public order and 
morality; but this discretion must be exorcised 
in a judicial spirit and in a reasonable manner: 
Reg. V. London County Council, (1915) 2 K li 
46G, Uef. [? 240 0 1] 

(c) Interpretation of Statutes—Bye-laws or 
regulations framed under statute should be 
supported unless manifestly unfair or un¬ 
reasonable. 

Where there is competent authority to which 
a statute entrusts the power of making regula¬ 
tions or bye-laws, it is for the authority to decide 
what rogulations are necessary; and any regula- 
lious which they m.ay decide to make shouM bo 
supported unless they are. manifestly unro.isou- 
ablo or unfair: London County Vnunctl v. Der- 
niondsey bioscope Co., (I'Jll) 60 L J K h 141, 
Bel. on. [E‘2ir> 0 2] 

(d) Calcutta Municipal Act (1923), S. 391 
—Authority of Corporation to refuse license 
can be questioned by way of defence in 
criminal Court—Criminal Trial. 

It is open to a person to raise by way of do- 
fonco in a trial before a Magistrate under S. 391 
that the Corporation has no authority to refuse 
license though <it may be more appropriate to 
do so by a civil declaratary action or by a 
writ of mandamus. [E 246 0 2] 

D. N. Bhattaoharyya anti Parimal 
Muklierji—iov Appellant. 

N. K. Basu and Pasupiiti Ghose —for 
the Crown. 

Judgment. — The question raised by 
this appeal is one of considerable imiror- 
tance and relates to the power of tho 
Corporation of Calcutta to refuse a 
license to keep open a Carnival when in 
the public interest it thinks it necessary 
to do so. The case for the prosecution 
is that the appellant S. B. Varma was 
the proprietor of a Carnival in respect of 
which license had been obtained from 
the Corporation and that that license re¬ 
mained in force up to Ist March 1932; 
that there liad been complaints affainst 
the holdin(» of Carnivals of late both in 
the newspapers as well as fay some pub- 
lictfaodios like tho Maiwvari Trades As¬ 
sociation of Calcutta and the appellant 
was informed that no further license 
would be granted after the expiry of the 
period; that the appellant thereafter 
changed the site and name of the show 
and obtained a police licence for the 
show under tho name of Holywood 
Park Carnival on plots Nos. 21 to 29 of 
tho Calcutta Improvement Trust Scheme 
and intimated to the Corporation that 
he was going to open the projected Car¬ 
nival from 1st April and was prepared to 


pay the taxes, that the Carnival was 
opened from 1st April; but no license 
from the’Municipality having been ob¬ 
tained the appellant had offended against 
tho provisions of 8. 391, Calcutta Muni¬ 
cipal Act. Tho Corporation of Calcutta 
started the prosecution under S. 391, 
Calcutta Municipal Act. 

It is admitted by the accused tliat the 
Carnival was started without obtaining 
tlie license and in such ciroumatancos 
one would have thought that tlie provi¬ 
sions of S. 391 had been contravened; 
l)ut it is contended by tho defence tliat 
the Corporation cannot refuse a license 
altogether althougli it can impose condi¬ 
tions for tho taking out of tho license. 
The Magistrate thought that it was not 
necessary to go into the question whe¬ 
ther the Corporation had the .right of 
refusing license altogether and tliat it 
was sullicient for the purposes of the 
conviction in this case that tho Carnival 
had been started and continued without 
a license. In thi.s view tho Municipal 
Magistrate convicted tlie appellant umler 
S. 391, Calcutta Municipal Act, and has 
sentenced him to i)ay a fine of Rs. 500. 
Tho conviction and sentence have been 
challenged on appeal on several grounds: 
(l) tho Corporation had no power under 
tho statute to refuse a license altoge¬ 
ther and, refusing to grant license tho 
Corporation coased to function” snd the 
conviction under S. 391 cannot ho main¬ 
tained; (2) the Act contemplates two 
licenses, ono license for tho id.-vce and 
another for tho calling; and so far as tlio 
license for calling is concerned license 
could be taken after 1st July as S. 391 
must bo read with 8. 175 and the pro¬ 
secution was bad as it was started be¬ 
fore 1st July; (3) that the sontonco is 
too severe. 

It will ho easy to dispose of tho second 
ground first. Mr. N. K. JJasu wdio ap¬ 
pears for tho Corporation of Caloutt-a 
replies to tho argument founded on this 
ground by pointing out that 8. 175 or 
Sch. 6 has got nothing to do with 8. 391. 
He argues that the broach under 8. 175 
is punishable under 8. 492 wiiercas tho 
breach under 8. 391 is punishable under 
8. 488. He points out that 8. 175 
occurs in Ch. 12 which concoruh 
"tax on profession,” whereas 8. 391 oc¬ 
curs in Ch. 26 which deals '|vith 
" regulation and inspection of places 
of public resort.” Mr. Basu furthoi 
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cites two cases in support of this view, 
HepinBehari Ghosev. Corporation of Cal¬ 
cutta (1) and S. N. Banerjee v. W. Lewis 
& Co. (2). Both these cases which were 
under the old Calcutta Municipal Act (3 
of 1899) B. C., support tho arjjuinent of 
Mr. Basil and I am of opinion that 
,S. 175 deals with a very different class 
jof license from that contemplated by 
|S. 391, Tho object of tho two sections 
jand the nature of the liconsos required 
l)y them are dilTerent. S. 175 occurs in 
Ch. 12 which deals with tax on profes- 
■aion whereas S. 391 occurs in Ch. 2G 
‘dealing with regulation and insjiection 
!of places of public resort. These obser- 
jvations are suflicient to dispose of ground 
'•J taken,. Cround 1 taken seems to ho 
one of some dilliculty. S. 391 of the 
Act of f923 runs as follows ; 

“Xo piTHOM without,or wise than in 

confiirinity witli tho terms of a lioniiso •'ranted 
hv the Corporation iu this lichalf, kucp O|.oii any 
thdlitre, circus or other siniiiar jiJaicof jiulilic 
rouirt, recreation or anitisnini'ni ; Provided that 
this section shall not apply to piivatc per/oiin- 
anecs ill any snob place.” 

It is argued that wlion a Muiiiciiial 
authority is given tlie power under the 
law to regulate the opening ' of certain 
places of amusement that implies the 
continued existence of that which is to 
be regulated and governed iind on this 
authority it is argued that the Corporation 
lias got no power to withhold a license. 
It is said it can impose conditions hut it 
cannot refuse altogether tlie granting of 
licenses. In support of this contention 
reliance has been placed on a decision of 
their Lordshijis of the Judicial Com- 
mittee in tho case of ^Lunicipal Corpor¬ 
ation, Toronto v. Virgo (3). Tn that ease 
the question arose ae to whether a statu¬ 
tory power conferred upon a Municipal 
Council to make bye-laws for regulating 
ami governing a trade does or does not 
in the absence of an express power of 
prohibition authorize tho making it an- 
lawful to carry on a lawful trade in a 
lawful manner. It was held that it did 
not so authorize the Municipal Council. 
In that case a Municipal byc-law was 
passed prahibiting hawkers from plying 
their trade in an important part of the 
Municipality. And Lord Davey said that 
through all the cases a general principle 

1. il907) 34 Cal. 913=11 OWN 885= 6 C L J 

f 183=6 Or L J 148. 

2. A I B 1920 Cal 635=58 I C 924=21 Cr L J 

844=47 Cal 809. 

3. (1696) A G 88=65 L JP C 4=73 L T 449. 


may be traced that Municipal power of 
regulation or of making bye-laws for 
good government without express words 
of prohibition does not authorize the 
making it unlawful to carry on a lawful 
trade in a lawful manner. 

In that case before their Lordships 
what was being dealt with was a bye¬ 
law power to make which is given by the 
statute and not the statute itself as in 
the present case, and it was held that the 
bye-law was really ultra vires of the 
statute in the absence of express prohi- 
bitiun. But there is also a well recog¬ 
nized principle that where there is com¬ 
petent autliority to which an Act of Par. 
lianient entrusts tho power of making 
regulations it is for the authority to de¬ 
cide what regulations are necessary; and 
any regulations which they may decide 
to make should he supported unless they 
are manifestly unreasonable or unfair 
see the observations of I.ord Alverstono,' 
C. J., in London County Council v. Ber¬ 
mondsey moscopc Co. (4). It is familiar 
knowledge that public porfovniances have 
a strung influence on public mind and 
public opinion and for that reason the 
Corporation have been given the discre¬ 
tion to grant or refuse licenses regarding 
theatre, circus ov other similar places of 
public re.sort, recreation or amusement. 
The terms of S. 391 would impliedly 
suggest sucli a discretion. As has been 
pointed out by Buckley, L. Jin lieg. v. 
London County Council {b), which was 
the case of cinematograph license: 

“Ibe only question wo have to determine i.s whe¬ 
ther tho Ijoily witli whom exclusively the deter- 
luiiiiiition o( that inattur lies has acted (airly and 
according to law.” 

In the case in which these observations 
were made license was refused to tho 
cinematograph company whoso share 
holders were in a largo proportion alien 
enemies, ami it was held that tho London 
County Council could refuse license in 
the e.xercise of their discretion. 

Further in the case of Toronto Corpo-i 
ration there was no question of appre¬ 
hended nuisance for, as fjord Davey poin¬ 
ted out: 

“ there was uo evidence and it is scarcely con¬ 
ceivable that tho trade could not be carried out 
without occasioning a nuisance.” 

~4. (1911) 80 L J KB 14l=(1911) 1 IC B 46= 
103 L T 760=76 J P 53=9 L G R 79=27 
TLB 141. 

8. (1916) 2KB 466=84 L J K B 1787=11.8 L 
T 118=79 J P 417=13 LG R 847=31 T 
L R 829=59 S J 382. 
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If sucli nuisance could bo apprehondod 
the licensinp; authority would have been 
within their rights to refuse license. 
S. 391 says that certain places of amuse¬ 
ment cannot be kept open without or 
otherwise than in conformity with a 
licouse granted by the Corporation of 
Calcutta. Can it bo said that where a 
question of public order is involved or 
where a question is involved that betting 
and gambling whicli are illegal might go 
on in this Carnival the Corporation has 
no power to refuse a license ? In the 
present case there was the representa¬ 
tion by a public body as to the harmful 
effect of these Carnivals and there is 
evidence of the Theatre Inspector that 
betting and gambling were going on in 
tlie Groat Eastern Carnival of which the 
appellant was the proprietor. It was 
open to the Corporation to anticipate, 
having regard to the way this Carnival 
was being carried on, that the applicant 
would not he a fit and j)ropor person to 
hold tlie licouse for another Carnival. I 
am of opinion it was within tlie compe¬ 
tence of the Corporation to refuse a 
license whore in the interest of public 
order and morality it was necessary to 
ido so. This act on the part of the Cor- 
iporation does not in luy opinion infringe 
|on the liberty of the subject to carry on 
lawful trade in a lawful manner. The 
element of public oidcr conies in and I 
should think that S. 301 impliedly gives 
the Corporation power to refuse licenses 
if in the interest of public order it 
thinks it should do so. The representa¬ 
tion by the public bodies and in the 
newspapers led to a resolution to lie 
passed by the E. G. P. Committee to the 
effect that no licenses should issue for 
carnivals except with the permission of 
the District Committee. This seems to 
be a salutary resolution, and if in pur- 
,suanc 0 of the resolution the'Corporation 
refused to grant licenses it was quite 
within its power to do so. It cannot he 
said that the discretion was exorcised 
arbitrarily or in an unreasonable man¬ 
ner. 

A point had been raised by Mr. Basu 
on the second day of hearing of the case 
that authorities show that one cannot 
raise tlie contention that the refusal to 
issue license is in excess of the autho¬ 
rity of the Corporation in a criminal 
Court, but must be determined before a 
civil Court wherefrom the accused must 
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obtain a declaration that the action of| 
the Corporation is ultra vires. I am ofj 
opinion that it may be raised by way oti 
defence in the trial before the Magis-I 
trato althougli it may be more appro-, 
priato to do so liy a civil declaratory ac¬ 
tion or by a writ of mandamus. ^ly 
conclusions may be summarized as fol¬ 
lows : Under the implications of S. 391 
of the Act it is open to the Corporation 
to refuse a license if in their discretion 
they think it necessary to do so, hut 
this discretion must he exercised in a 
judicial spirit and in a reasonable man¬ 
ner. In the present case it cannot bo 
said that the discretion has not been 
exorcised in an impartial and judicial 
spirit seeing that on the representation 
of a public body the question was doha- 
tod before tlio E. G. P. CommiVtee and 
the said committee came to the conclu¬ 
sion that license of Carnivals should 
ordinarily be rofuseil and may ))o gran¬ 
ted with the permission of the District 
Conimitteo and seeing further that tliere 
is evidence in that case that the previ¬ 
ous Carnivals of which the appellant is 
the inoprietor allowed gambling and 
hotting to go on. The conviction mnst 
therefore bo maintained. 

With regard to the ground of severity 
of sentence, after considering all the cir¬ 
cumstances and giving due wciglit to 
tlie argument of Mr. Basu that the ac¬ 
cused was liable in addition to a dailv 
fine, I am of opinion that the ends of 
justice would be mot by reducing the 
fine to Us. 250 only (rupees two luin- 
drod and fifty). Tho appeal is to tliis 
extent allowed. The conviction is af¬ 
firmed, but the sentence is reduced. The 
portion of the fine remitted must be re¬ 
funded to appellant. 

K.S. Sentence reduced. 
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Rankin, 0. J. and Costello, J. 

Kiron Soshi Dasi —Defendant —Ap¬ 
pellant. 

v 

Official Assignee of Calcutta —Plain¬ 
tiff— Respondent. 

Appeal No. 10L of 1931, Decided on 
22nd April 1932, from original decree of 
Buckland, J., D/- 11th August 1931. 

(a) Civil P. C. (1908), S. 11, Expl.^4-i3 
executing deed of gift in favour of two wer- 
sons who mortgaging that with K —Mort' 
gagee K purcfaaiing property in execution of 
decree egeinit mortgagors—£ suing for de- 
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claration that deed of gift waa not binding 
on her—On B’s death A waa aubatituted for 
13 and auit diamiaaed —A remaining in poaaea- 
aion all the time —X becoming inaolvent— 
Official Asaignee auing A for poaaeaaion and 
admitting /I’s poaaeaaion aince 1896 —A plea¬ 
ding adverae poaaeaaion —A could plead ad- 
verae poaaeaaion. 

In 18% B executed a deed oi gift of the pro¬ 
perty in suit in favour of two persons who gran¬ 
ted a simple mortgage of the property in favour 
of K. Ill 1914 K instituted a suit against tho 
mortgagors which resulted in a fxiial dcurcc being 
passed in 1916. Tho mortgaged property was 
sold in execution and purchased by K. Imme¬ 
diately after this B sued for a declaration that 
tho doed of gift waa nut binding on her and for 
other reliefs against the mortgagee. She died 
soon afterwards and .4 was substituted in her 
plane as plaintiff. Tho suit was eventually dis¬ 
missed in 1923. Rut as .4 eontiuuud in posscs- 
siou of tho property in suit and as K could not 
obtain possession of it from A the Ollicial As- 
sigiieo in 1930 sued .1 for pos.sossion of tho pro¬ 
perty (Jf having boon adjudicated insolvent m 
1929.) At tho hearing oi tho suit, B'a and after 
B, .I’.s adverse possession was admitted .since 
18'JG. ,1 pleaded title by adverse po.s.sossiou for 

over 12 years oven if the deed of gift was held to 
bu binding and cileetivc. I'Uintiff plc.idcd that 
as A did not take the plua of adversu po-ses.iion 
ill tbo previous suit, .1 could not ri sc it in tho 
prosuiit suit iindur I'kspl. 4, S. 11 : 

Held : that though bi re.ison of the former 
decision .1 was precluded froni r.ii-iing the plea 
that the title of the pl.iiiitill h.id ijouii extin- 
gui.-'hed ill 1913 by .4’.s adverse po-ssossiou for 
over 12 years, it was iiuilu open to ,l to urge 
that plaiiitill’.s title liad boon oxtinguislicd by 
-4’.? adverae possession for over 12 jears prior to 
the dato of the preseul auit. [L’ 219 0 1] 

(b) Civil P. C. (1908), O. 21, Rr. 97 and 
103—Executing Court not giving delivery— 

R. 97 does not apply—Limitation Act (1908), 
Art. 11-A. 

linlc 97 h.is no appUcatiou in the ubsoiico of 
-an attempt on the part of tho Court in execution 
to give delivery to tho deerce-holdcr or the auc- 
liou purchaser. [[* 250 G 1] 

An application by a doci'ce-holdet or auction 
purchaser for being put in possc«ion of the pro¬ 
perty on tho allegation that in spite of repeated 
demands tho person in possession was unwilling 
to give him possession is not an application 
within tho moaning of R. 97, the order made on 
it is not an order under R. 99; and the suit hied 
thereafter for posses.sioH of such property is not 
a suit nndor R. 103 sons to make .trt. ll-.V, Lim. 
Act, applicable thereto, there having been no ove- 
cution proceeding or no order made by tho Court 
at any time directing that tho decree-holder or 
auction purchaser should be put into pu.ssession 
of the property on the strength of his decree or 
sale certificate as the case may be : AIR 1924 
All 496 (F B), not Foil. [P 243 0 1] 

Advocate-Oeneral, S. C. Mitter and 

S. P. Sinha —for Appellant. 

W. W. K. Page and Laha —for Res- 
p/ident. 

Bankin, C. /.“In this case the de¬ 
fendant, a lady of the name of Kiron 


Soshi Dasi, appeals from a decision of 
my learned brother Buckland, J., in a 
suit brought against her by the Official 
Assignee of Calcutta for possession of 
premises No. 10, Sonagachi Lane, in the 
town of Calcutta together with mesne 
profits. On 25th February lBi)6, it ap¬ 
pears that a woman of tho name of Bhu- 
han Mohini Dasi executed a doed of gift 
of the property in suit in favour of two 
persons, Gora Chand Dhur and Gour Mo¬ 
han Dhur, sons of one Kunja Behari Dhur 
and these persons on 14th March 1912 
granted a mortgage of that property in 
favour of ono Maharaj Kishore Klianna. 
In July 1914, Khanna instituted a mort¬ 
gage suit against Gora Chand and Gour 
Mohan which resulted in a final decree 
being passed in 19l() and a sale of tho 
property in execution of tho decree took 
lilace on 10th August 1918. On tho day of 
this sale, Illiuhan Mohini not only pro¬ 
tested to tho Registrar that tho property 
still remained in her and that the deed 
of gift under which the mortgagors 
oliiimod was null and void hut she com¬ 
menced a suit for declaration of Ivor 
title, for a declaration that the deed of 
gift was not hindingoii iier and for other 
reliefs ag'ainat the mortgagee. She died 
afterwards and tlio present defendant 
Kiron Soshi Dasi was substituted in 
that suit in Bhuban Mohini's place and 
stead. While that suit was proceeding, 
the mortgagee Khanna in liis own mort¬ 
gage suit obtained a sale certificate on 
i2th March 1919, On 1.3th March 1923, 
tho suit of Bhuban Mohini which had 
becimio tho suit of the prosoiit appellant 
Kiron Soslii was dismissed by Page, J. 
Thereupon, on 2')th April 1923, Khanna 
the mortgagee, in his own suit applied 
fgr an order against tho present appel¬ 
lant or any other person to vacate and 
make over vacant possession of tiie mort¬ 
gaged premises No. 10, Sonagachi Ijane, 
on the allegation that a certificate of 
sale had been gi’anted to him but that 
the premises wore in tho occupation of 
the said Kiron Soshi Dasi w'ho refused 
to give up possession in spite of repeated 
demands. 

In that application, Kiron Soshi 
Dasi produced ovidonce of various 
tenants of tho property who deposed to 
tho fact that she and Bhuban Mohini 
had been in possession for many many 
years. She did not dispute that she was 
in possession of the property or contend 
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a single moment that she was minded 
to give it up. That application was in 
the end dismissed by an order made by 
Greaves, J. Thereafter it is not neces¬ 
sary to detail the events except to say 
that the present suit was brought by the 
OfTicial Assignee because Khanna the 
mortgagee was adjudicated an insolvent 
on 2.5th September 1929. 

The plaint in the suit which is before 
us was filed on 9th August 1930. At the 
hearing of the suit, it was not disputed 
that Bhuban Mohini and the defendant 
after her had been in adverse possession 
of this property even since the date of 
the deod of gift which Bhuban Mohini 
had executed to Khanna's mortgagors. 
At the settlomont of the issues, a plea 
of limitation was taken and a pica of 
adverse possession and Mr. S. il. Bose 
on behalf of the plaintiff gave an express 
admission that the possession had been 
adverse possession from 1890 onwards. 
In these circumstances, the defendant 
who was concluded by the judgment of 
Pago, J., from denying that title was in 
the Official Assignee on the footing that 
the deed of gift was valid and that 
the mortgage to Khanna was a good 
mortgage contended, first, that the suit 
was barred by limitation because it was 
not brought within one year of tho order 
made by Greaves, J., in 1923 dismissing 
the application for possession. She also 
contended that her title by adverse pos¬ 
session was a complete dofonco to the 
suit. On this point tho plaintiff said 
that Pago, J.’s judgment made it im¬ 
possible for her in this suit to sot up 
•Art. 142 or Art. 144, Limitation Act, as 
a defence. 

Now, the first question is a question 
jOn the merits, that is to say, whether or 
mot this adverse possession admitted 
[since 189fi leaves the defendant without 
jany answer to the Official Assignee. In 
jmy opinion, it affords a complete do- 
jfence. The contention on behalf of the 
[plaintiff which the learned .Judge has 
acceded to is as follows : Tho suit be¬ 
fore Pago, J., bad been brought in 
August 1918. The lady had in her plaint 
set up that the deed of gift was obtained 
by undue influence and had never been 
acted on or given effect to and that 
Khanna, tho mortgagee had notice of all 
these facts. Pago, J., was not convinced 
that there was anything defective in the 
deed of gift. He thought it valid and 


operative. Thereupon learned counsel 
for the plaintiff in that case ordered 
Page, J., to allow' him to amend the 
plaint and plead an alternative case to 
tho effect that, even if the deed of 
gift was valid and offectivo, tho 
grantor, contrary to tho deed of gift, had 
been in possession ever since, that that 
was adverse possession for more than 12 
years and that tho title of the grantee 
under tho deed of gift had thus become 
extinguished under 8. 28, Limitation 
Act. The learned Judge finding that 
this case had not boon pleaded for one 
reason or another refused to allow tho 
amondmont. He therefore dismissed tho 
suit for declaration as to the deed of gift 
and for an injunction restraining tho 
mortgagee from proceeding against the 
mortgaged sul)ject. Tho learned*' .Tudgo 
in the present caso lias discussed the 
question whether, although adverse pos¬ 
session ■'.vas not a subject-matter of rlocj. 
sion before Pago, J., the fiucsbiou of the 
lady's adverse p'^ssession for 12 years 
prior to August 1918 is a matter within 
the explanation to S. 11 of the Code - 
a matter whicli might and ought to 
have been raised in tho same suit and 
he has eome to the conclusion that it is 
such a matter. 1 am not in tho least 
disposed to disagree with that opinion. 

I think it was for the lady to put for¬ 
ward a case in her plaint not only on 
title, but any caso which she had to en¬ 
able her in .August 1918 to get relief 
against tho mortgagee on tho footing of 
adverse possession. If that question 
had been raised it would only have been 
relevant to .see wliether or not she had 
made out that for 12 years prior to 10th 
August 1918 she had been in adverse 
possession. It must he taken therefore 
that before lOtb August 1918 she had 
not been for 12 years in adverse posses¬ 
sion, that is to say, she is not now able 
to say that tho title of the Official As¬ 
signee was gone on 10th August 1918 by 
reason of 12 years adverse possession. 

It has been pointed out by the learned 
Advocate-General that the judgment of 
Page, J., cannot be taken to moan that 
her possession thereafter ceased to bo 
adverse. Her possession thereafter be¬ 
came all the more acutely adverse by 
reason of Page, J.’s judgment. Then {jho 
question is: Does: Page, J.’s judgment nfe- 
cessarily mean more than this ; that she 
cannot be taken to have had in August 
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1918 adverse possession for 12 years. I 
am of opinion that it means no more 
than that. Had she been in adverse 
possession for two years before that 
judgment, she would have had no case 
whatever and, if she had raised the case 
and the case had been negatived, it 
would not in the least have been noces- 
srry to infer that the Court had come 
to the co]ic1usion that for those two 
years she liad not been in adverse i)osses- 
sion. In iny judgment, notwithstanding 
the judgment of Pago, J., it is quite open 
to the lady, in the circumstiinces of the 
present fa.so, to say that for years 
Ihoforo tJio date of the [n'esent plaint she 
iwas in adverse t)oflKession oftlio property. 
•That is 4 comf)lote answer to the suit 
I'.ind, on that ground aloiio, it seems to 
jtuo tliat'tlio suit sliould have been di.s- 
niissod v.'ith coshs. 

The question of limitation which the 
iloapned .•\dvojate-fl<’.neral rai.scil in this 
!appeal was to tlu? clTcct that the plain- 
jtiH’s suit W’as hail under ,\rt. I 1-A, he- 
vauso it was not brought witiiin one 
;vear of the order inailo hy fireaves,-1., 
on 2’jth April disiiii.ssing the mort¬ 

gagee’s application for possession under 
his .salo cmtilicMte. The learned .iudgo 
lias held and 1 think rightly that those 
projcecilings cannot he said to he proceed¬ 
ing upon an application under ii. 97, 
(). 21 of tlio Code and the order cannot 
be liold to 1)0 an order under II. 99. 

The ca.so of Sohha Ram v. Tnrsi Rani 
( l), has been pressed in argument before 
us. fn my judgment, tlic iiosition of the 
matter under tlie Code is as follows : 
If a person has in a suit succeeded in 
getting a decree for possession of certain 
property, ha is entitled to get an order 
Irom the Court for dolivei’ing that pro¬ 
perty to him hy way of execution against 
any person who is liound hy the decree, 
fn like manner, if a person is an auction- 
jnirchaser of a property in a suit cousti- 
l utod in a certain way, he is entitled to 
got possession of that property at the 
hands of the Court hy way of execution 
against persons who are bound by the 
sale. When in either of such oases the 
decree-holder or the auction-purchaser 
desires the assistance of the Court to put 
him into possession he need not invoke 
the Cpurt’s assistance if he can get pos- 
''ession peaceably without it he has to 

~r. A I B iaSrAir 195^3 ‘T'^23=40 AU C03 
(P H). 


make up his mind as to the kind of pos¬ 
session ho is entitled to claim and whe¬ 
ther he is entitled by way of mere execu¬ 
tion to get possession against the other 
party at all; for example, to take the 
case which is the present case before U8 
—the case of a person who has purchased 
a proiierty under a mortgage decree, if 
he cannot for one reason or another get 
possession, he has to make up his mind 
whether he will on the .strength of his 
title bring a suit against whoever is in 
possession or whether lie w'ill get a more 
summary and equally succe.ssful remedy 
hy execution. If ho wants execution, ho 
has to make up his mind whether, hav¬ 
ing regard to the [lersons whom he desires 
to remove ami having regard to the per¬ 
sons wlio are likely to object to hie 
getting ncissossion, the case is one within 
Ji. 9d or 11. 9ij. 

If it is not, that i^ to say, if some one 
is in possession wlio is under no duty to 
obey the decree in the particular suit, 
that is :i fact which he ha.s to take into 
account before making up his mind to 
apply for execution at all. That is a 
fact which points to tliis that he is un¬ 
likely to get an ell'cctive remedy merely 
by executing his tlecrce or the sale certi- 
iicate fn these circumstances, it may 
very well bo that the proper course is 
not to attempt to recover in execution 
without bringing an independent suit, 
ft is only if ho is prepared to say that 
the case is one within R. 90 or R. 90 
that the cortilicato-holdcr or decree- 
holder has any business to approach the 
Court in that suit for e.xeculion and 
when lie does ap[)ly, it appeals to mo 
that the order lie ought to get is an 
order of the character in form No. 39 in 
App.K of the Code, not an order directed 
against any particular person but a gene¬ 
ral order directing the oflicer of the 
Court to put him into possession with a 
general dii'ection to remove any jierson 
who refuses to vacate; else it will be 
purely a general order of the character 
specified in R. 90. Having in that way 
invoked the as.sistaiica of the Court to 
put him into possession of two things 
one or the other will happen; either he 
will get or he will fail to got possession 
because of the resistance or obstruction 
of somebody and when that happens it 
appears to me that it is open to him to 
apply under R. 97. In that case, the 
Court will investigate the question of 
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tho cliaractoi' of tho possession or the 
claim of right of tho party objecting to 
the execution and will make an order 
under R. 9S or R. 99 tho consequence of 
which will bo that the order will ho 
final Buhjoet always to the bringing of a 
suit such as is contemplated by R. 103, 
O. 21. 

In tho Allahabad case already cited, 
it appears to have been assumed that 
without any order for execution under 
R. 95, or R. 9(5 tlio deoreo-liolder or the 
certificate-holder who goes on tho law 
by himself and demand-s possession and 
docs not get it can come straightaway 
to the Court under R. 97, O. 21 and that 
has given rise to the further question 
whether knowing that the person in 
possession is not minded to give it up it 
is necessary for him to go physically and 
bo really obstructed or resisted or whe¬ 
ther it is enoiigli in such a case merely 
to show that the person was objecting to 
his possession. I am not prepared to 
accept the authority in the Allalial>ad 
case in so far as it appears to hold that 
R. 97 Jjas any appliculion in tlio aljsonco 
of an attempt on tho part of tho Court 
in execution to give delivery to the 
[decree-holder or tho auction-purchaser. 
[The words whicli appear as the rubric of 
the particular rules of which R. 97 is tho 
first one "resistance to delivery of pos¬ 
session to decreo-holiler or iDurchascr” 
and tho form provided in .^pp. R is plain 
to the effect that resistance is resistance 
to the carrying out of tho oxocution by 
the office of tho Court. Form No. 40 is 
headed "summons to appear and answer 
oharge of obstructing execution of de¬ 
cree” and it proceeds; 

“Whore.as tho dccree-hoidor in tho atovo suit 
has complained to this Court that you have rc- 
aistod (or obstructed) the officer charged with the 
execution oE the warrant for possession, you 
■aro hereby etc.” 

Tho language of tlie rulo is : 

"Where the holder of a decree for posscosion 
of thg purchaser of any such property sold in 
execution of a decree is resisted or obstructed by 
any person in obtaining possession of tho pro* 
porty.” 

That language does not, it seems to 
rne, indicate that because an amicable 
delivering up of the property to tho de. 
cree-holder or the certificate holder is 
refused, the matter is to come sum¬ 
marily before the Court, there being no 
previous e.xecution directed for the pur- 
pose of giving possession [of R. 9Bj. The 
great difficulty in ray judgment is this : 


Roth the Court and the parties aro apt 
to suppose that in order to got a warrant 
under R. 95 the question of tho character 
of tho possessiou of the person likely to 
bo obstruct ought to bo raised and decided. 
I am more particular in saying that that 
is not the intention of R. 95 because one 
of the Judges in tho Allahabad case al- 
ready mentioned seems to have taken 
that view and I see that in 1919 in the 
present case an order was made by me 
sitting on tho original side purporting to 
bo under R. 95 and purporting to direct 
Kiron Soshi to vacate. That order was 
afterwards sot aside. Rut it appears to 
me that the correct way of working those 
rules is this : First of all, to find out 
whether the applicant claims to bo with¬ 
in R. 95 or R. 9(i. if ho does not, dis¬ 
miss his api>lic ition then and there and 
leave him to liring a soparate suit. 

If on any ro.ismahio right ho claims to 
lie uudou li. 95 or R. 9(5, let him havy a 
general warrant mentioning nothing 
about any particular person who is likely 
to give troulilo ; wait and sea what parti¬ 
cular person does give troulilo whoii tho 
ollioov of the Court comes to put the ap- 
jilicant into possession ; ami accurding 
to tho claim of tlio [lerson wlio there 
gives troulilo, an application may suc¬ 
cessfully bo made under R. 97. In my 
judgment, it would be unsafe for this 
Court to follosv tho exposition given by 
any of tho Judges in tho case cited from 
I. L. R. 4(5 Allahabad (1). The question 
ill this suit is whether an application 
having been made to Creaves,.!.,on I'itli 
April 1923 by Kharma saying that in¬ 
spite of repeated demands Iviioii Boslii 
was unwilling to givo him possession, the 
dismissal of that applicition meant tliat 
Khanna had one year only within which 
to bring his suit. In iny judgment, that 
is not so. Khanna’s application was not 
an application witliiu R. 97 ; tho order 
was not an order within R. 99 and this 
suit is not wuthin R. 103 thore having 
been no execution proceeding or no order 
made by the Court at any time directing 
that Khanna should bo put into posses¬ 
sion of tbe property on the strength of 
the sale certificate. The application 
may have been dismissed for this very 
reason. 

One way to tost the matter would he 
to take the case of a deoreo-holder'wwho 
falls within 0. 21, R. 22. He cannot get 
execution—Whether under R. 35 or 
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otherwise without giving notice under 
11. 22. Can ha then go informally anti 
without even a warrant or a copy of the 
<lecroe to demand possession and on re¬ 
fusal bring an application under R. 97 
against anyone he finds in po.ssession? I 
think not; on this point therefore the 
appeal fails, but as tlie appellant suc¬ 
ceeds on tho first point, the result is that 
the appeal rnu.st be allowed with costs 
and the suit dismissed with costs. 

Costello, J. —I agree. 

K.N./ll.K. Ap]peal allowed. 
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Rankin, C. J. and CosTiiLijO, J. 

rradyumnakumar Mallik —Appellant. 

V. 

Gopei}drO' MalIik —Respondent. 

Appeal No. 11 of 1932, Decided on 
2Gth April 1932, from iud.ement of Ijort- 
Williaiiis, •!., in Ruit No. 2300 of 19-21. 

(a) Limitation Act (1908), Art. 181—Mort¬ 
gage — Application for personal decree — 
Limitation is governed by Art. 181 — Civil 
P. C. (1908), O. 34, R. 6. 

Tjiinitatiou for an appliratioi for pci-fiouiil 
decree against .a inoi-tgagDV judgmniit-dchlor for 
tho balance of aiiiouiit dui' i<> him allcr tho salo 
of tho property is governed l)v- .•Vrt. and iho 
date from which liino hcgiiw fo run is the datu 
of the order confirming tliu sale under O. 21, 
K. 92 whotlicr fho dcerce-holdcr's costs have 
boon taMid or not \ A I R 1925 Ctil 884 .and 
AIR 1931 C.il ICC, Rel on. [P 262 C 1] 

(b) Mortgage— Costs in mortgage suit are 
to be regarded as liquidated amount - Costs. 

Costs in a niortgigo suit arc not like an award 
of damages, l<ut aic to he regarded as liquidated 
amount e.ipable of aseorlaininenl. [1* 252 0 2J 

(c) Civil P. C.{l908),O 34,R.6 -R. 6 is not 
limited by form No. 8 in Sch. 1, Appendix D. 

Order 34, R. (1 makes no speeitio reference to 
jj’orra No. 8, Sell. 1, Appendix J), aud is not 
limited by this form which is provided merely 
for use and adaptation according to the circum- 
stancoB of tho case. [9 253 0 1] 

(d) Limitation Act (1908), Art. 181—Inter¬ 
pretation. 

Article 191 is a residuary article adapted to 
many differont classes of application. Tho words 
in Col. 3 are only tho expicssion of a broad 
Common law principle. They have to bo inter¬ 
preted and applied according to the substance of 
each case. fl’ 253 0 1] 

Vugh and S. B. Sinha —for .\pp8llant. 

N. N. Sircar and S. C. Mtliei —for 
Respundont. 

Itankin, C. J. —This suit was brought, 
■on 26tli July 1921, by two persons of tho 
name of Ray— mortgagees under an Eng¬ 
lish mortgage, dated 13th February 1920 
ag^nst two sets of defendants—against 
a first set as mortgagors and against a 
second set as puisne mortgagees. The 


suit was an ordinary suit for the enforoo. 
merit of the mortgage. On 18th August 
1921 a receiver of the mortgaged property 
was appointed; on 12th April 1922 a 
preliminary mortgage decree for sale was 
passed in tho usual form. It was a 
decree under R. 4, 0. 34, Civil 1*. 0. 

The usual form of mortgage decree on 
the original sido of this Court is nob 
literally and exactly in conformity with 
Form No. 4, Appendix D, Sch. 1 of tho 
Code, which has reference to Cl. (b), R. 2, 
0. 34. It is usually necessary to direct 
the taking of accounts as contemplated 
by Cl. (a) of that rule. In the present 
case, apart from directions given for the 
benefit of the puisne mortgagees, tho 
preliminary ilecreo directed accounts to 
be taken of what would lie due to the 
plaintiffs for jirineipal and interest on 
a certain future date, and it farther 
directed that tho plaintiffs’ costs of tho 
suit sliould he taxed as between attorney 
and client. It then provided that, upon 
the defendants or any one of them, with¬ 
in a certain time, paying what should he 
reported to bo due for principal and 
interest togetlior witli the plaintiffs’ 
taxed costs with interest thereon atOjier 
cent per annum from the date of taxation 
until roali/ation, the defendants should 
get back the proi)erty. But that if such 
payments wore not made by the time 
appointed, certain further interest and 
cost.s .should be added as part of the 
amount payable to tho plaintiffs under 
tho decree; that tho proi'orty he sold 
and tho money to arise by the sale be 
paid into Court and applied first in pay. 
ment of tho amount payable to tho plain¬ 
tiffs under tho decree, and so forth in 
accordance with R. 4, 0. 31. In ac¬ 
cordance with the rules of the High 
Court, a clause was inserted to tho effect 
that, if the money to arise by tho sale 
should not bo suflicient, tho plaintiff's 
should bo at lilierty to ajiply for a per¬ 
sonal decree for the amount of the 
balance. In Courts other than tho High 
Court, tho costs of the suit are nob re¬ 
ferred to a Taxing Officer for taxation, 
but are summarily assessed and are in¬ 
serted in the decree itself in tho manner 
disciosoil by Form No. 1, Appendix D. 

The Registrar took tho accounts under 
this decree and, on 2l3t August 1922, 
made his report stating what would be 
duo for principal and interest on the 
security on 12thMarch 1923. The plain- 
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tifil's’ solicitors however had not carried 
in their hill of costs for taxation at this 
stage. On Itith April 1923, the final 
decree for sale was passed which simply 
recited the preliminary decree and the 
fact that payment thereunder had not 
been made. It ordered the premises to 
be sold and gave leave to the plaintiffs 
to bid with the usual consequential 
directions. It may be noticed that the 
decree provided for*the plaintiffs’ costs 
of the suit subsequent to the preliminary 
decree and for taxation thereof. The 
present appellant thereafter took an as¬ 
signment of the rights of the plaintiffs 
and obtained an order on ‘2otli August 
1921, substituting him in their stead 
as the plaintiff. The mortgaged pro¬ 
perty was thereafter sold l)y the R.gis- 
tnir in different lots, the last lot lieing 
sold to the present appellant on 27tli 
Feln’uary 1920. This sale was confirmed 
by an order of the Court made on 2nth 
if arch 1920. On -Ith December 1931, the 
appellant, by notice of motion, instituted 
the proceeding out of wiiich this a])peal 
arises. In this proceeding ho asked for 
a per.sonal decree to bo passed against 
the mortgagor .lefendants for the sum of 
Rs. 2,07,01.3, as being the balance due to 
him after realisation of the mortgaged 
property. The learned Judge has dis¬ 
missed this application on the ground 
that it is barred under Art. 181, Sche¬ 
dule to the liim. Act of 1908, which re¬ 
quires the application to be made within 
three years from the time when the right 
to apply accrues. 

That Art. 181 is applicable was decided 
by this Court in Pell v. Gregory (l) and 
.that the date from which time begins to 
jrun is the date of the order made under 
jO. 21, R. 92, was decided in Krishna- 
bandhu Ghntak v. Panchkari Saha (2). 
Prima facie therefore the appellant’s 
right to apply for a personal decree was 
barred* 0 Q 29tli March 1929. Before the 
learned Judge and before us the appel¬ 
lant has sought to avoid this conclusion 
by reason of the fact that he did not 
carry in his hill of costs for taxation till 
1930 and 1931. The two allocaturs, he 
holds, are dated 9th May 1930, and 8th 
Augu.sb 1931. This is the. single point 
submitted for our consideration and it is 

1 . A I B 1925 Cnl 834=52 Cal 828 = 89 I C 

1 (P B). 

2. A I B 1931 Cal 160=59 Cal 741 = 130 I C 

815. 
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the only point dealt with in the judg¬ 
ment of the learned Judge. Other points 
are taken in the memorandum of appeal, 
but we have not been asked to consider 
thorn. On behalf of the appellant, 
Mr. Pugh does not contend that there is 
any need in the High Court to have the 
costs of suit taxed before applying for a 
personal decree, wliich in this Court, in 
a case like the present, usually recites 
the amount of the net proceeds of sale, 
the amount of the plaintiff’s claim for 
principal and interest and the difference 
between these two sums, and then directs 
the defendant to pay to the plaintiff this 
difference with decretal interest at G per 
cent per annum and also his costs of the 
suit. lie contends however tliat ho is 
not obliged to ask for a docreo jn this 
form, and that if wo look at Form’No. 11 
of App. D as it stood in 1929, or Form 
No. 8 of the appendix as it now stands, 
wo will find that tiro amount due to Wio 
plaintiff in respect of costs is contem¬ 
plated as having been ascertained, lie 
says accordin.gly that ho is entitled to 
ask for a decree for a definite sum of 
money which would includo everything 
including all costs except tlie cost of 
this application for a personal decree. 

I agree with the learned Judge ia 
thinking that thisconteution isunsound. 
The object of the personal decree is to 
give to the plaintiff a remedy not so far 
given to him by the preliminary or the* 
final decree for sale ; and to give him tliis 
remedy only after compelling him to give 
credit to tho defendant for iho sale pro¬ 
ceeds. The fact that the forma contem¬ 
plate that t!ie costs have either been as¬ 
sessed at a specific sum by the earlier 
decrees or can there and then bo assessed 
is explained by the circumstance that 
Courts in India have ordinarily no tax¬ 
ing master and no procedure for the car¬ 
rying in of bills of costs for taxation. 
The High Court, on its original side, like 
the Courts in England, assesses costs on 
different principles and by a more elabo¬ 
rate machinery. Where it is clear that, 
apart from the costs, a heavy balance is- 
due to tho plaintiff upon his mortgage, 
the personal decree, which, for tho first 
time makes the mortgagor liable for the 
payment of costs, is in no way different 
from any other decree which awards^^he 
costs of a suit. These costs are not like; 
an award of damages, but are to be re-| 
garded as a liquidated amount capable of' 
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lascertainiTient. K. G, O. 34, speaks of 
!“ the araount clue to the plaintiff,” “ the 
net proceeds of the sale " and “ the 
balance.” The rule makes no specific 
reference to tlie form and is not limited 
by the form whicli is provided merely 
'for u.se and adaptation accurdiu}' to the 
'circunstances of the case. Art. 181, 
iljim. Act, is a ro-siduary article adapted 
jbo many different classo.s of application. 
iTho words in Col. 3 are only the ox?)ros- 
'•iioii of a broad Common law principle. 
iThey have to ho interpreted and .applied 
|accordin.!» to the substance of each case, 
ifn the present ca^o, as it is not di.sputed 
that the plaintiff in the ordinary way 
could have obtained a personal decree in 
the ordinary form for tlio balance, in- 
cludin^^ what was due to him for costs, i 
agree with tlio lo.irued .fudge in think¬ 
ing that the argument for the appellant 
cannot 1)0 accepted and tliis apiioiil must 
therefore 1 )C dismissed with costs. 

Costello, J. —1 agree. 

K.S. Appeal dismissed. 
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Mukkiui and (iujrA, -fJ. 

Sm. Sioarnamoyec Dasi —Appellant. 

Probodh Chandra Sarkar and others — 
Respondents. 

Appeal No. 417 of 15)2.8, Decided on 
2ml March 19.'J2, against original decree 
of Addl. Bub-Judge, Zillah 21-rarganua8, 
J) '- 28th July 1928. 

(a) Will—Conatruction —M executing will 
on 11th April 1868—Government promisaory 
notea given to wife J), on her death to 
daughter D and on her death to daughter’a 
sons — D having two aona K and J — A' pre- 
deceaaing both 11 and I) — 1) who died after B 
making will of all her propertiea but not 
mentioning promiaaory notea—J taking con¬ 
veyance from K's aon regarding all proper¬ 
tiea in 1901—In 1922 K's aon executing in 
very general terma deed of releaae in favour 
n'.J's wife to whom J by hia will bad given 
nia propertiea in eonaideration for certain gift 
made by hia wife—No mention of promiaaory 
notes even in this deed — Fact of promiaaory 
notes not diacloaed to K's son till 1922 — In 
1926 K's aon suing to recover hia half-ahare 
in them—Will of M created gifts in praeaenti 
and hence K and J took vested interest— K 
who waa living after testator’s death got 
absolute estate though enjoyment of it was 
postponed till death of B and /J—Hence his 
right was not defeated though he pre¬ 
deceased and 71— Art. 120 applied to suit 
— K's son could claim advantage of S. 18, 
Lim. Act, since J who was his co-partner 
fraudulently concealed from him existence 


of promicsory notes — Deed of release did 
not relinquish K's son's rights to promissory 
notes— K's son was not estopped from claim¬ 
ing his share in promissory notes — Limita¬ 
tion Act (1908), S. 18 and Art. 120 — Evi¬ 
dence Act (1872), S. 115. 

il7, a HindutesUtor, executed a will on lllli 
April 1868, which provided that certain Govorn- 
ment promissory notes should devolve upon his 
wife 71, on her death upon his daughter D and 
on her death upon the daughter’s sons. The 
relevant provi.sion of the will road as follows : 
“My wife, and on her death my daughter and 
on her death my divughter’s sons shall, on my 
death be entitled to got the Government pro¬ 
missory note.s exclusively belonging to mo ... . 
neither my brother nor niy nephew.s nor my 
brothpr'.s gmud.sons shall he competent to make 
any claim.’’ D had two sons, K and J. K pre¬ 
deceased both his mother and grandinothcr. 
After the death of 11, B died leaving a will 
regarding her self-acquired properties as well as 
those inherited from, her father but no mentiou 
WHS made of the promissory notes. J took a 
convoyanco from K's son- (who is the plaintiff) 
regarding all his properties in 1901. J als.) mado 
a will by which ho gave all his properties to bis 
wife (the defendant). In ir'2i plaintill e.xeeuted 
in very general terms a deed of release by which 
bo relinquished all claim against J's estate in 
considecatiou ot a gift made by defendant. No 
mention cf the promissory notes was made even 
in this deed. The fact of the existence of the 
promissory notes was not disclosed to the plain¬ 
tiff till 1922. in 1926 plaintiff sued defeudaut 
for recovery of his half-share in the promissory 
uole.s. 

Ileltl ; that the intention of the testator was 
to make gifts in praeseiiti only postponing the 
enjoyment thereof in the case of the daughter 
till the death of the widow, and in the case of 
the grandsons till the lives of the widow and 
the daughter were over. The will created an 
absolute estate iu favour of the grainlsons with 
the two life cslatos intervening. Hence, as 
plaintilf's father was alive when testator died, 
plaintiff's right to a half-share could 'not bo dis¬ 
puted, though his father predeceased testator’s 
widow and daughter : Il illifax v. Wihan, (1809) 
IG IVs Jun 168, Itef- [I’ 256 C 2] 

IIfid further ■. thiit the suit was governed by 
Art. 120 and that Arts. 123 and .Art. 62 and 49 
had no application ; .'I I R 1932 P C 81 and 21 
Gal 157 {PC'i, Rd on. [I' 257 C 1] 

Ild'l further •. that/ and the plaintiff weio 
copaitncrs and therefore it was the duty of / t) 
speak; and since ho remained silent there wa; 
concealed fraud on bis part on which the plaiii- 
liS could justly roly to got over the b.rr of limit i- 
tion. The burden therefore would lie on defen¬ 
dant to show that plaintiff had clear and doduite 
knosvlodgo ot the facts which constituted fraud. 
To discharge this burden it would not be enough 
to show that the plaitilill hid means available 
ta him for coming to know of the fraud. As the 
suit was well within six years from the time 
when fraud became known to plaintiff the suit 
was not barred : A I R 1929 Cal 250, Rd on. 

[P 253 C 1] 

Held fill (her ■. that the deed of lelca-o exe¬ 
cuted by plaiutiCf in favour of defeudaut, al¬ 
though exprcs.s8d in very general terms did not 
relinquish the claim to the promissory notes as 
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there was fraudulent concoalmont with regard 
to them on the part of J, under whom the 
defendant claimed ; Jarvis v. Duke, (ICSl) 1 
I'ern 2o ; Brotlerick v. Broderick, (1718) 1 P 
H'fiis 237, Be/. 

Held fuithcr : that the deed of release and the 
deed of gift could not operate as estoppel against 
the plaintifi as it was not possible to hold that 
the defendant was misled into thinking that the 
plaintifi was giving up his right to the promiS' 
sory notes ; 20 Cal 296 O'), Bel on, 

LP 259 a 1] 

(b) Limitation Act (1908), Art. 49—Art. 49 
does not apply where half-share in moveable 
is sought to be recovered by declaration of 
title. 

Article 49 'is inappplicablc in a case where a 
half-share in certain moveablo is sought to bo 
recovered on declaration of title, such a suit not 
being a suit for specific moveable property, which 
meau.s property of which one can demand the 
delivery in specie. [P 259C2] 

(c) Limitation Act (1908), S. 18 — What 
constitutes fraud—Effect of fraud. 

Except when tho plaintiff's knowledge is an 
ingredient of his cause of action, the plaintiff's 
ignorance of his right to sue does not prevent 
time from running against him. But it is other¬ 
wise if such ignorance is brought about by tho 
fraud of tho defendant. In order to constitute 
fraud there must bo some abmc of, confidential 
position, some intentional imposition, or some 
deliberate concealment of facts; a designed fraud. 

Brother Badha Mohun. . . .Rai.i Kumal Mondal 
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by which a party knowing to whom the right 
belongs conceals the facts, and circumstances 
giving that right. The right of tho party so 
defrauded is not aflected by lapse of time or by 
anything done or omitted to be done so long as 
he remains without any fault of his own i» 
ignorance of the fraud which has been com¬ 
mitted. [P 260 C IJ 

Brojo Lai Chakravarty and Karuna- 
moy Okose —for AppelJant. 

Sarat Chandra Boy Ghondhury, Ama. 
rendra Nath Bose, Panchanan Ghose, 
Durgadas Boy, Prohodh Oh. ChatterjcCf 
Bireswar Chatterjee and Hara Krishna 
Pramamh —for Respondentu. 

Judgment. —Jn this suit tho, plaintiff 
Probodli Chandra Sircar,asked fora doola- 
ration of title to and recovery of posses¬ 
sion of an H-annas share of certain 
Government promissory notes ■ of tho 
face value of lls. 100,100, or in tho alter¬ 
native for tlie value thereof, tbyothor 
witli interest tlicroon, aird for other con¬ 
sequential reliefs. 'L’he Siibordiniite Jiidyo 
having decreed tlio suit the dofeudtunt 
Swarnamoyi Dasi has preferred this 
api)eal. 

The parties are related thus: 

, Crulhec Itadliaraman 


died 21st April 18GS I 

=W. Hhagivbati Dasi died Iswar Cfa.indr.i Another 

Gth August 1890 I 

Brojendra 

Debrnni, died 8rd August 1S92 

I 

Brojendra K. Sircar Jadunath Sircar. 

Died 1884-85 Died Ist February 1915 

I =W. Swaiiiauiuycc iJasi, dcfcnd.uit 

Ptobodh, plaintiff 
(Boru in 1881, attained 
majority in 1899). 


On 11th April 1868 Ram Karaal Mon¬ 
dal executed a will (Ex. l) under which 
he loft an b-annas share of his paternal 
properties to his brothor Radha Mohan 
and tho other b-annas thereof to Iswar 
Chandra and Brajondra, tho -sou and 
yrandson respectively of his other hro- 
ther Radhavaman and, providing that 
Radhamohan should pay Rs. 25 a montli, 
uul Iswar Oliandra and Brojendra Rs. 
a month, i. e. Rs, 50 in all, to Ram 
Kamal’s widow, daughter and daughter’s 
sous ; ho provided that Government 
promissory notes of the value of rupees 
two lacs odd, wliich had been dedi- 
catetl to the worship of the ejnoali deity 
Eridhar Jiu Thakur but stood in his 
name should, on his death, go to his 


brothor Radhamohan wno would perform 
the shoba of tho deity with tho interest 
thereof; lie recited that ho liad already 
dedicated some of his self-acquired pro¬ 
perties to tlio deity Sri Ragiiunath Jiu 
Thakur installed by him,but they proved 
iuBufiicient; and ho accordingly loft some- 
other self-acquired properties to liis wife 
Bhagabati I 'asi and on her death to his 
daughter and daugliter's sons, so that 
tlie income tliei'eof inigiit be applied for 
tho worship of the said deity and also 
for tho maintenance and other neces¬ 
sary expenses of tho daughter and tho 
grandson enjoining thorn’to perform tlie 
worship of tho said deity in tho said 
manner; and as regards other GoiAirn- 
mont promissory notes which he had, 
that is to say besides those which had 
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been dedicated to the Ijmali deity as 
aforesaid, ho provided : 

Excepting these, my wife IBliagabati 
Dasi and on her doath iny daughter and 
on her doath tny daughter’s sons shall, 
on jny death, be entitled to get the 
Government promissory notes exclu¬ 
sively belonging to me whose numbers 
are mentioned in the aforesaid Court 
papers, and in respect of those lastinen- 
tioned papers neither my brotlior, nor 
my nephews nor ray brother's grandsons 
shall bo competent to make any claim, 
and even if they do the same will not 
be accepted. It is these Government 
Promissory Notes, or rather an eight 
annas sliaro thereof which the plaintiff 
allegms ho is entitled to, whifdi forms the 
suhject-iiiattor of the suit. A few more 
facts re^uiio to ho stated. Ham Kamal 
died on 21st April IShH. Prohate of his 
will was taken hy the oxeculovs of whom 
his, widow llliagabati Hasi was one. On 
(ith August IHhO Bliagahati Dasi died. 
On 12th l^Iarch JSUl tlie daughlcr Do- 
hi'iiui filed an apjdication for Letters of 
Administration (Ex. iO) alleging tliat 
Government p?omiasory notes of the 
value of ono lac one hundred which 
Ham Kamal had bequeathed in the afore¬ 
said manner had been endorsed over to 
Hhagahati Dasi as she had a life inter- 
cst therein, and that the said Govern¬ 
ment promissory notes wore in her j)os- 
sossion since Dbagahafi ])asi's death. 
81io obtained the Ijetters of Adminis¬ 
tration and hor son .hidii Nath Sircar 
who held a power of attoiaioy from her 
dated 13rd August 187S p'lx. J2) hound 
himself as surety for her in that matter 
(Ex. II). The plaintiff’ was born in 
18B1. His father Jlrojondra, brotlior of 
Jadu, died in 18H-t or ]8Ho. In 1892 
Debraiii died leaving a will (vide Ex. 3) 
ill which no specific mention was made 
of those Goveinment promissory notes, 
but it was said that she had moveable 
and immovable properties, as her stri- 
dlian, aciiuired from presents given to 
hor from her father and hor mother and 
that she had on hor niothor’s doath ob¬ 
tained certain niovoahlo and immovable 
properties under her father’s will as hi.s 
heir, from the income whereof she had 
also purchased some other properties of 
hor own. iShe purported to make the 
wil^saying that all hor propei’ties, with 
the exception of those that she got under 
her fathor’t will as his heiress, belonged 


. Probodh CHANDjfA Calcutta 255- 

to her absolutely. The properties which 
thus belonged to her absolutely wora 
disposed of by the will. By the will 
she gave, subject to certain bequests, a 
moiety thereof to Jadu absolutely, and 
she provided that tlic other half, subject 
to an allowance for maintenance of Pro- 
bodh’s mother, was to be lield in trust 
by Jadu for Probodh until Probodh at¬ 
tained the age of 25 years. The will 
provided that if Probodh behaved in a 
certain way he would bo taken to have 
an absolute interest under the will, but, 
in case Probodh died without any issue 
Ibis moiety would go to Jadu and his 
heirs. On 3rd ^fay 1893 Jadu obtained 
probate (Ex. 3) of Dobrani’s Avill, Pro- 
bndli attaineil majority in 1899. It is 
common ground that by this time he 
had acquired vices and had contracted 
debts and gone astray and that it bo- 
camo impossible to restrain him in the 
wild career into which be had launched 
himself. Soon after he attained inajo- 
vity, that is to »a\, on 21l/li November 
1901, Jadu took from him a conveyance 
of his entire propertie,?. Thi.s convey¬ 
ance is not before u.s, but it is .<!aid that 
it was for an adequate consideration. 
On 1st I’ebruary 1915 Jadu died leaving 
him surviving his widow Swarnamoyoo, 
the defendant in this suit, and a will by 
which he left all bis ancestral and sclf- 
ac(iuircd in’Oj)erties to her in absolute 
right. Prior to Jadu's death Probodh 
had married, and he, his wife and his 
mother evidently were by this time in 
want, living n'.ainly if not entirely on 
the bounty of Jadu. It is fairly clear 
that after Jadu's doatlj, trouble from 
him was apprehended ; and in conse¬ 
quence of this apprehension Swarna- 
moyoo, before aiiplying for probate of 
Jadu’s will, took a letter from Probodh, 
Ids wife and his mother (fix. G) dated 
3rd April 1915, in which it was said : 

" The revered .T,adu Nath Sire.ir left hy hif* 
will all his snecstral aiul .self-acquired proper- 
ticB to yon for good ill absolntc right. Wo wore 
his dependants ami were supported bv him. In 
order that there might be any didiculty lir 
future as regards our inaiiitcnance he had made 
up his minri to .settle ^^ith us Sm. Nityahali 
Dasi (the inothei) and Sm. Pauk.ijini Dasi (tho 
wife) tho properties purchased by him fiom Pro- 
bodh Chandra Siicur- Put ou account of his 
snddon death he could not give effect to it. Now 
that wo requested you for that purpose, you too 
out of affection for us have agreed to make a 
proper Fottlcmoiit and have said so. So we and 
out Probodh Chandra Sircar all convoy onr 
thanks and inform yon that none of us have any 
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as it would he in the case of intestacy. 
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objuclioii or claim at all with regard to his 
estate. You may soon take out probato without 
any trouble aud go on maintaiuiag us. This is 
our prayer.” 

On 28th March 1922 two deeds of re¬ 
lease were executed, one by Probodh 
(E-\. A) and the other by Nitya Kali 
Daei (Hx. B), and it is said that on the 
same day Swarnamoyee executed a deed 
of gift in favour of Nitya Kali Dasi iu 
respect of all the properties wJiicli Pro¬ 
bodh had convoyed to Jadu in 1901. 
After the aforesaiil docuinouts wore exe- 
oated there apiiears to have been seve¬ 
ral litigations between the parties : two 
suits were hrought by Probodh against 
Swarnamoyee to recover arieaia of an¬ 
nuity due upon the term of Ram Kanial’s 
will, aud a suit was instituted by Nrit- 
yakali against Swavnamoyoe to reeo' or a 
sum of money which she alleged she had 
kept with Jadu ; but it is not necessary 
to state what the results of these litiga¬ 
tions w'ere. Thereafter on 1st October 
1920 the present suit was instituted. 
The suit was resisted by the defendant 
upon various grounds amongst which 
such as have been urged before us in this 
appeal will now be dealt with. The first 
contention urged is put in the defen¬ 
dant's written statement in these words: 

*' This defendant further submits that as there 
is a provihiou iu the will of Bamkamal Mondal 
deceased that his wife Bhagabati Dasi, and on 
her death her daughter, and on her death her 
daughter's sons, would acquire all his self-ac¬ 
quired Government Promissory Notes aud as 
the said Bhagabati Dasi and Dobrani Dasi were 
alive after the death of the said Ramkamal 
Mondal aud as the plaintiil's father, the Ute 
Brojendra Nath Sircar, died during the lifetime 
of the s.aid Bhagabati Dasi and Dcbrani Dasi, 
the said Brojendra Nath Sircar or the plaintiil 
did not or could not legally acquire any title to 
the self-acquired Government promissory notes 
which wcLO left by the late Kamkainal Mondal.” 

The question i« one of construction. It 
has been argued tliat the use of the word 
Tad avarthavuincion her death) and the 
omission of any restrictive words as re- 
gardsiihe estates that were conferred on 
the wife, the daughter and the grand¬ 
sons, indicate that not successive estates 
but substitutional estates were intended 
to be conferred. In other words, it has 
been contended that tho'whole object of 
the will was to keep these Government 
liromissorj notes away from the bro¬ 
ther and his line and that nothing else 
was done by the will than to leave them 
to his widow, and then to his daughter 
and thereafter to his daughter's sons, 


We are unable to agree in this view. 
Putting cmrselves in the testator's arm¬ 
chair for the moment, as wo are bound 
to do, we can conceive of no reason why 
the testator should think of tnontioning 
the daughter and the daughter's suns if 
it was his intention to postpone the l)C. 
quests themselves iu their favour in that 
way ; we think it was his intention lo| 
make gifts in praesonti iu tlioir favouiM 
only postponing the cnjoyinont thercoll 
in the case of the daughter till on thej 
death of the widow, and in the case ofi 
the grandsons till the lives of the widowj 
and the daugliter wore over. Wo have! 
been askod to construe the words used 
in their natural meaning; it istruo that 
it is not expressly stated in ‘the will 
tliat the estate to the w’idow was for her 
life, or that the estate to the daughter 
was for her life, and it is also true that 
so far as the widow aud the daughter are 
concerned the devise apparently is*no 
more restricted in its character than iu 
the case of the grandsons. But taking 
tho whole of the hequoab together and 
giving the words tiieir natural moaning 
we arc driven to the conclusion that 
what was maant was that it would go 
to the widow for her life, then to the 
tho daughter for her life and thereafter 
to the grandsons absolutely, in other 
words the intention was bo create an 
absolute estate in the grandsons with 
the two life estates intervening, a thing 
nob unknown or repugnant to Hindu law 
Tho will, having regard to its date, is 
not governed by tho Succession Act, hut 
even if tho principles of that Act are 
applied to it tho same result is reached 
because tho iuteresbs ci'eated are not 
“ oontingaut " but " vested." Tho ex¬ 
pression ** on her death ” must be taken 
to indicate merely tho time when the 
gift over is to bo reduced to possession and 
nob tho time when the right to such pos- 
sossion vests : see Hallifax v. iri/soM 
(1). Tho principle underlying this rule 
is that no contingency is imported by 
the fact that the legacy is given after a 
life-estate in the property bequeathed. 
As nothing is more certain than that 
every person who lives must die, the 
death of a life-tenant is an event not 
contingent but certain. 

But if the bequest had been^not 
mejely after the death of the lifo-tonant 
' iT (1809) le'Voa Jua 168.. 
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7 )iit to such of her sons as may be sur- 
vivinfj on her doivth, then clearly the 
coivlition of surviving or l>oin{J alive at 
!iOf (leafcli would be a condition precedent 
to the vostinfi itself and tlie bequest 
would bo a continfient one. As the 
pliiintilTs’ fatlior was alive at tho testa¬ 
tor’s death tlie plaintiffs’ rifjht to ahalf- 
sharo of tho Government prcunissory 
notes cannot, in our opinion, bodisputcd. 
(Hero tho iudgment considered matter 
ni)t luatorial for this report, and takiiif* 
up tlie question of limitation it procooded 
as follows.) Uo that as it may, tho 
question of limitation really do])Ctuls 
ujiiiti tlie article to bo applied. On be- 
iialf of the appellant it has been con¬ 
tend od that the article applicable is 
Art. 40 dr Art. ()2, and on the respon- 
tient's lifihalf it has been siid that either 
Art. I2.‘l or Art. I'JO is the article to a]>- 
ply. That Art. lilM will not apply has 
now been conclu-sivcly settled by tho 
.fiulicial Goinmitteo in the case of (Uiiihim 
Mohainmail- v. GItulam Hus.fnin (2). 
'I’lioir [jordships have .said in that case : 

‘‘'Ihis ari iclc, (iniMiiiii^' \i'l. I'i'■) culs applies 
whi'ro thii suit is lirun-ihL an cmm iilor or 

■iiliiiiiii'-l.r.iior or some person legally ebari;oJ 
uilK tlio ilutv of ilist.rilniiii’g t.lio eslalo.” 

It cannot be contended that any such 
capacity or duty can be attributed to 
Swarnamoyeo. In the case of Mohiynipd 
JteiiUdt All V. Mt. Ifaniii Ihinu (4), in 
wbicli a Maboincdoii widow bad .sued to 
recover the cash and nu>\ cables left by 
lier husband on tlio .momid that she was 
her husband’s heiross, their Lordships 
ol served : 

■ Tills IS not. .1 suit, for i (lislrilnn.ivo share of 
))ii)))c.rty IJ'l), nor a. suit for specilio inovn- 

.ililo propcity ^vrongfnl1y taken (Ail.'I'.)). This 
latter aitiele, does not appear to lie a.]>plicablo to 
a suit to u-italilish a right to inherit tho property 
ol a di eeasc.d person. -Art. 120 provides for a 
pciiod of limiiation of six yours in .a suit for 
v.hii’li no jieriod of limit,ition is provided elso- 
vhfiie in Lite seliedlile.” 

.\rLiclo (i2, in our opinion, is wholly 
iiiappiopriatc. Art. 4U is, in our juilff- 
mont, etitiallykso in a case where, tis boro, 
•I balf-sbaio in certain moveable is 
DUgbt to bo rocovovod on doolavatiou of 
title, such a suit not being ti suit for 
spocilio inovoablo jiMjiorty, whicli 
means profierty ofwliich one candemand 
the delivery in sjiocio. In our opinion 
it must be hehl that the suit is governed 
liy tho residuary Art. I'JO. Tho plaintilV 
It 0 si=,w i a 7i = st aii oh 

=130 I 0 4.5t (I* C). 
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bad six years from the date when the 
right to sue accrued. That right accrued 
to him when tho half-share of the Gov¬ 
ernment promissory notes became due to 
him and so tho question is whether liej 
can rely, as he does, on S. IM, Ijiin. Act. 
As regards tho circumstances under 
which and tho extent to which lie may' 
do so, tho following proposition is well 
settled : Except when tho iilaintilT’s 
knowledge is an ingredient of liis cause 
of action the plaintiff’s ignorance of his 
right to sue does not prevent time from 
running against him. But it is other¬ 
wise if such ignorance is brought ahoutj 
hy tho fr,aud of tho defendant. In order 
to constitute fraud there must be some 
abuse of confidential position, some in¬ 
tentional imposition, or some deliberate! 
concealment of facts ; a designed fraud, 
liy which a party knowing to whom thcl 
right belongs conceals tho facts and cir-l 
cmustances giving that right. Tlie right' 
of the party so defrauded is not alTected! 
by btiiso of time, or by anything done orj 
omitted to bo done, so long as lie rc-j 
mains, without any fault of his own, ini 
ignorance of the fraud which has beonj 
committed. In tho case of liahimlihoyl 
lluhthhoij V. Turner (4) their LonIshi])s 
of the .ludicial Committee observed: 

“ When a mail lias committed fraud, the onus 
is oil him to show that the injured person had 
clear and delinito knowledge of tho f.icts vvhi<h 
Constituted fraud, at .a time which is too remote 
to allow him lo bring tho suit. The burden is 
not discharged hy proof of the fact that some 
hinls and duos had reached plaintiff, \thich 
might have h-d to .such knowledge.” 

It is not tho defendant's c.ase that 
.Tadu had informed tho plaiutill' about 
his right to tho Govornment promissory 
notes under the will. Indeed, that can¬ 
not bo her case, because such a case 
would 1)0 repugnant to her contention 
that tlio plaintiff had no such riglit at 
all. [n such circumstances it may safely 
bo taken that tho plaintilV’s case that 
.Fadu never dischisod to liim his right to 
tlie Govornment promissory notes under 
the will is true. If is not also dillicult 
lo infer tliat when .ladn tools the Gov¬ 
ornment promissory notes onilorsed over 
to himself and dealt with or disjiosed of 
them bo never disclosed lliat fact to tlio 
jilaintilT. Iiidocd, jiulging from bho posi¬ 
tion that tlio plaintifV was oc-c.ujiying in 
tbu family and tlie relations wliicii oxis- 
ted between him and Jadn and consider¬ 
ing that -Tadutook aconvev.cncofrom tiio 
" 4 . {IS92) 17 hoin 311=20 I A 1 (P O). 
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pla.intin' in respect of all his otlier pro¬ 
perties evidently with a desire to save 
them from l)eing wasted, it is inconcei¬ 
vable tliat Jadu would ever think of doing 
so. To establish that such non-dis- 
closiiro constituted fraud three diHorent 
attributes have been ascribed to .Jadu. 
It has been urged that ho was in tlie 
iirst place the karta of the joint family, 
and uextly,that he was a trustee appoin-, 
tod under Debraui’s will, and thirdly, 
that ho was the plaintilT’s cosharor in 
the matter of thefToverument promissory 
notes. 

Having regard to the recalcitrant 
career which the phiintilV had begun to 
pursue and the transaction in the shape 
of the purchase of plaiiitilT’s properties 
which Jadu had made in 1901, it is ditti- 
cult to attribute to Jadu, by reason of 
his being the senior male member of the 
family, the fiduciary character which is 
attributable to tiio karla of aMitakshara 
joint family, even assuming that, so far 
as such a character is concerned, a karta 
of a Hayabhagii joint family docs not 
stand on a different footing. The trust 
that Jadu was to hold the properties 
dealt with by Dobrani’s will on behalf 
of the plaintiff' was clearly not in res¬ 
pect of the Government promissory 
notes. But a cosharor ho certainly was 
for the will gave him only a half-share 
in the Govermuent promissory notes, the 
other half belonging, umler the will, to 
the plaintiff' on the termination of Deb- 
rani’s (ioalli. Ifduririg tlio lifetime of 
Dcbrani be got possession of the Govern¬ 
ment promissory notes from her he upon 
a true construction of the will, was but 
a sharer therein and could claim no 
higher rights and privileges than a j)art- 
nev ora cosliarer could. A partner 
is always entitled to rely on the good 
faith of his co-partner. And a cosharor 
coming into exclusive possession of pro¬ 
perty belonging to himself iind his co- 
sharsr will bo presumed to have done so 
not only for liimsolf but for his cosharer 
as well until there is ouster; see Bisioa- 
nath Chahravarti v. Bahia Khatun (5). 
There was therefore a duty on the part 
lof .ladu to speak, and if he remained 
Isilent when there was such a duty, there 
I'was concealed fraud on his part on which 
itho plaiutiir can justly rely to get over 
tho bar of limitation; Betjamann v. Bet- 

’TTTv'i'k I'jaa'cjti ■a«)=ii7'Yt!"69d=56‘cai 
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jamann (G). Once this position is reached 
the burden would lie on the defendant 
to show Hiat the plaiutilT had “clear and 
deiinito knowledge of tho facts which 
constitiitod fraud which is too remote to 
allow him to bring the suit." To dis¬ 
charge this liurden, it is not enough for 
the defendant to show that the plaintiff' 
had means available to him for coming 
to know of tho fraud. As liigby, J/. J., 
observed in the case of Betjamann v. 
Betjamanji (h); 

“What is Iho duty of a iiKin to inquire ? To 
whom docs ho owe that duty ? Certainly not to 
the person who has cominittod iho eoncualod 
fraud. Eorainan in that position to come and 
say:'‘von ought to have inquired, .and if yon had 
inquired, you would have found me out' is utterly 
oppo>ed to every principle of equity.” 

The positive evidence whichtlio defen¬ 
dant has brought to prove tliat the plain¬ 
tiff' in fact had knowledge of his rights 
under the will is not helievahlo and 
what tho defendant herself lias said in 
her ovi'lenco as to the plaintiff having 
had every access to tho persons and 
therefore having had every ojiportunity 
of knowing how matters really stood falls 
far short of making out facts on which it 
iniglit ho hold tliat time liogan to run 
against the plaintiff'. .\s the suit was 
instituted well witliiii six years from 
1922, wiicn tlio plaintiff says lie acffuired 
knowledge of the facts, tlio claim, in our' 
judgment is not barred. 

Tlien it has been contended that the 
(Iced of releiso executed hy the plaintiff 
in 1922 (Mx. A) ah.solve.s - the defen¬ 
dant from her liability. But tlio deed is 
entirely silent as regards Die Government 
promi.ssory notes, and it is noholy's case 
that any claim to i.r rojiudiation of a 
lialiility in respect of tho Government 
promissory not(\s, in rcsjiect of which 
the deed could bo reg.irdcd as constitut¬ 
ing a disclaimer, was, at tho dale of the 
deed, in tho contemplation of tho par¬ 
ties. Wo have read tho terms of the 
deed with care, but notwithstanding the 
wide words in which tiioy liave been ex¬ 
pressed wo arc not able to hold that tliey 
can be read as including a dispute which 
the parties never thought of at tho time. 
The words of the deed run thus: 

” He it further stated that with regard to iho 
manageuicnt of my properties during my mino¬ 
rity by my said father’s elder brother, i. o., 
your husband, the said Into -Jadu Nath Sircar, as 
trustee on my behalf as well as any monC|^ due 

G. (1895) 2 Uh 474=64 L J Gh G4l=l^ R 465- 
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to mo that came into hia hands nr control in 
connoxioii therewith, as also with regard to any 
act dono by him in connexion with my propor- 
liiw lifter my attainment of majority I did not 
inako any claim or demand’iigaitist your husband, 
and of this L informed your hnsbaiid and your¬ 
self repeatedly long ago. Hut as there was no¬ 
thing ill writing about the same and as you de¬ 
manded a written diselaimer from mo with re¬ 
gard thereto, I accordingly hereby, ele.” 

Roildinu fcho dooii aa a wliolo it tjoeiaa 
to us that its iutenticui was to eft'oefc a 
release in respect of all claims aris- 
inj; on account of tlio propei'tica des¬ 
cribed in tlio acliodiiJe to tlio deed and 
whicli had been taken by Jadii under 
the conveyance of i!)OI, aiivl on account 
of all liabilities consefjucnt on the 
managonicut Ihoroof and also all dniuands 
lliat couUl bo made against Tadu for his 
ilealings as trusleo appointed by Dob- 
rani’s will. Rut assuming that tbo 
words, wbicli are very general and wide, 
imiv bo read as including all claims of 
alldtinds, tlio position is that the defen¬ 
dant who has obtained the proiiurties 
left by ,ladu by bis will, can have no 
liigber rights and ciiuities in ,ier favour 
than .Jadii liinisolf bad. Rlio is not in 
Mio position of a bona tide purchaser foi 
value or an innocent third party. M’n her 
will ufiply all such considerations as 
cmihl, ill law and G<|uity, apply to Jadu 
himself. 'I'ho proposition is as old as the 
hills that a release shall ho avoided 
where there is snjipressio veri or sugges- 
!.io falsi; see Jarris v. Duke (Vj and 
Hfi'i'li'iick V. Jiroilerir.k (s). 'Phe proposi¬ 
tion is nxpro.s«otl inHtory’s Miiuity Juris- 
prudonco, Ss. 217 .‘iml 219, thus: 

■' It' is ujion llu' '-iiin*' gi'iiuiul that a Ctjurt of 
|■.|UIty procrcils wliorc :iii iiis'Lnimoiil W s » goiic- 
mI in its Icrinsas to ictcaso tlie rights of ttin 
li.irtv to propc'rty to vvliicli tio was wliotty igiio- 
i.iiu that ho had any tillo, and whicli i^'not 
v/ilhiii ttic cDiitmuplalioii of tho li.irg.iiii at 1 ho 
lime wtiim it u.is mado. Jii cases tlio 

I’liiii I, r.istiains llm insliiiinciit to I hf pui-poscs 
"f llu! Ii.irgaiij, and confines tho riiloa:-p (o tlio 
ngtit iiitondcd lo he rcloascd or cslingui .ht‘d. 

.Nor is it ill cvoiy casi' whero oven 

a inateiial fa<'t is mistaken or unknown without 
aiiv dof.uiR of ttm p.irties tliab a Court of oqiiity 
V,ill interfere. Tim f.i..t i».iy bo unknown to 
botli parties, or it in.iy be known lo oun party 
■ind nnkiiowri to the other. Jf it is knov/n to 
olio party and unknown to the other, that will 
in sumo cases afford a solid ground for relief, as 
for instanco whore it operates as a surprise or 
fraud upon tho ignorant party. Hut in all ca.sos 
the ground of relief is not the mistake or igno¬ 
rance^ tlio material fads alone, but the un- 
consclBntious .advantage taken by the party by 
Ibo coiicealmonl of them. For if tho parties act 

7. (1681) 1 Vorii 20, 

B. (1713) 1 V W ais 237. 


fairly, and it ia not a c.aso where one Is bound to 
communicate the fad.s to the other upon the 
ground of confidence or otherwise, there tho 
Court will not interfere.” 

Lastly it has been urged tiiat by rea¬ 
son of the fact that the defen<lant was 
induced to execute tho deed of gift there 
is an estoppel against Mio plaintiff. The 
estoppel is jileadod tlius in tho written 
stateinont; 

” The real fact is ihat tho phiintilT, after ho 
had sold all his proporlios to the dofciidaiit's 
husband inadu great ofTorts to get back the 
same from the dcrend.inl’s husb.and Jadu Na|]i 
Sircar during his lifetimo, auJ although the de¬ 
fendant's husband had a mind lo make a gift of 
tliosi: properties in his favour ho licc.aino dis- 
ploased with tho plaintiff on account of hi.s ill- 
tieatmeiit and oppressive behaviour and did not 
exocniu such a deed in his favour. Sub.seqiiontly 
after thodoath of this defendant’s husband this 
defendant obtained tljecntiie properties left by 
imu in absolute right according to tho 2’rovisiomi 
of her busband'.s will: wheri.’iifion iho jilaiiitiff 
onli'i'iitnd this defimdant a good de.il to make a 
gift of till! properties sold by him and told him 
that he had no claim against her husband for 
tlic .xclministration and m.inagcinent of his pro¬ 
perties and for any work done by him during 
the time nor had he any cl.iim for any 
nioimy in that oonncxiua and that he had 
1)0 cliiiui whatever in that connc.vion against 
the estate owned, held and left by liim, ,uid ac¬ 
cordingly executed on ‘2.S(h March li)22, tho 
nadabi or deed of release, etc. (lara. 13). 

“ This defendant relying on the statomont.s of 
tho release executed tiy tho plainliS, and also on 
his promiso, made a gift of property worth <it 
least two lakhs in the name of his mother for 
the henclU of him and hi.s family; the plaintiff’s 
claim is barred by waiver, aeijuitscenco and es- 
topiiel and the plaintiiT is legally debarred fmin 
bringing the I'-resimt suit (para 15).” 

Striclly ypeaking, the averments set 
out above are not siiflicicnt for a ploa of 
estopiiel. Hut it is not unroasonablc to 
iiBsimio that they moan that tbo clefori- 
ilaiit in making tho gilt fictcil on tlio ro- 
])ro.sontrttion of tho plaintiff that ho 
would have no further claim if tho gift 
was made; and iiuismuch assho did make 
it tho plaintiff cannot lie permitted to 
turn round and rim contrary to tho re- 
jircsontatiou that ho tlien made. There 
are liowever several (litTiiiultio.s in tlie 
way of this plea of tlio defendant being 
allowed, fn tho first place tJio dofon- 
daut who derives her iitlo through Ja.lii 
cannot pload any higher estoppel than 
Jadu could, ami in view of tho con¬ 
cealed fraud that Jadu was guilty of, tho 
defendant can hardly plead an estoppel 
of this character, which, after all, em¬ 
bodies a doctrine of O'juity. [t had beon| 
pointed out by the Judicial Oommitteo' 
in the case of Sarat Chandra Dey v. Go. 
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"pnl Chunder Lain (9) that tlie existence 
of the estoppel docs not depend on the 
motive, or on tlio knowlcds’e of the mat¬ 
ter on tlie part of the person niiikinj' it, 
and in tliat way it does not matter wlio- 
thor the plaintiff's intention in inakinf,' 
the representation was fraudulent or 
was due to mistake or misapprehension 
and it is enough that tlie defendant was 
misled. So far howeier as the present 
case is concerned the dofendant can 
hardly bo permitted to take the plea of 
estoppel, claiming as she docs through 
Jadu, through wliose concealed'fraud the 
plaintitV was kept in ignorance of his 
real rights. Then again the essence of 
the doctrine is tluit the defendant 
should have hoon misled; hut when none 
|of the parties had any^ idea, at the time, 
jf plaintilT's riglits to the Government 
promissory notes and the representation 
did not expressly include such rights, it 
is not possible to hold that the defen¬ 
dant was misled into thinking that tlic 
plaintiff was giving up such rights. 

In our opinion the contentions urged 
on behalf of the appellants cannot sue- 
cecil. We accordingly dismiss the ap¬ 
peal v’itli costs to respondent 1 only. 
The application not being pressed is ro- 
joctod. 

s.N./ll.K. Apjmil dismi/intfd. 

9. (1892) 20 Cal 290=19 I A 203 (l> C). 
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MUKKlUr AND Rautlky, JJ. 

Sccij. of State —Plafntiff'—Ap[)ellant. 

V. 

Mndhv Sudan Mulherjee and others — 
Defendants—Respondents. 

.Appeals Nos. 277 of 1928 and 110 to 
121 of 1929, Decided on 20th May 19.‘12, 
against decree of Suh-Judgo, Rangpur, 
D/- 3rd Dcoomher 1927. 

(a) Tran»fer of Property.Act (1882), 
S. 116 —Landlord and tenant—Tenant con* 
tinuhigto hold on payment of rent on expiry 
of term ii in poiilion of tenant holding over 
and 15 daya’notice ia aufficient— T. P. Act 
(1882), S. 106. 

When person.s hold under yearly Iciiecs but on 
llio expiry of tho terms thereof coiitinuo to hold 
on pa>inent of rent to tl»o lessor, their jiosition 
is of li'iiantB holding over and not of trespassers; 
and it llierc are no agreements to the contrary 
i. c,, as icgards the terms of holding over, or .as 
to the poiiiid of notii-e for rlolermining the ten¬ 
ancy, the 1 cares should, under S. 110, bo logar- 
cled as being noiev/ed fioni month to month, 
though rent is being )'..iid per jnar. 15 d.iys’ 
notice ending v i!h a month of th" tcn.’.iiey would 


bo sudicient ; 32 Cnf 123; A I 1916 Gal 31,? 
an 1 18 / C 814, Hef. [P 2C1 0 2j 

(b) Tranafer of Property Act (1882), S. 106 
— Notice—Addreiaee described aa trespasser 
and more time given than necessary—Notice 
is valid, 

A notice to quit is good notwithstanding that 
the addressee i.s de.seribcd therein as a Irospa-sor 
and not as a tenant, and more lime is given 
therein than the time proscriliod : 1 C h J 107 
and A f It 1918 1‘ 0 102, lief. [ P 2i'.2 U 1 ] 

(c) Transfer of Property Act (1882), S. 116 
—“Agreement." 

Tho word ‘‘agreement’’ in tho expression “an 
agreement to the contrary” moans an agreemont 
as to tho tonus of holding over: 32 Cal 12.! and 
A I Ii 1915 Cal 313, lief. (P 201 (! 2) 

S. C. Jlasak and Nasnn Alt — for Aji- 
pollant. 

Sarat Chandra Itoy Chov'dhury, 
Kshetra Xath Ghase and ^Johandra 
Kumar Ghoae—iov Rospomlents. 

Surjya Kumar Aich — for Dojfuty Re¬ 
gistrar. 

Judgment. —TJieso appeals arise <iut of 
certain suits whieli were instituted .by 
the Secretary of State few India in ('min- 
cil for ejecting tho dofemlants on servic.o 
of riotice.s to<iuit, Tlie suiis liaviug been 
dismissed by tho Coui t below, tlio plain¬ 
tiff, tho Sc'vretary of Staio for India in 
Council, lias jirel'oned tlieso appeals. 
Except as regards one of the suits wliicli 
h.is,”i\on rise to K, ,\. No. 277 of 1928 
tho facts of tlio cases are \ei y similar. 
Tn eacli of these other suits tho facts are 
the following : Tlie dofendant.s wore in 
possession of llieir respective plots for a 
long series of years under annual leases. 
In 1911 the plaintiff introduced a form 
of lease ilcsiguating it as a license to re- 
ccivo wliicli the defoiidants olnected but 
they were told that the form would inakn 
lie dillerenei) and they would bo allowed 
to hold tlio plots as they did before under 
tho loase-s. They hold under the licenses 
the last of wiiieh expired on 3Jst March 
1917. On 1st Juno 1917, tlie plaintiff 
gave them notices calling upon them to 
vacate by 31st July 191'7. 

Tn the suit in which tho facts are spe¬ 
cial tho original tenant was one Mr. 
Ileiil hor who ciniie into |)Oss(?.ssion under 
an agreement dated 3893. Ho trans¬ 
ferred Ills holding to one Mrs. Claudius 
in 1900, and she, in her turn, sold it to 
defendant in 190(1. Up to 31st Maicli 
191-1, this defendant liold under succes¬ 
sive yearly leases. For tho next J^hreo 
years lie liold under tho annual licenses. 
Notions, as in tho other case.s, wore 
given to him. A further notice was 
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^iven to liini on 3()th Soptemlicr JOIH, 
calling; upon him to vacato hy tho la»t 
(lii> ot Outolior jyiS. The suits, it may 
l:c‘monlionoil liero, wevo institutcil on 
;h(i Tilay iuid have l)oen dianiisFed 

(111 tJi© f;Tnuml tiiat the notioos Hiven 
\,oi-e not suliiciout. 

'L’lio appeals, in our opinion, should ho 
dismissed, tlioiiHh not exactly for tho 
leasons which tlioSuhordinato -fud.ijc has 
!;i\cn. In 11114 when tho new forms 
<il lictMiaes were introduced the dofen- 
lianls ohjocted to accept- thorn. 'I’ho 
Siihordinato Jud.Ljo hold upon tiu' oral 
evidonco and also a Icl toi'(Mx. J)) tliat 
I lio ihd'ondaids wane induced to si^pi I ho 
iKDV liconso lorms on tlio K'pii sonlation 
111 ’ tho A”Ont and the Child' ]'htj;inoor of 
llieHaiiway thu.t tlieir position under 
tlio old leases would liot ho disUirhod hy 
I heir siuuiim tiie new forms of licenses, 
and that theroforo tlm licenses, idi- 
l.auiO'l as (hoy weio undo', a. misreine.sen- 
tation, wi're not hindinpon tliom. 'Phoy 
remained in oei;ii[i;ition and continued 
to pa> t.lndr rents uji to.'jist'lamli 11)17 
:iftor wldidi no lent was accepted from 
them. ()n I heso facts tlio Mnhoidinalo 
.iiidi;o held that the rolationship hetweeu 
t!;n parties was a.s of tenants holdimj 
over on the expiry of yearly leases, and 
so t^s. i()l> and I HI, T. I’. Act, hein}' .'ip- 
plieablo, the tomineies haviiif^ originally 
iieeii ereatod for purfiose.s of residence and 
lor lioldin.'^ shops, the defendants wore 
crdiitled to l"» day.s' notice C'lidiiif,' with a 
month of the tenancies. He was of opi¬ 
nion however that llienoLiecs tli.at wore 
■;iven were not sindi as are required hy 
s. lot;, T. I*. .\ct, 

It lias heon contended heforo us in the 
(ivhti plaeo that no notices wore necessary 
I'ccaiise at Mio end of each year of tho 
licenses and till anotluM' license was 
issueil tho position of the del'ondants 
was that of more trospassors. Now the 
important in ovisions in the lease hearinj,' 
upon this (juestiun are that if the lessee 
desired to continue in occujiation after 
Hei expiry of tlio twelve calendar montha 
for which tho lease was j^rauted ho 
would havo to jlivo lo days' notice of 
such intention heforo tho period of tho 
le.iae expired (Cl. 9), that if no such 
notico is ^ivon or if such notice is ;«iven 
liiitihe lessor is not willinf; to grant a 
frc^i lease, the lessee shall vacate and 
deliver up possession (Cl. 10), and that 
if within the term tho land is required 
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for railway purposes tho lessee will have 
to vacate on three months’ notice 
(Cl. 11). There is also a clause (Cl. 12) 
in tho n.ature of a penal clauso that if 
tho lessee is guilty of hreacii of any of 
tho sanitary and conservancy rules, tho 
railway will havo the ii{<ht to roauino 
possession without any previous notico. 
In tho license Ihoro is no provision :is 
to notices at all, ime it is provided Liiat 
if on the expiry of the liconso tho licen- 
B'lr is not willing to purchase the struc¬ 
tures tho licensees would he hound to 
remove thorn w'ithin two calendar months 
fiom tho determination of the liconso 
( 01 . 8 ). 

C[)nn tlio evidence on which tho Suh- 
ordi 11 ato ,Iud.L;o has referred wo think it 
is a fair view to take of tho situation lo 
hold that tlio defendants accepted the 
licenses on tho understanding that iheir 
position as under tho leases would not 
ho affected. Tliiiir position theroforo 
was a.s of poisons who hold under yearly 
leases hut on tlio o.xpiry of the terms 
llioroof were holdin.g over on jiayment 
of rent to tho lessor, ft may ho ohsor- 
vod here that tin' jirovision as lo giving 
1.‘) days’ notico of an intention to renew 
was never enforced in practice. Lf there 
was nothing else to he. taken into con- 
siiloration and if tlio Transfer of I’ro- 
perty -\ot ajiiilicd to tho case, the leases 
on thoir ex[»iry would under S. 1 Hi of 
tho .\ct h.ivo to he logardcd aa hoiug 
renowed from month to month, though 
rent was heing jiaid ]>or year, in viow of 
tho jirovisions of S. lildof tlio Act. The 
word “agieoment’’ in the oxju’ossioii an| 
agiooment to tlio contrary ' in B. IHii 
ha-, heon licld to mean an agreonient as! 
to tho terms of tho holding over; see 
.\-<illi Jimj v. Sanit Chnudnt 
Unncrji (l) and Gol-ivihi Chnndrn Hiiha 
V. Dii'iirl-it. Niiih (2). Thoro having been 
111 ) Jirovision in the contracts between 
tho jiarties what, if any, should ho .the 
notico in case (he defoiuiants were hold¬ 
ing u\or, l.'i days’ notico ending witli a 
month of tho tenancy would he rieccs-' 
s.rry and suniciont. It has hcou sug¬ 
gested oil hohalf of the resjiondents that 
tho true position was that tin defen¬ 
dants wore holding under yearly leases 
coujded with an implied agreement that 
they would hold over from year to year 
and that therefore they were entitled to 

1. (KlO.'i) T2 Cal 1‘2.1. 

A J U lUlO Ciil .ai3=2(j I U ‘JG'i. 
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■six moiitiiis' notice. As has been pointed 
'Oiit in the case of Gohinda Chandra 
Halia V. Diviirka Nath (2), this is an in- 
{<enious attempt to substitute for a lease 
from yo<ar to year a tenancy for one year 
(joupled with an aijreoinent to renew it 
from year to year and such a lease would 
in effect ho a lease from year to year, 
which in view of S. 107 cannot ho creat¬ 
ed except by a ro!>istorod instrument: 
see also Moti Lai v. Darjeeling ^[llnicl- 
pality (3). 

On the assumption that the Act ap¬ 
plied and tliat tlioro was nothint' else to 
stand in the way, the next <iue3tion 
would lie as rei^ards tlio suflicioncy of 
the notices that wore issued. Tlio Suh- 
ordinate Judfie was of oi)iuion that the 
notices such as they were in this case 
cannot bo looked upon as notices for ter¬ 
mination of the licenses under H. 106 of 
the Act and so were invalid. Ho is not 
very clear as to why lie was of that 
opinion. On oxaminin}’ the notices care¬ 
fully wo iind that the followinf,' two 
ol)joctions can conceivably be taken ; 
(0 that tlie notices proceeded on the foot¬ 
ing,' thit the drjfon’hints were trespassers 
and not lessees or licen.secs svhose leases 
or licenses were to bo determined by tlio 
notices; and (2) that instoad of In days 
they gave two months' time. Neither 
of tlic'BO objections can bo regarded as 
well founded. Tho giver of a notice is 
not hound h) admit tho person to whom 
it is given as a tenant; a notice is good 
Inotwitlistanding that tho addressee is 
.described therein as a trespasser; Jfa?n 
\Charaii v. JTaii Charan (l). Nor can it 
he reasonably contended that if two 
.months’ time is given whore only Ci 
days’ time is nocess-ary, that invalidates 
tho notice. After all, tho re(iuiremout3 
of S 106 are very few. Tlioir Lordsliijis 
of tho Judicial Committee have observed 
in the case of Ilanhur Baiierji v. Ham 
Shasi Hoy (o); 

“ to tpiit tbnusli not strictly uccu- 

rato or consistent in the stateinonls embodied in 
them, may still bo good and effective in law ; 
that tho tost of their suflicienoy is not what 
they would me.iD to a stranger ignorant of all 
the f.icis and circumstances, touching tho hold¬ 
ing to which they purport to refer, Imt what 
they would mean to tenants presumably conver¬ 
sant with all tho.so facta and ciroumatiincos; 
and furtlior that they are to be construed not 

3. '(1913j IS I C H44. 

4. (1908) 7 C E J 107. 
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with a desire to find f.auUs in them, which would 
render them defective, but to bo considered 
«d ren magii valent qitani percat.” 

But there are two other difficulties in 
tho plaintiff’s way. It appears tliat 
after tho notices were given fresli licenses 
wore is.sued in favour of tho defendants. 
These licenses on the face of them pur¬ 
port to run from the date of the iigreo- 
inont they omliody, e. g., 23rd Au.gust 

1917, Kith Novemhor ini'?, 10thJiimiary 

1918, and so on, all after tho dates of 
tho notice.s and tho oxjiiry of the period 
montioned therein, and on the face of 
thorn they purport to onuro for a period 
of Olio year, liut we luivo heen a.skod to 
take it that they wore intended to l )0 
licenses for tlio year endin.g on this 31st 
March 1917, and that tlioy wore issued 
on tho respective dates for tile hack 
periods, not having lieon (imely issued 
for some reason or ottior. Of tliis how- 
ovor tliore is no ovidenuo and tho oi\ly 
materials whiidi are jiointed out in sup 
port of tliis explanation is tliat in Cl. 6 
of the licenses it isstipulated tho licensee 
would pay tlio fees, etc., as from tho 1st 
day of April 1910, and in a seliedulo tho 
date of ox[)ir:ition of the lieenso is given 
as 31st March lifl7. X.'ith'ir of tlioso 
materials hy tlioni.sehos would, in our 
opinion, conclusively establish that the 
licenses wore for the year which had 
already expired. Tho respondents, on 
the other hand, say that tho date of 
expiry montioned in tlio schedule means 
the date on which the previous license 
expired. What tho real I'auls are it is 
nut easy to detcrniino. But these mat¬ 
ters cannot bo disposed of on more suppo¬ 
sitions; there must he evidence adduced 
by tlie plaintiff to show how and whv 
and for what period these licenses came 
to 1)0 issued or what was tho necessity 
for issuing them after the period itself 
was ovor and after notices to quit had 
already been served. Tho necessity for 
oxplainin.g these matters bceomos all tlio 
greater, wlioro, as hero, tho plaintiff w.iits 
for nearly live years ifter .serving the 
notices to quit and takes no action in 
tlio meantime. 

The other difficulty in the plaintiff’s 
way is created by tho contention which 
was put forward on his behalf in the 
Court bolow and was overruled in lhat 
Court, but has been repeated with {^eat 
force and insistency in this Court. It 
has been urged that"iti view of the pro- 
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visions of fehe Crown Grants Act (15 of 
1895) the provisions of fcho Transfer of 
Pro[)Grty Act do not apply to Crown 
Grants. The Subordinate Jnd^ehaslield 
that : 

"there being no spo(ii!il contract the Crown 
(rviint't Act wonlil not apply and the relation 
hi'lweeii the parties should be governed by the 
provisions oE the Transfer of Property Aet.’’ 

Tho (jiiostion is not free from difficultyi 
hut wo do not consider it necessary to 
decide it, because on tho assuiiiptiun that 
llto idaintiff’s contention is well founded 
llio ffoneral law would aitply. In no 
view of tho case can it I'O said that tho 
defendants were mere trospassors not 
entitled to notiuo. Tlioy wore at least 
la’iiants hy sulTcianco and so entitled to 
reasonable nnlua'. Haviii;' retfard to tho 
fact tha^ tho defendants had permission 
under their leaser to build atnictur''a iiti 
the land, and tho leases thcmselvi's pvo- 
\idcd for throo months’mitieo within the 
term, we should think (hat three months’ 
notice would ho fair ;intl reiisonahlo. In 
the ahovo view of the matter we think 
we must hohl that tho suits worcs not 
maintainahlo for want (tf roasonahle 
notices to i|iiit. Should the idaintilV 
desire to eject, the defendants notieos 
.-uicLfestod ahovo must ho ffiven. 

Tlie Suhonlinato Judifo has dealt with 
a few other points and has recorded his 
conclusions thereon. .\s rofiards tho 
<Hiestion whothor tho not ices that were 
issued wore profiorly servoil his (indinff 
was in favour of tho jilainlilV. It is not 
noco.ssary to ^o into this iiuostion, hut 
wo must sav that as rej^ards tho notices 
meant for one of tho defendants tliore is 
a considerable doubt. On the <iuestion 
whether the defendants are entitletl to 
tihe prices of tho structures which he 
has decided in favour of the defendants, 
his conclusion as rei^ards the structures 
which have been on tho land of tho de¬ 
fendant Madhu Sudan Mookerjeo since 
tho time of .^^r. IToathor and Mrs. Chiu- 
iliiis has been challenged hoforo us. Wo 
are of opinion that tho facts proved in 
the ciiso though they do not lead to an 
inference of any permanent right on the 
(lart of tho defendant nor create any 
estoppel against tho plaintiff are suffi¬ 
cient to load to tho inference that tho 
sai(|^tructuvos wore erected and allowed 
to continue with tho tacit approval of 
tho railway authorities. If this bo the 
finding, as in our judgment it should be, 


then he is entitled to compensation undor 
Cl. 4 of Mr. Heather’s lease (Ex. A). We 
accordingly hold that tho plaintiff’s con¬ 
tention ought not to succeed. The result 
is that the appeals are dismissed with 
costs to tlie respondents, hearing fee 
being assessed at five gold inohurs in 
Appeal No. 277 and at two gold niohurs 
in each of tho otherappoals,except those 
in which there has boon no appearance 
on behalf of tho respondents or in which 
the Deputy Registrar’s co-sts have already 
been paid. 

IMi., K.K. Ap/vtils (hsmixsi’d, 
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TKAIESON and IffATiDIK, .f.I. 

Ahdid Majid and othon —Defendants 
—.Apjieiliints. 

V. 

Ahdul IIaq and othen ,— Plaintiffs -- 
Respondents. 

Appeal No. 10(17 of 1930, Decided on 
25111 Kehiuary Ifi.’lll, against deeiee of 
Addl. Dist. .liidgo, Second Court, Dacca, 
281 h January 19:10. 

Provincial fnaoivcncy Act (1920), S. 4 (3) 
—Order under S. 4 (3) —Subsequent suit to 
declare title to property declared to be sold 
is not governed by Limitation Act (1908), 
Art. 13. 

In ill! iiisnlvoncv proccriliiif' sl.irtcd hv oiio of 
the di'lnnfl.inlf!, tbu putilioiiur for in.“olvnney 
had t'liiimrd .i rertain iiilfirfst in oortfiin ton 
garden sbiircs, 'I'bo insolvency Judge passed an 
order niidcr S. 4 (:i) that the inlnre.st of tho do- 
fcnd.ilit should bo‘•■old. Aloro than .a year after 
this order, plaiulilY who alleged that iho Kharoa 
wore h’jiiglil with hia money filed a suit to have 
his title to the sharo.s declared : 

that plaintill’s suit was not one lo set 
aside the order of the insolvency Judge and as 
such it was not h.-vired ny Art. Ill, Lmnl.ilioTi 
Act. [PilUGl, 2] 

Jiamendra Ch. /in// —for AppellautiS. 

NaroAi Ch. Sen Gupta and Varna f‘ra~ 
Sanaa Vrn Gupta —for Respondents. 

Mallik, J .—Tho suit that has given 
rise to this second ajipoal was for dec¬ 
laration of tho jilaintiff’s title to cortain 
tea garden shares. Tlio allegations on 
which the suit was instituted were that 
the tea garden shares had been pur¬ 
chased with plaintiff's money and that 
in an insolvency iirocecding started by 
one of tho defendants the petitioner for 
insolvency liad claimed a certain in¬ 
terest in these tea shares, with the re¬ 
sult that a cloud had been thrown on the 
plaintiff’s title to those shares. The do. 
fence inter alia was that the shares were 
not the exclusive property of tho iilain- ^ 
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tiff, but were the property of a firm of 
whidi the plaintilV and the defendants 
wore the partners and that tlie plain¬ 
tiff’s suit havinj^ been instituted more 
tliiin one year after the order liad been 
passed by the insolvency Court in ros- 
j)Oct of the shares under S. I, Provincial 
Insolvency Act, the plaintilT’s suit was 
liarred under Art. 13, Limitation Act. 
JJoth tliese points taken l)y llio defence 
were found by the Courts IjoIow aj'ainst 
the defendants witli tho result tliat the 
suit was decreed in plaintilT’s favour. 
The defendants liave appealed to this 
Court. 

On behalf of the appellants it was in 
the first place contended tliat tho lower 
api)eIlato Court was wrong in not having 
found tliat tho toa garden shaves woro 
tho joint property of tho plaintiff as 
well as of tho defendants. Tho question 
whether tho shares were tho exclusiio 
property of the plaintiff or the joint pro¬ 
perty of tho plaintiff as well as of the 
defendants was a question of fact, and 
tho l 0 arno<l Additional District .Judge in 
his judgment clearly found that tho 
plaintiff was tho solo owner of tho gar¬ 
den shares in suit. Tho main conten¬ 
tion of tlio learned advocate for tlie ap¬ 
pellants however was on tho question of 
limitation. Ills point as would appear 
from W’hat I have stated before was that 
Art. 13, Limitation Act, operated as 
a bar to tho plaintiff’s suit. Wo do 
not think that tliero is much suhstanco 
in this contention. The plaintiff insti¬ 
tuted his suit not to have the order of 
itho insolvency Court, whereby it had 
jsimply directed that tho .sliares might bo 
sold, sot aside, hut to liave his title to 
‘tlicso shares declared. Tho order which 
[the insolvency Court passed was no 
[doubt an erdor passed under B. 1, Insol- 
jvoncy Act. But it was an order passed 
■ not undor sub B. (J), hut umlor sub-S. (.3) 
of that section. A perusal of 'the order 
passed by the insolvency .Judge would 
show that ho did not consider it neces¬ 
sary to decide the question of title, 
which question was left undecided to he 
decided by a competent civil Court. 
Having regard to that observation in the 
order passed by the insolvency .Judge 
and regard being had also to tho fact 
tliat all that the insolvency Judge 
ordered at the time was to sell tho in¬ 
terest ef the defendants in the shares 
^ whatever that interest might bo the suit 


brought by the plaintiff was not, in my 
opinion, a suit to have tho order passed 
by the iflsolvency Judge set asido. The 
order which the insolvency Judge passed 
under B. 1, sub-S. (3), fiisolvency Act, 
was more tor an expeditious disposal of 
the assets than any other purpose. A 
perusal of suh-S. {.3J would show that be¬ 
fore an inroIvoiK'y Court pa.ssod an order 
to sell an interest, it does not actually 
hold that tho petitionor for insolvency 
has such saleable interest. If the Court' 
has any re.ason to believe that tho peti-' 
tioner for insolvency has such saleable' 
interest, it can pass an order undor suh-i 
S. (3). Art. 13, Limitation Act, could! 
not therefore, in my opinion, stand .as a; 
bar to the plaintiff’s suit. 

The only substantial contention urged 
before us on behalf of tho appellants 
thoreforo fails. Tho appeal will accord¬ 
ingly stand di.smissod witli costs. 

Pearsnii, J.■— ] agree. *■ 

K.S. Appeil (//.s/B/sjeJ. 
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SUIUUWAUpy AN1> Guaii.ui, JJ. 

Sca7nu(hltii ^lolla and allirrs —i’liiiii- 
tiifs—Ai)pellant.s. 

V. 

MnJtiiileh Mnndal and — Defen¬ 

dants—llespondonts. 

Appeal No. 121 of li)3(), Decided oi> 
30th June 1031, against decree of .Addl 
Buh-Judge, Ivhulna, JJ, - lOtli .Inly 11)2!!. 

(a) Bengal Tenancy Act (1885), S. 48 — 
Applicability of section explained. 

If tho rent i.s piiN.iblo in kind and iu the 
altorn.itivo in money at tlie option of the ten¬ 
ant H. 4S is iipplii'iililc. i’.ut where the idtcr- 
nalivc money rent is rocovorablo at the option 
of the landlord S, 4-^ h.a.s no applicition. 

[P ‘205 tJ 1, 2] 

The relevant portion of a kabnliyat was in 
thc.^e words; ‘‘If wo do not deliver p.xddy (as 
aforesaid) then wc will pay to you within llic 
said month as value of tho said paddy Ks. 4U0 
according to the present market rate. If wc 
do not. then you will be entitled to rnali/c 
the same amicably or by suit with interest 
thereon.” 

Held : that tho kabuliyat in this case fixed 
the paddy rent and in default thereof money 
rent; and either was to bo payable by tho tenant 
at his option and hence S. 48 applied: ‘6 1 0 204, 
Foil; A I H 19-29 Oil 532 and A I H 192C C<d 
980, IP 200 0 1] 

(b) Practice—New point cannot be taken 
in second appeal—Civil P. C. (ISOS), S.VOO. 

A point which was not taken in any of the 
Courts below cannot be allowed to bo raised in 
second appeal. [P 20(3 C 3] 
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(c) Bengal Tenancy Act (1885), S. 48 — 
S, 48 applies even where landlord himself 
is under-raiyat. 

Soclioii 48 does not say of raiyat, hut says that 
tho landlord of any uiidcr-raiyat cannot recover 
moro than a curtain porcuntaKC mentioned 
therein. Ifoiico it applies oven where tho land¬ 
lord hiiii.self ijiin under-vaivat under a raivat. 

LI’ 2Gi; C Q) 

(d) Bengal Tenancy Act (1885), (as am¬ 
ended by Act 4 of 1928), S. 48—S. 48 is not 
retrospective. 

Section IS is not one redating to procedure 
only and has no retrospective force. 

[P2r.(i C 2] 

Snriij Kumar Cliatterji — for Appel¬ 
lants. 

yuyrnrlrii Kumar for llospnn- 

(lents. 

Suhrawanlu, J. -This is an appeal hy 
the liiiullords arul avisos out of a suit for 
rent liasod upon a kahiiliyiit. It appears 
1 hat tihe dofciulants hold a j.ima of lU 
I'i'dias hcariui,' a rental of Ks. I"). Tiioy 
let out this jauia lo tlio plaintilf at a 
rMital of i(s. l.'>, l-() and tlurn took a 
sul)-loaso, a.'irL'ciiif' to deliver i'i aris of 
(laddy annually as rei)t,anil in the alter- 
nati\c to ftay Rs. 400as tliu price Ihoirof. 
Tho itiain c-ontoiitioii of tho defendants 
in tho suit was tliat tlu* plaintilTs could 
not rocov(M’ rent liic>licr tlian what tlioy 
wore oiititlod to under S. IS, lieu. Ten. 
.■\et, heforo its aiuondinont in 102H. The 
boction says: 

“Tho himilonl of an under-raiyat holdiugat .a 
money rent shall not he entitled to recover rent 
execeding the rout nhicb lie iiiinself pays l>y 
niou' ih.in 50 per ieii(. when Ibn runt payahlo 
hy Ihc nndui-raiyat is pajahle under a rogisttired 
lease." 

Here tho lease is vof^'istored and if the 
section aiiplies the phiinlills will ho en¬ 
titled to ),'ot annually Hs. lo-UO and 
oO per cent of it, tliat is Rs. 22-1-1-0, 
as yearly rent from tho defendants. The 
trial (!onrt held tliat tlio ronl was not 
pavalile in money hut in kind,and thcre- 
loro aoeordin}.; to tho view’ expressed in 
some cases hy this Court S. IK (a) had 
no application. The lower ajiiiollate 
Court on a consideration of tho kabuliyat 
has hold that S. '.IH of tiic Act applies 
and that the plaintifl's are not entitled 
to recover rent more than Rs. 22-14-0 
a year. TIio case really lurns iii’on tho 
.construction of tlio kabuliyat. The law 
jtliat seems to be established from various 
jdecisions on this point is that if the rent 
|is jiayahle in kind and in tho alternative 
jin money at tho option of tlie tenant, 
jS. 48 is applicable. But where the al- 
jternativo money rent is recoverable at 


the option of the landlord, S. 48 has no 
application. If the interpretation put 
by the learned Subordinate Judfto is 
rigiit, tho case is covered hy tho decision 
in Anandn, Chandra Hoy v. Makram- 
All (l). The relevant portion of th& 
kabuliyat is in these words: 

“If wo do not deliver paddy (as afoioB.aid) then' 
we will pay to yon within tho said month ns 
Viilufi of thn faid paddy Its. 400 accordiiiR to the 
lucsciit market rnto If wc do not, ihon you 
will beentillcd to realizo the saino amicably or 
by anil with interest thereon." 

In our opinion the Pubordinato Judge 
has placed the correct construction on 
this kabuliyat. Jt fixes tho rent at 
iuis of paddy yearly, hut at the same 
tinio gives the option to tho tenants to- 
pay Rs. 400 as value of the paddy in- 
stead of tho paddy. Tho kabuliyat in 
Auaiida Chandra Hoy's case (l) referred 
to aljovo was also to the same ctl'eot. 
There tho stipulation was : 

“Wi" shall di’livor on ihe SOlh As.<!iii every 
year, ariuaiitity of 27 inaunds 30 seers of paddy 
at tho rale of 3 man tide per Irani of the chukii' 
pur nuiiuiji (or) ill the alifr.nce theieof a sum of 
its. 132 oil account of the value of the paddy 
and shall rlulivevoii tho 3Cth Pous every year a 
iluanlity ol .59 nuiunds of paddy at tlio rate of 
4 uuiuiids jer Kaiii per annum, and in tho ab¬ 
sence thereof pay a sum of Ka. lib. and we shall 
pay on aucuiiut of the value of paddy aud jute 
Its. 250 a,nd shall t.iko roccipt.s.” 

Brett, J., sitting singly held lhat the 
intention of tlio phiintilV in taking the 
kabuliyat was lo realize a yearly rent of 
Rs. 2'j() whethei it w’as paid in jute and 
paddy or in cabh as stipiilatetl. Tho 
contract was that a sliaro of the produce 
or its value should he jiaid as vent. On 
liC.tteis .Patent apimal, Jenkins, C. J., 
agreed that the defendant who was an- 
under-raiyat had the right to i>ay his 
rent in tlio form of money rent and tho 
suit was framed for tho luirpose of re¬ 
covering Ihe money rent, and lhat tho 
rights of tho parties in relation to the 
recovery of that vent must he deter¬ 
mined hy reference to S. 48 and that tho 
limit imposed hy lhat section niiiat ho 
observed. In Kamaraddi v. ijoinnehini 
Hassya (2) the contract was to the elVect 
that in default of payment of paddy, tho 
plaintiff (landlord) would be entitled to 
realize Bs. 20 as tho price of iho paddy 
with damages and costs by instituting 
suits. 'Mookerji, J., in distinguishing 
^nanda- Chandra Roy's caseCl) from tho- 
oase in (juestion ob8erved_ that in that 

1. (1909) 3 1 0 204. 

2. A 1 111919 Cul 532=41 1 C 373. 
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•case the tenant had the option to deliver 
a certain quantity of the produce or in 
the alternative money. But in the case 
before him there was a provision to the 
lefTect that if there was any default on 
the part of the tenant, the landlord 
would he entitled to realise a certain 
sum of money as the price of the paddy. 
This only accentuated the true position, 
namely, that the rent was payable not 
in cash, hut in kind; and the contract 
only pres<5ribod the measure of the 
dama^’es wliich the landlord could claim 
in tho event of default on the part of 
the tenant. 

That case therefore is no authority in 
favour of tho appellant. There the con¬ 
tract was for delivery of paddy and tho 
landlord was f^iven the option to recover 
the price of the paddy if any default was 
made in payment of the rent in paddy. 
In Ismail Pramanikv.Klieiiir Pramnnik 
(3) the facts were dilToront from those 
in the present case. There tho defendant 
•executed a usufructuary mortqago in 
favour of tho plaintill' and took a sub¬ 
lease from him of tho land for a period 
of nine years, stipulatinfi to i)ay lls. 20 
as rent per year; the rent which tho 
plaintiff was to pay under the lease in 
favour of the defendant was Ks. 2-12.0, 
and there was a further stipulation that 
the plaintiff would pay on behalf of 
and in tho name of the defendant the 
rent due to the superior landlord. The 
<lefoudaut contended that tho plaintiff 
■was not entitled to recover 1.1s. 20 per 
year from tho defendant under S. 18, 
Ben. Ton. Act. On a consideration of 
■‘hose facts it was held that tho defen¬ 
dant was not an under-raiyat of tlie 
plaintiff; hut was really a raiyat of tho 
superior landlord and liad come to an 
arran;.;oment with the plaintiff for the 
payment of the interests due on tho 
mortfja^jo mado in his favour hy taking 
a lease of the land from the'plaintiff 
who h.T(»l the right under tho usufruc¬ 
tuary mortgage to possess it. ft seems 
!to me that the kabuliyat in tliis case 
jfixos the paddy rent and in default 
ithoreof money rent; either is to bo pay- 
jable by the tenant at his option. The 
lease therefore comes within tho principle 
jenunciated in Ananda Chandra Hot/s 
jease (l). Tho view of law taken hy 
‘the Subordinate Judge is therefore quite 

correct ^_ _ _ 

. 3, "a I B 102C dal 986=93'I'c 1015.. 


It has next been argued that the 
plaintiff was really a mortgagee and that 
therefore ttie principle in Ismail Pra- 
manik v. Khcdir Pramanik (3), referred 
to above, does not apply. The defendant 
no doubt said in his pleadings that the 
plaintiff was tho mortgagee, that he liad 
deposited the mortgage amount in Court 
anil had paid off the plaintiff’s dues. On 
tljis point tho lower appellate Court has 
found that there was no evidence worth 
the name that the lease by tho defendant 
to tho plaintiff was in reality a mort¬ 
gage, and that before the Court thoro 
was no dispute that the jdaintiff was a 
raiyat holding at a money rent. Tho 
third point urged on behalf of tho ap¬ 
pellant is that tho defendant was not an. 
under-raiyat. But this point was notj 
taken in any of tho Courls below and! 
wo cannot allow it to he raised hero iir 
second, appeal, l.'■rom the judgment of: 
the trial Court it appears th.it it wirs 
assumed ami it was the case of both par¬ 
ties that tho plaintiff had got raiyati 
right in tlio lioldinf^. l^csidcs it is not 
the appellant's case that he liad a right 
higher than that of a raiyat. But he 
says tliat lie may ho an under-raiyat and 
therefore S. 4H would not apply in tliis 
case. 8. 48 aiiplios to tho case of an 
under-raiyat without referenno to tho 
status of the landlord. ‘'Cndor-raiyat” 
has been defined in 8. 4 of the Act as a 
tenant iiolding whether iinmodiatoly or 
mediately under a raiyat, so that oven 
if tho landlord iiappons to ho an nndor- 
raiyat himself, he must ho holding under 
a raiyat and the tenant holding under 
him would ho holding mediately under 
a raiyat. 8. 48 does not say of a raiyat 
but says that the landlord of an under-j 
raiyat cannot recover more than a cor-| 
tain percentage mentioned therein. This! 
contention should also he overruled. 
Lastly it has been suggested that 8. 48 
of tho amended Act should apply in this 
case as the judgment of tho lower apyiol- 
lato Court was delivered after that Act 
had come into force. It is not necessary, 
to discuss tho point, for the judgment of! 
tho trial Court was delivered before thej 
amendment, and S. 48 is not one relatingl 
to procedure only and has no retrospec-j 
tivo force. The result is that tho appeal' 
is dismissed with costs. V 

Graham, J .—The only point raised in 
the appeal is whether the rent payable 
by the defendant is limited by S. 48 (a), 
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13on. Ten. Act. The trial Court held that 
it was not so limited and gave a decree 
for the full amount claimed. On appeal 
that decision has been modified by the 
Additional Subordinate Judge, Khulna, 
who held, differing from the Munsif, 
that the plaintiff could not recover rent 
from the defendants at a rate exceeding 
the limit proscribed l)y 3. 43 (a), that is, 
AO j)er cent of llio rent payable by tlie 
plaintiff. The rent payable by t!io plain¬ 
tiff, aoijoi’iling to tlie jdaint, was Rupees 
lA-t-O so that Llio plaintiff could not get 
more than Rs. '22-14-0 as rent. The ap- 
jKial was decreed accordingly. Tlio main 
argument advanoeil on behalf of the ap¬ 
pellant is Diat the learned Additional 
Suborduiato Judge ouglit to liavo hold 
that S. 43 (a), Uen. Ten. Act, lias no ap¬ 
plication in this ease, as tlio k.ihuliyat 
•on whicJi the suit was institutorl did not 
roally c'cato the relationship of landlord 
awil tenant, !)ut was an arrangement 
come to botwoon a inorfg.Tgor and movt- 
g.igco. It is fui’tlior conlondod that tlmro 
was in reality no dispute bofween the 
parties, that tlioy stood toward.s each 
other in the relation of moi ig.ignr and 
fnortgagoo, and tliat tlio Court of appeal 
holow orrod in holding that tliero was no 
ovidoiioo in support of any sucli rela- 
tionslii[). 

[n my opinion this contention can¬ 
not 1)0 allowed to prevail, lajoause it 
is clear lliat no sucli case was imiido ho- 
foio tho trial Court. If tliat caso was 
relied upon, it certainly ought to liavn 
been made before the Munsif, since it 
was tho case of the dol'eiulants through¬ 
out that 8. 43 (a) applied and tin t tho 
plaintiffs were not entitled to get more 
than AO per cent as mentioned in that 
section. A translation of tlie kahullyat 
lias been placed lioforo ns and there is 
nothing in it which appears to support 
tho caso of mortgage which is now 
brought forward on bohalf of tho appel¬ 
lants. In my judgment the decision of 
the Court of appeal liclow is right, and 
I agree with my learned brother that 
this appeal must ho di.smissed. 

K.S. Appeal dismissed. 
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MuKun.Tr and (Juha, JJ. 

Mafizuddi» Ahmad -Appellant. 

V. 

Nnraijunganj Central Co-operative Sale 
and Supjdy Society, Ltd. and another — 
Re.spondents. 

Appeal No. 154 of 1931, l^ecided on 
31st August 1931, against order of Sub- 
Judge, Second Court, Dacca, D/- 2()th 
January 1931. 

fa} Co-operative Societies Act (2 of 1922), 
S. 43, R, 22 (1)—Objection that one of the 
judgment-debtors is not member of societies 
and reference was invalid cannot be taken 
at appellate stage. 

Wiipro iin objpctimi wiis tiilicn not in the 
triiil Court, hut oiilv in the appellatu Court, to a 
ivfprciife uiidpr P. ‘J'2 (1) its heing ultra vires iu- 
iisiiiut'h its 01)0 of 111!' piirties to tho ri'feronco wis 
not a jni’.mbor of the .sooioty: 

ITclil: that tho ohjwtioii not li.iviiif; bconspoci- 
fioallv t.ilfoii ill llio stiatninent of olijorlioiis filed 
hv the other of the parties, it Was not, niitortaiii- 
.alili!, hecaiiso llie soi-ioty hail no oppottmiity of 
iniMtiiig it by adiluciiig liviiloncc, which was ah- 
solntoly m'eiHr..iry in oiilor to theiJe on the otijee- 
tion iiiasni’ich iis it iuvohod a dispnto'l <(iioslioii 
oft.iit. [P 21)8 011 

(b) Co-operative Societies Act (2 of 1922), 
S. 43, R. 22 (6)~R. 22(6) does not take away 
jurisdiction of Court to inquire into validity 
of award. 

Jtuli: 22 (i!) is not iiioant to take awiiy the jnris- 
dietion of iiii l•XL''.•llLin■' Coiii t to imiuiro into the 
competuney o( the award on the ground of juris- 
dii’tion in tho s.iiin) wav as of a decree within the 
limits of Ain 11)26 Cat 1)07 (F A). [1* 2(iS C 21 

(c) Co-operative Societies Act (2 of 1922), 
S. 43, R. 22 (1)-R. 22 (1) does not confine 
dispute to membership only. 

The. te.riiis oi sub H (l), K.22. do 7ioL confmo 
tho dispute, to such as )nay ho rofoiahio to Jiieni- 
bor-.hip only. Therefore a rofio'ence to arhitia- 
lion under H- 22(1) by a socieli on the cnio 
hand a)id its brokers on the. other hand is not 
nltr.i vires A Z R l'.)21 hah J18 and A I R li)23 
Ret on. [P'2i)8C2] 

Pliani Bhnsnii Chakra early—lot Ap¬ 
pellant. 

Atiil Chandra Gupta and Notjeiulra 
Nath Rose—for Respondents. 

Judijmenl. -Two persons, Mafizuddiri 
Ahmed and .fowadali Klioiidar, oxocutod 
a security bonil in favour of the Nara- 
yangunge Central Co-operative Sale and 
Supply Society Jitd. in connexion with 
their aj^pointinent as brokers for supply¬ 
ing jute to tho society. They having in- 
ciirred certain lialiilities in coimexion 
with their work as such brokers, the 
society referred the dispute to the Regis¬ 
trar of Co-operativo Societies of the 
Dacca Division who appointed an arbi¬ 
trator in accordance with the provisions 
of R. 22 framed under S. 43, Co-opera- 
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tive Boc'ieties Act (2 of 192'2). The avhi- 
ti’iiLor niado an award in tho shape of a 
pi'oliiiiinary doc-roo and thoreaflor in the 
form of a final decree for sale of tiio so- 
cured property. The award boin^ put 
into execution ohjeulions woie entered 
hy jud!,'Tnent.debtor 1, Malizuddin Ah- 
mad. Those objections wore overruled 
and on that he has appealed. Twof-rounds 
have been taben in the appeal. 

The first Hroun<f is tliat tho reference 
under K 22, siih-U, (U was ultra vires 
inasmuch as judt'mont-dobtiu’ 2, Jowad- 
ali, was never a moinher of tl\o Soc-iety. 
This objection was not spocilic.ally men¬ 
tioned in tho statement of ohjootions 
tiled i)y tho appellant in tho Court be¬ 
low. It w'as raised before the Hiuttordi- 
iiato .Tudf {0 who rejected it on two 
f>rounds: first, tiiat tlio ai)pollant was 
j)rec!udBd from raisiri}* it l)ecauso Jow.ad- 
ali himself liad not contested tlie case; 
and second, that tho objection not biiv- 
inj? been specilically taken in tlio state¬ 
ment of objections tiled by the appellant 
was not entertainahle, becanso the so' 
,cicty had no oi)portunity of moctiu;^ it 
l)y adducin .4 evidence, wiiicii was ahso- 
{lutely necessary in order to doc-ido on 
‘the objection inasmuch as it involved a 
disputed question of fact. Tho first of 
these f'rounds is not tenable, but live 
second is a very reasonable one. Weave 
of opinion that tho dcci.sion of the Rub. 
ordinate Ju'lj'o on this point ouj^ht not 
to ho disturhed; tho more so, Ivecaiise of 
certain materials to which our attention 
has been drawn and cn which we are 
satisfied that the objection has no sub¬ 
stance. 

Tho second contention ur"ed is tliat 
the reference was ultra vires inasmuch 
as tho dispute was such as it was not bet¬ 
ween the society on the one hand and 
tho two members on the other qua mom- 
bevs, hut only in tlicir capacity as 
brokers, in otlior words, thaT; the dis- 
puto.^ot being of a character rcd'erahle 
to their membership hut relating to 
transactions which they had onlorod into 
as brokers, was not one coming within 
tiro purview of the rule which enables 
the society to make a reference which 
may give jurisdiction to the Registrar to 
found the proceedings. An answer to this 
contention has been sought to bo given 
by a reference to suh-R. (O), R. 22 which 
purports to give finality to an award un- 
_los8 called in question hy way of an ap- 
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peal within a given tinve. This sub-rule, 
in our opinion is not meant to take away' 
the jurisdiction of an executing Court to; 
inquire into tho competency of theaward 
on tho ground of jurisdiction in thosiime 
way as of a dociee which it has to oxo- 
ento and within such narrow limits as. 
have boon prcscribod by tlio b’ull J^onebj 
decision of this Court in tho case of 
Gora Chund Haidar v. Prafulla Kaviar 
Ron (1). Rut tlio real answer to the con¬ 
tention, in ouvojiiniou, is that tho tonus 
of sub-K. (1), LI. 22 do not confine the 
dispute to such as may lie referable to. 
momborsliip only. The view wo take is, 
supported hy such decisions as Ziitnin- 
dars liujij,-, Sliciqriir Kalaii v. i^uhti f2) 
and V. Danaratha liao v. 0.. Siihlm 
Row (d). Tho appeal in our judgment 
cannot succeed. It is accordingly dis¬ 
missed. We make no order as to costs. 

V.s. Appeal il mm lull’d. 

1. A 1 K I'.WuY'al 907“S'J I C (I.S.O (P 15). 

■2. \ 1 U I'.IJI r„ili-llSt-Tl 1 (l'i22. 

3. A I K iy‘23 I U H3,s. 
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NfirKKlMI AND CrUA, j.f. 

] dhi ra aidkiir Glir'Sr — I’laiiitiff—Aji- 
pclliint. 

V. 

ludmnarnyan Snilia- and o//(C/-s--De¬ 
fendants—Kespondciits. 

Appeal No. 2H7 of I92.S, Decided mi 
Httli-July lOdl, against decree of Addl. 
Siib-ludge, Aluvshidahad, D,'- I7tli Janu¬ 
ary 192^. 

(a) Limitation Act (1908), Arts. 66 and 
116—Application under 0.34, R 6, Civil 
P. C., is governed by Art. 116—Civil P. C. 
(1908), O. 34, R. 6. 

All uj)))liiMtioii iiiulrr O. .34,11.(5, Civil C., 
is governed l'\ Art. 11(5 innl not 1), Art, (5(5, Lini. 
Act,; A I JiVm r C 1(5, Foil'-, A I Jl iOilt) 
P C 50, Ilf/. IP ‘Hi'.) Cl] 

(b) Limitation Act (1908), S. 20— Payment 
of interest by one brother—Authority to pay 
on behalf of other brother must be proved to 
save limitation as against him. 

Wlie.ip ii inortgiigc is fxuuntrd by two brothers 
and tlie iiiortgiigcc rdic.^ on u piiyinciit of inlcr- 
I'st by one of the brothers as savin" limitation, 
lie jnu.-t prove tliat such brother bad authority 
to make tlio luynient on bchivU of tho rtlhcr 
hi’othci'so as to save limitation as ug.iinst him 
or his (latter’s) sons. [P ‘270 C Ij 

Nuresli Chandra Sen Gnpia- for JHra- 
lal Chakravarty and Piir)in Chandra 
Chaltcrjce for Sihsaran Sircat —for^p- 
liellant. 

Bijonikcsh Basn and Narendra Krishna 
Basil —for Respondents. 
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Judgment. —This is an appeal from a 
decision of the Additional Subordinate 
Judjjo of Jiorliampur by which the learn¬ 
ed Judge had dismissed the plaintiff's 
application for a decree under 0. 34, 
R. (5 of tlio Code. Tliere were two de¬ 
fendants in the suit, the mortgagors who 
o.xecuted a mortgage in favour of tlie 
plaintitf in the year 1908. One of these, 
namely, defendant 1, liad made a num¬ 
ber of payments on account of tlie 
T7iortgago and had made endoraemonts 
in respect tlieroof on the l) 0 nd stating 
that on account of interest these amounts 
woro being paid. These i)aynients con¬ 
tinued right down to the year 1323. On 
10th .Inly 1920 the plaintiff instituted a 
suit upon the mortgage and thorcaflor 
liavinj^ obtainocl a decree purchased the 
mortgaged property on 16th June 1922 
and obtained sale cortilicato theiotoro 
on 2r)thiluly 1922. Thoroaftor on 21tli 
Noveiuhor 1921, the jdaintilT made the 
application under 0. 31, R. li of the 
Code. Tiio learned .ludge refused the 
application in so far as dofe idant 1 was 
concerned niton the ground that al- 
thougli the said dofoudant liad made the 
payments tifovosaid tiio last of those 
payments liad boon matio by him in 
1323 wliicli was more than tliroo years 
boforo tlio institution ('f the suit. The 
learned Judge was of opinion that in 
view of the decision of tlio Judicial 
Comiiiittco in the case of CKinean fjal v. 
Klielntmohau 21 nlmi>cihn (l), Art. (Ifi, 
Ijiin. Act, apfilieil to the application 
made under tlie .said rule. It is true that 
there are certain olisurvations in that 
decision which lend support to the 
learned Judge's view. Rut as hn.s been 
pointed out in several cases in this 
Court since that decision was passed, 
amongst whicli may ho mentioned tlio 
case o( Jhtlbhaddar Hinijh Bndn Salt 
(2), the said observations can haitlly ho 
taken as deciding the iiuestion as to 
whether it was .'Krt. 67 or Art. 116 that 
should apply. Wo arc of opinion tliat 
having regard to the uniform trend of 
authorities which liavo laid down that 
six years’ limitation provided for in 
Art. 116, Ijim. Act applies to the case, 
the learned Judge’s decision, in so far as 
'defendant 1 is coiicornod, cannot he sup- 

/ A I K luao P t! 5(i—96 I C 83!)=:53 1 A 
131=5 T’at .'i.H5 (P C) 

2. A I R 19215 V C 16=!)5 I 0 329=1 Luck 
215=29 O C 1153 (P C). 


ported and must accordingly he set 
aside. 

Defendant son was a minor and 
was represented in this ajipeal by his 
mother as his guardian. lie has now ap- 
plied to appear as a major and lias been 
allowed to appear as such. As regards 
him tlio learned Judge hold tliat it had 
not lieeu proved tliat deiendaut I made 
the payments not only for himself hut 
also on his behall. The learned advo¬ 
cate appearing on behalf of the plaintilY 
has drawn our attention to the written 
statement whicli was filed by defendant 
2'sson in the mortgage suit, in whicli he 
stated that defendant 1 wlio was the 
elder hrotlier of liis father was tlie kurta 
of the family of the ilefondants; that ho 
used to look after all the properties of 
the defendants and tliat with the evil 
oliject of depriving defendant 2 of his 
properties, defendant 1 colluded witli 
the plaintiff and got a mortgage deed 
executed by defendant 2 when ho was in 
a drunken state. It has been argued tliat 
this statement is an admission made hy 
defendant 2’a son that defendant 1 was 
the karta of the defendant.s’ family; and 
upon this argument it has been contend¬ 
ed that it was not necessary for the 
plaintifT to adduce any evidence for the 
purpose of showing that defendant 1 had 
authority to make tlio jiaynienta on be¬ 
half of defendant 2’s son. Our atten¬ 
tion has also been drawn to the objec¬ 
tion which the son of defendant 2 pro 
fened to the application for a decree 
under 0. 34, R. 6, and in whicli he made 
a statement, vide'para. 2 of the grounds, 
that since tlie death of his father ho had 
been living separately and in separate 
mess from defendant 1. It has been 
argued that from this atatomont it 
sill uld bo inferred that it was an admis¬ 
sion or at least an implied admission 
that the two defendants lived jointly at 
tlio time of the death of defendant 2, 
the death of defendant 2 Jiaving taken 
place in August 1922. 

it has been argued that payment ap¬ 
pears on the bond as iuiving lioen made 
hy defendant 1 in 1321 when dofendiint2 
was alive and which date would he witli- 
in six years from the date on which the 
suit was instituted. Wo iiavo consider¬ 
ed those arguniouts with caro, hut we 
are not able to hold that merely liocauso 
of those statements, which may ho ex¬ 
plained upon more grounds than one, it 
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was not the duty of the plaintiff to give 
some definite evidence showing that 
ithere was some authority on the part of 
jdofendant 1 to make the payments on 
ibehalf of defendant 2 or of his son. The 
pleadings no doubt are to a certain ex¬ 
tent at variance with the evidence which 
the son of defendant 2 has adduced in 
the present case that his father was 
separate in mess from defendant I ever 
since 1314. That statement may or 
may not bo correct. The learned Judge’s 
argument that there were two mortgage 
deeds wliich showed that the two de¬ 
fendants were nut joint is also not 
very convincing in the face of the fact 
the those documents came into existence 
after the date of the payment to wliich 
we have refoi'red. It is also true that 
defendant 1 was allowed to a certain 
extent to act on hehalf of defendant 2 
in matters of execution of mortgage, tak¬ 
ing of loan and things of that sort. Ilut 
Itheso circumstances do not necessarily 
mean that in the matter of |>ayments 
which defendant 1 made and which 
would operate as acknowledgment of the 
debt, ho had any authority to make such 
ipayments on behalf of defendant 2. For 
tliese reasons we are of opinion that in 
BO far as the learned Judge dismissed 
tho apfdication for a decree under 0. 34, 
B. G of tho Code as against defendant 
2’s son he was right. 

Tho result is that in our opinion the 
appeal is allowed in part. Tho decree 
of the learned Judge dismissing tho ap¬ 
plication as against defendant 1 should 
bo set aside and in lieu thereof a decree 
should bo passed under 0. 34, R. G of 
the Code in tho usual terms as against 
tho said defendant only. The decree of 
the learned Jiulgu in other respects will 
stand. No order is made as to costs. 

K.S. Order neeordinfjly. 
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Mcjkurji and Bautley, JJ. 

Gorachfind Barhal and oi/ters—Plain¬ 
tiffs—Appellants. 

V. 

Mohitkrishna Kundu and others —De¬ 
fendants —Respondents. 

Appeal No. 58 of 1929, Decided on Ist 
June 1932, against decree of Third Sub- 
Judge, 2-4 Parganas, D/- 9th November 
1927. 


Mohitkrishna 1933 

(a) Bengal Ceaa Act (9 of 1880), Sa. 41 (2) 
and 34—Basis of calculation is valuation roll 
and not rent actually paid. 

The valuation-roll, until the roll is altered by 
the revenue authorities, must bo accepted as the 
basis of calculation for the determination of the 
cess actually payable by a tenure-holder and not 
the rout actually payable by the tenure-holder 
for tho tenure. [P 270 0 2; 1> 271 C 1] 

(b) Bengal Cess Act (9 of 1880), S. 37 — 
Rent varying—Superior tenure holder must 
proceed under S. 37. 

Where tho rent of a touure varies so as to 
affect the liability to payment of cn.ss as brl- 
wceii the tonure-liolder and his superior the 
latter should proceed under 8. 87 of the Act and 
have the valuation in tho valuation roll altered. 

[l> 271 0 1] 

Bijanknmar Mitkerji and Manilal 
Bhaitucharjya —for Aj)pellanls. 

Judijmcni.—’lL\m appeal is against tho 
decision of tho lower Court as* to the 
amount of cesses payable by tho 7’ps- 
pondonts. The maUrial facts are that 
the latter hold a tenure under the 
plaintilT-appollants, tho area of which 
was found, on measurement, in the year 
1893, to he 2,102 highas. The rent of 
this tenure was fixed at Rs. I,5U in ac¬ 
cordance with tho terms of tho contract 
botweon tho parties ; and, in tho valu¬ 
ation-roll prepared under the Cess Act, 
the annual value of tho tenure is en¬ 
tered as Bs. 3,913, and tlio rental as 
Rs. 1.511. 

In 1911, the dofendants, respondents 
here, sued for abatement of rent on the 
footing that a large area of the tenure 
had diluviatod. The suit was carj’icd to 
tho Privy Council, and in i 922 a derroo was 
passed under whic.h the rent was reduced 
to Rs. 1,256-10-8-1/4. Plaintiffs have 
now claimed arreaisof rent and cesses 
for tho years 1329 to 1332 B. S. at this 
rate of Rs. 1,25G odd, l)ut allowed a de¬ 
duction under S. 41, Cl. (2), Cess Act, on 
the basis of that figure, and not on tho 
basis of tho figure, Rs. 1,51J, which is 
actually shown in the cess valuation- 
roll. The practical result is that they 
claimed from the defendants Rs. 205-4-181 
as cess, instead of Rs. 197-G-O, thoamounfc 
payable according to tho figures given in 
the valuation-roll. Tho Subordinate 
Judge has held that they are entitled to 
recover only the smaller amount. Hej 
has said in effect that tho Courts cannot 
go beyond the valuation-roll, and tlj^at, 
until that roll is altered by the revenue 
authorities, it must be accoptod as the 
basis of calculation for the determina- 
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’tion of the cess actually payable. Hence 
itho present appeal. 

The question is one of first impression, 
an<l it is conceded that there is no 
authority to guide us. The actual word¬ 
ing of S. 41 (2), Cess Act, is that the 
tenure holder pays tlie entire amount of 
coss calculated on the annual value of 
the tenure, less a deduction to ho calcu¬ 
lated at ono half the cess rate for every 
rupee of the rent payable by him for 
such tenure. At first sight it might 
seem that tliis means the rent actually 
payable for the tenurn, irroapoctivo of 
what is stated in the valuation-roll, and 
that there is a certain amount of inequity 
involved in allowing a deduction on the 
rent given in the valuation-roll, when a 
smaller amount is really payable or actu¬ 
ally pakl. But a careful reading of the 
provisions of the Act seems to us to indi¬ 
cate that its policy is to apportion the 
li^ihilitic.^ of the various p.xvtie3 on Iho 
Ijasis of the valuation-roll, and that the 
superior is merely a conduit-pipe through 
whicli the contribution of the inferior 
ultimately passes to the frovernment. 
The annual value of an estate or tenure 
is ascertained either on the returns made 
by the parti(!S themselves or arbitrarily 
by the Collector, and it is tlie duty of 
tlie latter, under S. 31 of the Act, tonote 
the amount of rovonuo on which the de¬ 
duction specified in S. 11 is to l;e calcu¬ 
lated. Similarly, it is the duty of the 
owner of tlio estate to make a return of 
the temiro-lioldors under him, and of the 
rents which they pay. On the basis 
tlmt return, the deduction allowable 
under S. 41 (2) of the Act is entered in 
|tbo valuation-roll. Wiiere tlio rent of a 
itonuro varies, as it lias done in tliis case, 
so as to affect the liability to payment 
lof cess as lietween the teuuro-lioldor and 
Ibis superior, it is open to the latter to 
iiu’oceod under S. 37 of the Act and have 
!tbe valuation altered. Where, as in this 
case, the area of the tenure has decreased 
since its inception, its valuation presum¬ 
ably alters as well as the rent payable 
by the tenure-holder. 

Since the liability to pnv coss, as bet¬ 
ween landlord and tenure-holder, de- 
{lends as much on the valuation of the 
tenure as on the rent payable for it, we 
are of opinion that, so long as the annual 
val^e remains unchanged, the cess pay¬ 
able by the holder of the estate remains 
unaltered. A part of that cess he re¬ 


Calcutta 271 

alizes from the tenure-holder under 
S. 41 (2), but to allow him to increase- 
the tenure-holder's contribution when 
the rent but not the valuation alters i» 
to enable him to make an indirect profit 
in contravention of the principles of as¬ 
sessment on which the valuation-roll 
l.'ased. The roll itself suggests that this 
view is the correct view. Col. 4 ig 
headed : 

"Rovenuo or rent or cLaukidar Ux on which 
abalcmcnt is to bo allowod under S. 41." 

Tn this column tbo rental figure is 
given as Its. 1,-0LI. We think the Sub¬ 
ordinate Judge has taken the right view 
of the matter and we, accordingly, dis¬ 
miss this appeal. There lias been no ap-, 
pearanco for tho respondents and thero 
will be no order as to costs. 

K.K. Appeal dismissed. 
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MlJlvlilMI ANM) GuIIA, JJ. 

llnri Bhajan Das Sadliu Mdhanto — 
Plaintiff—Appellant. 

V. 

Ganapathi Das Goswami and others — 
Defendants—Respondents. 

Appeals Nos. 2!)0 and 343 of 1928, De¬ 
cided on 27th July 1931, against docreo 
of Rub-Judge, Murshidabad, I)/. Slst 
March 1928. 

Civil P. C. (190g), O. 6, R. 17—Applica¬ 
tion for leave to amend plaint after trial an<t 
decition for review—When can be allowed 
pointed. 

An application for leave to amend tho plaint 
after the trial and ducision of tho cane can be 
allowed provided the amendment which tho 
plaintiH asks for will not inateri.-illy alter the 
complexion of tho ca.so or a new cause of action 
will not. thereby bo substituted or any iuconsiB* 
tout title will not be in the issue or the new 
case will not in*iiny way be antagonistic to the 
old O'lc, and provided the Court is .sati.sded that 
the plaintilT is not acting tnnla fide and that the 
injury done to tho dafeudant can be compensa¬ 
ted for by costs or otherwise: .1 I li 1322 P C 
2rJ and TilJesleij v. Harper (1S78) 10 Ch D 
393; liej. [P 274 C 1] 

Unikramdas Chakravarty and Jiankim 
Ch. Roy—ioY Appollanfc. 

Gunada Ch. Sen, Birendra K.De, 
S. C. Bose, aud Narendra Krishna Jiose 
—for Respondents. 

Judgment. —Those two appeals have 
arisen out of two Suits No. 422 of 1922 
and No. 293 of 1924, instituted by one 
Sitaram Das and one Haribhajan Das, 
respectively, for succession to the Ma- 
hantship of an Akhra known as the Bara. 
Digambar Akhra, situate at village Debi- 
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pur in the district of Murshidahad. 
Mahant ]Jha{?wan Das was its last 
mahant. He died on 19th Baisakh 1329 
(2ud Marcli 1922). No successor to tho 
niahantship heini* apparent, tho police 
appeared on tho scone and took charjje 
of the inovoablos and eventually an 
intestacy and escheat case was started 
in t!ie Court of the District Judge. One 
Lakshmi Narain Da.s, amongst others, 
put in a claim alleging that ho was en¬ 
titled to succeed to tho deceased mahant 
and that ho liad lent money to 1dm 
shortly before ho died, and further that 
since his death ho had been performing 
the slieha and puja of the idols in tho 
Akhra and was in possession of all its 
properties. He also applied to the 
Magistrate praying tliat the properties 
might remain in liis possession so long 
as the rights of the rival claimants were 
not dotoi*minod by a competent Court. 
On Gth July 1922 Sitaram Das insti¬ 
tuted Suit No. 122 and in that suit 
Iiakshmi Narain Das was ai)pointod 
receiver on a security of Its. 2,o00. Suit 
No. 29.3 was instituted by Haribhajan 
Das on 27th September 1932, tlio plaint 
being registered under O. 33, It. 3, Civil 
I’.C., on 22nd July 1924. Tho suits wore 
tried together and were both dismissed. 
Haribhajan Das has preferred I'’. A. No. 
290 of 1928 and Sitaram Das F. A. No 
343 of 1928. 

F. A. No. 290 of 1928.—Appeal No. 290 
will lio dealt with first. (After discus¬ 
sing tlio evidence in tliis case, tlio appeal 
was dismissed on facts and tho judgment 
proceeded.) 

P. A. No. 343 of 1928.—Tho plaintiff 
Sitaram Das claimed to succeed to Bhag- 
wan Das on tlio allegation that ho was 
spiritual cousin to the latter in the 
second degree. Tho following genealogy 
represents tlie case that he made; 

Keshab Das 


Sriram Das Kanhar Das 

TTaldco D.as fToraoti Das 

Bhagwan Das Sitaram Diis 

Ho alleged that the right to succeed 

to tho mahantship of tho Akhra and 

tho shobaitship of the dieties installed 
there is governed by the relationship 
ostablisbod by initiation by mantra. lie 
alleged that there was no other person, 
at any rate no other Braliamin, who had 


mantra relationship with Bhagwan Das 
excepting himself. Ho alleged also that 
ho was initiated by mantra by Gonioti 
Das whose name appears in the table 
above. In his ovidonco he deposed 
th.'it he had nob soefn Kanhar Das, 
the Guru of Goinoti Das; hut had 
hoard about him from the latter and 
also from Bhagwan Das, and liad also 
heard his name pronounced at the time 
of the annual Sradh. He oxaniined a num¬ 
ber of witnesses to support this gene¬ 
alogy. (After mentioning tho witnesses 
examined and their evidence the judg¬ 
ment proceeded). The Subordinate 
Judge upon tho evidence before him 
found Ex. 4 to bo a forgery and hold that 
the witnesses examined in support of the 
genealogy set up on helialf of the plain¬ 
tiff ..w'us not trustworthy, and that on 
the other liand tho contents of a will 
which Gomnti Das made would point to 
tho plaintill not having liocn a Guruhliiii 
of Bhagwan Das. On those tlndings lie 
disniissod the iil.aiiitilT’s suit. ,\fler tho 
trial and decision of the case, the idaiu- 
tilT ]iut in an application forroviow, put¬ 
ting forward tho following genealogy as 
having been gnthored by bim from some 
old rlociiments as regards tlio genuineness 
of whif.h no question could arise and 
which ho alleged had been recently dis¬ 
covered by him. This ap]>lication was 
rojootoil : 

D.imodar Das 


Kosfiab D.as 


Sliant.i D.I.- 


Sriram Ibis Kaiibiir Das 

Uabli'o (lomoti T'as 

I 

Bbaswivii Das Sitaram Das 

In those circumstances tlio plaintiff as 
appellant in this apjieal has asked for 
leave to amend his plaint by inserting 
therein the above genealogy and for an 
order for further trial of tho suit there¬ 
after. Before considering the question 
whether the plaintiff’s prayer should bo 
granted it is necessary to sec whether 
defendant 1 has succeeded in showing 
that ho has any title to the mahantship, 
for if he has done so it would be unjust 
to allow the plaintiff to fight him on an 
altered case a second time and tho ))lain- 
tiff*s prayer must bo refused on that 
ground alone. His case was tliat Ke'^hah 
Das was a mantra disciple while one 
Mukunda Das was a pupil disciple of 
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Swarup Das and that the two disoiples 
agreed between themselves that they 
would succeed to each other generation 
after generation, in the absence of a 
mantra disciple, and in support of this 
agreement he produced a document Ex. 
D. The Subordinate Judge has found 
this document to be a forgery and the 
story of tho agreement to bo false. We 
have examined the document itself and 
the reasons upon which the Subordinate 
Judge has come to this conclusion and 
we are in entire agreement with his opi¬ 
nion. It has not been suggested that 
but for this agreement or but for the ab¬ 
sence of a mantra disciple defendant 1 
who is a pupil disciple only can have any 
claim. The Subordinate Judge found 
further ‘that defendant 1 is a Nimayat 
Baisna \4 and not a liamyot Baisnav like 
Bhagwan Das and in that view observed: 

"The plaintifl was of tho same commutiiiy, 
aud tho late Khagwan Das as a motnbec of the 
same community with him could cl.aim to suc- 
CRod to him in proforcnco to defendant 1 who 
was not of tho .same community with him." 

With this finding and observation 
however we do not agreo ; wo think tho 
materials in support of them are not 
sufliciont for holding that defendant I is 
not a Ramayet but a Nimayet Baisnav. 
Even then defendant 1 will have to 
establish that there is no mantra disciple 
of Bhagwan Das and that ho himself is a 
pupil disciple of tho same Swarup Das 
who was tho Guru of Keshab Das. This 
therefore is not a case in which defen- 
<Iant 1 has established his own claim to 
tliu raahantship. If therefore he is to 
remain in possession, ho will do so be¬ 
cause anybody has not yet succeeded to 
prove a title thereto. Tho plaintiff, on 
the other hand, supported his claim by 
false evidence, oral and documentary, 
and this by itself should make us feel 
oxtreniely unwilling to allow him an op¬ 
portunity to amend his pleading. We 
iiavo accordingly considered with care 
and not without some auxiety whether 
such leave should bo granted. The plain- 
lilf claimed to he a mantra disciple of 
(iomoti Das and this lie has succeeded in 
proving. 

He has also proved that Gomoti Das 
was a mantra disciple of Kanhar Das, 
which was his case. The falsity of his 
defence lay only in his attempt to con¬ 
nect Kanhar Das with Keshab Das. He 
alleged that Kanhar Das was a mantra 
disciple of Keshab Das; whereas what ho 
1933 0/35 A 36 
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wants now to show is that Keshab Das 
and Kanhar Das were spiritaally related 
in a different way, namely, that Keshab 
Das, spiritual Guru, was one Swarup Das 
who himself was a mantra disciple of 
Damodar Das and that Swarup Das .had 
another mantra disciple named Sbanta 
Das, and Shanta Das’ mantra disciple 
was Kanhar Das. The documents which 
ho now wants to rely on are unimpoach- 
able and they do contain these names as 
so related. Whether the identity of these 
persons will be established or not is a 
different matter. Tho adverse inference 
which the Subordinate Judge has drawn 
from the contents of the will of Gomoti 
Das, in our opinion, does not necessarily 
follow and so is not a sound one. In 
these circumstances it is not possible to 
hold that the amendment which the 
plaintiff asks for will materially alter 
the complexion of tho case, or that a new 
cause of action will thereby be substi¬ 
tuted or that any inconsistent title will 
be in issue, or that the new case will in 
any way be antagonistic to the old one. 
After all, as tho Judicial Committee 
pointed out in the case of Ma Sime Mya 
V. Mou}ig Mo Ajiaung (l) : 

All rules of Court are nothing but provisions 
intended to secure the proper administration of 
justice and it is therefore essential that they 
should be made to serve and be subordinate to 
that purpose, so that full powers of amendment 
must be enjoyed and should always bo liberally 
exercised." 

The question how far the conduct of a 
party, such as there has been of tho 
plaintiff in tliis case, should disentitle 
him to leave to amend his pleadings is 
one on which there is and can bo- but 
little authority. Two of the Judges who 
were most liberal in granting such leave 
were Bramwoll, L. J., and Bowen, L. J., 
Bramwell, L. J., in Tildesley v. Hiiriier 
(2), said: 

" My practice has always been to give leave to 
amend unless I have been satisfied that the party 
applying was acting mala iido or that by his 
blunder he has done some injury to his oppo¬ 
nent which could not bo compensated for by costs 
or otherwise.” 

Bowen, L. J., in Cropper v. Smith (3), 
said : 

" It does not seem to me inafeen'afl to consider 
whether the mistake of judgmout was accidental 
or not, if not intended to ovorreich. Thoro ig 

~I7 a I P 0 249=18 I A 214 = 48 'C.al 

832=68 I C 914 (P 0). 

2. (1878) 10 Ch D.893 = 48 L J Ch 496 = 39 

L T 662=27 W R 249. 

3. (I‘.d4) 26 Ch D 710=£S L J Ch 891 = 51 

L T 733=33 W R 60. 
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no rule that, only steps or accidental errors ate 

to be corrected. 1 reserve to myself the 

right to consider how a case should be dealt with 
where there has not been merely a mistake but 
an attempt to mislead. 1 do not see here any 
attempt to mislead.” 

These observations would seam to sug- 
gest that if a false defence is deliberately 
taken up and persisted in, leave to amend 
should uot be granted. And that must 
be so, for no Court would be just!Bed in 
exercising its discretion, however wide a 
discretion it might have, which may en¬ 
courage perjury or forgery by letting the 
party feel assured that however unclean 
his conduct may bo, the discretion will 
ultimately be used in his favour. But 
the preseut case is exceptional in its fea¬ 
tures : the falsity of the claim does not 
extend to the whole of the title that 
was set up but was only confined to one 
particular link in the entire chain, and 
defendant 1 can hardly complain of the 
perjury and forgery that bo had to com¬ 
bat with for4ie readily mot them with a 
forgery very cleverly contrived. Bear¬ 
ing in mind the object of the legislature 
in enacting 0. 6, E. 17 of the Code and 
considering all the facts and circum¬ 
stances of the case, w'u think there is 
more in favour of the plaintiff than 
against him and that it would be more 
in furtherance of justice if we allowed 
the amendment than otherwise. Such 
leave however should be dependent on 
the payment by the plaintiff to defen¬ 
dant 1 of all costs in the litigation with, 
in four months from today. 

The result is that we allow the appeal 
and the application filed by the plaintiff 
and direct that if within four months 
from today he pays to defendant 1 the 
entire costs as detailed in the decrees of 
the Court below and of this Court the 
decree of the Court below will be set 
aside and he will be allowed to amend 
his plaint but only to the extent of put¬ 
ting in the genealogy now put forward by 
him and of such alteration in'his plead- 
ings afi may be consequential upon it. 
On the amendment being made notice 
thereof will he given to defendant 1 who 
will be allowed to put in a fresh defence 
should be consider it necessary to do so. 
Proper issues will thereafter be framed 
and the suit will be tried afresh. Defen- 
dants 2 and..? will no longer be treated 
as parties to the suit. If the order as 
regards the payment of costs is not com¬ 
plied with, this appeal will stand dis¬ 


missed with costs to defendant 1. The 
cross-objection is dismissed without 
costs. 

K.S. ' Order accordingly, 
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Roy, J. 

Tarunanganath Banerji —Plaintiff, 
v. 

Premnarayanlal Baizada — Dofon- 
dant. 

Original Civil Suit No. 930 of 1928, 
Decided on 19th May 1932. 

(a) Decree—Setting aside—Falsity of claim 
or perjured evidence is no ground. 

The more fact (lint the claim, on which the 
prior decree has been pahsed, is a flll^e claim or 
that the decree had hoeii obtained on perjured 
evidence is no ground for netting aside a decree ; 
A I H r.il Cal K4, iiV? Ml. 1P 270 U 2] 

« (b) Civil P. C. (1908), O. 9. R 13—Plain¬ 
tiff giving wrong address of defendant, but 
taking no part in service of summons — Ser¬ 
vice is not deliberately suppressed nor is 
decree obtained by fraud—Decree, setting 
aside, Fraud. 

If n plaintill in .in action gives a wrong ad- 
dres.s of the defendant and t-ikos no part in ser¬ 
ving the summons on the defendant, the giving 
of the wrong address iiself would not prevent 
the defendant from appearing before the Court 
to defend the su't and tlie plaintifT cannot be 
charged with having deliberately suppressed the 
service of siitninons or havingoblaincd the decree 
by fraud, even though be may have hud some 
cause for suspecting that the service effected on 
the defondiiui at the addrn.ss given by biminight 
not have been good service: 21 Cal 612, Rel on. 

[J> 277 C 1, 2] 

(c) Civil P. C. (1908), S. 20—Suit to de¬ 
clare decree as void. 

A suit to declare that a decree is void being 
obtained by fraud can he entertained by a Court 
to which the decree i.s truiisforred for execution: 

A I li 1J2.S Cal 426 and 39 All 6U7, hel on 

[1’ 277 C 2] 

J. C. Ilazra and S. P. Mookerjee- for 
Plaintiff. 

Arun Sen — for Defendant. 

Judgment.—The ])laintiff in this case 
sues for a declaration that the ox parte 
decree, dated the 2Lst day of June 1927, 
and made in Suit No. 2748 of 192(), of the 
Court of Small Causes, Nagpur, is in- 
operative and not binding on him, and 
for an order that the said decree should 
be set aside. He further claims a sum 
of Be. 5,000 as damages suffered by him 
by reason of bis arrest in execution of 
that decree. The plaintiff is a pleader 
of the District Court of Alipore and 
ordinarily resides at No. 107/1, Mechua- 
bazar Street. From Ist February 1'026, 
to 18th June 1926 the plaintiff was em¬ 
ployed as a manager of the International 
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Commercial Co., Ltil., which had its 
office at No. 84-A, Clive Street, in Cal¬ 
cutta. On 7th May 1926 the plaintiff, 
as manager of the company, hau, by a 
letter addressed to the defendant, ap¬ 
pointed him the agent of the company at 
Nagpur, on a monthly remuneration of 
Ils. DC from 10th May 1926. 

On 21st March 1928 the plaintiff was 
arrested in Calcutta, by a bailiff of the 
Calcutta Court of Small Causes, in exe¬ 
cution of a decree passed against him by 
the Court of Small Causes, Nagpur, on 
21st June 1927. On the same day the 
2 )laintiff was released, on his depositing 
with the Registrar of the Court of Small 
Causes, Calcutta, a sum of Bs. 250, under 
protest.^ In his idaint, tho {daiutiff has 
alleged that he was not served with any 
writ of^Bummons in the Nagpur suit, nor 
had ho any knowledge of the institution 
of tho suit and ho makc.s tlie caso that 
tho decree in tho Nagpur suit was fraudu¬ 
lently obtained hy tho defendant on 
certain false reiirosontations, namely : 
(a) that it was the plaintiff’ wim had ap¬ 
pointed tho defendant manager of tho 
company, whereas, in fact, as the defen¬ 
dant know, the ]daintilT merely acted as 
an agent of the International Commer¬ 
cial Co., litd., in the matter of the ap¬ 
pointment ; (b) the defendant had been 
appointed manager of the comi)any at 
Nag|)ur, wlieroas he had been merely aj)- 
I.)ointod an agent of tho company ; and 
(c) a snni of Bs. 500 had been i)aid to 
the company by tho defendant as and by 
way of deposit, whereas Bs. 300 only 
had been paid, and that for the purpose 
of investing in shares of the company. 
The plaintiff further .alleged that tho 
service of the writ of summons was 
fraudulently suppressed by the defendant 
and no notice was served on the plaintiff 
prior to his arrest. 

The plaintiff’s case is that the defen¬ 
dant had knowingly given a false address 
of tho plaintiff in tho Nagpur Court and 
had falsely stated in the Nagpur jdaint 
that notice of termination of the defon¬ 
dant’s services was given to tho plaintiff 
on 2Gth August 1926. Tho plaintiff com¬ 
plains that the defendant had fraudu¬ 
lently procured his arrest in execution 
of the decree by making falsa allegations 
in a petition filed by the defendant in 
thef Court of Small Causes, Calcutta, 
dated 20th March 1928, to the effect that 
tho plaintiS had delayed payment and 
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was about to leave the jurisdiction of the 
Court of Small Causes, Calcutta, to avoid 
the execution of the decree. 

In para. 1 of the written statement, 
the defendant denies all the allegations 
contained in the plaint. He then goes 
on to say that he had no knowledge 
that the plaintiff ordinarily resided at 
No. 107/1, Mechuaba/ar Street, Cal¬ 
cutta, and that the only address of the 
plaintiff known to the defendant at the 
time when be instituted the suit in the 
Court of Small Causes, Nagpur, was that 
of tho plaintiff’s place of business at 
84-A, Clive Street. He denies tliat the 
plaintiff was really an employee in the 
lutornaiional Commercial Co., Ltd., or 
that his services were dispensed with on 
18th .lune 1926, or that after that date 
tlie plaintiff ceased to have any con¬ 
nexion with tho said corporation or its 
affairs. The defendant’s case is that tho 
plaintiff h.ad represented to him that the 
plaintiff was the j^rincipal and all in all 
of the company, that the plaintiff had 
induced tho defendaut to enter into a 
conti’act of service with the plaintiff in 
his individual capacity, and on false 
pretexts had led the defendant to part 
with Bs. 500 an tho understanding that 
the money would be refunded on the 
termination of tho defendant’s services. 
The defendant alleged that lie gave a 
notice to the plaintiff on 26th August 
1926, signifying his intention not to 
servo the plaintiff' any longer and de¬ 
manding the return of the Bs. 500. As 
tho plaintiff failed to pay tho defendant’s 
dues in spite of reiioated demands, tho 
defendant w.as, on 10th October 1926, 
oonipolled to file a suit in tho Court of 
Small Causes, Nagpur, for the recovery 
of Bs. 632-3-0 due from the plaintiff. 
He asserted tliat the summons in the suit 
was duly served on tho plaintiff and ho 
denied that the decree had been obtained 
by fraud. 

After tho passing of the decree and in 
March 1928 the defendant alleges he 
came from Naginir and saw the plaintiff 
several times in Calcutta and asked him 
to pay off the decretal amount which the 
I>laintiff had promised to pay. While at 
Calcutta, in March 1928, the defendant 
learnt that the plaintiff was going to 
leave the jurisdiction of the Court of 
Small Causes, Calcutta, and the defen¬ 
dant bona fide took steps to execute the 
decree which had been sent to the Court 
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of Small Causes, Calcutta, for execution. 
The defendant denies that he had been 
guilty of any wrongful conduct in taking 
steps in execution. The defendant has 
submitted that this Court has no juris, 
diction to entertain this suit. On these 
pleadings certain issues were submitted 
and accepted on behalf of the parties, 
which 1 need not set out here. 

The main questions for determination 
are whether the decree passed on 2l3t 
June 1927 was obtained by fraud and 
whether this Court has jurisdiction to 
try this suit. Learned counsel on behalf 
of the plaintiff has sought to attack the 
decree, broadly speaking, on the grounds: 
(a) that the claim against the plaintiff 
in the Nagpur suit was a false claim 
founded on false allegations and the de- 
fendaut knew that he had no cause of 
action against the plaintiff; and (b) that 
the defendant had fraudulently sup- 
proBsod the service of the writ of sum- 
mons and had knowingly given a false 
address to the Nagpur Court for service 
of the writ on the plaintiff. (His Lord- 
ship after considering the oral evidence 
which was not satisfactory proceeded 
to consider the documentary evidence.) 
Tho plaintiff has tendered a certi¬ 
fied copy of the plaint and the order 
sheet in tho Nagpur suit as also a 
certified «opy of ths writ of summons 
alleged to have been served on tho plain¬ 
tiff. An examination of the plaint sliows 
that there were two defendants in the 
Nagpur suit: (l) The Managing Director, 
the international Commercial Co. Ltd., 
84/A, Clive Street, Calcutta, (2) T. N. 
Banerji, Manager of defendant 1; and 
the claim was for the recovery of a sum 
of lls. G32-3, details of which were given. 
No separate address was given of defen¬ 
dant 2 in the plaint. 

The writ of summons which was issued 
was addressed toT. N. Banerji, c/o The 
International Commercial Co,Jjtd., 84/A, 
Clivq Street, Calcutta. On the back of 
tho writ there is an endorsement by the 
bailiff of the Court of Small Causes, 
Calcutta, to the effect that on 27tli 
Novombor 1926, ho served tho summons 
on tho defendant’s assistant, who ac¬ 
cepted service but refused to sign tho 
original, at No. 84/A, Clive Street, Cal¬ 
cutta. It is rather difficult to understand 
how, wlion tlie evidence sliows that tho 
writ against tho Managing Director of 
the company, who was defendant 1 


to the suit, was returned unserved 
on 19th November, with a report that 
the business of the company had been 
closed, there could have been any service 
of the writ on Banerji at the office of the 
company. The order sheet makes it 
clear that, on ILth February 1927, tho 
present defendant had taken time to 
make inquiries with regard to the com¬ 
pany and that a frosh summons was 
taken out for service on defendant 1 in 
the Nagpur suit on 10th March 1927, 
which was made returnable on 21st 
June 1927. On 2l8t Juno 1927, the plain¬ 
tiff gave up his claim against defendant 
1 and obtained an ex parte decree against 
Banerji. (Ilis Lordship then discussed 
the merits of tlie Nagpur suit and pro¬ 
ceeded). Witii regard to the question as 
to whether tho defendant know tho 
plaintiff’s residential address at tho time 
when he instituted his suit in tho 
Nagpur Court, T must aajf I am unable to 
accept Banerji’s story that the defendant 
had seen tho plaintiff’s private address 
in some book or paper of tlio company 
when the defendant had intorvieweil the 
plaintiff prior to his appointment ami, 
on the evidence, f am not prepared to 
hold that Rai/ada knew the plaintiff’s 
residential address prior to the passing 
of the decree. I see no reason for ro- 
fusing to accept Raiziada's positive testi¬ 
mony that the only address of Banerji 
known to liim at tlio time of the institu¬ 
tion of the Nagpur suit was tho address 
at 84/A, Clive Street. (His Lord.s])ip 
then considered the contention.s of tho 
parties and proceeded). J do not think, 
on the authorities, tliore can l>e any roali 
doubt that the mare fact that the claim,! 
on which tho prior decree has boon passed; 
is a false claim or that the decree had; 
been obtained on perjured evidence is any 
ground for setting aside a decree. Muk- 
tamala Dasi v. Jiam Chandra Day (1). 
Nor is there any question that a frosh 
suit will not lie to set aside a decree on 
the ground of more non-service of sum¬ 
mons. Narsingh Das v. Rafikan (2). 

I do not propose to review all the cases 
bearing on this subject, nor to discuss 
in detail the authorities cited before me. 

I think I should be guided by the prin¬ 
ciple laid down in Mahomed Oolab v. 
Mahomed Snlliman (3). In my view, 

1. A I n 1927 Cal 84=97 I C 970. '* 

2. (1910) 37 Oal 197=5 I 0 198. 

3. (1891) 21 Gal 612. 
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the plaintiff in this case will only be 
entitled to have the Nagpur decree set 
aside if he can satisfy the Court that the 
decree had been obtained by fraud prac. 
tised by the defendant and that the 
plaintiff was prevented by reason of the 
defendant’s fraud from placing his case 
before the Nagpur Court. On the facts, 
I liave come to the conclusion that the 
plaintifT has failed to make out his case. 
As I have already indicated, I am unable 
to hold that the defendant, at the time 
of the institution of the Nagpur suit, 
knew that the plaintiff’s connexion with 
the company had ceased or that-the writ 
of summons on Banerji could not be 
served at 84/A, Clive Street, nor am I 
prepared to hold that the defendant had 
come to know the plaintiff’s residential 
address at any time prior to the passing 
of the decree. T hold that Raixada was 
not guilty of knowingly giving a false 
address of the plaintiff' to the Nagpur 
Court or of fraudulently suppressing 
service of summons. The writ of sum¬ 
mons in the Nagpur suit wi.-s, in the 
ordinary course, transmitted by the 
Nagpur Court to the Calcutta Court of 
Small Causes for service on Banerji at 
the address given on it and the return 
of the bailiff' of the Calcutta Court of 
Small Causes purports to show that 
service was in fact effected on one of 
Banorji’s assistants atS4/A, Clive Street. 

It has not been shown, nor attempted 
io ho shewn, that llai/ada had anything 
to do with the actual service of the sum¬ 
mons on Banerji, nor has thoro been any 
suggestion made that Kai/.ada had pro- 
f'urod a false return of service. I think 
liaizada is well entitled to take his stand 
on dho fact that the return of the Cal¬ 
cutta Court of Small Causes showed that 
the summons had been served and that 
the Court at Nagpur had chosen to accept 
the service of summons in the manner 
indicated on the return as good service 
and had proceeded to pass a decree on 
that footing. To my mind, the question 
as to whether Baizada gave a false ad¬ 
dress for service on Banerji or an address 
which he may have had reason to believe 
was not the correct address cannot affect 
the position very much. If a plaintiff 
in an action gives a wrong address of the 
defendant and takes no part in serving 
the summons on the defendant, the giv¬ 
ing of the wrong address by itself'would 
not prevent the defendant from appear¬ 


ing before the Court to defend the suit. 
In such a case, in the normal coarse of 
events, the summons should come back 
unaerved and, in the absence of proof] 
that the summons had been duly served, 
no Court would pass a decree. The re¬ 
turn of the bailiff of the Calcutta Court 
of Small Causes does show that service 
was effected on Banerji in a certain 
manner. The Nagpur Court has accepted 
it as good service on Banerji and has 
thought tit to pass a decree on that foot¬ 
ing. Once it is conceded that Baizada 
had nothing whatsoever to do with the 
actual serving of the summons, it be¬ 
comes evident that he cannot be charged 
with having deliberately suppressed the 
service of summons or having obtained 
the decree by fraud, even though he may 
have had some cause for suspecting that 
the service effected on Banerji at 84/A, 
Clive Street, might not have been good 
service. 

fn my judgment, the decree of the 
Nagpur Court was nob obtained by fraud 
and cannot he set aside. The plaintiffj 
has not been able to prove that thero| 
has been fraudulent suppression of sum¬ 
mons or that he was prevented by reason 
of any fraud on the part of the defen¬ 
dant from placing his case before the 
Nagpur Court. 1 regret very much the' 
conclusion to which I have come, as 1 
cannot help feeling that Banerji had no 
opportunity of contesting the Nagpur 
suit and that he had a substantial de¬ 
fence to put forward. I think that, if 
an application had been made to the 
Nagpur Court under the provisions of 
O. 9, B. 13, Civil P. C., tho ex parto 
decree, made by that Court, would, in 
all probability, have been set aside. The 
plaintiff however has chosen not to go 
to the Nagpur Court and has sought to 
set aside the decree in this suit, on the 
ground that it had been obtained by 
fraud. I have held that he has failed 
to make out his case and the consequence 
is that the decree stands. Learned 
counsel for the defendant had raised a 
point as to the jurisdiction of the Court 
to entertain this suit. I do not think 
there is any substance in that point. 
Tho cases Indian Provident Co. Ltd. v. 
Govinda Chandra Das (4) and Khushali' 
Bam v. Gokul Chand (6) furnish cleari 
authority that this Court has jurisdio-l 

'“i.'A’Tla'iLMS Ual 426=68 I 0 818. 
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tioQ on tbe facta of this case and I hold 
aocurclingly. Mr. Hazra for the plain- 
titl' admitted, at the very outset, that 
tlie plaintiff's claim, in so far as it ro. 
lates to damages for wrongful arrest, 
must (leponil on the plaintiff succeeding 
in having the Nagpur decree set aside 
on the ground of fraud. Having regard 
to the conclusions I have arrived at, 
tliere can bo no question tlierefore of the 
plaintiff getting any decree for damages. 
In tlie result, the suit fails and must bo 
dismissed with costs. 

R.K. Suit dismissed. 

^ A. I. R. 1933 Calcutta 278 
Special Bench 

JiANKIN, C. J., MDKISRJI AND 
MlTt’KR, JJ. 

Anukul Chandra Parihal and another 
— Petitioners, In re. 

Dainik Nayak and Swadesh Press, 
In re. 

Application under S. 23, Indian Press 
(Emergency Powers) Act 23 of 1931, De¬ 
cided on 22ad December 1932. 

(af Government of India Act (1915), S. 72 
—Ordinance once iitued may be repeated — 
Special Powers Ordinance (10 of 1932), 
S. 77. 

Tbe same conditions, which may at one time 
create an emergency, may, whether they con- 
tiuuo or di.sappcar, bo regarded a.‘i again 
creating an emergency. There is nothing in 
B. 7i which may be construed as indicating that 
an Ordinance, which, under it, is to remain in 
force for six months, cannot be repeated. And 
hence S. 77, Special Powers Ordinance 10 of 
19H2, is not ultra vires : A I li 1931 PC 111, 
Bel OH. [P 279 G 1] 

^ (b) Praia Emergency Poweri Act (23 of 
1931), S. 23 — Newspaper describing agency 
which has opposed and humiliated India and 
has been persecuting her by keeping her 
under subjection — These expressions can 
refer only to Government — These expres¬ 
sions are therefore objectionable under 
S. 23. 

For a subject nation to pray to Srikrishna on 
a "Janmashtami" day for attainment of politi¬ 
cal freedom is not a thing which can bo legiti¬ 
mately condemned. lint for an inftocent senti¬ 
ment «f such cbaractar, expressions such as 
"uplifted hand of oppression," "oppressed and 
humiliated India, " " India persecuted and 
under subjeotion’’ and "Piteous wail of a suffer¬ 
ing people" will have no place and would bo 
wholly inapposite. These expressions assume 
the presence of an agency which has oppressed 
and humiliated her, has uplifted its hand for 
oppressing her further, and has been persecuting 
her by keeping her under subjection and being 
heedless of the piteous wails of her su&oring 
people. The only agency for which it is pos¬ 
sible to behave in that way is the Government 
established by law, and the expressions, having 
been used with reference to it, obviously tend 


to bring it into hatred or contempt and are 
caloulatod to excite disafiection towards it. 

[P 279 0 2; P 280 0 1] 

K. C. Ghakravarty —for Applicants. 

A. K. Koy and S. M. Bose — for the 
Crown. 

Makerji, J. —This is an application 
under S. 23, Press (Emergency Powers) 
Act 23 of 1931. Petitioner 1 is the 
Ijrintor and publisher of a newspaper 
"Dainik Nayak” and petitioner 2 is tlie 
keeper of the "Swadesh IVoas" in which 
it is printed. The Local (lovornmenb 
having, by orders made on Jst October 
1932, declared forfeited to His Majesty 
a sum of Jls. 100 out of the security 
deposit of lls. (500 inaile by petitioner 1 
and tlie whole amount of the security 
deposit of lis. 100 made by petitioner 2, 
in the o.xeroiso of their ])owerq under 
S. 8. sub-S. (l) and S. 4, sub-S. (i) roa- 
pectivoly of the said Act, the petitioners 
have made this apjdicalion to sot aside 
the said oi’ders. The olTonding article 
appeared in the issue of the said nows- 
paper of date 24tli August 1932. Two 
passages in that article appeared to the 
Govornor-in-Oouncil to contain words of 
the nature described in sub-S. (1), S. 4 
of the Act, as amended bv S. 77 of tbe 
Special Powers Ordinance No. 10 of 1932, 
as those words, in the opinion of tlio 
Governor-in-Council: 

"lend to bring into hatred or contempt the 
Government cstabli'jhod by law in Britiah India 
or to excite disallectioii towarde Ills Majesty’H 
Government." 

The first contention urged on behalf 
of the petitioners is that S. 77, Spe¬ 
cial Powers Ordinance No. 10 of 1932, 
was ultra vires. The ai'guinent is that 
Gls. (c) to (i) of this section, hut for the 
words "or which tend, directly or in¬ 
directly,” which precede the clauses, 
are mere reproduction of Gls. (c) to (i) 
as contained in S. 03, Special Powers 
Ordinance No. 2 of 1932, and inas¬ 
much as the latter Ordinance was pro¬ 
mulgated on 4th January 1932, and the 
former on 30th Juno 1932, the repro¬ 
duction of the clauses had the effect of 
prolonging the life of the earlier Ordi¬ 
nance against the express provision of 
S. 72, Government of India Act, as am¬ 
ended in 1919, which says that an Ordi¬ 
nance BO promulgated shall be in force 
for six months only from the date o{ its 
promulgation. It has been argued also 
that if it is a state of emergency that 
gives the Governor-General authority to 
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promulgate an Ordinance, the emergency 
which was caused by the conditions 
which existed on 4th January 1932 can¬ 
not be said to have continued as an em¬ 
ergency till 30th Juno 1932, because 
during the interval that elapsed there 
was ample time to have recourse to the 
Ifjgislature for such enactment as may 
have been necessary to meet the situa¬ 
tion. The contention, in my opinion, 
is not well founded. It as.suii)es that 
once a situation of emergency is created, 
it is tlio same emergency that continues; 
on the other hand, the same conditions, 
which may at one timo create an em¬ 
ergency, may, whether they continue or 
disappear, well bo regarded as again 
creating;in eniorgeticy. Whether at any 
■particul.'ir moment there is a state of 
emergetfey or not is a matter entirely 
for the (lovornor-fronoral to jndgo : .seo 
\I}ha(iat Singk v. Emp.‘ror (l). And tlioro 
is notliing in S. 72, (Jovernmont of India 
;.\ct, which may lie eorjstrued as indicat- 
iing that an Ordinance, «liicli under it, 
iis to remain in fonio for six mouths, 
cannot ho repeated. 

The next contention of tlio petitioners 
is directed to ostal>lish tliat the passages 
which are said to bo objectionable are 
not really so, if tlioy are properly road 
and understood. Some objection has been 
taken to the translation of the article, 
it being said that the word “dharma” 
should ho translated as “religion” and 
not " righteousness, ” and the word 
“adharma” as ‘irreligion” and not “un¬ 
righteousness ” or “evil, ” and tliat 

Murari” means not “ slayer of Mura ” 
hut only “enemy of Mura.” I am pre¬ 
pared to concede that such moatiings as 
the petitioners suggest are move litoral. 
So far as “Murari” is concerned it is 
only an appellation of Sri Krishna and 
no sinister inference need, in any case, 
1)0 drawn from the nso of the word. As 
regards “dharma” and “adharma” I see 
no point in the difference as to their 
meaning, for “righteousness” is but the 
practical manifestation of religion, ” 
and ‘ religion” and “righteousness” are, 
)n a sense, synonymous when used with 
reference to conduct of human beings or 
institutions. 

Kearned advocate for the petitioner, 
as I understand his arguments, desires 

1. A I B 1931 P 0 111 = 1931 Cr C 621 = 131 
I G 416=68 I A 169=39 Cr L J 727 = 12 
Lab 280 (P C). 


us to read the article as meaning that as 
India at the present moment is being 
oppressed by wrongs done to her by her 
own people or by a section of her people 
on account of the irreligious lives into 
which they have plunged themselves, 
the writer was invoking Sri Krishna to 
manifest Himself on earth once again as 
He had bound Himself by promise to do 
when the cup of sin and iniquity would 
bo full to its brim, and to destroy 
the irreligion that was being practised 
by her people and deliver her from her 
present miserable plight. He desires us 
to hold that Janmashtami, which is the 
day on which Sri Krishna was born, is 
an occasion when one may not inappro¬ 
priately be given to thoughts of this 
nature, beoauso He took His birth to 
destroy tliose forces whioli were the 
embodiment of “irreligion” and lust of 
power, such as Kansa and Durjyodhana. 
lie has argued that the expression “to 
sot your mother in chains free from her 
shackles” has been used metaphorically 
to mean the deliverance of India from 
such prejudices and irreligious practices 
as have conduced to hamper her progress. 

I am of opinion that the article cannot 
possibly bear such an interpretation. 

It is quite true that Janmashtami is a 
day for pious thoughts and wislios, and 1 
am prepared to concede that for a sub-i 
joct nation to pray to Sri Krishna for 
attainment of political freedom is not a| 
thing which can bo legitimately con-j 
domnod. I3ut for an innocent sentiment 
of such character, expressions such as| 
“uplifted hand of oppression,” “oppressed 
and humiliated India,” “India persecuted 
and under subjection,” and piteous wail 
of a suffering people" will have no place 
and would be wholly inapposite. It is 
possible that one will not be far wrong 
if he attributes the present condition of 
the country to want of reverence for 
religion, but the expressions to which 
I have referred clearly indicate some¬ 
thing very different from that as being 
what is actually meant. The expressions 
assume the presence of an agency which 
has oppressed and humiliated her, has 
uplifted its hand for oppressing her fur¬ 
ther, and has been persecuting her by 
keeping her under subjection and being' 
heedless of the piteous wails of her suf- 
faring people. The only agency for 
which it is possible to behave in that 
way is the Government established by 
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law, and the expressions, having been 
used with reference to it, obviously tend 
to bring it into hatred or contempt and 
are calculated to excite disaffection to¬ 
wards it. 

We have been asked to read the quota¬ 
tions from the Geeta which are to be 
found in the article in the light of their 
context. This, of course, we have to do, 
but I do not see what advantage the 
petitioners gain thereby. Tho Geeta no 
doubt embodies in its'sayings'the highest 
and noblest of truths. The three quota¬ 
tions are from the sayings of Sri Krishna 
in circumstances which, if they are at 
all taken into consideration, would put 
a still worse complexion on the article 
under consideration. In my judgment 
therefore the application should be dis¬ 
missed. 

liankin, C. J. —I agree.* 

Hitter, J. —I also agree. 

v.s. Application dismissed. 

^ ^ A. I. R. 1933 Calcutta 280 

Panckridge and Patterson, JJ. 

Jagendra Chandra Hoy —Accused — 
Petitioner. 

v. 

Superintendent of the Dim Dum Spe¬ 
cial Jail —Opposite Party. 

Misc. Case No. 160 of 1932, Decided 
on IGth January 1933. 

(a) Ordinance (10 of 1932), S. 80 — 
Sentence impoced under Ordinance (2 of 
1932) continues to have effect even after its 
expiry. 

The oxpreRsion “ anything done in pursuance 
of any provision " of such and such Ordinancos 
covets tho case of penalties inflicted under Ordi¬ 
nance 2 and the other expiring Ordinancas re¬ 
ferred to in Ordinance 10, and sentences imposed 
under the expiring Ordinance do continue to 
have effect even after tho date of its expiry. 

[P 281 C 1, 2] 

(b) Interpretation of Statutes—Penal Sta¬ 
tute-Penalties under statute are not affect¬ 
ed by repeal of statute. 

Penalties that have been incurred while a 
statu^ is in force, are not (in the absence of an 
express provision to the contrary), affected by 
the mere fact of tho statute having ceased to be 
in force by express repeal or by expiration by 
cflluxion of time : Stevenson v. Oliver, S M Jt IV 
234. Rel. on. [P 281 C 2] 

^ (c) Government of India Act (1915), S. 72 
—Sentences under Ordinance are not in¬ 
tended to expire with the Ordinance. 

It is not tho intention of the Parliament in 
limiting the duration of an Ordinance to six 
months to limit also tho sentences of imprison- 
meu that might bo imposed under any such 
Ordinance to sentences -that would expire with 
the expiry of the Ordinance. There is nothing 


ill tho wording of S. 72 to justify such a conclu¬ 
sion, although no such proviso may have been 
inserted in the Ordinance. [P 282 C 1, 2} 

(d) Intetpretation of Statutes—Penal Sta¬ 
tute—Rule laid down. 

No doubt a penal statute should bo strictly 
construed but it is nonetheless true that every 
statute, whether penal or not, should be con¬ 
strued in 'a manner consistent with common 
sense, and that if tho intention of the legislaturo 
is not apparent from the words of the statute it¬ 
self, it ought to be presumed to have been such 
os is consistent with reason and justice. 

[P 282 C 2] 

N. K. Jiasu and Bamendra Chandra- 
Boy —for Petitioner. 

Advocate-General and J. K. Mukerji 
—for the Crown. 

Patterson, J .—Tho petitioner was 
convicted under S. 21, Ordinance 2 
of 1932, on 12th JIarch 1932 for 
having disobeyed or neglected to 
comply with an order that had been 
made by the District Magistrate of 
Bakargunj under S. 4 of that Ordinance 
and that had been duly served on the 
petitioner on 4th March 1932. lie was 
sentenced to undergo rigorous imprison¬ 
ment for 18 months and to pay a lino of 
Es. 150 and in default to undergo a fur¬ 
ther term of imprisoumont for throe 
months : he is now serving out his sen¬ 
tence in the Dum Dum Special Jail. By 
this Buie tho Sujierintendont of tlic Jail 
has boon called on to show cause why 
the petitioner should uot beset at liberty 
on the ground that tho provisions of 
S. 21, Ordinance 2 of 1932, authorizing 
the Court to pass sentences of imprison¬ 
ment which would continue beyond the 
date of expiry of tiio said Ordinance are 
ultra vires of S. 72, Govorninonli of India 
Act of 1919, and also on tho ground that 
tho sentence of rigorous imprisonment 
for 18 mouths passed on hi)n ceased to 
have effect after the said date. It ap¬ 
pears that Ordinance 2 of 1932 came into 
force on 4th January 1932 and that it 
remained in force up to and including 
3rd July 1932, on which date it expired 
under the provisions of S. 72, Govern¬ 
ment of India Act, which limit the dura¬ 
tion of an Ordinance under that section 
to a period of six months. It further 
appears that before the expiry of Ordi¬ 
nance 2 of 1932 another Ordinance (Ordi¬ 
nance 10 of 1932)' was made by the 
Governor-General in Council under S. 72, 
Government of India Act, and that it 
came into force on 30th June 1932. This 
Ordinance, among other things, re- 
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enacted the provisions of S. 4, Ordi¬ 
nance 2 of 1932, and also the provisions 
of S. 21 of that Ordinance, while S. 80 
contained a saving clause to the effect 
that anything done in pursuance of any 
provision of Ordinance 2 should be 
deemed to have been done in pursuance 
of the corresponding provision of Ordi¬ 
nance 10. 

Now S. 72, Government of India Act, 
lays down that an Ordinance made under 
that section shall for the space of six 
months from the date of its promulga¬ 
tion have the like force of law as an Act 
passed by the Indian legislature, and 
that the power of making such Ordi¬ 
nances is subject to the like restrictions 
as the .jiower of the Indian legislature 
to make laws. That being so the two 
Ordinances with wliieh wo are now con¬ 
cerned may, for the purposes of the jiro- 
b<.iii case, be regarded as standing on 
precisely tlie same footing as if they had 
been temporary Acts passed liy the Indian 
liOgislature. Ss. 4 and 21, Ordinance 2, 
are perfectly clear and un.unhiguou8, 
as are also the corresponding provisions 
of Ordinance 10, and this being so, it must 
i think bo held tiiat S. 80, Ordinance 10, 
provides a coinploto answer to the peti¬ 
tioner's contention that at any rate since 
3rd July 1932, (tlie date on which the 
Ordinance 2 expired), he has been illegally 
detained in custody. It lias been urged 
on his behalf that if, apart from tho 
provisions of Ordinance 10, he would 
have iicen entitled to bo released from 
custody on the expiry of Ordinance 2, 
tho terms of S. 80 of tho former Ordi¬ 
nance are not sufliciontly clear and pre¬ 
cise to justify his further detention. It 
is contended that if the intention of the 
legislature, (the legislature in the pre¬ 
sent instance being the Governor-Gene¬ 
ral), was tJiat sentences imposed under 
the expiring Ordinance should continue 
to have effect even after the date of its 
expiry, it should have expressed its inten¬ 
tion with greater clearness and should 
not have left it to be gathered by infer, 
enco; that the words of S. 80 do not 
make it at all clear that such was the 
intention ; and in particular that the 
words " anything done," as used in that 
section, do not include penalties. I do 
hot agree with these contentions: 1 
icannot imagine any more comprehensive 
expression than “ anything done in pur- 
'suance of any provision " of such and 
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such Ordinances, and it seems to me tot 
be perfectly clear that this expression 
covers, and was intended to cover, thej 
case of penalties inflicted under Ordi¬ 
nance 2 and tho other expiring Ordi¬ 
nances referred to in Ordinance 10- 

Tho conclusion stated above is of it¬ 
self sufficient for the disposal of this 
Rule, but as the question of the compe¬ 
tence of the Governor-General to autho¬ 
rize the Courts by means of an Ordi¬ 
nance to pass sentences of imprisonment- 
for terms extending beyond the date of 
expiry of such Ordinance has been raised- 
by this Rule and has been fully dis 
cussed before us, I think it is desirable 
that tliis question should be decided. If 
the Ordinance had been expressly re¬ 
pealed, the question would probably have* 
presented very little difficulty in view of 
the provisions of S. 38, Cl. (2), Interpre¬ 
tation Act of 1889 and of Ss. 6 and 30^ 
General Clauses Act of 1897, but al- 
tliough these provisions do nob apply 
terms to the case of a temporary statute- 
the term of which has expired, it may 
very reasonably be contended that they 
merely give statutory expression to a- 
rule of construction which was already 
in existence and which applied with 
equal force to statutes that had been, 
expressly repealed and to temporary sta¬ 
tutes tho berms of which had expired. 
This rule of construction was recognized 
in England as far back as the year 1841 
in Steavenson v. Oliver (l), in which a 
question similar to the one now under 
consideration arose witli reference to* 
the effect of tho expiry of an Act on 
rights acquired while the Act was in 
force. 

The learned Judges who dealt with 
that case were of opinion that not only 
rights acquired under a temporary Act, 
hut also penalties imposed thereuiuler, 
would survive its expiration. The pvin- 
ciple underlying their decision appearsj 
to have been tliat transactions that havei 
been completed, rights that have been; 
acquired and penalties that have been 
incurred while a statute is in force, are 
not (in the absence of an express provi-j 
sion to the contrary), affected by thej 
mere fact of the statute having ceasedj 
to be in force, a principle which haa^ 
since received statutory recognition in 
the Interpretatio n Act of 1889 in t^ 

1. (1841) 8 M & W 234 =10 L J Ex 888 = & 
Jar 1064. . 
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case of express repeal, though not as yet 
in the case of expiration by effluxion of 
time. This rule seems to me to be 
founded not only on considerations of 
Iconvenionce, but also of reason and jus- 
jtico, and it ought in rny opinion to be 
jkopt prominently in mind in endeavour¬ 
ing to decide the question now under 
consideration. 

The question is really one of construe- 
tion, and relates mainly to the construc¬ 
tion of S. 72, Government of India Act. 
S. 21, Ordinance 2 of 1932, authorizes 
the imposition of sentences of imprison- 
mont that may extend to two years, and 
is clearly within the competence of the 
Indian legislature to create oiTonoes by 
statute and to make them punishable in 
this manner; it was therefore prima''icio 
within the competence of the Governor- 
General to make and promulgate an 
Ordinance containing provisions of this 
character. The question is whether it 
was the intention of Parliament in limit¬ 
ing the duration of an Ordinance to six 
months, to limit also the sentences of 
imprisonment that might be imposed 
under any such Ordinance to sentences 
that would expire with the expiry of.the 
[Ordinance. There is nothing in the 
wording of S. 72 to justify such a conclu- 
ision, and in my opinion Parliament can- 
Inot possibly have intended anything so 
[unreasonable. To hold otherwise would 
be to hold that Parliament intended not 
only to prevent the Governor-General 
from authorizing the Courts to impose 
such sentences of imprisonment as might 
bo necessary for the purpose of dealing 
effectively with the emergency the exis¬ 
tence of which the promulgation of an 
Ordinance pre-supposes, but also that 
the maximum sentences of imprisonment 
that the Courts might bo authorized to 
impose should vary from six months ri¬ 
gorous imprisonment in the case of con. 
victions on the date on which \he Ordi¬ 
nance*came into force, to imprisonment 
till the rising of the Court, or something 
equally futile, in the case of convictions 
■on the date on which the Ordinance was 
due to expire. The consequences of such 
an interpretation have only to be stated 
for its absurdity to become apparent, 
and I have no hesitation in holding that 
the interpretation that the petitioner 
would have us put on S. 72 cannot pos- 
•sibly be the correct interpretation. 

, It is true that a penal statute should 


be strictly construed, but it is nonethe¬ 
less true that every statute, whether 
penal or nbt, should he construed in a 
manner consistent with common sense, 
and that if the intention of the legisla- 
ture is not apparent from the words of: 
the statute itself, it ought to be pre- 
sumed to have been such as is consistent 
with reason and justice. If the test bei 
applied to the provisions of S. 72, it isl 
clear that the legislature can never have 
intended that sentences authorized by 
an Ordinance should not oxtond hoyond 
the term of the Ordinance, or that such 
sentences should automatically expire 
with the expiration of the Ordinance. 
The section will not bear the interpro- 
tation sought to he pub on it. by the 
petitioner, and that interpretation can. 
not he accepted as correct. It wdfs also 
suggested on behalf of the petitioner 
that as an Ordinance is necessarily based 
on the existence of a state of emergoncy 
it ought to cease to have effect as soon 
as the omergoncy is over, and that san- 
tonces imi)osad under the imovisions of 
an Ordinance ought logically to torini- 
nate with the termination of the Ordi¬ 
nance. The argumont is clearly fallaci¬ 
ous for the reasons already indicated, 
afid does not call for further comment. 

Before leaving the c.aso I ought per¬ 
haps to refer to another argument that 
was urged by the learned advocate ap¬ 
pearing on behalf of the petitiono*'. lb 
was pointed out that the Defence of In¬ 
dia Act of 1910 and the Emergoncy 
Powers Act of 1920 were temporary sta¬ 
tutes which, like Ordinance 2 of 1932, 
contained provisions by which olToncos 
were created and made punishable with 
imprisonment and that both these Acts 
contained special provisos to the effect 
that penalties imposed thereunder should 
not bo affected by the expiry of the 
Acts, or (in the case of the J'lraei’goncy 
Powers Act) of the regulations framed 
thereunder. It was contended that the 
fact that such provisos wore considered 
necessary in the case of those two Acts 
show that if it is intended that punish¬ 
ments inflicted under the provisions of 
temporary statutes should be given effect 
to after the expiry of those statutes, it 
is necessary that this should be speci¬ 
fically stated. 1 do not agree with this 
contention, for having regard to the rule 
of construction indicated in Steavenson 
V. Oliver (l) and already referred to in 
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the earlier portion of this judgment, I 
am of opinion that the provisos in ques¬ 
tion were not really necessary and that 
they were merely inserted (as is fre¬ 
quently done in the case of provisos and 
saving clauses) as a precaution against 
misinterpretation of the intention of the 
legislature. Moreover I find that out of 
some 12 Ordinances promulgated bet- 
ween 1922 and 1932 by whicli inter alia 
offences wore created and penalties pro¬ 
vided, only two. (viz.: Ordinances 4 and 
H of 1930), contain provisos of the na¬ 
ture indicated above. Tliese two Ordi¬ 
nances related to martial law ami em¬ 
powered the military authorities to 
frame regulations creating olfeuces and 
imposing penalties, Imt I have boon un- 
aide tr) disccnor any possible reason why 
the provisos in question wore inserted in 
these two Ordinances and not in tlio 
others. In these circumstances i do not 
think it is possible to draw any such in¬ 
ference us the learned advocate for the 
petitioner would liave us draw from tlie 
fact that the hhnorgency Powers Act 
and the Dofonco of India Act contain 
in'ovisos of tlio nature indicated above. 

The petitioner lias in my opinion 
failed to show that the sentence of im¬ 
prisonment passed on him was illegal or 
that it ceased to have elTceb on tho ex¬ 
piry of tho term of the Ordinance. The 
rule ought thoroforo to ho discliarged. 

Panckridge, J ,— I agree. 

U.K. litile discharged. 
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(llJUA ANO M. C. Ghosk, JJ. 

Aghore Chandra Jalui -Petitioner. 

V. 

liajnandini Debt and others —Opposite 
Parties. 

Civil Rules Nos. 330 and 445 of 1932, 
Decided on 5th July 1932, against order 
of Munsif, First Court, Howrah, D/- J3th 
February 1932. 

(a) Bengal Tenancy Act (1885), Sc. 26-J 
and 188—Mere application ia sufficient for 
recovery of landlord's fee and compensation. 

Landlords aio ontitJod lo rorover hal.ani'o of 
transfer foo and compensation under M.‘20-J by 
means of an application : A I li 19.S:s Cal 24, 
Foil, [P 284 0 1] 

(b) Interpretation of Statutes—Construc¬ 
tion—True meaning of passage may be found 
by comparison with other provisions. 

Tho true meaning, exact scope and significance 
of any passage occurring in a statute may bo 
found not merely in tho words of that passage, 
but on a comparison of tho same with other parts 
of the statute, and the intention of the Legis¬ 


lature ascertained in that, way: River Wear 
Commisainnora v. Adamson, (1877) 2 A C 748 
and Easter Co. v. Comj>troUer of Patents, (1898) 
A C 676 Ref. [P 283 0 2; P 23l 0 1] 

Naresh Chandra Sen Oupta and 
Shamadas Bhattacharfee ~lor Petitioner. 

Bijan Kumar Mttkcrjee and Apiirba 
Charan Mukherjee —for Opposite Parties. 

Guha, J .—The Rules issued by this 
Court in the cases before u.s, weto direc¬ 
ted against an order of tlie Munsif, 
First Court, Howrah, passed in Miscel¬ 
laneous Cases Nos. 117 and 13.! of 1931, 
granting relief to tho opposite party, on 
applications made by them, purporting 
to he under S. 2()-J, Pen. Ten. Act, for 
realization of landlord’s fee and uoin- 
peiisation, as mentioned in that section. 
The applications were made on the foot¬ 
ing that the petitioners in this Court 
were the purchasers of portions of occu¬ 
pancy holdings of which the opposite 
party wore the landlords. The applica¬ 
tions so made were resisted by the ten¬ 
ants, petitioners before us. The decision 
of the Munsif went against them, and 
this Court was moved to sot aside tho 
order of the Court below. The question 
argued before us on behalf of the peti¬ 
tioners was tliat the Court below acted 
illegally in the exercise of its jurisdiction 
in going into complicated questions of 
title and status of the tenant otherwise 
than in a suit properly framed for the 
purpose. It was contended that reco- 
very of landlord's fee and compensation, 
as provided by S. 2fi-J, Hen. Ten. Act, 
must be by a suit instituted fur that 
purpose, and not by an applicatiim. 

There was no doubt that S. 2G-il, as it 
stands, does not expressly mention the 
procedure to bo followed for the purpose 
of recovery of landlord’s fee and compen¬ 
sation. The intention of tho Legislature 
however is to provide a procedure of a 
summary nature in the matter of realiza¬ 
tion of tho balance of the fee payablt* on 
transfer under Ss. 2(J-C to 2(3-10, Hon. 
Ten. Act; and that intention is clearly 
expressed in S. 188 of tho Act, definitely 
enumerating the filing of an application 
under S. 2(3 J as one of the acts which 
the law authorizes cosharer lanulords to 
do, acting together, or by an agent au¬ 
thorized to act on their behalf. The 
true meaning, the exact scope and signi-j 
ficance of any passage occurring in a 
statute may bo found not merely in the, 
words of that passage but on a compari-i 



284 Calcutta Khowaz Ali v. Sated Mia (S. K. Gbose, J.) 1935 


sion of the same with other parts of the 
statute, and the intention of the legis¬ 
lature ascertained in that way : see 
River Wear Commissioners v. Adamson 
(1) and Easter Go. v. Comptroller of 
Patents (2). In our judgment therefore 
the landlords were entitled under the 
law to recover tho^ balance of transfer 
fee together with compensation, as men- 
tionod in S. 26.J, Ben. Ten. Act, by 
means of an application, as made in the 
case before us. It may be mentioned 
that the decision wo have arrived at, on 
the question of interpretation of S. 26-J, 
Ben. Ten. Act, arising for consideration 
in the case before us, is in consonance 
with the view expressed by this Court 
previously on the subject: see per 0. C. 
Ghose, J , in the case of Ilari M ■>han 
Sarkar v. Lokenath Mukerji, Civil Revi¬ 
sion Case No. 768 of 1931 decided on 
2rd February I93JI and per Jack, J., in 
the case of Srinath Rose v. Dehendra 
Nath (3). The Rules are discharged and 
the order of the Court below is con¬ 
firmed. We make no order as to costs 
in these ciises. 

M. C. Ghose, J.—l agree. 

U.R./k.K. Rule discharged. 

1. (1877) is A 0 743. .. 

2. (la9S) A C 576. 

3. A I B 1933 Cal 24=141 1 0 627, 
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S. K. Giiosk, j. 

Khowaz Ali —Plaintiff—Appellant, 
v. 

Sayed Mia and oi/eers—Defendants— 
Respondents. 

Appeal No. 2214 of 1929, Decided on 
30th June 1931, against decree of Dist. 
Judge, Tipperah, D/- 2nd April 1929. 

Bengal Village Self-Government Act (5 of 
1919), Ss. 4 and 31—S. 31 doe* not apply to 
private land*. 

Though “road” as defined in S. 4, Cl. (8) may 
extend over private property, as private property 
is expressly excluded by ti. 31, the section cannot 
apply to a path on a private land: AUtirney.- 
(/eneral v. Horner, (1884) (j li D 254 and 
H’fZis V. London Tilbury and South-end Rail¬ 
way, (1877) 6 Ch D 126, Dial. [P 286 C 1] 
Hemendra Kumar Das — for Appel¬ 
lant. 

Syed Nasim Ali-tov Respondents. 
Judgment. —This appeal relates to a 
suit for recovery of khas posBeasion of 
lands on declaration of plaintiff’s title 
thereto. The plaintiff and the defen- 
dants are all residents of the village 
palibari. The plaintiff’s case is that 


the lands in Soh. 1 formed a public 
Gopat lying to the south and west of his 
tank adjoining his homestead. At the 
request of the villagers the plaintiff re¬ 
excavated the tank and there was an 
agreement between the plaintiff on one 
side and certain persons representing the 
villagers on the other by which the vil¬ 
lagers gave up the right to the aforesaid 
Gopat and in exchange the plaintiff ag¬ 
reed to make a new path on the land of 
his tenancy lying on the other two sides- 
of the tanL This land is described in 
Sch. 2. This arrangement was approved 
by the Union Board at a meeting and 
the plaintiff took settlement of the land 
in Sch. 1 from the landlords. His pos¬ 
session however over the land of Sch. i 
was resistsd by the defendants who in¬ 
stituted a case under S. 133, Criminal 
P. 0., and it was decided against tho 
plaintiff. Tho plaintiff therefore sued 
for doclaration of his title to tho land of 
Sch. 1 and for recovery of possession 
thereof. Amongst tho several defendants 
a few supported tho plaintiff’s case and 
the rest contested it. The trial Court 
found that the arrangement as por Ex. 6 
upon which the plaintiff based his case 
was a matter between tho plaintiff on 
one side and some villagers on the other 
and tliat these villagers did not act in a 
representative capacity. Tho villagers 
as a whole therefore did not lose their 
right; of way over the land in Sch. 1 and 
in that view the trial Court dismissed 
tho suit. On appeal the learned District 
Judge agreed with the Munsif on prac¬ 
tically the same grounds. Hence this 
second appeal by the plaintiff. 

In this appeal the learned advocate 
for the appellants concedes that be can¬ 
not base his ease on tho aforesaid ar¬ 
rangement as evidenced by the docu¬ 
ment Ex. 6. But he contends that thia 
arrangement was ratified by tho Union 
Board at a meeting under S, 31, Bengal 
Village Self-Government Act 6 of 1919, 
and therefore it ought to prevail. Thia 
argument does not seem to have been 
made at the trial, but it was made be¬ 
fore the District Judge and he thought 
that S. 31 of the Act did not apply be¬ 
cause the land was private property. It 
is pointed out “road” as defined in S. 4, 
Cl, (8) of the Act means "any road” 
street or passage whether a thoroughfare 
or not over which the public have a 
right of way and it is oontendedi that 
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this means that "road" as defined in the 
Act may extend over private property. 
Nevertheless S. 31 of the Act provides 
tiiat the Union Board shall have con¬ 
trol of all roads, etc., within the Union, 
not being private property and not being 
under the control of the Local Govern- 
jment, or the District Board or the Local 
jBoard. Therefore private property is 
{expressly excluded by this section. This 
I think is consistent with reason, be¬ 
cause the various things whioli the 
Union Board is empowered to do under 
this section according to Cls. (a) to (f) 
are things which cannot be done with 
respect to privately owned lands. Mr. 
Nasim Ali pointed out tliat there is no 
provision for compensation for private 
owners, if their land is to bo taken by 
the Uu«on Board wliilo directing a road. 
He has drawn iny attention to an blng- 
lish case of 1877, namely, Wells v. Lon¬ 
don- Tilbury and South-end Railway Co. 
(l). Thoro the Act tint was sought to he 
interpreted expressly recited that it was 
expedient that tho rights of way in res- 
poet of certain footways which crossed 
the railway on tho level should be ex- 
tinguislied, hut no provision for com¬ 
pensation was nuido. 

It was held that upon tho true con¬ 
struction of tho Act, it did not intorforo 
with private riglits of way, but only 
witli pul)lic rights of footway. To tho 
same effect are tlio ronuirks in another 
I'higlish case, namely. The Attorney- 
General V. Ilnrner (i2). In tho pi’osont 
case no doubt tho namindav has been 
made a party hut ho was no party to 
tho arrangement upon wliich the plain- 
tilT based his claim for relief. As re¬ 
gards the land in Sch. 2 the plaintilf 
was only a tenant and it lias been 
found by tho Courts below that tho new 
diversion over tho land of Sch. 2 has 
not yet been carried out and as a mat¬ 
ter of fact tho plaintill does not claim 
any relief in respect of land in Sch. 2. 
Another difficulty in tho way of the ap¬ 
pellant is that this point which is based 
upon the resolution passed by tho Union 
Board does not stand on proper evi¬ 
dence, for tho simple reason that che re¬ 
solution itself has not boon put in evi¬ 
dence. There js onlj th e deposition of 

1. {Wiif5'Ch D 126=37 Ij T .102=26 W B 

.125. 

2. (1HH4) 14 Q 11 D 264=64 L J Q B 227= 

3.3 W B 91=19 J P 32G. 


the President and it goes to show that 
the Union Board apparently acted under 
the impression that all the villagers 
had agreed to the diversion and this, it 
has been found, was not the case. Tn the 
circumstances I do not think there is 
any force in the contention on which 
this second appeal has been argued. I 
have however some sympathy for the 
plaintiff-appellant. 1 dismiss this ap¬ 
peal, but at the same time I order that 
each party do bear his own costs in this 
Court. 

K.s. Appeal dismissed. 
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Jack, J. 

Bishnu Charan Paf—Petitioner. 

V. 

Jogendra Kumar Bhotomik and others 
—Opposite Parties. 

Civil Rules Nos. 1100 and 1224 of 
1931, Decided on 2nd May 1932, against 
order of Dist. Judge, Berhampur, D/- 25th 
May 1931. 

Bengal Tenancy Act (1885), S. 13—Rent 
decree—Tenure sold in mortgage decree— 
Purchaser offering rent, but refused—Land¬ 
lord suing old tenant for arrears accruing 
after purchase and purchasing land himself 
—Purchaser can deposit decretal amount and 
set aside sale to landlord—Civil P. C. (1908), 
O. 21, R. 89. 

A permanent transferable tenure was sold in 
oxoculiou of a mortgage decree. The purchaser 
oflerod to pay rent to the landlord in respect of 
that holding. But tho latter refused to iucopt 
it and sued the old recorded tenants for arrears 
of rent Portion of these arrears had fallen duo 
after the tenure was sold to tho purchaser in tho 
mortgage sale. The landlord however obtained 
.a rent decree and in execution thereof himself 
purchased tho holding. 

Held : that tho decree obtained by the land¬ 
lord was not a rent-decree nor tho sale, a ront* 
•sale. 0. 21, B. 89, Civil P. 0., was applicable, 
and the decretal amount could bo deposited by 
tho purchaser at the mortgage sale and the sale 
to the landlord .sot aside; A I II 1930 P C 193, 
liel on. [P 280 C 2] 

Kuniud Bhandu Bagahi — for Peti¬ 
tioner. 

Bijan Kumar Mukerji — for Opposite 
Parties. 

Judgment. — These Rules have been 
issueil upon tho opposite parties to show 
cause why an order refusing to sot aside 
two sales in execution of two decrees for 
arrears of rout should not be reversed. 
Tho petitioner is the purchaser at a 
mortgage execution sale of the two trans¬ 
ferable permanent tenures in question. 
Tho landlords subsequently purchased 
these tenures in exeoution of decrees for 
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arrears of rent and it is admitted that a 
portion of the arrears claimed in the 
rent suit fell due after the petitioner 
purchased the tenures in the mortgage 
sale. The landlords ignored the peti¬ 
tioner and sued the recorded tenants for 
the entire rent, and the question is whe¬ 
ther the decrees in rent suits wore rent 
decrees or money decrees. This case 
came up to this Court on a previous oc¬ 
casion and it was referred back for deter¬ 
minal ion whether the decrees were rent 
or money decrees. The trial Court found 
that tliey were rent decrees, inasmuch 
as the Court found the landlord’s foe 
had not been paid under the procedure 
laid down in S. 13, Ben. Ten. Act. He 
came to this conclusion from the state¬ 
ment of the landlord and from the facts 
that in the order sheet of the mortgage 
execution case there was no record that 
the landlord's fees had been paid. 

The appellate Court came to the same 
finding and dismissed the applications, 
it being held that the petitioner could 
not come under O. 21, R, 89, Civil P. C. 
The Courts below seem to have over¬ 
looked the provisions of Bengal Council 
Act 1 of 1903 which lays down that no 
transfer shall be deemed to bo invalid 
merely on the ground that the landlord’s 
foe prescribed by S. 12 or S. 13 has not 
been paid. It is doubtful also whether 
they gave sufBciout weight to the pre¬ 
sumption I hat arises under S. 114, Evi¬ 
dence Act, that the procedure laid down 
in the Code was carried out by the Col¬ 
lector at the time of confirmation of sUe. 
But apart from that, we have the evi¬ 
dence of the mortgagee that after the 
petitioner’s purchase he ajiproached the 
Tahsildar as well as the landlord to pay 
rent as manager of the petitioner, telling 
them of the petitioner’s purchase, but 
they did nut accept the rent. The trial 
Court held that this being no compliance 
with the provisions of S. 13, Ben. Ten. 
Act,*S. 12 of the Act had no application 
iin the present case. But there can be 
no doubt on this evidence that the land¬ 
lords were perfectly well aware of the 
jtransfer at the mortgage sale and hy 
ibringing the suit for rent against the 
former tenants only they were claiming 
money which is not really rent, for ad- 
Imittedly a portion of the money claimed 
ias arrears of rent fell due as after the 
transfer of the holdings and was not 
rent. In these ciroumstances the sale 


cannot be regarded as rent sales. If any 
authority is required for this view it is. 
to be found in the case of JitendraNath 
Ghose V. Mon Mohan Ghose (l). 

There it was pointed out by their 
Lordships of the Privy Council that 
under the Tenancy Act of 1885 instead 
of the transferee being bound to go to 
the landlord to get his name recorded, 
it was provided that a voluntary transfer 
must be made by a registered instrument 
and that before registration a fee was to 
be paid by the transferee and notice 
given by the Registration OfTico through 
the Collector to the landlord or, in the 
case of an execution sale, by the execut¬ 
ing Court. In tliis state of the law their 
Lordships can see no foundation for the 
contention that a landlord can ignore all 
transfers of the tenure and idly upon 
decrees obtained by him against persons 
whom he chooses for his own purposes 
still to record as his tenants, though he 
know's or must be taken to know that 
their interest in the tenure has ceased. 
They point out that according to the de¬ 
cisions of the Board in Snrapati Boy v. 
Bam Narnyan Mukerji (2) and Ghinta- 
moni Unit v. liii.in Behan Mondal (3), 
the original tenure holders would no 
longer he liable for the rent and that an 
effective decree therefore could only be 
obtained against the transferees. The 
Rules must accordingly bo made absolute 
and the petitioner’s applications under 
O. 21, R. 89, Civil P. C., are allowed. 
The sales will be sot aside, as tlie peti¬ 
tioner is said to liavo deposited the 
amount referred to under the provisions 
of that rule. Each jtarty will bear its 
own costs. 

B.R./n.K. Buies made absolute. 

1. A 1 H iy.S0 P C li).s=57 i A '21-1=58 Cal 

.101=120 I C 422 (r 0). 

2. AIR 1023 P C 88=60 I A 1.55=60 Cal 

080=73 T C 193 (P C). 

8. (1892) 19 Cal 17. 
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Rankin, 0. J. and Mitteii, J. 

Gobardhandas and another — Defen¬ 
dants—Appellants. 

v. 

Gopaldas Modi and others —Plaintiffs 
—Respondents. 

Appeals Nos. 22 and 24 of 1932, Deci¬ 
ded on 29th April 1932, from original 

order in Suit No. 1517 of 1929. 

(•) Executor—Executor taking money for 
himself—Court has power to pass interlocu- 
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tory order directing him to bring amount in 
Court or furnich security. 

After a testator’s death O and D, two of the 
executors and also residuary legatees under the 
will, drew largo sums of money belonging to the 
estate. Disputes having arisen between the exe¬ 
cutors, an administration suit was filed and, by 
consent, D and 11 were appointed receivers in 
that suit with liberty to divide the properties 
among the residuary legatees, after providing 
and securing paYment of the liabilities of the 
estate and of the legacies. Shortly thereafter, 
another order was made removing the two recei¬ 
vers and appointing the Otricial Becoiver in their 
place. Then the widow of the testator, brought 
ail application, ashing that IJ and (r bo directed 
to bring into Court the sums they had taken ; 

Held : that the Court had the power after con¬ 
sidering the allidavils tiled liy the parties to 
pass the iiiierlocntory order directing them to 
bring the money in Court or furnish security 
for the same ; EmiUsh cases referred. 

. fl> !3«8 C 2] 

(b) Executor—Executor being aUo residuary 
legatee 4aking money for himself before pay¬ 
ing debts and legacies is breach of rust. 

An executor, who is a residuary legatee, is not 
entitled, to help himself out of the residuary 
eslate without making provision for tlie debts 
ami spccilic legacies and other niatlers which are 
prior thereto. It is only iifter these matters 
have been ebured that tliu estate of the tu.stator 
becomes tlie property of the rosiili ary legatee, 
riunco where an executor who is also a losiiiuary 
Icgiitcc lakes the muney for himself before pay¬ 
ing debts and legacies, it is a breach of trust on 
his part and no question of Ktle arises : For- 
dham v. H alhs, (l86J) 10 Jlure 217, lief. 

[l^ 200 0 1] 

Pugh, S. li. Das and S. C. Hoy —for 
Appollanta. 

N. N. Sircar, C. L. Jhoonjhoonwallu, 
S. N. Haver fee, II. C. Majumdar and 

N. Banerjee —for Kespondonla. 

liankin, C. J. —Two appeals are before 
u8“ Nos. 22 and 21 of 1932. They are 
iiroufjlit respectively by IjalaGobardban- 
(las and Lala Dinaualb, two persons, 
who, with other tlireo, are the executors 
of tlie will of one Raghumull Kliandol- 
wal, who (lied on Stli Sopteinbor 192(), 
probate being taken of his will on 10th 
January 1927. Bagluiinall appears to 
have (lied a wealthy man and, by the 
provisions of his will, he, fust of all, 
directed that the residue of his property 
should go to certain persons. The two 
appellants before us were his nephews 
and they were to got an eijual one-fourth 
share, his wife was to get another and 
his daughter, married to one Hansraj, 
was to get another. They were to be 
entitled to carry on the business in 
equal shares and were to be entitled to 
the goodwill and so forth in equal shares. 
'JL'here were various legacies and five per¬ 


sons were appointed executors and trus¬ 
tees—the two appellants, Efansra], who 
had married his daughter, one Gopaldas- 
Modi, who afterwards became the plain¬ 
tiff in this suit, and the widow. These- 
persons were to act by majority, they 
wore to act by resolutions passed at 
meetings or by resolutions passed by cir¬ 
culation. The testator having died in- 
September 192G, we find that trouble 
first began when the plaint in the pre¬ 
sent suit was brought on 29th July 1929, 
the plaintiff being Gopaldas Modi, one 
of the exscutors. The plaint asks for 
administration of the estate and the 
grounds, upon which the administration 
is asked for, are not only that the exe¬ 
cutors are quarrelling among themselves 
and not only tliat the administration of 
the estate is not proceeding, hut that. 
tho estate is getting into diffioultios, be- 
ing unable to meet the claims on it and 
that the debts ajid liabilities are not 
being dealt with. 

Among other reasons stated in the 
plaint of July 1929, one is that the exe¬ 
cutors— tho defendants Dinanath aud 
Gobardhandas — are wrongfully with¬ 
drawing large sums of money from the- 
estate claiming to be entitled thereto as 
residuary legatees and to that allegation 
the appellant Dinanath says that he has 
not wrongfully withdrawn any money, 
but that ho has taken small loans from 
the estate with the consent aud appro¬ 
val of the plaintiff and his other co-exe¬ 
cutors ami executrix. The appellant 
Gohardhandas, in his written statement,, 
gives a traverse in which he denies that 
he over wrongfuily withdrew any money 
from the estate. Thereafter there was a 
petition brought for the appointment of 
a receiver ami the first order that was 
made on that matter was an order by 
consent. The application was by the 
widow, Srimali Bhagabati Dobae, who 
was one of the defendants in the suit, 
and she made various charges, the gist 
of which is to he found for the present 
purpose in para. 27 of her petition. She 
said that Dinanath in collusion with 
Gohardhandas—although the suit was 
still pending and tho debts and legacies 
had not been paid—had borrowed money 
in the name and on behalf of the estate 
at Delhi and had withdrawn a lakh of 
rupees out of the estate and that Gobar- 
dhandas had withdrawn a sum of about 
Rg. 60,000, that they had not repaid the 
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moneys and that the estate was in a bad 
condition. So she was alleging that, 
pending the actual proceedings in the 
suit for administration, the two appel¬ 
lants had been helping themselves to the 
money of the estate by means of the 
Delhi firm. It may here be explained 
that, by a resolution of the executors, 
Gobardhandas, who lived at Delhi, was 
made responsible for the Cawnpore 
branch—Dinanath being responsible for 
the Delhi branch. As a result of that 
Application, an order was made by 
consent, by which Hansraj who, as 
one may put it, was on the side of 
the plaintiff, and Dinanath were appoin¬ 
ted joint receivers and the order gave 
these receivers liberty to divide the 
properties amongst the residuary le¬ 
gatees, after providing and securing 
payment for the liabilities of the estate 
and payment of general and pecuniai'y 
legacies ; that order was dated 24th 
March 1931, and, shortly after that, an¬ 
other order was made removing these 
two persons as receivers and appointing 
the Official Eeceiver to bo the receiver in 
their place and stead and to take pos¬ 
session of the estate immediately, that 
order being dated Kith June 1931. 

Thereupon, in January 1932, Srimati 
Bhagabati Debee, the widow, brought a 
motion before the learned Judge, asking 
that Dinanath bo directed to bring into 
Court the sum of Rs. 1,49,000 and Gobar¬ 
dhandas the sum of Rs. 54,299. The 
case made by the affidavit in support of 
the motion is on the following lines. 
After the appointment of the Ollicial 
Receiver, inspection has been obtained 
of the Delhi books of account and the 
Delhi books of account are discovered to 
show that, in the Sambat year 1987, 
Dinanath, who was in charge of the 
Delhi firm and whose books of account 
these are, is debited in that year with 
Rs. 1,23,339—money which he has taken 
from that firm. There is another sura 
debited in the workshop account hook 
and thore is a further sum in the ac¬ 
count of this year taken from the 
Calcutta account book and debited to 
the Delhi office, whore it should have 
been debited to Dinanath’s account. It 
is further brought out that, in the year 
1928, a sum of Rs. 7,025 has been paid 
out on account of Dinanath, though it 
has been wrongly put in the bad debts 
account. In this way, there is very 


nearly one and a half lakhs of rupees 
shown by Dinanath’s own books in the 
Delhi business to have been taken by 
Dinanath from the estate. I may here 
point out that not only is thore shown a 
sum of Rs. 7.025 transferred in the bad 
debts account, which appears to have 
been taken in 1928, but the largest item 
—an item of Rs. 1,23,339 does not come 
into these books to the debit of Dina¬ 
nath, until the Sambat year 1987—pre¬ 
sumably after that had been concluded 
—which corresponds to the period from 
31at March 1930 to 31st March 1931. 
In the Delhi books, so far as Gobar¬ 
dhandas is concerned, we find some 
Rs. 2,000 odd in had debts account taken 
in 1928; but the other items which 
como to his debit in the Delhi books 
are, first of all, a debit of Rs.^;16,000, 
then afterwards a debit which has come 
to tho Delhi olfice from Calcutta of sonio 
Rs. 5,810. It may hero bo observed that 
it is quite clear from tho‘?e accouut.s 
alone that the original allegation in 
para. ‘27 of the application for the ap- 
13ointment of a receiver was only too 
plainly justified, namely that, apart 
altogether from any small sums that 
might have b<Jeti taken in 1928 since 
tho plaint was brought in July 1929, 
these two people would appear to liavo 
been repeatedly helping themselves to 
as much of the testator’s estate as they 
could very well manage to take, after 
exiiihition had boon completely made of 
tho risky condition of this estate and 
the chanco that it would bo insolvent 
in the end. 

I come therefore on this footing to see, 
whether this Court has power, on the 
principles applicable to interlocutory 
orders, to make the order which the 
learned Judge has made. The learned 
Judge has taken the view that it is 
quite impossible still to say whether 
this estate will turn out to have enough 
money to pay the debts and the specific 
legacies. Thore has been hard swearing 
on both sides. The applicant says that 
the valuation for probate of the estate 
appears to show a deficiency of some 
Rs. 5,00,000. The appellants, on the 
other hand, maintain that the assets of 
the estate instead of being Rs. 11,00,000 
will be Rs, 20,00,000 and that there will 
bo a large sum, as they hope, to coma to 
the residuary legatees. The learned 
Judge regards that, as entirely specula- 
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tivo and he thinks that, at all events, he 
ouglit to act upon the footing that there 
is the serious probability to he faced 
that the prior claims on tliis estate will 
more than exhaust the whole of the 
assets. In these circumstances, he comes 
to the conclusion that the Court would 
not witlihold some protection to the cre- 
<litors and others wlioso inlorosts are 
coally at stake. He says: 

With regard to unfiiicucss, it is probable that 
at ouc iLiiic all the family Ihoiigbl that a surplus 
would remain and they all .agreed to the eoursu 
upon which those two ruspniidcnts emh.irhcd. At 
that time, the only people likely to siifter, if any¬ 
body was to Kulfer at all, were the ertiditors and, 
Inid this family not fallen out among thciu'-eUes, 
no doubt this claim for refund nould never have 
been made. 

Wliou he comes to make the order, ho 
directs Lliat tlie ])rosnnt appellants 
siiould l-ring tlie respective sums taken 
hy them into Court, hut lie gives them 
the aUernalive of jinding security for 
the a'liouuts. This may or may not ho 
a logical alternative; l»ufc tiio learned 
.ludgo explains tliat he docs this 1 ) 0 - 
CIIU.SO tlie rest of tlio family '‘undoul)ted- 
ly ap})Loved the course that was origi¬ 
nally taken” and Ijoc.iuso “a refund in 
cash will undouhtedly lu) a h.ardsliip on 
the respondents.” 

t have jjointed out that the ovidemse 
in this case goes to show that the great 
hulk of fcho money was iliawn out after 
this suit had been instituted and I am 
not ])rei)aied to give tho smallest atten¬ 
tion to tho suggestion that tho sums of 
money, wliich wo have to deal W'ith, arc 
sums in respect of which oithor of these 
appellants can, as a matter of fact, apart 
from the inelVoctiveness of such a point 
ill law, take shelter under consent of 
other parties. There is some evidence, 
upon which it may turn out to lie true, 
that tho appellants were not tlio only 
people who had hoon irregularly helping 
themselves to the estate of tho testator 
whenever any part of that estate came 
within reach, hut there appears to be 
not a tittle of ovidonco in support of 
tho allegation that either of these ap¬ 
pellants got tho consent of the execu¬ 
tors as a l)ody formally or informally to 
any single one of the drawings in respect 
of which they are now called u[)on to 
refund. 

In that state of alfairs it has been 
pointed out to us by Mr. Pugh, appear¬ 
ing for Gobardhandas, and Mr. Roy, ap¬ 
pearing for Dinanath, that our powers 
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on an interlocutory motion—even in a 
case where an administration order 
has already been made in respect 
of Ragliuiuuirs estate—are limited by 
certain principles. Wo have been re¬ 
ferred to tho case of Freeman v. Cox (l), 
where it has hoon laid down that for 
interlocutory purposes in such a case as 
the present the defendant should only 
he ordered to pay money into Court 
which ho duos not dispute to bo owing 
and w'hicli he admits to ho in his hands. 
There is a ease In re Henson (2), which 
Mr. Pugh says is the liighwater mark of 
orders of tliis character, and^Mr. Pugh 
suggests that the order of North, J., in 
that case was iiardly consistent with 
subsequent doci.sions in tlie Court of 
appeal. We have been asked to consider 
tho case of ffollis v. Burton (3), and, in 
particular, the case of Neville v. Mn- 
thewman (4), whore it is said that the 
money must ho in the hands of the de¬ 
fendant and that there must not ho any 
bona fide dispute about title and another 
c.ise of Nutter v. Holland (5), which 
turns out however to have reference to 
another jurisdiction altogether, namely, 
to tho jurisdiction of the Court ou an 
originating summons, the governing con¬ 
dition of which is that, upon an origi¬ 
nating summons, tho trustee will not bo 
hold answeruhlo on the footing of clo- 
I'ault. Pinally, the case of Crompton & 
Flvans’ Union Bank v. Burton (h) has 
been put hofom us as an authority for 
tho proposition that the apiiellant, in a 
case like tho pre-sent, would havo a 
complete del'mioe to such a motion liy 
saying “true, I havo had tho money; but 
I havo paid it away.” . 

Now, it appears to inotliat the general 
te,aching of these cases is this: that wo 
liavo to go to tlio evidence upon this 
motion from tho point of view of seeing 
what exactly the facts are according to 
the appellants thomsolvos. The doctrine 
is that the jilaintilT cannot got a remedy 
prior to tlio hearing of tho suit hy a 

(TsT.S) 8 Ch 1) 1 W=17 h J CIi .-500=20 W B 
680. 
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"buttlo of affidavits.” In tho present 
case, there liavo been afTidavita and wo 
liave to see exactly liow much of battle” 
these affidavits disclose. (His Lordship 
then considered tlio affidavit in support 
of the motion, and that on behalf 
of Oobardhandas, and proceeded.) We 
have then to consider whether there 
is very much in either of the two 
lioints that were taken on Cobardhan- 
das’s behalf : can we liold our hands 
on the (ground that Gobardhandas has a 
bona fide dispute of title, or can we hold 
our hands on the ground that Gobar¬ 
dhandas has satisfied us sufficiently for 
the present purpose, that, though ho 
took tho money, he has not got it now? 
There is no question about title. It docs 
not matter whether this executor sa' s 
that he has borrowed the money from 
the testator’s estate or whether he says 
that he has heliiod himself in anticipa¬ 
tion of his share in the residuary estate. 
As a mere matter of law, wo know that 
that money, if it is in his hands, is 
money which he has obtained by breach 
of trust. There is no arguable question 
as to the right of an executor, who is a 
residuary legatee, to help himself out of 
the residuary estate without making pro¬ 
vision for the debts and sjiecific legacies 
and other matters wliich are prior 
thereto. It is only after those matters 
have been cleared that tlie estate of the 
testator becomes tho property of the 
residuary legatee. 

Wo have been referred to the case of 
Fordkam v. Wallis (7), where it was 
said that a payment by the executor to 
the residuary legatee, while the debts 
remained unpgrid, was an absolute and 
unqualified breach of trust. In the pre¬ 
sent case, not only there was a breach 
of trust on the part of the executor who 
did it but it was a breach of trust on 
the part of the executor who took the 
money for himself. There is therefore 
nothingWn the question of title. It does 
not matter for tho present purpose what 
this executor disputes on the question 
of title. (After examining the allidavits, 
the judgment proceeded.) In these cir¬ 
cumstances, it seems to me that we will 
not be at all straining our powers if we 
uphold the ordbr which the learned 
Judge has made. I think that tlieso 
appeals sho uld ho dismissed with costs. 

7. (1858) 10 Hiire 217=22 L J Ch 648=17 Jar 
228=1 \V R 118. 


As proceedings to enforce the order 
have already been taken, I think, that 
it is not necessary to limit too short a 
time within which the appellants should 
give security. The appellants are at 
liberty to complete tho securities to the 
satisfaction of tho Kogistrar within one 
month from ‘today. This order is not 
to interfere with any of the execution 
proceedings unless and until the secu- 
rities are lodged. When they are lodged, 
the appellants will have liberty to bring 
those execution proceedings to an end. 

Mliter, J. —1 agree. 

K.S. Order accordingly. 
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Guha and M. C. Gho.sj;, J.L 

Satish Chandra Pal —IJofcndant—Ap¬ 
pellant. 

V. 

Eeshee Case Laio — PlaintiiT — Res¬ 
pondent. 

Appeal No. .321 of 1931, Decided on 
1/ith June 1932, against a?)pollate order 
of Addl. Dist. .Judge, "Midnapur, D/- 
29th .Tune 1931. 

(a) Landlord «nd Tenant — - Plea of *u«- 
peniion of rent on account of disposses- 
aion by landlord—Onus is upon tenant to 
prove dispossession and not upon the land¬ 
lord to prove restoration where finding in 
previous suit was that tenant was dispos¬ 
sessed by landlord. 

Ill c:isc.s where the question of suspension of 
rentiiri.scs on iicconut of dispossc-jsioii by hind" 
lord in rospoet, of the wholo or u part of the dn" 
raised piemii.cs, the onus is upon lln; tenant to 
prove eviction iind tho extent of such eviction, 
Sind that it relsitcs to the period for which rent is 
cliiiiiied by the landlord If the l.mdlord seeks 
to recover rent on the footing ihiit tho tenant 
WiLs in possession of the entire tircii demised, the 
question of eviction mast bo decided on the facts 
and cireiimstancca of the p.iTtieular case before 
the Court, irrespective of the decision in the pre¬ 
vious case. It would not bo right to lay down as 
a proposition of law generally that the disposses¬ 
sion found in a previous suit should lie deemed 
as ng.ainst the landlord to continue up to the 
time of tho institution of tho suhsequent suit 
for rent, and that there was any presumption 
against him which it was for tho landlord to re¬ 
but by proof of facts showing that cfTective stops 
had been taken to restore tho tenant to posses¬ 
sion of tho lands from which ho was found to 
have boon dispossessed in a previous litigation: 
AIE 1931 Cal 537 and 41 Cal 493 (P C), Foil.-, 
QIC 568, Dint. [P 292 C 1, 2] 

(b) Evidence Act (1872), S. 101-Onus im¬ 
material. 

Question of onus is not of importance where 
all relevant facts are before tho Court and the 
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Court has drawn its own inferences from those 
facts. [P 2a2 C 1, 2J 

Joges Chandra Boy, Panchanan Ghose, 
Durgadas Boy and Jatindra NathMitra 
—for Appellant. 

Narcndra Chandra Bose and Kalin 
Chandra Paul —for lleBpondent. 

Guild J .—Tlio history of tlie case giv¬ 
ing* rise to this appeal has hoen set out 
in detail in tlm judgment of the Court 
Ijolow, and it is not necessary to recapi¬ 
tulate tlio same for the purpose of the 
appeal now before us, excepting the fact 
that in a suit for lont for a previous 
period, 1329 to 1332 B.S., it was held 
that tlio dofendaut-appellant in tliis ap¬ 
peal was dispossessed from 120 bighas of 
land out of the total area of 2S77 highas 
foiuprisbd in the tenure in respect of 
which Jient was claimed ])y the plaintifl'- 
respondent. Tiio claim in the suit out 
of which this appeal has arisen was for 
realization of avroaisof rent for the years 
1331 to 1330 A.S., as also for the period 
from Aswin to Ghaitra 1330 B.S.; tliore 
was also the claim for cesses and dama¬ 
ges. The dofondant-appcllant in this 
Court contested tlio plaintiff’s claim on 
various grounds. The defence with which 
wo aro concorned in this appeal is the 
ono which iclatoil to the disiiossession 
by the phiintitf from a yiai t of the tenure, 
disentitling Jiim to recover rent as 
claimed in the suit. The jioint for de¬ 
termination raised hy the trial Court on 
this part of tlio case was, whether the 
detendant had heon 'restored to posses¬ 
sion of the portion of the tenure coin- 
{dainod of." 

According to the trial Court, it was for 
the jilaiutillf to show whether the ten¬ 
ants’ grievance liad been remedied hy 
taking effective steps to restore the ten¬ 
ant to possession of the lands. This was 
said with special reference to an obser¬ 
vation made hy this Court in the judg¬ 
ment p.issed in Benliee Case Law v. 
Satish Chandra. Pal (l). The parties to 
it were the same as those in the appeal 
before us now. The learned Subordinate 
Judge, in the trial Court, observed that 
tho evidence on plaintitV’s side was far 
from convincing, and he was not .satis- 
lied that the defendant's possession had 
been restored. Tho decision of the trial 
Court was against the plaintiff, and it 
was held that the rent claimed in the 
suit "must remain in suspension” till 
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tho defendant was proved to have been 
put into possession of the lands from 
which ho had been dispossessed. On ap¬ 
peal by the plaintiff', tho learned Addi¬ 
tional District Judge considered that tho 
point for decision in tlie appeal was whe¬ 
ther the defendant wasontitlerl to obtain 
suspension from payment of rent on tho 
ground of alleged dispossession by the 
plaintiff for tho period in suit. The 
learned Judge observed that for the de¬ 
fendant to succeed, he must prove that 
the earlier dispossession of which men¬ 
tion was made hy the trial Court, conti¬ 
nued down to the period in suit. The 
Court of appeal has then come to tho 
finding that the plaintiff did not appear 
to have realised any rent from any under¬ 
tenant during the period in suit, the 
clear implication being that there was no 
dispossession by the landlord in respect 
of any part of the tenure during the 
period for which rent was claimed from 
the tenant in the suit out of which this 
appeal has arisen. The learned Addi¬ 
tional District Judge has, upon tho find¬ 
ings, arrived at by him, on the materials 
before him, liold that tho defendant Jiad 
not been kept out of possession of any 
l)()rtion of the demised premises by the 
plaintiff, and that ho was "not entitled 
to obtain suspension from payment of 
rent. " Tho case was remanded to tho 
trial Court for decision of other ques¬ 
tions arising upon the defence of the 
tenant defendant relating to the kistsby 
which rent was payable, and the pay¬ 
ment of ces-ses and damages as claimed 
by the plaintiff. The defendant has ap¬ 
pealed to this Court. 

It must be noticed at tho outset that 
in view of (jertain observations in tho 
judgment of this Court in a case to which 
reference has been made above, tho 
learned Suhordinato Judge in the trial 
Court had placed the onus of proof en¬ 
tirely on tho plaintiff to prove that tho 
tenant had been restored to possession 
of tho lands in ros[)oct of which there 
w'as dispossession hy the landlord at a 
previous period. The observations made 
by this Court were in consonance with 
tho view expressed hy this Court from 
time to time upon tho facts and circum¬ 
stances of particular cases in which tho 
question of suspension of rent arose on 
account of dispossession by 'landlord in 
respect of tho wholo or a part of the de¬ 
mised premises; but tho qnestion remains 
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that dispossession as alleged bjr the 
tenant in any paiticular case must relate 
to the period for whicli rent 'vas claimed 
by the landlords. It would not be right 
to lay down as a proposition of law 
generally that the dispossession found in 
a ])rovious suit should he deemed as 
against the landlord to continue up to 
the time of the institution of tlio subse¬ 
quent suit for rent, and that there was 
any presumption against him which it 
was for the landlord to rebut by proof 
of facts showing that effeotivo stops had 
been taken to restore the tenant to pos¬ 
session of the lands from which ho has 
found to h.avo been dispossessed in a pre¬ 
vious litigation. The decision of this 
Court in the case of Puma Chandra v. 
linsik Chandra (2), on which very grert 
reliance ^Yas placed on behalf of the ap¬ 
pellant before us, does not strictly hear 
out the general iiroposition. As has been 
pcintod out in that case, whether there 
lias been an eviction or not depends up¬ 
on the particular circumstances of each 
case. The tenant’s right to suspension 
of rent continues, as it has been held in 
many cases, till effective stops are taken 
by the landlord to restore him to pos¬ 
session. Although the proposition has 
been stated in a general form in some of 
those cases, Mookerjee, J., in Puma 
Chandra'a case (2), mentioned above, 
went into the question of eviction aris¬ 
ing for cou.sidcnvtion in the case before 
him, for tlic purpose of deciding the 
same in favour of the tenant. The ques¬ 
tion of eviction must, in our judgment, 
bo decided on the facts and circum¬ 
stances of the particular case before the 
Court, irrespoctivo of the decision in a 
previous case, on the question of dispos¬ 
session, if the landlord seeks to recover 
rent on tlio footing that tlie tenant was 
in possession of the entire area demised, 
as he has done in the case before us. 

It is difficult to aiiprocialo thd appli¬ 
cability T)f the rule of res judicata in re- 
'gard to dispossession during the period 
of suit in a case of this description. The 
‘<luestion of the burden of proof however 
as has been urged on behalf of the ap¬ 
pellant is a very material question in 
such a case, although it may very well 
;!io said in the case before us all the rele- 
jvant facta were before tho Court below, 
and it has drawn its oivn inference on 
those facts, and hold agains t the defon- 
‘ a. Tioh) !)'i 0 50 S,.. 


dant in the suit : the question of onus 
was not therefore of importance. On' 
principles and rules of general applica¬ 
tion, as also upon the authority of do- 
cisions of Courts in England, to whioli 
reference lias been made by Sir Gcfirge 
liankin, C. J., in delivering tho judg¬ 
ment of the Full llench of this Court in 
tho case of Arun Chandra Snujlia v. 
Bhagaban Chandra Jioij (■]), there aj). 
pears to be no doubt tliat tho onus is 
upon the tenant to jirovo eviction, and 
tho extent of such o\iction, whore the 
plea of such eviction is raised with a 
view to disentitle tlio landlm’d to rea- 
li/.e rent in its entirety. As indicated 
by tho learned Chief Justice in the judg¬ 
ment, tha decision of tho Judicial Com- 
inittno of tho Privy Council in Durga 
Prasad Singh v. liajendra Nuraynti 
Baijchi (l) supports the view that tho 
onus was on the tenants to mako out a 
case, if they had one, for abatement of 
rent. It may ho mentioned that noth¬ 
ing more than ahatoment of apportion¬ 
ment could 1)0 decreed in favour of tho 
aiipellivnt in tlic suit out of whicli tliis 
appeal has arisen, if eviction in respect 
of any area could ho in ado out by Iiim. 
A lessee rdaiming apportiomnent must 
prove tho value of tho land withdrawn 
from tho demise, ascertained on tho dale 
of such withdrawal. Tho hurdoii of proof 
lay upon the tenant: tlic landlord in such 
a case was not a pers.in who was prosocn- 
ting an equitable cluim to an apportion- 
niont; ho was a person to whose legal claim 
to an entire rent, tho tcmaiit, was in law 
entitled to make out, what was in law a 
defence to a jiart of the claim. So far 
as tlio tenant was concerned it was a 
plea of partial discharge from his coven¬ 
ant; and it followed therefore that it 
must bo niarlo good by tho tenant, as the 
covenant was admitted : see Smith v. 
Maling (O) and Salts v. Battersby (6). 
There was a single plea to ho taken and 
substantiated by the tenant, a single 
issue to be tried, and there could not bo 
any shifting of onus in such a case. 

In our judgment there is no question 
of any particular direction by tliis Court 
binding upon tho parties in this case as 
'a 'A'l’K isii 'Cal 637=133 I C 577'=6J Cal 
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indicated by the trial Court, there is no 
iiuestion also of the application of the 
rule of rc8 judicata so far as the tenants’ 
pica of partial eviction and consequent 
suspension of rent, so far as the period 
in suit wore concerned, the onus was 
upon the tenant to make good Ins de¬ 
fence, independently of tho decision in 
till! previous suit for rent, in regard to 
a previous period, the decision in tho 
previous suit might bo treated as ovi- 
ilence in favour of the defendant Ex¬ 
amined from whatever point of view ei¬ 
ther on tlie footing that the onus was 
ujion tho tenant-dofondant to jn.iko out 
liis case of suspension or apportionment 
of rent, or judged from tho standpoint 
that upon tho entire evidence hofore the 
Ciiuvt, till! tinal Court of facts has como 
to tho'linding negativing tlie ilefcncn of 
tho tenant-defumiai!l., iim landlurd plain- 
tilf's ulaiin for rent for tlic period in 
suit must 1)0 iilloweil. 'I'lie learned Ail- 
ilitional District /ludge in the Court of 
appeal liolnw direc.teil liimself rightly in 
stating that in tim present suit it had 
to bn found iiidopeiiileiif ly of the disjios- 
sesiion prmed in tiie [irnsimis suit for 
rent, \\lu'ther tlie <lisposs'’bsion conti¬ 
nued in fact dining the pi'riod for which 
rent was claimed, ami we must accept 
hio linding that the defondant-ajipeUant 
liad not lieon kept out of possession of 
any portion of Llm demised promises. 

In till! result the docisiou arrived at 
by the learned Judge in tlio Court of ap¬ 
peal Iiolow and the order of remand 
njadi! by liim are allirnu’d. Tlio aiqieal 
is dismissed with eo.its. The hearing 
fee ill tliis appeal is assessed at tlireo 
gold mobnrs. 

-1/. C. Ohoni', J .— [ agree. 

P.H./k.K. Appiml ilisviisse.l, 
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Jack, J. 

Eitja Eoslien Case Tjuif)—Petitioner. 

v. 

Jiinlal MaJtapatra, and others —Op¬ 
posite Parties. 

Civil llule No. *180 of 1031, Decided 
on loth July 1931, against order of 
Munsif, 3rd Court, Midnapur, D/- 27th 
February 1931. 

Civil P.C. (1908), O. 21, R. 100-R. 100 
includes euction-purcheier'a legal represen¬ 
tative—Bengal Tenancy Act (1885), S. 26-F. 

.Mthough tho wording ol O, 21, B. 100, refers 
only to the auction purchaser it incUides his 


legal representatives also. A landlord obtaining 
powscssion of a holding under S. 20-F, Ben. Ten. 
Act, becomes tho log.il reprosontative of the auc- 
tion-piirchasor as regards the holding in quastion 
and therefore the comedy of a por.son di.spos- 
sossed by legal reprosentalives of a i»urchasor is 
the same as against a pnrehaser, (P 203 0 2 J 

Nalin Chandra Pal —fur Petitioner. 

Satcowripaii Boy and Jiircswar Chat¬ 
ter ji —for Opposite I’arties. 

Jvdgmcnt .—^Tbis rule has boon.issued 
calling upon the opposite party to show 
cause why an order allowing an appliea- 
tionnnderO. 21,11.100, Civil P. C., should 
not ho .sot aside. This rule was issued 
on tho ground that in a matter arising 
out of an ajiplication under S. 2(i-F, 
Pen. Ton. Act, the Court below hail no 
.lurisdictioii to entertain a claim undor 
K. 21, K. 100, Civil P. 0. This rule 
rniis as follows: 

■' Wluiii* ,iiiy person other than tlio judgment- 
ili*lilor IS ^lispl)^^osso',l of iminov.iblo property by 
the holilor of a decree for tho possc.'ision of such 
propcitj or whore •nti'h properly has boon sold 
in cxociition of a decree, bv tho pnreh.iser there¬ 
of he niiiv m.iko an applii-ation to the Court 
cninpl.iiiiiiig of Mil’ll ili.'.poHsi'ssion. 

IL is urged that tho dispossession 
under 0. 21, R. JOO, must I)c l>> tho 
purchaser of tlui pvoi>orLy sold jn execu¬ 
tion of a decree. In tliis ease tlio dis- 
jiossori.sioii was by tho landlord wlio was 
put into po.ssessiou under S. 2()-F, P>oji. 
Ton. Act. Under Cl. G, 8. 2G.K, tlio 
right, title and interest in the lioidiag 
shall be deemed to bate vested in the im¬ 
mediate landlord, whoso application has 
lieen allowed, from tho date of making 
tho order under 01. A. Tho landloid,, 
petitioner, was put inio possession undor 
tho provisions of this section as against 
the opposite party and it is clear that 
ho has oblainod possession owing to the 
fact that there was an auction sale and 
that lio has been put in the position of 
an auction purchaser by virtue of tho 
l)i ovi.sion of S. 2G-F. U is clear also 
that nmlev Cl. G, B. 2G-F, it is the inten 
tion of tho legislature to put the land¬ 
lord in tlm ])o.sition of the auction.[)ur-l 
chaser as regards his rights and iiabili-! 
ties. In fact the landlord boeomos the| 
legal representative of the auction-pur-l 
chaser as regards tho liolding inquestionj 
and althougli tlio ivordingof 0.21, R. lOOj 
refers only to tlie auction-pure baser itj 
soemt clear that it must bo intended to| 
include his legal representatives. There 
seems to bo no reason w'hy a jnirson who 
is dispossessed by the legal representa¬ 
tives of the purchaser should not liavy 
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Mio same remedy against them as against 
tlie purchaser. I think therefore that 
this rule must be discharged with costs 
—lioaring foe, one gold mohur—and 1 
order accordingly. 

K n./r.K. link discharged. 

A. I. R. 1933 Calcutta 294 
Special Bench 

Rankin, 0. J., C. C. Chose, and S. K. 
Ghosh, JJ. 

Madhusingh Kaiharia and others — 
Accused—Appellants. 

V. 

Kmpero }—Opposite Tarty. 

Death Ref. No. 11 and Criminal Ap¬ 
peals Nos. f)()4 and ()92'of 1931, Decided 
on 30th November 1931. 

(a) Criminal P. C. (1898), S. 297-~-Accu'ed 
committing robbery charged under S. 396— 
Number of accused less than five—Charge 
under S. 396 split up and treated as charge 
under S. 302 together with charge under 

S. 392—Accused convicted of murder—Con¬ 
viction held illegal—Penal Code, Ss. 302, 
392 and 396. 

Wlicro, ill a trial of persons iiocused of Laving 
rommitied robbery, tliu .Tiuigo dirocled the jury 
that if they found that the persons t.-iking part 
were not shown to be five in nuiiibcr, they eoiild 
split the fharge under S. 3<)fi and treat it as a 
charge under S, 302 together with a charge 
under S. 3‘J2, i. e. treat it as a substantive uhargo 
of murder plus a substantive charge of robbery 
and the jury acting upon the direction convicted 
two of the accused of murder: 

HeU'. that the convictions were liable to bo 
set aside and the accused worn to be retried 
upon a substantive charge under S. 302 and a 
sMbslnntive cliarge under S. 392. [I’ 2‘J5 C 1,2J 

(b) Penal Code (1860), Ss. 302 and 396— 
Charges under S. 302 is not minor to that 
under S. 396. 

The charge under S. 302 is not a minor charge 
t> the charge under S. 30(3. The charge under 
B. 39(3 is a charge under which a person who 
has uot committed murder is liable to be held to 
commit murder, because he is a member of a 
gang of dacoits in the course of which somebody 
else committed murder. [P 295 0 1] 

Manindra Nath Banerji— for Appol- 
lauts. 

Anil Chandra Hoy Choudhury—tor the 
Crown. * 

Rankin, G. J .—In this case wo have 
before us a reforouce under S. 374, Cr. 

T. 0., in respect of the accused man 
Madhusingh who has been senloncod to 
death. Wo have also an appeal on tho 
part of Madhusingh and we have further 
an appeal on the part of Powali, tho co¬ 
accused, who was also convicted under 
S. 302, I. P. C., but was sentenced to 
transportation for life. Both the accused 
.were also convicted under S. 392,1. P. 0., 


of robhory, but no separate sentence was 
passed by the learned .Judge upon this 
chai’ge. ft hppears Ithat there were five 
accused persons and the prosecution 
case was that six persons had really been 
concerned in murdering a Marwari 
Sliroff, Badrinarayan Agarwalla, and his 
servant Lin Lalung. The prosecution 
case was that Badri was going with his 
servant with certain rupees and smaU 
change to a Tea Estate called Kulikuclii 
and that, having crossed tho Kapili river 
ferry and having oomo to a littlo stream¬ 
let called Sahoridang, Badrinarayan and 
his servant were fallen upon by tlio ac¬ 
cused and were killed. They appear to 
have been cut to doath with long han¬ 
dled instruments of tlie charaotej' of a 
dao. The prosecution case was that tho 
accused persons had met on the day be¬ 
fore tho occurrence and at a time pre¬ 
vious to that to arrange this murder tor 
the purpose of robliory. Tlie prosecution 
case also was that more tlian fivo per¬ 
sons were taking part in the transac¬ 
tion. In the end, there lioingvery little 
evidence except tho confession of Powali 
which was evidence against liini, ilio 
jury came to a clear finding, first of all 
that the evidence of coiisi>iracy on the 
previous occasions was insufficient and 
they ac(]uitted all of the accused per¬ 
sons on the charge of conspiracy. In f,ho 
second place they found that it was not 
made out that so many as five persons 
had taken part in tlio ucciirrenee at all, 
tho result being that S. 390, 1. P. C., 
wsa entirely inapplicablo to tlio case. 

Tho learned -Judge liatl told that, if the 
jury found that tlie persons taking part 
were not shown to bo fivo in number, 
they could then split up the chargo under 
S. 39G and treat it as a chargo under 
S. 302 together with a charge under 
S. 392, [. P. C., that is to say, treat it 
as a substantive chargo of murder i»lus 
a substantive charge of robbery; and tho 
jury in bringing in their verdict against 
tho two appellants before us have acted 
upon that direction. The result is that, 
although these persous have all been ac¬ 
quitted on the conspiracy charge and in 
addition to that were only indicted for 
what I may call constructive murder 
under S. 390, and although the condi¬ 
tions on which the applicability of that 
section depends have not been made out, 
these people have been convicted of 
murder without ever being properly 
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charged. The matter is said to have 
bean made batter—although I think it 
has boon made worse—by reason of the 
muddled form under which the charge 
under S. 396 was drafted in the Sessions 
Court. Tt appears to have been drafted 
by somebody who really ought to obtain 
some further instruction in drafting be¬ 
cause ha charged all the accused that 
they committed dacoity by robbing Bin 
lialungand that, in the commission of 
such dacoity, Powali murdered Badri- 
narayan and Mudhusingh murdered Lin 
Lalung. Then it is said that in tliat 
way they all committed an oll'cnca 
under S. 39(5. As the charge contains 
the statement that Powali murdered 
Badriiiarayan and Madliusingh munlor- 
ed Lin Lalung if it said that this 
charge may be regarded hy ns as though 
it contained within itself a cliarge 
under" S. 30:i. If it did, prosumabiy 
Powali was only charged v/ith miinlor- 
ing Badrinarayan and prosumaldy Ma- 
dhusinglj was charged with only mur- 
<loring I/in J/alimg. As a inatt.,r of fad, 
thougli tlie evidence is not consistent 
upon this inattor, it would api»eav that 
llio main liulk of the jirosocution case 
was to sliow that Powali murilored the 
servant and Madliusingh murdered the 
ruahter. Wo do not know wliat the 
jury thought about that mattor. Wo 
do not know vvlio munlered whom ac¬ 
cording Lotlio view taken by the jury. 
•The confos.sion of Powali is an iinjuu"- 
jtant inattor bo consider and this matter 
jhas not been dealt with in a way which 
lean possibly be supp/uted. It is nuito 
jcloar that the charge under S. ;U)"3 is not 
ja minor charge to tlio charge under 
S. 396. The charge under S. 396 is a 
charge under which a person who has 
not committed murder is liable to be 
held to commit murder because ho is a 
member of a gang of dacoits in the 
course of which somebody else committed 
Imurder. That being so, the condition 
lot this record is quite out of order and 
jthoso two accused persons must bo re¬ 
manded for retrial. 

The appeals must be allowed, the con¬ 
victions and the sentences on these two 
accused must be set aside and their cases 
must be remanded for retrial. It is 
necessary to say that the case about the 
antecedent conspiracy under S. 120-B, 
I. P. G., should not he restarted against 
these people and the case is not .to be 


restarted against them on the footing 
that there were hve people taking part. 
The case is to bo started against them 
upon a substantive charge under S. 302, 
and a substantive charge under S. 392, 
I. P. 0. 

C. C. Ghose, J. —T agree. 

S. K. Ghose, J.— I agree. 

n.M./u.K. Appeal allowed. 
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Rankin, C. J. and Costello, .J. 

Surendrakrishna Hoy —Appellant. 

V. 

Shree Shree Ishtoar lihuhaneshwari 
Th akuran i —liesponi^ent. 

Appeals Nos. 23, 24, 26 and 93 of 1931, 
Decided on 13th May 1932, from judg¬ 
ment of Buckland, .T., in Suit No. 151 of 
1929. 

(a) Letter* Patent (Calcutta), Cl. 12—Land 
partly within and partly without local limit* 
—Each defendant need not be interested in 
land within jurisdiction. 

Tf a suit brought in tho High Court (original 
.■?idi‘) is properly framed, so a.s to ombraco land 
partly within and partly without the Icoal 
limits, it is in all casos a question of the discre¬ 
tion of the Court and if the Court exercises its 
discrotioTi in f.rvonr of entertaining the suit, the 
jurisdiction cannot be questioned. It is not neces¬ 
sary that each defendant or set of defendants 
must he interested in some land within the juris¬ 
diction ; A [ R 11)20 Uni 131 and AIR 1922 
Cal 500, E.vpl. nnti Dist .; 29 Cal 871, Rcl on. 

fP 300 0 1,2] 

(b) Hindu Law — Religious endowment — 
Family idol — Whether the endowment can 
be set aside by consent of all parties inter¬ 
ested —Quaere, 

It is doubtful whether under fliudu law at 
any particular time by consent of all the parties 
then inti'iestcd in the ondo^vmont, a dedic.ilion 
can he .sot .-ihide over) if the idol is a family idol 
(Quaere)-. 2 Cal ■'l/tl (P C), Eipl. A I 11 1920 Cal 
1083 and .1 I B 1926 Cal 442, Ref. fP 302 C 1] 

(c) Hindu Law — Religious endowment — 
Consent decree does not terminate debuttar 
character if such estate is not represented. 

.4 consent decroo obtained in a suit in which 
the debuttar estato is not represented docs not 
terminate the, debuttar character of the dedi¬ 
cated properties and the consent decree is not 
binding upon the dobuttai estate. TP ^02 0 2] 

(d) Limitation Act (1908), S. 10 and Art. 
144—Person not accepting shebaitship—Hi* 
possession is not tainted with fiduciary rela¬ 
tionship and is advrse to deity. 

A man is not born responsible as a sbebait and 
does not become a shebait against his will if he 
has never accei'tcd Ihe oflice 'of shebait, nor 
acted as a bailiff or a trustee of deity. Lie may 
be treated as an outsider and, for all purposes a 
stranger. His possession is not tainted in any 
way by a fiduciary relationship subsisting bet¬ 
ween him and the idol, and is adverse to the 
deity : AIB 1922 P G 123, Foil. [P 302 C 2]* 
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(e) Hindu Law — Religious endowment —' 
Idol i( not perpetual minor. 

Tho doctrine that an idol is a pcrxiotual minor 
is an oxtravaRiint doctrino ns it is open to sho- 
baits or any person inlorcstod in an ondowlnent 
to bring a .suit to recover tho idol’s property for 
dobntlar ])iirposos : 117 Cnl 885 [V (J), Itel on. 

fP 303 U 1] 

(f) Limitation Act (at amended in 1929), 
S. 10 and Art. 144 — Shebait't postettion 
cannot be adverse. 

As regards an idol's pro)>orty, a shobail stands 
in a tidneiiiiy relationship to the idol and there 
can he no adverse po!j.session bv .shebaits 

fP 303 C 2 : P 301 0 1] 

(g) Limitation Act (1908), Art. 144 and 
S. 28—Joint thebaitt dividing debuttar pro¬ 
perly between them — Rent and profits ap¬ 
plied by them to their own purposes — Still 
idiil's right is not extinguished, 

'I’lin possession of two joint .shebaits does not 
become adverse to the idol, even when they 
openly claim to divide the property between 
tlicm. Tlio fact of their pos.sfssioii is in accord- 
aiii'U with the idol's title, and the change inaue 
by them, in the inlciition with which they hold, 
evidenced by an application of tlie rents and 
ptotUs to their own piirposes and other acts does 
not extingiii.sh tho idol's tight, liccau.se such a 
cliangoof i)itenliun can only ho hronght liomc. 
to the idol by means of the shebaits' knowledge 
and tho idol cun only rc-act to it by the she- 
baits. No doubt any descendant of Iho founder 
can bring a suit against tlie .sho’oaits on the 
idol's behalf but such j)orsoiis have no legal duty 
to protect tho endowment and, nntil the shebait 
i.s removed or controlled by the t'ourt, lie alone 
o.m act for the idol : .1 1 R I'.Ufl MmJ 76W, not 

Foil. _ fP 304 C 2] 

(h) Hindu Law — Religious endowment — 
Family idol. 

While dealing with a family idol, there is no 
presumption that the settlors ever intended that 
tho family coreinonic.s, as the income iucreased, 
should hoconin mor,: and more uxjicnsiyc, : 19 Col 
5V[(PO), Rel on. _ [P;10()(12] 

(i) Hindu Law --Religious endowment — 
Shebait — Provision for residence is valid— 
But ultimate direction to build for heirs is 
for benefit of heirs. 

A gift for tho maintenance of a shebait nr for 
the ro.sidence of a shebait would bo a gift sub 
inodo to the idol. A irorsonal riglit may bo given 
to members of tlie fiimily fo reside in tho liouse 
provided for the thakur or provided for tho .she¬ 
bait ; but an ultimate ilirection for tho building 
of houses for (ho re.sidetice of the heirs is by no 
moans on tho same fooling a.s a direction for tho 
provision of a residence for the sheliaits. 

• . . fl' ^ 

(j) Hindu Law — Religious endowment — 
Construction — No absolute interest held 
created in favour of deity but only charge 
for worship and upkeep. 

The directions in a deed of oiidnwmoiit as re¬ 
gards the income of the proiicrty wore really' 
four. The first was the provision for taxes and 
repairs ; the second for worshiii and the feeding 
of Ijralimins ; the third provision was a direc¬ 
tion to accninululc and build (onaiitcd houses 
and tho final provision was a provision for the 
erection of a house or houses for the convenience 
,of residence and habitation of the heirs which 


was tho nllimale destination of the net proceeds, 
subject to the expenses of the worship : 

Held : that there was a charge for tho upkeep, 
worship and expense^ o! tho idol and that the 
idol could not claim to have an .absolute interest* 
ill any portion of the property which was gover¬ 
ned by the provision that tenanted houses should 
bo built on the land for the increase of tho in¬ 
come of the trust. [!' 30G C 2; V 307 C 2J 

S. N. Hose, S. AT. Bauerji .and /*. Iloy 
Ghaudhuri —for .Viipolhint. 

S G. Mitter, Nnpendra Xath Sircar 
ami P. N. Tiancrjee —for liRsjiomlont. 

llankiu, G. ■/. — Wo have lieforc ns 
fchreo appeals Nos. 23, 24 and 25 of 1931, 
by clilTeront parties—dcfomlant in a suit 
lirouglit liy a Hindu doifcy on 22nd Jann- 
ary 1929, for tlio [lurposo of ostaldisbini' 
titlo and olitaininff possession of, (a) four 
projiorticd allof’cd fcn bavo lioe'n dodi- 
catod to tlui doity on 5t)i T\lay l-S'^'d, and 
(Id certain inofussil ]M'oporti(’H allo;fod to 
bavo boon jmrcbiisoil on bobalf of the 
plaintilT doity liy a convovu noc, dated 
otli April liS9(i, Tho plaintilT's claim in 
r<5spoct ('f ono of tlio font' proiioitips 
comprised in tho dood of iiumoly, 

tJui jirojKirty known iis 15, Klliot lloail, 
was withdrawn at tlio trini and need not 
further concorn ns. Tho loarnod Judge, 
)iy his docroo, dated 19tli 1 k'comhor HMO, 
lias declared that tho plaintiff i.s abso¬ 
lutely oiditlod to the othc'r pro|u‘ities 
comprised in tho.so two deods fieo frotn 
all enoniiilirancos. Ho has dirooted such 
of the dofondants, as have boon found 
by him to ho in possession, to didivor up 
possession tii tho plaintifT and has I'iven 
other forms of relief to tlio jdaintiff as 
ai^ainst mort^’af’ee-dofondants iml in pos¬ 
session, Ho ha.s directed, as against 
Hrajanath Dc. that an account of mesne 
profits 1)0 taken. Tho other reliefs need 
not he mentioned here. 

In .Appeal No. 23, tho appellant is 
Brajanath De, who, with his hrothor 
Jlakhalciiai'.dra Ho, was a grantor of the 
deed of 5th May l8iSH, by which lie was 
declared to bo a shebait of tho phiintill 
deity. In Ap])oal No. 24, tho appellant 
is Satyacharan Do, the younger son of 
Rakluil. Satya appears to have been 
horn in February, 1H99. lie is tho son 
of Rakhal, by his second wife, whoso 
name is Sroemati Thakamani Dasoo. Ap¬ 
peal No. 25 is brought by two sots of 
mortgagees, wlio may ho oalled the Ray 
defendants and tho Mandal defendants, 
and who claim under mortgages made in, 
1922 and 1924, respectively, by Tulin- 
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biliari ]'>o, the oUlev son of Rnkhal. Pu- 
lin's estate is before the Court, it is re- 
prcscntotl by ^robini anjl Janiini, but wo 
liave already pointed out that Mohini 
sliouM sue as ]j]aintilf on his own ac- 
(’oin.t as well as on behalf of the idol and 
this aniendnient has without objection 
been oivlertvl by ns. By the deoil of 
ISSH, ilio two biothors Rakbal and Jlraja 
dedicated to tlio idol jn-ojicjties, which 
nov.- may bo roj^avdod as four : (i) -‘10, 
J’miiapulaii' Hoad, (ii) 1(1, 47 and 4H, 
Pliuli ajiaii Hoarl, (iii) 4b, Klliot Hoad 
and (iv) 4, lioyd Stieet. 

Of tbeso propeities, tlmiif'h all are 
in tlie etniions of Calcutta, only 4, 
hoyd Bticet, is witliin the ordinary 
oi’i:4ina} civil jiuisdiction of Ibis Court. 
The dc^d pi'(jvide.s tlial, out of Hio in¬ 
come to 1)0 inoduced from the pvopevtif-s, 
a suflicicnt aum is to be set aside for 
repairs; then tliat tlie s)ic)>a is to be per- 
fnrnird in a manner tberein sot [orth ; 
that Oov 01 iimeiit soi-iirilics ai'if (o ho 
[inicliascd out of tlie mivjiIus income left 
a I fer moel in,'.; tliese ixpcuri-s and tliat, 
when a siillicieiit sum lias in this way 
lu'OM acciimulafed the sbebaits are to 
cause tenanted liouscs to be built ou the 
dedicated laii'l and fiiat, out of the in¬ 
creased sui'tdns, buildin.ijs arc to he 
erected for the lesideiice and liahitation 
of the heirs of the ;;riintnrs. Tho deed 
states tliat the \aluo of the pioperlios 
.^ranted as dehuitai’ is Its. 17,(KH). 

In IHil'J, Haldial and Braja entered 
into a document, wbicli shows (hat, at 
(hat time, they had a l)usines.s wliich 
had not been dedicated to tho idol; and, 
in lS!Jb, tliis document ^\as cancelled hy 
another, which shows that tho hrothors 
linsscsscd jiroportios at 114 and .'lb Tlenia- 
puJiur Boad, another iiroperty in Hoojilily 
and a sliop in Wellesley Street. On bth 
April ISlKi, Bakhal and Braja, on the 
narrative that the ymrcliaso ])vico of 
Bs. 2,4()1-J l-O had heon saved by tho 
idol out of tho dehultar jiroperty, exo- 
culod a Bengali convoyanee, .sollinjy thoir 
inofussil profiorty, c.xcludinij thoir duel- 
linj? house, to the idol for this sum. 
Priina facie, in 189(5, tho hrotliors were 
still acfcinf,' on the basis of the deed of 
18H8. Bakhal diocl in .1901. llraja i.s 
still alive and is a defendant in this suit. 
By his will,dated 29th July 190l,B,akhal 
ai>polnted Pulin his executor, his younfyor 
son Satya to become oxeoutor when he 
attained majority. He directed Pulin 


not to sell anytbinyj till Satya came of; 
affo. He directed that his wife Thaka- 
mani 

“is to he maiiitiiiiiHlout of my estate and wilt 
liavc a rif.’ht to reside in my house.” 

The reference to the house is appa¬ 
rently a reference to 30, Boniapukur 
Koad, wliich had all alon^; heon used in' 
fact as the family dwelling house, con¬ 
sistently witli the deed of 1S8R, but. 
which was one of the dedicated prop-cr- 
ties. In December 1902, Rakhal’s widow, 
Thakamani, as the mother and next 
friend of Satya, who at that time was 
about four years of age, brought a Suit 
No. 8b2 of 1902—on tlio original side of 
this ITigii Court—to set aside the deeds 
of iSSiS iind 18ftfl, on the allegation tliat 
the dcdicaiion to the idol was, on the 
part of Rakhal and Braja, a mine colour¬ 
able de\ ire, never intended to be \alid 
or oyicrativo but intended merely to be 
used as a ‘■iiichl against creditors of the- 
grantors “should occasion arise in that 
behalf although no such occasion has 
arisen.” Tho defendants to this suit 
were liist of all Braja and Pulin. 9'hey 
wore dcserihed in tho cause title as 
alleg'd sliL'haits of tho deities. The 
infant sons of Braja and Pulin were also 
impleaded as dofoudants. In this suit, 
Braja. pleaded that Rakhal, his elder 
liroMier, liad always repvesentnd to him 
that it had heon the wish of thoir father 
that they should dedicate the properties 
and ho denied that tho dedication was 
a fraudulent device. Pulin, while mak¬ 
ing no admission as to the invalidity of 
tho dedication, suhmitted to tho Court, 
that lio had no objection to a jiartition 
being made of tho property, if tho Court 
thought it to he void or inoperative- 
for any reason. The minor defendants 
pleaded that they had no knowledge of 
the, niatt.cr.s and that they left their 
interests in tho suit to tho judgment, 
care and protect ion I'f the Court. Pulin, 
in 1903, liad taken out prohato of his 
father Haklial's will and, in his aOidavit 
of assets, had not set forth any of tho 
dedicated properties. Tho hearing of 
the suit came on before Stephen, J., on 
14tb Juno 1904. 

Tbc learned counsel for the jdaintifT,. 
in opening tho case, asked, according 
to the minute, that the deed of endow¬ 
ment be declared null and void, but 
that if it Wr’ere found to be partially 
operative, a scheme may bo fr'amed fo» 
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tlio purpose of worsliip and the remain¬ 
der declared invalid. He objected to 
the legality of the provisions in the deed 
for the devolution of the office of shebait. 
While the plaintiff’s counsel was still 
opening the case, the learned counsel for 
Hraja said that he did not want to take 
,a hostile attitude. He referred to the 
'doctrine laid down in Doorgatinth Roy v. 
'Ram Ghunder Sen (l), and suggested 
(that, as the idol was a family idol, by 
jconsont of all the parties, the dedication 
Icould ho set aside. Tulin’s counsel loft 
!tho construction of the deed in the hands 
of tho Court. Counsel for the infant- 
defendants suggested that there was a 
sufficient dedication to the idol. Tulin’s 
counsel supported tho suggestion, which 
had heen rn.ido on behalf of Traja, that 
a private dedication could ho annulijd 
by tho consensus of tho whole family. 
Tlio hearing having been adjourned, tho 
case was called on six days later, namely, 
on ‘JOth Juno. Braja’s counsel suggested 
that the debattar should ho put an end 
to and that thi.s would he to tlio benefit 
of tho infants. Counsel for the infant 
defendants suggested that a small por¬ 
tion should remain debuttar for carrying 
on the shcha, but this proposal reeniicd 
little support ami was dropped. In tlio 
•ond, the Court made a consent deertio in 
tho niture of a preliminary decree for 
partition, directing tho property to bo 
divided into moieties, one to go to Braja 
and tho other to belong to Tulin and 
Satya jointly, with liberty to Satya to 
claim a further partition to separate his 
•oiio-fourth share from Tulin’s Braja 
was appointed receiver. Tho Ctnirt cor- 
fiiiiod that this was for the benefit of tho 
infant sous. Tho decree is expressed to 
1)8 a decree by consent of tho adult par¬ 
ties by their respective counsel. It sob 
aside tho deeds of 1888 and 189G and 
dirocted them to bo cancelled by the 
Registrar of this Court and a copy of tho 
docroo to bo sent to tho Kegistrar of 
Deeds anti Assurances. 

Under this decree, Braja collected 
•vents fi’om tho tenanted property com¬ 
prised in tho endowment, giving receipts 
as receiver on behalf of himself, Tulin 
and Batya, on the footing that the shares 
of each wore 8, 4 and 4-anna8, res¬ 
pectively. Receipts dated Till, 1312 and 
1313 have been produced in evidence. 

1 . (1876) 2 Oal 341= 4 lA 52 (1*0). 


On 12th June 190fi, a final decree for 
partition was made by Stephen, J. The 
parties liad really come to terms as to 
the properties to be allotted to each and 
the decree allotted tho properties to be 
in accordance with that agreement, gave 
judgment for Rs. 5,000 owelty money in 
favour of Braja against Tulin and Satya, 
and directed the piirtios to o.xecute tho 
necessary conveyances. So far as Braja 
is concerned, there can be no doubt tliat 
ho hasat all times acted quite consistently 
under this decree. On 2nd September 
1907, he sold 15, Ellif)t Road, which had 
boon allotted to liim to one K. K. Milter. 
This property is now not in suit. 

Satya, at the time of the decree (1900), 
was about eight years of ago,, and ilio 
properties which had been allotted 
jointly to I’uliii and him were taken 
charge of by Tulin. Thnkamaiii, Satya and 
Tulin went on living together at No. UO, 
Boniainikur Road, and it is clear, uiion 
tho evidence that Tulin collected rents 
of tho jn'operties allotted jointly to him¬ 
self and his brother and as oxeeutor of 
Kakhal’s will from other ineenie-produc¬ 
ing pr()i>e.rties. Out of moneys coining 
into his hands from one sniiree or tho 
other, he paid tho expenses of the joint 
family, i. e., he maintained Satya and 
his mother together with himself. Bet¬ 
ween 190(1 and 1910, No. 30, Beniapukur 
Road was on the Assessment Register in 
tho name of Tulin for self and Satya; 
Nos. 17 and 48, Thulliagan Koad appear to 
have boon put into tho name of Tulin 
Mohini, tho eldest son of Tulin, who brings 
this suit on behalf of the idol, states 
that his father was dealing with tlieso 
properbio.s as his own secular properties 
(Q. 9) and that he has come to know that, 
after tho decree for jiartition, the pro¬ 
perties were divided (Q. 5(1). There sooms 
indeed to bo no reason to doubt that, as 
Mohini says, since tlio partition, the 
names were changed into tho names of 
Braja, Tulin and Satya and that tho 
rents have beeii collected and appro¬ 
priated in accordance with the decree, 
Tulin and Satya together possessing 
their shaves of the dedicated properties 
for many years. The case, as made by 
the plaintiff, is that none of tho proper¬ 
ties claimed are in the possession of the 
deity. 

When wo come to the year 1917, we 
find that Satya is coming of age. In 
1918, he gets a grant of probate to his 
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father'd will jointly with Palin. It is evi- 
dont that, at this tiuio, ho is not satis- 
iiod with merely living at No. 30, Boni- 
aiJukar 1.1 Ji I, an I b3in' maintained by 
Pulin; and, on 20th .\ugust lOlrf, ho sued 
J’ulin at .Vliporo for partition. In this 
plaint (p.ira. o), ho treats the properties 
j)artitioned by the decree of 1902 as joint 
properties of Rakhal and Braja. lie 
says that his father, Rakhal, had some 
solf-aoquirod properties as well and tliat 
Pulin has been managing all these since 
his father's death, lie says that, till 
the end of the Bengali year 1321 (i. e., 
.■\pril 191H), Pulin had paid to him and 
his mother only the uostsof maintenance 
and had kept all the balance of inooino 
in his own hands. Ho charges Pulin 
with having appropriated to his own use 
assets (ff a money-lending business be- 
longiti-; to his fatliur’s estate. He makes 
other charges against Pulin, says that 
the whole of his lather's estate has been 
administered and asks for partition and 
accounts. Mo includes among the ini- 
movablo jn’opertios of his f.itber, Nos. 31 
and 3o, Beniaimknr lload, '.v'liicli liad 
never been dedic.ited at all, as well as 
No. 30, Beniapiikur R'lail, and Nos. K), 
17 and IH, Pliulbagan Hoad, which had 
heeii dedic.ited. By his written state¬ 
ment in tliis suit, \orilieil in lleeomber 
It/IH. Pulin set. u[i the do.vl of l8^iS and 
I'.laimoil that the decree of 1!)0(J was 
fraudnhmtly ohlainoil and that the pro- 
porties lun! not losttheirdehiittarcliarae- 
ter. He alleged that, siin-e the deatli of his 
father, he, S.vt.ya and Thak.imani had 
lived together in the same moss and tho 
I out of the, ejmali tenanted houses and 
lands had been jointly realised and sjient 
tiO meet the expenses of the ejmali 
family. 

In this connexion, he makes alloga- 
tioui^intendod to parry tho claim for ac¬ 
counts. A receiver was appointed in tho 
suit and, on Kith .June 1921, a prolimi- 
nary decree for partition and accounts 
was made by tlie Subordinate ,lu<lgo. 
From this docroo, Pulin appealed to tho 
High Court. Ho asked to be allowed to 
adduce in ovidonce a document whicli he 
said allowed that the decree of 1901 was 
tho result of a collusive arrangemout 
between himself and his uncle Braja. 
Thallligh Court, however on 30bh March 
1922, dismissed his appeal and refused 
to allow to go behind the consent decree 
of 5th June 1906, to which he was a 


party and, upon whieh ho liad for a long 
time acted. On 5th September 1922, 
Pulin oxeoutod a mortgage to the Ray 
defendants, in respect of which they are 
nosv impleaded. Tho mortgage was for 
Rs. 28,O0O and tho mortgaged properties 
wore Nos. 4G and 47, Pliulbagan Road. 
He recited the deed of 1888 and tho 
decrees of 1904 and 1900. On 12th 
Marcli 1921, ho granted a further morb.i 
gage for Rs. 25,000 to the Mandal dofen- 
dants, mortgaging No. 30, Beuiapukur 
Road and Nos. 46, 47 and 48, Phulbagan 
Road, as also Nos. 34 and 35, Beniapukur 
Road to them, and reciting tho Ray’s 
mortgage. 

In December 1924, Pulin died intestate, 
leaving liifj sons Mohini and .lamini as 
his hoirs and, in 1920, the Ray mort- 
gagoos filed a mortgage suit .at .Mi pore 
against his sons and tho Mandal defen¬ 
dants as intovested in tho e<inity of re- 
domiition. In April J937, Mohini lilod 
a written statement, in which, among 
many other defcncoa, he set uj) a claim 
that tho mortgaged pioporty is dohuti ar. 
As ho ilid not iii)i>car at the liearing of 
the suit, a preliminary mortgage docroo 
was made cx p.irto on I7th February 
1928, followed by a final decree on 28th 
July of that year. Moliini, having failed 
in liis application to set aside the cx- 
parte dccroo, brought this suit on 22ml 
January 1929, on behalf of the deity. 
It is quite obvious that Moliini's father, 
Pulin, having lost ovc'rything and run 
through the whole of his projjerby is t!io 
fact w'hich accounts for his son’s ofToit 
to set up tho property as dolnittar. The 
right of tho idol however is a dilTereut 
thing from the merits of Mohini. 

liOgically, issue 1 which claims atten¬ 
tion is tho contention on behalf of tlie 
mortgagoo-defoiidant s that tho learned 
Judge had no jurisdiction to enter¬ 
tain this suit as against them, on the 
ground that no one of the pro[)t'rtie3 
mortgaged to thorn by Pulin is within 
the limits of the Ordinary Original Civil! 
Jurisdiction of this Court. The only one' 
of all tho dohiittar properties, which lies 
within that jurisdiction, is the property. 
No. 4, Roy<l Street, which on the parti¬ 
tion of 1906, went to Braja. Tho Benia-, 
pukur Road and Phulbagan Road pro¬ 
perties were outside that jurisdiction. 
Tho learned Judge has restrained the 
mortgagee-defendants from putting up 
their mortgaged properties to sale and, 
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has declared the title to be with the 
idol. The (luestion of jurisdiction must 
bo answered by reading Cl. 13, Letters 
Patent of 1865. The suit, in ray judg¬ 
ment, is a suit for land within the 
meanin,« of Cl 12, which says that this 
Court shall have jurisdiction to entertain 
a suit if the land is situated either wholly 
|or, ill case the leave of the Court shall 
have been first obtained, in part within 
the local limits of its Ordinary Original 
Jurisdiction. In the present case leave 
was granted under 01. 12. The conten- 
tion of the mortgagee defendants is that 
O. 1, R. .“I, Civil P. C., proceeds on the 
assumption that the Court Inis jurisdic¬ 
tion and tliat the provisions of that order 
cannot bo used to oxteiid tlio jurisdiction 
given by the Jjettors Patent. They roly 
upon fjrnyal anil North IVestrrn lij/. Cj. 
Ltd. V. Sadtirani Bhairodan (2). That 
was a case not of a suit for land, hut one, 
where various causes of action having 
been brought against various defendants, 
it ajipearoil that the whole of the cause 
of action against one defendant had 
arisen entirely outside the limits of tlio 
jurisdiction. In such a case, O. 1, It. 8 
which merely has the effect of allowing 
parties or causes of action to ho joined 
if the Court has jurisdiction to deal with 
them, was held to bo an insufficient 
foundation upon which to introduce a 
cause of action which was not within 
Cl. 12 at all. 

ft seems to me however that under 
Cl. 12, the case of suits for land requires 
sei»arate consideration. It contemplates 
a suit being brought for land and sucli 
land lioing situated partly witliin and 
partly without the jurisdiction. Tlio 
cause of action does not matter in such 
a case, except in so far as it affects the 
property of tho joinder of the claim to 
the difforent parcels of land in tlie same 
suit. Two different suits cannot cer¬ 
tainly be rolled into one for tlio purjioso 
of obtaining jurisdiction over land out¬ 
side the Timits. If however the claim 
to the different parcels of land is pro¬ 
perly l>a,.sed upon a common title and the 
ri<;iit to relief arises out of tlio same set 
of facts, I do nui, think it can be laid 
;down that each defendant or sot of de¬ 
fendants must bo interested in some land 
within tho jurisdiction. It is to bo ob- 
jserved that the question wliotber, in any 

2. A I R 1922 C.il 600=70 I 0 220=19 Cal 
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particular case, the jurisdiction is to bo 
exercised is left to the discretion of tlio 
Court. In Krishna Kishorc Do v. Avinr- 
nnth Kshettry (3), the mortgagee of cor-i 
tain land outside the local limits sub- 
mortgaged his interest, at the same time 
granting a mortgage over property within 
the limits as security for tho same debt. 
The sub-mortgagee—so to call him — 
brought a suit on tho Original Side 
against tho original nim tgagor and tho 
mortgagee. It was hold that leave under 
Cl. 12 had been improperly granted and 
that the decrees were without jurisdic¬ 
tion. It was held that the proper course 
would have been to bring a suit in the 
High Court to onforco the mortgage over 
tlio Calcutta property and to .forcc!(.BO 
the 3ul)-mortgagee’s interest in tho other 
mortgage, but that tlio mofuRsir proper¬ 
ties could only liavo been sold in a suit 
brouglit in the mofussil Court. This 
decision proceeded iiartly upon eoLisidora- 
tions as to "cause of action” and iiartly 
u[)on the view that tho original mortgage 
contemplated a suit iu the mofussil 
Court. Now, jurisdiction under Cl. 12 
of the Letters Patent cannot depend 
upon tho (piestion wlieMior the ieaie has 
been i)ropeily granted as a mattoi’ of 
(lisoretion. 

It miisl, depend u)>on the (lucstion 
wlictlior the suit is of the class dchcribed 
by the clause as the class with reference 
to whicdi the discretion is given. 01. 12 
must be applied, in my jiidginent,on tho 
footing that the land which tho plaintiff 
can properly claim in one suit is to bo 
detormiued first of all hy certain prin- 
ci[)l 0 B or rules of law. 1 do not I hink- 
the test can he whether Llie plaintiff, in| 
order to succeed as regards land within' 
tho limits, is obliged to join parties in-j 
terested in other laud; especially if this; 
moans whether lie could have disiienped 
with their presence by framing his suit 
in some ot.hcr way, and bringing a multi¬ 
plicity of suits. If a suit is proporly 
framed, so as to embrace land partly 
within and partly without the local 
limits, it is in all cases a question of the 
discretion of tho Court and if the Court 
exercises its discretion in favour of en¬ 
tertaining tho suit, the jurisdiction can¬ 
not be questioned. T see no other wj).y to! 
make 01. 12 work. It may or may not' 
bo hard uixm a person wlio has taken a 
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rnortiga^'e of land at Alipore that he 
should be impleaded in Calcutta. 1 think 
it would be harder still if important 
questions of title had to be lititjaled 
separately as between dilTorent parties, to 
the great inciease of litigation and at the 
risk of partial and inconsistent deci- 
sions. The passage, whicli the loarucd 
•ludgo has quoted from (he case of 
Nuiido Kuviur Nasker v. Banomali 
■Gaijan (I), alTords some support to the 
(ioustruution which 1 have jmt upon 
•Cl. 1‘2. The «jlauso must, in an\' event 
bo considered with roforouco to the 
particular cascniado by tlio plaint. Hero 
the i)hiinliJl”s cuso was that liraja and 
I’ulin jointly held the shohaiti, that the 
decrees ,<>[ lf){)l and wore collusive 
and void otlicrwii-o. The idol, on that 
case, eofild not sensibly have sued Draja 
to recover the Jluvd Stree.t jiroperty 
W'ithniit bringing ruliu's lopresonlatived 
l)cforo tlu) Court, a7id without so doing 
it would liiive asked in vaiii fur any 
c<iiiitahlo redief against Tlraja such it 
claimed. PuHti's mortgiigoes have taken 
title, witli tlieir eyiss uium, under the 
decree of IdOfi, and if his estate must he 
imi)leadeil tliey must he joined. It may 
here he noted that if tlio dedication of 
tho mortgaged lands ho held to be, not 
an ahsoluto dobuttar l)ut a charge fo.r 
tho vvoishipof tiie idol extending over 
tho morlg.-iged lands and the Koyd 
Street prof) 0 rty together witli otlier 
lands, it would ho necessary in a suit 
to dceliiro and enforeo tho charge that 
all tho lauds ailoeted should ho dealt 
with in one and tho same suit. Tho 
ohjoetiou as to jurisdiction should, in 
my opinion, ho disjuissod. 

The next issue fur doeisiuu is wliothor 
tho dedication of 1888 was valid and 
olToctive. This issue was formulatod at 
the trial, hut that it was not pressed is 
clear. T1)0 learned Judge says: 

“it has not hocn iirgiiod that them w.as no v;djd 
dodiuation or that the idol Wiis not olTfoctivelv 
endowed with the properties iii suit by the deed 
of l.S8-i.” 

In this Court, an endeavour was how¬ 
ever, made to raise the rjuestion. The 
inortgagoO'dcfendants, by their written 
statement, pleaded that tho deeds of 
1888 and ISUG were never given effect to 
and were never meant to be operative, 
but waro merely colourable and benami. 
On that issue, the burden of proof lies 

a. (1002) 2U Ual 871. 


heavy upon them and the question is 
one of fact. It appears that the deposi¬ 
tion of Thakamani Dasoe had been taken 
on commission at great length at the 
instance of tho mortgagees and Mr. A. K. 
Eoy, who appeared lor the mortgagees, 
in opening his case, said: 

“Then there was some avidLiiiro tnkcn on rom- 
raishioii. Having ir^.vrd lu the view I am going 
to lake of this caso and tho way [am going to 
put it boforo Vour Ijordship I don't tliiuk 1 »lnvll 
have to refer very much to this ovidoticc )[ at all. 

1 m.iy bo wroug, hut I am proposing to tako a 
certain course wliich will not iiccc..sitalo iny 
reading this cvidunco before you, but as Iho 
evidonco has been taken I don’t know whether 
I shall be right in not rc.iding it altogothor. 1 
simply tendur it and leave it there. 1 will 
perhaps refer Vonr Lordship to pas.sngos in it 
that 1 may want. It is p.irt of tho record." 

In fact, as wo are informed, a passage 
from tho deposition, bearing upon the 
question of tho consensus of tho whole 
fttmily tu abrogate tho dehiittar in l‘J04, 
was road to tho learned .Judge, but no 
part of this evidence was read to him, 
having any bearing upon the (luestiou 
whotlior tho deeds were fraudulent or 
colournhle. Thakainani Daseo is a wit¬ 
ness, who, in lyOii, alleged, (m behalf of 
Satya, as wo have seen, that tho deed 
was a shield against possiljlo creditors, 
though no occasion to use it had arisen. 
That is a singularly feclila ca.so and her 
evidence is small support for it. Slio is 
ii biassed witness, a witness whom we 
have not seen and liaving made tliis 
case in tho suit of lyOil, 'she called no 
evidenee whatover in support of it. ff, 
moreover, this matter had boon jirossed 
before tho learned Judge, it was a matter 
upon which tho plaintiff would, in my 
opinion, have been entitled, if necessary, 
to give rebutting evidence. It is idle 
to ask us now to allow this question of 
fact to be agitated in the Court of 
tho appeal. I have no doubt, the main 
reason why this point was ahandonod 
was that tho evidence in support of it 
was thou.ghl to ho hopelessly insufliciont. 
Any question which can Ivo raised on the 
face of the deed (jf 1888, however is in a 
different jmsiLion. Tf it can he contend¬ 
ed, as a matter vif construction, that 
the document does not vest the proper¬ 
ties in the idol, hut merely charges 
them with a siillicient sum for the main¬ 
tenance of the worship, this contention 
can be considered here. As I am not of 
opinion that tliis contention can ho up¬ 
held as to all the properties, it will be . 
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oonveniont, for tha present, to proceed 
on the hypothesis that the properties 
ware absolutely dedicated and to exa¬ 
mine this hypothesis later. 

On this assumption, the next issue is 
whotlier or not it has been shown either 
that the debuttar character of the pro¬ 
perties was validly terminated in 1904 
or that the plaintiff deity is bound by 
the decrees made in the suit of 1902. 
It seems to me that it is one thing to 
bring a suit against a Hindu God for a 
declaration that the members of the 
family have terminated the endowment 
and, upon proper proof of this, to obtain 
a declaration to that effect, and another 
thing altogether to take a consent 
decree setting aside the deed of endow¬ 
ment in a suit constituted as the suit of 
1902 was constituted. I am not pre¬ 
pared to liold on the strength of the 
well-known passage in the case of Door- 
qanath Roy v. Rum Chunder Sefi (l), 
that there is in Hindu law any warrant 
for the proposition that at any i)articular 
time by consent of all the parties then 
interested in the endowment, a dedica- 
;tion can bo set aside. The passage, so 
jmuch relied upon, does not apjiear to 
:tne to bo intended as a considered opin- 
|ion to that effect, and before imparting 
jany such doctrine into Hindu law there 
jis much to bo considered. T respectfully 
.adopt what Ohatterjea, J., said upon 
this subject in Chandi Gharaii J)as v. 
Dulal Chandra Paik (5), and T would 
■also here refer to the observations of 
iChakravarti, J., in Sreepati Chatterjee v. 
\Khudi Ram Banerjee (G). 

1 am, moreover, not satisfied, upon 
the evidence of Thakamani,coupled with 
the fact that no female member of the 
family did bring a suit to challenge the 
decree of 1904, that the consent of the 
female members of this family to put a 
complete end to this debuttar was, at 
any time, thought of or asked fojr or ob¬ 
tained. Pulin and liraja were described 
by the *|plaintiff as “alleged shobaits” 
in the cause title of the suit. Nothing 
in the w'ay of proof of a proper legal ter¬ 
mination of the debuttar was adduced 
before the Court and the Court came to 
no findings either of fact or of law. ft 
acted on the consent fll the adult defen¬ 
dants and, as the determination of the 
debuttar was of advantage to the patri- 
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monial interests of the minor defen¬ 
dants, the Court allowed them to con¬ 
sent to the decree. Such a consent de¬ 
cree has no greater operation and is sub¬ 
ject to all the infirmities of a bargain 
made between the parties. In my judg¬ 
ment the question whotlier the debuttar 
character of the properties was validly 
terminated in 1904 must bo answered in 
the negative. Notwithstanding that the 
proceedings in the suit of 1902 were in 
no way fraudulent, the decrees of 1901 
and 15106 are not binding upon the de¬ 
buttar estate. 

Proceeding still upon the assumption 
that the properties were absolute de¬ 
buttar, the next question in my opinion 
is the question of limitation. , Satya’s 
father having died in 1901, when he was 
two years old, his mother in the follow¬ 
ing year repudiated, on his behalf the 
validity of the endowment, lindor tho 
decree of 1904, a moiety of the dedicated 
property was declared to belong jointly 
to Satya and Pulin. Satya tiiough an 
infant of five or six years, was theroaflor 
in possession according to liis sharo. 
Prom 1906 the possession of Pulin was 
the possession of Satya and vice versa. 
Between 1904 and 190(i tho properties 
were in possession of a receiver on be¬ 
half of Braja, Pulin and Satya according 
to their shares. In my judgment no 
question arises as to Satya being a sho- 
bait of tho deity on tho death of his 
father. A man is not born responsible, 
as a shobait and docs not hecomo a she-' 
bait against his will: he had never ac | 
copted the office of shobait, nor aci.ed asj 
a liailiff, still less as a trustoo of the 
deity, lie may bo treated as an out¬ 
sider and, for all purposes a stranger. I 
am not prepared to hold with tho learn¬ 
ed Judge that because the moiety allot¬ 
ted to Pulin and Satya was not in 1906 
divided between them by moles and 
bounds, Satya lias not had adverse pos¬ 
session against tho idol within the 
meaning of Art. 144 of the scliedulo to 
Limitation Act. If Satya had not been 
in actual onjoymont of his sharo at all, 
still the possession of Pulin would have 
been the possession of Satya. But Satya 
was as much in possession as his brother 
and his possession according to his share 
is not tainted in any way by a fiduciary 
relationship subsisting between him and, 
tho idol. As the Limitation Act stood. 
12 years after 1904, S. 10 of the Act did' 
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not apply; see Vidya Varuthi Thirtha v. 
lialusami Ayyar (7). 

The doctrine that an idol is a perpe¬ 
tual minor is, in my judgment an extra¬ 
vagant doctrine contrary to the decision 
of the Judicial Committee in such cases 
as Vamodar Dns v. Lalthan Das (H). It 
is open to shebaits or any iiorson inter¬ 
ested in an endowment to bring a suit 
to recover the idol's property for dohut- 
tar purposes. AVhile strong facts may 
lie necessary in order to establish ad¬ 
verse possession, in any case in which 
there is a reasonable pos.sihility that the 
possession is being held under the idol’s 
title, the facts of the present case are 
clear and plain; so far as any member of 
this family was concerned, the utmost 
publicity' and the utmost solemnity at¬ 
tached to the change, by which Braja 
took the T'llliot Hoad and Hoyd Street 
in’opcrties, and Rakhal's branch took the 
otiicr properties. Had Hakhal's brunch 
by the same decree taken a partition 
between themselves, tlic matter might 
have been slightly plainer, which was 
plain enough already. Satya was not 
acting fraudulently in ccllusion with 
Pulin. 1 attach no im])ortanee, either 
in fact or in law, to llie circumstance 
that the possession enjojed by Satya was 
enjoyed in the ordinary manner in which 
family property is enjoyed in Bengal by 
a niemljer of a Hindu family. The learned 
counsel for tlio plaintiff has complained 
of the paucity of evidence as to Satya’s 
possession of the debiittar properties for 
tlie 12 yea»s after lUOl. This cannot 
be meant (o apply to tiio {iroperty at 30, 
Bc'iiiapukui' Hcacl, but in any case it is 
entirely explained by the fact that the 
plaintiff, both by his case and by bis 
evidence, admitted tlio possession of 
Tulin and bis younger brother from the 
beginning. 

It is not in the least necessary to in- 
(juiro how much pocket-money Pulin al¬ 
lowed to Satya out of the estate or what 
was spent upon his maintenance while 
Hakhal’s brajicli all lived together at 
30, Beniapukur Eoad. Nor it is neces¬ 
sary to pursue any in<iu!ry as to how 
much of the money spent on the ojmali 
establishment could have been derived 
from other properties left by Rakhal. T 
77 A I h T92‘2 ’P C 123=65 10 161=48 l A 
302=44 Mad.R31(rC) 
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will consider in a moment whether 
Braja and Pulin, having accepted the- 
office of shehait, can bo heard to sot up- 
adverse possession against the deity 
within the meaning of Art. 144. Assum¬ 
ing that Pulin cannot, 1 hold that SatyA 
can and that jio fiduciary relationship of 
Fulin to the deity jirevents Satya alleg¬ 
ing us the fact was, that to the extent of 
his share ho had adverse possofsion. Wc- 
have seen that after Satya came of age- 
in 1!I17 and fiuavrollod with Pulin, so- 
far as to bring a suit against him for 
partition of his share, Pulin by his writ¬ 
ten statement, set up the dehuttar cha¬ 
racter of the properties with which we 
are concerned. Save as a defence to his- 
brother's claim, 1 am satisfied that 
Pulin, at no time made any pretence 
that the properties on which his branch, 
of the family were living were dobuttar. 
As an obstruction to Satya’,s right to parti¬ 
tion, a contention of debuttar was thought 
to suit bis interest. When he failed to pre¬ 
vent his brother from getting a decree, 
he mortgaged these very properties in 
1922 and 1U24 for large sums of money. 
In my judgment, it is proved that, from 
1904 and even from 1900, Satya had ad- 
veise possession of his share openly,, 
continuously and completely. Assuming, 
therefore that all the properties in suit 
were absolutely dedicated, the suit as- 
against Satya fails. 

The mortgagees, if the property mort¬ 
gaged to tliem was dedicated absolutely, 
cannot defeat this suit, by reason of the 
lapso of time, since (be date of their 
mortgages of 1922 ami 192-1. On this 
point, their defence must be that their 
mortgagor’s possession cxtinguislied the 
title of the idol. They may say that 
.\rt. 142 applies to the plaintiff’s suit, 
hut, if the suit as against them is treated 
as a suit for possession, the idol is in a 
position to answer that twelve years 
before tliis suit, say 191'C, it was in pos¬ 
session by its shehait Pulin. If, by that 
time, Pulin’s wrongful dealings had not- 
extinguished the idol's right, they 
amount to no more than a cloud upon its- 
title. Botli Braja and Pulin wore she- 
baits who had accepted office; neither of 
them was a trustee in the sense that the 
debuttar property was vested rn him. 
But they were managers or bailiff's for 
the idol as regards its properties. The'j 
office of sbebait has other aspects, but 
that, as regards an idol’s property, he' • 
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St-Ill Is in fiduciary relationship to the 
■idol, is a jiroposilion whicli cannot bo 
[quostionod. Assuming that S. 10, Lim. 
!Act, as it stood before 1929, did nob 
* apply to them, wo have to consider who- 
bhor, prior to that year, the idol had lost 
all right to recover the properties, with 
the result that S. 28 of the Act came 
into play and extinguished its title. 
Unless they can be lioard to allege and 
unless they can prove that their posses- 
sion has been adverse to the idol within 
the moaning of .-Vrt. 144, their possession 
is tlio possession of tlio idol however 
flagrant bo the broaches of fiduciary duty 
icoinuiitted by them. Twelve years from 
|l904 is 191G; twelve years before this 
suit of January 1929 is January 1917. 
As the position has* not altered, in the 
tneantiine let us look at 1917 and the 
reasoning will apply both to the shebaits 
and the mortg.agees. If tlio idol had 
brought its suit in 1917 what, according 
to the substance and truth of the facts 
alleged in the present plaint and proved 
in the present case, would have boon the 
nature of its claim ? 

‘•Tho properly is mine : it is m the h.uids of 
my bailiffs : they are dealing with it wrong¬ 
fully : restrain their wrongful acts or direct 
them to band it over to auother agent on inv 
behalf.” 

Such a claim is on tho basis of the 
plaintitl’s present possession bv the hand 
of the defendants and, in my judgment, 
that is tho real character of the claim 
as against Pnlin’s estate and Braja in 
tho present suit. Verbal oritici/m of 
para. 16 of tho presout plaint cannot 
alter tho legal character of tho case made, 
on tho facts alleged by the plaint and 
established by tho evidence. Tho real 
question therofure is whether the sho- 
baits as against the idol could have said 
in 1917: 

“The idol is not in possession by us because 
for twelve ye.ars wo have claimed tho properties 
for ourselves." 

That is Art. 141 or nothing. Before 
the judgment of tlie Judicial Oomtnitteo 
in tho case of Vidya Varuthi Thirtha v. 
Jialnsaini Ayyar (7) it appears to have 
been generally assumed that S. 10, Lira. 
Act, would have rendered impossible such 
a contention on tho part of a shehait. 
That decision, not less by its reasoning 
than by its authority, made it impossible 
to hold that a shehait is a person in 
whom the debuttar property is vested in 
trust for a specific purpose. The Jjimi- 
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tation Act was, in consequence, amended 
by Act I of 1929, so as to bring shebaits 
within tho section, hut the case before 
us must be dealt with apart from this 
amendment. If a sliohait can set u]) 
Art. 144 against the idol, no case could 
well 1)0 stronger, on the facts, than the 
present case, whore tho i)artic8 honestly 
thought themsolvos entitled to bring tho 
endowment to an end and satisfied a 
Jiulge that they had done ail tliat was 
necessary for that j)urpose. I am not 
prepared to hold, as a matter of con¬ 
struction of tho Tiiinitation Act, that an 
idol is a perpetual minor as was sug¬ 
gested in llama Iteddy v. lianyadasan 
(9), that a hailifl or manager is in the 
same position as a tenant mortgagee or 
pawnee who have a possession on their 
own account, or that a hailifl, whoso 
open cl.iim to he in possession in Ids 
own riglits is acquiesced in by his prin¬ 
cipal for twelve years, cannot cunio 
under Art. Ml. Rut, in tho present 
case, we have to see wliothor, the pos¬ 
session of two joint shol)aits hecomes ad-; 
verse to tho idol, when they openly 
claim to divide the property between 
them. 

Tho fact of thoir possession is in ac¬ 
cordance wit'll the idol’s title, and tho 
question is, whotlior tho change made by 
them, in the intention with whicli they 
hold, evidenced by an application of the 
rents and profits to thoir own fiurposos 
and other acts, extinguishes tlio idol’s 
right. I am iiuito unable to liold tliat 
it does, hcoauso such a change of inten¬ 
tion can only be brought home to Liu 
idol by moans of the shehait’s knowledge 
and the idol can only ro-act to it by tho 
shebaits. Adverse possession, in such 
circumstances, is a notion almost void ofj 
content. True, any heir or perhaps any 
descendant of tho founder can bring a 
suit against tho shebaits on tho idol’s 
behalf and, in the present case, it may 
be said that tho acts of tlie shebaits 
must have been notorious in the family. 
But such persons have no legal duty to 
protect the endowment and, until the 
shehait is removed or controlled by thel 
Court, ho alone can act for the idol. 

In Seetaramaraju v. Subharaju (10) 
the question was discussed whether pos- 
sossiem could he adverse against a lunatic 
an. I the opinion was expressed that, 

9. A I B 19-26 Mad 769=49' Mad 6J.n. 
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under the Limitation Act, this would 
depend upon whether any fiduciary rela¬ 
tion subsisted between the parties. I 
do not find it necessary to examine the 
particular provisions of the Act as to 
lunatics and minors, and I am not sug¬ 
gesting that there can be no adverse 
possession against an idol. It is suffi¬ 
cient to hold that there could be no ad¬ 
verse possession by the shebaits. 

These findings dispose of the present 
case upon the assumption unchallenged 
in the trial Court that the true effect 
of the deed of 1888 was to grant the 
property absolutely to the Thakur so as 
to make it absolutely debuttar. This 
question of construction was not in the 
pleadings separated out from the ques* 
tion wh’etber the deed could be shown 
by exU'insiu evidence to represent no 
more than a colourable pretence of dedica- 
tion not intended to be acted on. The 
written statement of Braja in para. 2, 
however 

"rabmitf that no valid dedication was cdcctod 
by the said two documents tioc was any charge 
created in favour of tlie idol or anybody else." 

In para. 2 of Satya’s written ‘state¬ 
ment he 

“denies that there was any dedication absolute 
or otliciwiso in favour of the said deity." 

Issue 1 framed is: 

“\V.is Ihoro a valid dedication effected by the 
instrument of 5th M.ty lidS and the dooi of sale 
of Gth April 1890?’’ 

In this Court, the learned counsel for 
the appellants raised the contention 
that the true el'feot r»f the deed of 1888 
is to [irovide that, after the cxfiense of 
religious worship and ceremony has been 
mot, the surplus income is to be in¬ 
vested in tenanted houses for the pro¬ 
duction of still greater revenue and that 
the sole purpose mentioned as the ulti¬ 
mate destination of the fund is the 
building of a house or houses in which 
the settlors’ descendants or some of 
them may reside and that, this not be¬ 
ing a religious or charitable purpose at 
all, the deed cannot be construed as an 
absolute dedication of the property. We 
have been referred to the cases of Sona- 
tum Bysaekv. Juggutsundree Dossee (11), 
AahutoshDutt v. Doorga Churn Chat 
terjee (12) and liar Narayan v. Surja 
Kunwari (13) as authorities for the pro- 

11, ,(1H69) 8 HI A (56=2 Suther 37=1 Sar 721 
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position that, in view of the ultimate 
destination of the income, the passages 
in the deed, which describe the proper¬ 
ties in the schedule as being properties 
granted to the auspicious lotus feet of 
the deity and which forbid the shebaits ^ 
to sell or mortgage the properties or let 
them out at a permanently fixed rent, 
do not avail in law to carry the proper¬ 
ties to tbe deity in absolute right. 

The deed of 1888 opens by describing 
how Lalchand and Kalachand established 
the deity in their life-time, how they 
prospered, how they bought land on 
Boyd Street and in EntaDy, how "with 
the income of all the said lands and with 
the money earned by them” they used to 
cause daily and special sbebas to be per¬ 
formed, Brahmins and poor persons to 
bo fed and festivals to be observed. It 
then recites that Lalchand died, that 
Kalachand purchased land on Elliot 
Boad, that ho continued the sheba and 
festivals as before*, that ho intended to 
build a house on the lapd in Entally for 
the location of the Thakuranis and for 
the residence of the shebaits and to 
make tlie house and the lands specified 
in the schedule deliuttar but that he 
died before carrying out bis intention, 
that after his death, Rakhal, "with the 
income of all the said lands," caused 
the sheba to be performed and people to 
be fed as before that when Braja had 
attained majority the two brothers had 
bean carrying on the sheba, etc., as be¬ 
fore. The deed then recites that liakhal 
and Braja had built a bouse for the loca¬ 
tion of the Thakurs and the residence of 
the shebaits on the Entally land and 
states that for the continuance in perpe¬ 
tuity of the shebas and the feeding of 
Brahmins, etc., in perpetuity, they 
grant the properties in the schedule to 
the auspicious lotus feet of the Thaku¬ 
ranis as debuttar. They make provi. 
sion for the shebaiti right to go to their 
male heirs by primo^^eniture; they pro¬ 
vide that the shebaits should keep ac¬ 
counts and that other heirs .shall be 
competent to inspect the accounts. 
There is a provision for tbe removal from 
office of a shebait acting improperly, and 
a provision to exclude females from the 
shebaiti. There is a provision in cer. 
tain circumstances for shebaits to be 
appointed by deed. It is provided that 
the shebaits are to employ two durwans 
and a mali and other servants for the 
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purposes of tho sheba and a Tehaildar 
for keeping accounts, collecting rents, 
etc., as well as a pujari to perform the 
worship. Then come the passages, upon 
which the present question must turn. 
Out of the income is first of all to ho 
reserved sufficient money for taxes and 
repairs to tho thakurbarhi and tho 
existing house at Entally then, out of 
tho said income the shobaits are to 
cause the daily and other worship to bo 
performed and ‘ at an outlay of reasona¬ 
ble expense’’ shall entertain Brahmins, 
feed the poor. The deed proceeds; 

"The shobaits shall purchase Qevernment 
socuriUcs, that is company's papers, with the 
Rurpins annually left after meeting tho pros¬ 
cribe;! ex ponses." 

It provides that, when a large amount 
of money gradually accumulates in this 
manner, they shall cause tenanted houLSS 
to bo built on tho lands specified in 
the schedule and take measures for 
improvement and increase of the income 
of the debuttar properties. So far there¬ 
fore the deed contemplates that there 
shall be a surplus and that this surplus 
shall be invested so as to increase. 

In tho next passage in the deed the 
shebaits are given a right to reside in 
tho house in which tlie deities are 
located and as far as practicable other 
heirs may reside in the house. Then 
cornea the only clause which operates to 
give an ultimate destination to the ac¬ 
cumulating funds; The shebaits are 
directed 

“lo build with tho said money additional masonry 
buildingson the debuttar land.s and give them for 
tho convenience of rosidonce and habitation of 
our heirs. If, in the course of time, the number 
o' heirs becomes large, the nearer heirs shall 
reside in these houses so far as practicable." 

The remaining passages in the deed are 
important in so far as they disclose that 
tho tenants on the scheduled lands are 
mere tenants-at-will, which means that, 
so far as occupied, the property was 
hustee property. It states that the value 
of the properties granted as debuttar is 
Rs. 47,000. When we look at the sche¬ 
dule, items 2 and 3 are the Elliot Road 
and Iloyd Street properties, the former 
being over 4 bighas in area and the latter 
5 kuttas. The first item is the Entally 
land, having an area in excess of 6 bighas, 
within which tho thakurbarhi stands on 
14 kottas of land and the tenanted hsuse 
on about 1 kotta of land, the remaining 
lands being let to temporary tenants. 


that is, being hustee property. This land 
is bounded on the north by Phulbagan 
Road and on the west by Beniapukur 
Road. By 1006, as we see from the final 
decree of that year, portions of this pro¬ 
perty had come to be known as 30, 
Beniapukur Road, and 46, 47 and 48, 
Phulbagan Road, which, as we have 
seen, went to Rakhal’s branch, that is 
to Pulin and Satya, at the partition. 
The mortgage of the Rays covers 46 and 
47, Phulbagan Road, and the mortgage of 
the Mandals covers, in addition, 30, Be¬ 
niapukur Road, 48, Phulbagan Road, and 
34 and 35, Beniapukur Road. 

Now, on the construction of tho deed 
of 1888, I cannot doubt that the thakur¬ 
barhi and the house built for residence 
of tho shebaits on what is now 30, Benia¬ 
pukur Road, are absolutely dudiepteJ to 
the idol. And if tho deed can in law bo 
given that effect the same result would, 
prima facio, follow as regards tho rest of 
the lands mentioned in tho schedule. 
Upon the authorities however I am of 
opinion that this olfoct cannot ho given 
to the deed as regards the other proper¬ 
ties. The directions as regards tho in¬ 
come of the property arc really four. Tho 
first is the provision for taxes and re¬ 
pairs; tho second is tho provision for 
worship and tho feeding of Bralirnins, 
etc., within which may be grouped tho 
provision for tho drirwans, raali, pujari 
and tahsildar and the whole may be re¬ 
ferred to generally as the provisions for 
the shoha; tho third provision is a direc¬ 
tion to accurnulato and build tenanted 
houses. This is in the nature of- an in¬ 
vestment clause. The final provision is 
a provision for tho erection of a house or 
housea for the convenience of rosidonce 
and habitation of the hoirs. This ap¬ 
pears to me to be tho ultimate destina¬ 
tion of the next proceeds, subject to the 
expenses of the worship. I cannot re¬ 
gard the directions as to worship, the 
feeding of Brahmins, etc., as an expand¬ 
ing trust. With reference to tho feeding 
of Brahmins and others, the direction is 
that this is to be “at an outlay of 
"reasonable expense,” and earlier pas¬ 
sages in the deed show that the inten¬ 
tion was to continue the family ceremo¬ 
nies as they bad been performed from 
the time of Lalchand and Kalaohand. 
Wo are dealing with a family idol and 
there is no presumption that the settlors 
ever intended that the family cereiuo- 
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niea, as the income increased, should be¬ 
come more and more expensive. What 
was said by Lord Hobhouse in Surendro 
\Keshub Boy v. Doorgasoondery Dossee (14) 
'is applicable here: 

*'Thoro is no indication that the testator in¬ 
tended any oxtonsion of the worship of the family 
thakura, lie docs not, a.s is soinotimo done, ad¬ 
mit oi’iera to the benefit of the worship. Ho 
does not direct any additional ceremouio.s. Tie 
shows no intention save that which may bo 
reasonably attributed to a devout Uindn gentle¬ 
man, vi/., to secure that his family worshipshall 
bo conducted in the accustomed way, by giving 
his property to one of the thakurswhom ho vene¬ 
rates most. But the effect of that when the 
estate is largo is to leave some beneficial interest 
undisposed of, and that intoro.st must be subject 
to'the legal incidents ol property.” 

It is true that, in this case, the deed 
does not contain a schedule settinj{ forth 
in detail tho expenses to be incurred for 
the wefrship. It is also true that, if we 
confine ourselves to what can bo collec¬ 
ted from the deed itself, wo know that 
tho value of the properties is put down, 
doubtles-s for purposes of stamp, as 
Es. 47,000, which would include the 
value of tho thakurbarlii and shebait’s 
house. But wo know that tho property 
was in Calcutta or in its immediate vici¬ 
nity, that parts of it wore biisteo land 
and that, as a means of incveasiii}* tho 
income, it was contemplated that the 
land should bo built upon and hntisos let 
ont at a rent. T think it is clear, accord¬ 
ing to the tenor of the deed, that the in¬ 
come was expected from the first to bo 
mnro than suilicient for the worship, and 
that it was intended, as time wont on 
jthat it would prove mucdi more thansufll- 
jcient. I tliink tlierotoro that the observa¬ 
tion of Lord Hobhouse is in point. The 
lultimato direction for the building of 
houses for tho residence of the iioirs is by 
no means on tho same footing as a direc¬ 
tion for the provision of a residence for 
the shebaits. 

From the case of Jadu Nalh Singh v. 
Thakur Sita Ramji (15), it is clear that 
la gift for the maintenance of a shebait 
lor for tho residence of a shebait would 
be a gift sub modo to the idol. In my 
judgment, this is not a gift sub modo to 
the idol. It is quite clear that a personal 
right may be given to members of tho 
family to reside in the house provided 
for the thakur or provided for the she- 
I bait : Bhu ggobutt y Pr osonno _Sen__yj^ 
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Gooroo Prosonno Sen (16), This provi¬ 
sion is of a different character. It may 
be good or bad, but it is as much a gift 
for the benefit of some or all of the heirs' 
as if the settlors had directed the ulti-| 
mate balance to be distributed amongj 
them or invested for their benefit. We 
must apply the principles expressed in 
the judgment of Loril Shaw in tho caso 
of Ear Narayan v. Siirja Eunwari (13): 

“The question whether the idol itsolt shall bo 
considered the true beneficiary, subject to a 
charge in favour of the heii-s or specified rolaiivcH 
of the testator for their upkeep, or that, on the 
other hand, these heirs shall bo considered tho 
true beneficiaries to the property, subject to 
a charge for tho upkeep and expenses of the idol, 
is a question which can only be settled by a 
conspectus of tho entire provisions of the will. 

It appears to me that the only con¬ 
struction which it is possible, in law, 
to put upon the deed of 1888, notwith¬ 
standing the langoiigeof certain passages! 
therein, is that there is a charge for tbej 
upkeep, worship .and expenses of the 
idol and that the idol cannot claim to 
have an absolute interest in any por¬ 
tion of the property which is governed 
by tho provision that tenanted houses 
should be built on the land for the in¬ 
crease of tho income of the trust. It is, 
I think, otherwise with the thakurbarlii 
and the shebait’s house on 30, Beniapu- 
kur Boad. Since 1904, Satya, for reasons 
already given, acquired a uno-half share 
in the thakurbarhi and shobail’s house 
by adverse possession against the idol. 
It will not do to say that because the 
image has been located in tho house, as 
an imago may bo located in the dw'elling 
house of any Hindu, the idol has been 
in possession of this property. Neither 
Pulin's«estate nor Pulin's mortgagees, 
however have any answer to this suit as 
regards the other half share. The pro¬ 
perty convoyed by the deed of 1890, is, 
I think, in tho same position as the 
other properties under the deed of 1888. 
Apart from the plaintiff’s claim to a 
half share of tho thakurbarhi and tho 
shebait's house at 30, Beniapukur Boad, 
it seems to mo that the idol is entitled 
to a declaration that tho properties in 
suit are subject to a charge for the wor¬ 
ship and ceremonies described in the 
deed of 1888. As 1 think it is only right 
to allow tho question of the construc¬ 
tion of the deed to be raised on this ap¬ 
peal, notwithstanding defective plo,ad- 
ing by the defendants and the fact that 

16. (1897) 25 Cal' 112. " \ 
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they did not take their point before the 
learned Judge, I :aanot refuse to the 
plaintiff relief in this suit in respect of 
the charge. I think therefore that the 
charge should be deolared and that it 
'should be referred to the Kogistrar, or 
such officer as ho may appoint, to en¬ 
quire what would bo a sufficient annual 
sum to meet the expenses of the worship 
and ceremonies. 1 think it should also 
ho referred to him to enquire whether 
since 12 years before this suit the wor¬ 
ship of the idol aud the ooremonies have 
in fact been duly and properly observed 
and provided for and, if not, to what 
extent the expenditure has been insuffi¬ 
cient to answer the requirements of the 
deed. [ do not propose, for the present 
to do anything further by way of en¬ 
forcement of the charge, but there wi'l 
be liberty to all parties to apply. 

The result is that this appeal is al. 
lowed and the decree of the learned 
Judge must bo sot aside. In lieu thereof 
there will be a now decree to the follow¬ 
ing effect: (0 declaring that in the tha- 
kurbarhi and shebait’s house at 31), 
lieniapukur Road, the plaintiff is ab¬ 
solutely entitled to one-half share by 
virtue of the deed of 1888, the other half 
share belonging to Satya; (2) declaring 
that, in respect of the other properties 
in the plaint in this suit mentioned, 
other than No. 4-5, Elliot Road, the 
plaintiff is ontillod to a charge for the 
ui>koep, worship and expenses of the idol 
and ceremonies connected therewith 
under the deed cf 1888; (3) directing the 
enquiries heroiubofore mentioned. There 
must be an order for joint possession of 
the thakurbarhi and house to bo deli, 
vered to the shobaits of the plaintiff 
idol in respect of its one-half share. The 
Mandai defendants should be restrained 
from entering upon or putting up to sale 
or otherwise dealing with the thakur. 
barhi and house. All the mortgagee 
defendants should ha restrained from 
soiling oi^otherwise dealing with any of 
the other properties mortgaged to them 
otherwise than subject to the charge in 
favour of the idol and after giving notice 
thereof. As to costs in the circunjstanccs 
though Satya is hit by the declaration of 
charge, he appears to me to have had a 
good answer to the suit as framed and 
I think he should have his costs against 
Mohinimohon Do personally and also 
^gainst the idol’s estate both at first in- 
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stance and on this appeal. As regards 
the other defendants, I think the order 
for costs made by the learned Judge 
should stand against them and that 
there should be no costs of tliis appeal 
on either side. 

Costello, J, I have had the advan¬ 
tage of reading the judgment that has 
just been delivered by my Lord and 1 
agree with him on all the points in the 
case. 

_ Apyeals allowed. 
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Mallik and Rkmpry, JJ. 

All Hussain and another —Appellants. 

V. 

J^mperor—Opposite Tarty. 

Criminal Appeal No. 16 of 193,2, De¬ 
cided on ‘J jth May 1932. 

(a) Criminal P. C. (1898). S. 235 — Two 
realizationa by blackmail—Common purpoia 
•"d continuity of action — No 
prejudice to accused who fully knew esse 
*8ainst them Trial is not bad for misjoin* 
der. 

To determine whether or not a .series of acts 
would form parts of the samo transaction the 
most import lilt points to bo considered .ire whe¬ 
ther there was .a common purpose and design and 
continuit,y of action. [p gog g gj 

Blackmailing was evidently tho common imr- 

poso of iho atriised and Uu: sei'ond of the two 
roall/iUiotia was in eon tin union of tho action 
in the first iiiid both wore in fulfilment of a 
oonimon design of hliickm.ii iitg. Moreover by 
a joint trial on clnirgos relating to the two inci¬ 
dents tho accused were not prejudiced in any 
way as the whole case for the prosecution was 
disclosed from the very begin ningand the ac¬ 
cused fully uudor-tood that case and wore given 
full opportunity to meet it. 

Held : th it there was no misjoinder of charges 
or vitiation of trial. [ 1 > mo (j ji 

b) Penal Code (1860), S. 420 - Accused 
wearing khaki dress, threatening to take 
complainant to thana forexiortion—Accused 
not police officer nor saying so. but com¬ 
plainant given to understand that be is—De¬ 
ception was proved. 

The facts that the accused wore a khaki shirt 
and a round brush cap, threatened to take the 
complain.'iut to the thana, and tho fact that 
there could not bo any manner of doubt that 
the accused gave the complainant to understand 
that he was a police officer which he was not and 
that he had the aulhority to take to the thana 
which authority he did not pos.sess, amount to 
deception, where the accused used this repro- 
seiitation to blackmail the complainant though 
tho accused may not have told tho complainant 
that he was a police olficer. [I* 3|0 0 1] 

(c) Evidence Act (1872), S. 25 -Confes- 
sipnai statement not used es such may be 
used to show that accused gave different 
versions to Court-nnd police. 

A confessional statement made to a police offi¬ 
cer if not used as a confession may be used by 
the Court to show that the story which the ac- 
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cused gave at the time of the trial had not been 
given to the police ofiicei. [P blO C 2] 

(d) Criminal P. C. (1898), S. 388—Sentence 
not of fine only— Inetalmente cannot be al¬ 
lowed. 

There is no provision except 8. 3P8 by which 
a hue can.bc ordered to be realized by instainieiits. 
But it hae no application where the rentenco 
is not a sentence of fine only. [P 310 C 2] 

Anil Chandra lioy Chowdhury — for 
Appellantss. 

Nitmal Chandra Chakravarty — for 
the Crown. 

Mallik, J .—Of the two appellants Aii 
Hussain, appellant 1, has been convicteil 
under S. 420, 1. P. 0., and sentenced to 
detention till the risinR of the Court 
and to a fine of lls. 250. Appellant 2 
Saiyed Din lias Ireen convicted under 
Ss. 420 and 114, 1. P. C., and sentenced 
to deknition till tiro risin*' of tire Court 
and to a fine of Rs. 00. The allegations 
on which the twoappellants were charged 
wore briefly tliese; The coniplainaiit 
Amarondra Nath Dliar is a clerk in the 
service of a linn styled as D, Ir. Mitter 
and Company. He is a respectable young 
man fond of betting at the races and 
takes the risk of hotting outside the 
rings w'ifli the frossible consequence of 
being ciiaigcd with gambling. On one 
Saturday about tire mithllo of August 
last hu attended tiro races and did some 
hotting outside the enclosure with un¬ 
licensed bookmakers. He lost some 
money and was oomin.g home, and when 
ho was near the PJassoy Cate on the 
Maidan, tho accused Ali Hussain met 
him and saying that ho had seen him 
betting with unlicensed bookmakers 
threatened to take him to the thana. 
Ali Hussain had at tho time a khaki 
shirt and a round brush cap on his head. 
Ali Hussain told him that he would not 
take tire complainant to tho thana if tho 
complainant would spend Rs. 100. On 
the intervention of appellant 2, Saiyed 
Din who happened to arrive at the place 
at tho time, the amount was subsequently 
reduced to Rs. 40. 

Tho complainant then left the place 
and when accused.! came to the house of 
the complainant the complainant had to 
pay him Rs. 40 as arranged before. A 
few days later the two accused came to 
the bouse of the complainant again 
and accused 1 told him that unless he 
would pay another Bs. 15 to accused 2, 
accused 2 would report the matter to 
the uparwalas and that both of them 


might get into trouble. The complain¬ 
ant thereupon asked them to come and 
meet him at the Esplanade near the 
tramway shed. On the following Satur. 
day the complainant however went anc^ 
reported the whole matter to a Sub' 
Inspector, Bhakti Bhusan Roy by name, 
and it was arranged that the complain¬ 
ant when he would meet the two ac- 
cused at the Esplanade would take them 
to the Wellington Square and would 
make some payment to the accused per¬ 
sons when the police could remain some¬ 
where near by hiding. As arranged the 
two accused came and met the complai¬ 
nant at the Esplanade on tho appointed 
Satuarday and according to that arrange¬ 
ment the three persons went to Welling¬ 
ton Square and when a live rupee note 
which has been previously marked was 
handed over to accused 1 the appellants 
were arrested by the police. 

The case for the defence was that the 
complainant owed Rs.26 to Ali Hussain, 
that Ali Hussain made several demands 
for payment of the money; that there was 
an altercation in consequence and that 
when the complainant after taking the 
accused to fioltolao (Wellington Square) 
was giving to Ali Husain a live rupee 
note the police arrested them. Accord¬ 
ing to tho defence of Ali Hussain, Saiyed 
Din who was to get Ks. 5 from Ali 
Hussain accompanied him to fioltalao. 
On behalf of the defence one witness was 
examined in tlio case. The learned 
Magistrate however disbelieved the de¬ 
fence story and believing the case for 
the prosecution convictod and sentenced 
the two accused persons in the way as 
stated before. 

On behalf of tho appellants a number 
of points ware raised before us. In the 
first place it was said that there had 
been a misjoinder of charges and that 
the wliolo trial has been vitiated thereby. 
It was said that the first day’s transac¬ 
tion, namely, payment of Rs. 40. had no 
connexion whatsoever with the payment 
of Rs. 5 at Goltalao and that tho two 
incidents could not bo said to bo parts 
of one and the same transaction. This 
contention does not seem tcf me to bo 
well founded. To determine whether 
or not a series of acts would form parts 
of the same transaction the most impor¬ 
tant points to be considered are whe¬ 
ther there was a common purpose and 
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design and continuity of action. In the 
present case blackmailing was evidently 
the common purpose and the second re¬ 
alization was in continuation of the 
action in the first and both, in my opi¬ 
nion, were in fulfilment of that common 
design of blackmailing design originating 
from the discovery of the complainant 
betting outside the enclosure. It is to 
bo observed moreover in this connox- 
ion that by a joint trial on charges re¬ 
lating to the two incidents the accused 
Ido not appear to have been prejudiced 
in any way. The whole case for the 
prosecution was disclosed from the very 
beginning and the accused fully under- 
stood that case and wore given full op- 
•purtunity to meet it. 

The second point taken on behalf of 
the appellants was that the conviction 
for cheating is unsustainable inasmuch 
as there was no false representation and 
therefore no deception. There may not 
have been any words used to tell the 
complainant that accused 1 was a police 
olllccr. But from the facts that accused 1 
jwore a khaki shirt and theatoned to 
jtake the complainant to the thana there 
;could not, in my judgment, be any 
imanner of doubt that the accused gave 
jtho complainant to understand that ho 
jWas a i)olico oflicer which he was not 
and that he had tlie authority to take 
him to the thana which authority ho 
Idid not possess and tliis, in my opinion, 
did amount to deception. 

Then it was urged on behalf of the 
appellants tliat the conviction was had 
inasmuch as it rested entirely on the 
uncorroborated evidence of the com¬ 
plainant himself. But in this connex- 
ion it is to bo observed tiiat the com¬ 
plainant was before the trying IMagis- 
trate and that the Magistrate had the 
full opportunity to notice his demean¬ 
our and to observe the way in which he 
deposoci. The Magistrate appears to 
have been impressed by the convincing 
manner in which the witness gave bis 
deposition. It was said that the story 
which the complainant gave was not a 
probable one because the complainant 
was not an uneducated rustic who might 
easily bo taken in by such representa¬ 
tions as the accused are alleged to have 
done. But persons who are not un¬ 
educated rustics do sometimes become 
'^ictims to swindlers and blackmailers. 
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It was said that it was not very pro. 
hable that the complainant should sub¬ 
mit to the accused when it is remem¬ 
bered that a conviction for gambling 
could not be visited with any thing more 
than a few rupees fine. Next it is to ho 
remembered that the complainant was 
in the employ of a firm and a convic¬ 
tion for gambling might entail losing his 
job in that firm. 

Mr. Boy Chowdhury next took excep¬ 
tion to tho admission of some evidence 
in the case which ’according to him was 
inadmissible. The evidence to which ho 
took exception was a statement of Babu 
Bhakti Roy, the Sub-Inspector of Police, 
to the elToct that accused 1 had told him 
that when ho had detected tho cbin])la- 
inant in committing sodomy in tin,', race- 
course tho complainant offered to give 
him baksis if ho would let him go and 
he did let him go. It was said that this 
ovideneo amounted to a confossioiiiil 
statement made to a police oflicer and 
was therefore inadmissible under S. 23, 
Evidence Act. Admitting that the 
statement was a confessional statement 
made to a police oflicer the learned Ma¬ 
gistrate doss not appear to have used it 
as a confession. \VJiat id was used for 
by him in tho case w'as that the story 
whioh the accused gave at tho time of 
the trial had not been given to the police 
officer. As to this there was no dispute. 
Tho first accused in his statement re¬ 
corded under S. 342, Criminal P. C., 
stated that ho had made no statement 
before tho daroga. This contention! 
must therefore fail. 

Lastly, it was contended by Mr. Roy 
Chowdhury that tho sentence inflicted 
on the two accused persons in the pre¬ 
sent case has boon unduly severe an..l 
that in case wo should maintain the order 
of conviction in its entirety wo should 
direct that the fine be paid by instal¬ 
ments. The sentences inflicted do not 
appear to me to be excessive and I am 
not aware of any provision except S. 388, 
Criminal P. G., by which a fine can bo{ 
ordered to be realised by instalments. 
But S. 388 has no application to the 
present case inasmuch as the sentence 
in the present ease was not a asntence| 
of fine only. As stated in the beginning' 
both the accused had been sentenced to 
rigorous imprisonment for a day besides 
the sentence of fine. 
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The result is that the appeal is dis¬ 
missed. The fine will now be realized.' 

Bemfry, J .—I agree. 

M.N. Appeal dismissed. 
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GtTHA AND BAUTLISY, JJ. 

Ghhogan Lal Bagri —Appellant. 

V. 

Behari Lal Saha Bay and others — 
Rospondonts. 

Appeal No. 197 of 1930, Decided on 
15bh July 1932, against order of Sub- 
Judge, 2nd Class, Myinonsingh, D/- 23rd 
January 1930. 

Limitation Act (9 of 1909), Art. 180—Ap* 
plication for delivery of posaetaion by auc¬ 
tion purchaser — Sale confirmed — Appeal 
preforrfid against order dismissing applica¬ 
tion for setting aside sale—Time runs from 
appellq^e order—Appeal held maintainable 
—Civil P. C., (1908). S. 47. 

In oxeoution of liis mortgago docrec tho decree- 
holder purchased the property on 17tih Seplcm- 
her lOdl. One of the jiid>{inont-doblor.9 applied 
for setting aside the sale but the .ippliciilion was 
dismissed on 30th May V,>2!) and the sale was 
coiiliriiicd on that date. An appeal filed against 
the ordcrdisniissing the application for setting 
aside the s.ile was also dismissed on 25th .July 
1927. An application for delivery of possession 
was then made hv the purchaser on Ifith Janu¬ 
ary 1929. 

Held-. (1) that the application was govorned 
hy Art. It'd and was in time as the three ycar.s 
began from 25th .luly 1927 when there was final 
order confirming the sale; 23 Gal 775 (l'’C), Foil 
and A I H 1930 Cal 86 (PC), Expl and THst. 
(2) that as the order was passed by the Court 
under S. -17 rojcetiiig applie.vtion for delivery of 
possession by tho decroe-holdor auction pur¬ 
chaser, an appeal was competent. 

[P 311 0 2, V 312 C 1] 

Brajalal ChuoherbuUy, Birendra Ku. 
iimar De and Deheuilra Nath Bhatta. 
charji—hv Appollanfc. 

Atninda Charan Karkoon —fov Res¬ 
pondent:!}. 

Guha, 7.—This appeal is directed 
against an order passed by the learned 
Subordinate 3udg0, 2nd Court, Mymen- 
siugh, on 23rd January 1930, holding 
that an application for delivery of pos¬ 
session made by a decree-holder auction- 
purchaser was barred by limitation. The 
purchase was made by the decree-holder 
at a sale hold on 17th September 1924, 
in execution of a mortgage decree. The 
judginent-debtor No. 5 applied for sot¬ 
ting aside the sale on 31st October 1024, 
and that application was dismissed on 
30tlf May 1925. The sale was confirmed 
on that date. There was an appeal by 
the judgment-debtor against the order 
dismissing the application for setting 
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aside the sale, and the appeal was dis- 
missed by this Court on 25th July 1927. 
The application for delivery of posses¬ 
sion was made on 18th January 1929. 
The limitation applicable to such an 
application would be the one prescribed 
by Art. 180, Soh. 1, Lim. Act, and it 
was incumbent upon the purchaser to 
make tho application within three years 
from the date when the sale in oxecu- 
tion of tho decree became absolute. 
There was no question of suspension of 
the period of limitation or extension of 
the period of limitation involved in a 
case like the present. As observed by their 
Lordships of the Judicial Committee 
of the Privy Council in the case of 
Baijnalh Sahai v. Bamgut Singh (l), 
there could bo no final, .conclusive and 
definitive order confirming the sale, 
while tlie question whether tJie sale 
should be confirmed was in litigation. 
In the case before us there was the ap¬ 
plication for setting aside the sale hold 
in execution of tho decree, and that ap¬ 
plication was made within 30 days of 
the date of the sale. On tho facts of 
this case therefore the decision of this 
Court in the case of Ncckhar Sahai v. 
Prakash Chandra Nag (2) is-not an 
authority against the appellant before 
us, regard being had to the observations 
made in that case at (p. 614 of 56 Cal) 
of the report. 

In tlie words of their Lordships 
of the Judicial Committee of the Privy 
Council in Baijnath Sakai’s case (l) 
mentioned above, it could not be 
said, when the parties were litigating 
as to whether the sale should be con¬ 
firmed o>' not, that tho sale had beedmo 
final or conclusive. The confirmation of 
tho sale therefore dates only from tho 
date whoa the litigation following upon 
the application for setting aside the sale 
terminated on 25th July 1927, the date 
of tho final decision of this Court, in 
that litigation, and in our judgment the 
law of limitation was not a defence to 
this application for delivery of posses¬ 
sion made by the decree-holder auction- 
purchaser, the appellant before us. It 
may be mentioned that a preliminary 
objection as to the maintainability of 
the appeal to this Court was raised on 
behalf of tho respondents. As the order 
of the Court below was passed on an ap- 

■ iV (i^5) aSTOal 775=28l'A76=7“Sar "l (wf. 

2. A 1 B 1930 Gal 86=1201C 107=66 Cal 60^ 
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plication under S. 47, Civil P. C., made 
|l)y the judf'ment-debtor No. 4, there can 
ibe no doubt that the appeal is com- 
ipetent. In the above view of the case, 
{this appeal must be allowed; the order 
“■of the Court below against which this 
appeal is directed, is set aside, and the 
appellant's application for delivery of 
possession made before the lower Court 
is allowed, with the result that pusses, 
sion is to be delivered by the Court to 
the appellant as prayed by him. The 
appellant is entitled to his costs in this 
Court as also in the Court below. The 
hearing foe in the appeal to this Court 
is assessed at tluee gold mohurs. Let 
the record be sent down as soon as pos¬ 
sible. 

n.E. Appeal allowed. 
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0. C. Chose and Mittek, JJ. 

Collector of Ilocca—Appellant. 

V. 

Ashraf Ali and others —Respondents. 

Appeals Nos. 62 to 9.3 and 191 to 198 
of 1928, with cross-objections in No. 191, 
192, 194 and 196 of 1928, Decided on 5th 
August 1931, against original decrees of 
Addl, Dist. Judge, Dacca, D/- 21st July 
1927. 

(•) Land Acquiaition Act (1894), S. 23— 
Compensation—Tenancy land—True test of, 
is to ascertain market value of land and 
then to apportion amongst persons having 
different interests. 

The true testH for determining the amount of 
compensation which ought to be .awarded to the 
proprietors in the case of tenancy lands is to 
ascertain the market value of the land. The 
correct rule iii all cases of this class is that the 
lan4 to be acquired is to be valued in the first 
instance including all interests and the amount 
so ascertained has then to be apportioned 
amongst the parties interested according to 
their interests; A. I. B, 1919 Mad. 222, Hef. 

[P 318 C 1, 2] 

(b) Evidence Act (1872), S. 74 - Letter 

forwarding proceedings of public meeting is 
not public document. « 

A letjier to the Collector forwarding the pro¬ 
ceedings of a public meeting hold at a certain 
place is inadmissible in evidence ns it is not a 
public document within the meaning of S. 74. 

[P 814 0 1] 

(c) Land Acquisition Act (1894), S. 23 — 
Valuation of plot close by is no basis of 
valuation of land far apart. 

2'1jo valuation with reference to a plot which 
is very close to the acquired land cannot form 
the ba.sis of valuation with regard to the lands 
far apart; but wheio the distance between the 
plots is so negligible as 76 yards, it does not 
make any difierence when valuing a lahd on the 
locality if the valuation is based on a document 
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with reference to one plot in the locality which 
is of the same description with similar advan¬ 
tages as the other plots. Similarly land outside 
the Municipal limits can be valued in the same 
way as laud in close proximity to the Mnnioipul 
area. [P 314 C 1] 

Sarat Chandra Basak and Nasim Ali 
—for Appellant. 

Nagendra Nath Dutt, Sris Chandra 
Butt, Bhudhar Haidar, Bhupendra 
Ktshore Basu, Bra jo Lnl Chakravarty, 
Eadha Bettode Pal, Eadhika Eanjan 
Gulia, Nagendra Nath Bose, Enjendra 
Chandra Gvha, Amarendra Nath Bose, 
Sachindra Kumar Eoy, and Suresh 
Chandra Mazumdar— for Respondents. 

F. A. Nos. 191 to 198 of 1928. 

These arc eight appeals 
by the Collector of Dacca and aciso out 
of eight references under S. 18, fjand 
Acquisition Act, at the instance of the 
proprietors of the land which have been 
compulsorily acquired for the purposes 
of certain sewerage works in the town 
of Dacca. The Collector valued the in- 
tercst of the proprietors on a certain 
basis. Ue first of all determined tho 
average rate of rent i)cr biglni which the 
tenants were liable to i)ay to tho pro¬ 
prietors and lie ascortained the same at 
the rate of Rs. 2 per higha. After as¬ 
certaining it the Collector was of opinion 
that the proprietors will got 25 years 
purchase of this after deduction of the 
collection charges and the Government 
revenue. To this the Collector added 
in favour of tho proprietors a further 
sum equal to ith share of the comiien. 
sation assessed for tenancy interest on 
account of tho loss of selaiui. This was 
tho method adopted with ro/oronco to 
lands in tho occupation of tenants. 
With regard to the lands in tho khas 
possession of the proprietor he valued 
bis interest for garden and tank at 
Rs. 500, for raised bhiti at Rs. 400, for 
ordinary bhiti at Rs. 375, for raised nal 
at Rs. 325, for ordinary nal at Rs. 300, 
for kacha road at Rs. 125 and for nala 
at Rs. 50 per bigha. 

Eight references wore made before the 
Land Acquisition Judge of Dacca and it 
was contended before him that the Land 
Acquisition Deputy Collector has adop¬ 
ted a wrong method for ascertaining the 
compensation of the tenanted lands. It 
■was argued that the proper meithod 
which the Collector should have adopted 
was to ascertain the market value of the 
lands and then to deduct the value of 
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tile occupancy right for awarding com¬ 
pensation to the proprietors. Adopting 
this as the basis on which compensation 
should be allowed the Land Acquisition 
Judge proceeded to determine thomaiket 
value of the lands in those eight refer¬ 
ences, and after considoringseveral docu- 
rnenis, in particular two which were 
deeds of sale prior to the date of the 
declaration, he has increased the amount 
of compensation to a mucli larger sum 
than that avvardod by the Deputy Col¬ 
lector. In those eight cases, it is to be 
noticed no evidence was given on he- 
half of tlio Collector of Dacca as will 
appear from the order made in the order 
sheet, namely, order No. 20, dated 22nd 
July 1927. The Land Acquisition Judge 
has inci^pased the competisation and the 
increase is shown at p. 48 of the printed 
paper book in' part I of Appeal No. 192 
of 1928. It is not Ihorofoie necessary to 
state in detail the amounts by which 
the compensation has been increased by 
the Larul Acquisition Judge. 

Against this order of the Land Acqui- 
sitioii .fudge increasing the amount of 
eompensation awanlerl by tb.s Collector 
tliesG eight apj'oals have been proforrod 
by the Collector of Dacca, and the main 
argument wliich has been advanced for 
the appellant by the learned Senior 
Government Pleader has been that the 
Land Acquisition Judge has adopted a 
wrong niotliod in awarding compensa¬ 
tion to the iiropriotors and ho contends 
that the method adopted by the fjand 
Acquisition Colloctor was tho right 
method. The respondents have however 
pointed out that this contention put for¬ 
ward on behalf of the Collector is op. 
posed to the lu'inciplo laid down in tiio 
Land Acquisition Act and is opposed to 
a series of authorities both of tliis Court 
and of tho other High Courts in India. 
The true test for determining the amount 
of compensation which ought to he awar¬ 
ded to the proprietors is to ascertain tho 
market value of the land. As was poin- 
ted out by Sir John 'Wallis, Chief Jus- 
cice of Madras as he then was, in the 
case of liaja Fittapuram v- Itevmue 
Divisional 0/ficer,Coconada{l), the cor¬ 
rect rule in all cases of this class is that 
;the land to be acquired is to he valued in 
the first instance including all interests in 
jit and the amount so ascertained has then 

ir'in”Rl9la'Ma<r222=61 f'o 1^=42"Mad 
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to be apportioned amongst the parties,I 
interested according to their interests | 
This is also the view which has been! 
recently adopted by the learned Chief 
Justice and Mukerji, J., in an unroported 
decision in F. A., ii of 1929 which was 
decided on 19th February 1931 and the 
precise argument which has now been 
advanced on behalf of the Collector of 
Dacca was advanced in that case on 
behalf of the Collector o' Jalpaiguri and 
was negatived. Having regard to these 
authorities the contention of tho Collec¬ 
tor regarding the principle on which 
compensation should be awarded must 
be negatived. 

An argument has next been addressed 
with reference to the paucity of the evi¬ 
dence furnished on behalf of the pro. 
prietors with reference to the market 
value of lands near about the disputed 
lands, and it is said that tho Land 
Acquisition-ludge was not justified iupro- 
ceeding to determine the market value 
of the lands practically on two docu- 
monts one of which is Hx. 1 which is a 
lease which was taken by tho w'itnoss 
who was examined on behalf of the 
claimants (one Mahainmad) of some nal 
land in mourasi right on payment of 
selami of Jls. 1,050 per higha on 2lBt 
July 1921. It is said that the sum 
which is mentioned in this deed as 
selami for tho lease was really excessive 
and did not really represent the value 
of the land in or about the locality. 
Considerable stress has been laid on the 
circuiiiSjanco that whatever may ho the 
value as indicated in the document of 
Slat July 192L there has been consider, 
able depreciation of that value by reason 
of the construction of the sewerage- 
works prior to the date of the aequisi. 
tion, of tho land now in question, and 
it is said that the value in documents 
with reference to lands which were situ¬ 
ated in the same locality prior to tho 
opening of the sewerage works cannot 
furnish a true criterion of the value of 
lands after tliese w'orks have been star¬ 
ted, and reference has been made to the 
evidence of some of the w'itneasea ex¬ 
amined on behalf of the claimants to- 
show that the locality has become un¬ 
inhabitable by reason of the bad smell 
which issues out of tho outfall works. 

Reference in particular has been made 
to the evidence of witness 1 for the- 
claimant Mahammad who stated at p. 35* ■ 
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•that he had not pucchased any land 
aftor the construction of the dumping 
ground. But the same witness states 
that the price of lands in the locality 
baa increased notwithstanding the con- 
-fitruction of the dumping ground, and we 
have been asked by the learned Senior 
Government Pleader to discredit his evi¬ 
dence in view of the statement made by 
some of the witnesses tliat bad smell 
issues from the outfall works. In sup¬ 
port of this contention a document Ex. B 
has been sought to bo relied on on be¬ 
half of the appellant. This was a letter 
to the Collector of Dacca forwarding the 
proceedings of a public meeting which 
was held in the town of Dacca. It 
seems to us dillicult to understand how 
this document can be admitted in evi¬ 
dence. It is surely not a public docu¬ 
ment within the meaning of S. 74, Evi- 
idence Act. All that is proved is that 
ithat a letter was sent by one Rebati 
Mohan Das who happened to be the pre¬ 
sident of that meeting. This evidence 
again had not been given in the cases in 
^which these eight appeals arise and Mr. 
Drojo Lal Chakravarty, who appears for 
the respondents in some of the cases, 
rightly contends that this should not in 
jany event be admitted in evidence against 
‘his clients. 

It has next been argued with reference 
to the situation of the land covered by 
Ex. 1 as appears from the map No. 2 of 
the big book of maps in Appeals Nos. 191 
to 198 of 1928 that the document Ex. I 
refers to one particular plot which is 
just outside the Municipal limits of the 
town of Dacca and that the other plots 
'acquired are at a considerable distance 
■from it, and it is said that the valuation 
iwith reference to a plot which is very 
jclose to the acquired land cannot form 
jtho basis of the valuation with regard 
:to other lands which are far apart. It 
ihas however been pointed out on behalf 
of the respondents that the distance at 
any rate as regards some of these lands 
is only about 71i yards and we do not 
think that it makes any difference when 
valuing a land 'on the locality if the 
valuation is based on a document with 
'reference to one plot in tiie locality 
Iwbich is of the same description with 
'similar advantages as the other plots. 
The learned Senior Government Pleader 
saw the force of this argument and tried 
to point out that with reference to this 
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plot there was considerable road fron¬ 
tage which advantage was not enjoyed 
by the other plots acquired, and he re¬ 
fers in particular to the situation of this 
land covered by Ex. 1 and to the rc d 
which was intended to be connected with 
the public road. Special reference was 
made to the recital at p. iO of the paper 
book Part 2 of Appeal No. 120 of 1928 
which is t'l the following effect: 

“ Towards tLo woslerii side o£ the aforesaid 
land tLoro will be a road 15 feet in width ex¬ 
tending towards the north where it meets an¬ 
other toad coming from the west at a point 
forming the south-east corner of iirishi Kosh 
Babu’s garden from which road it will load one 
to this land; you shall be oulillod to use this 
road.” 

This recital however docs not show 
that the land which formed the subject 
of Ex. 1 was in a bettor situation than 
other lands by reason of there having boon 
an oxlonsivo road frontage. Then it was 
argued that the T.and Acquisition Judge 
has been unmindful of tlio circumstance 
that land outside the Municipality is 
not to Ijo valued in the same way as 
land wliich is in close proximity to tho 
Municipal area. \Ve do not soc -any 
force in this contention and we are not 
proparod to accept it. On all those 
grounds we are of opinion that tho con¬ 
clusion arrived at by the Laml Ac(iuisi- 
tion Judge regarding tho amounts of com¬ 
pensation awarded by him seems to bo 
right. The result is that all those eight 
appeals must bo dismissed with costs. 
We assess tho hearing fee at two gold 
mohurs in each of these appeals. There 
are oross-objections in E. A. Nos. 191, 
192, 191 and 196, and they have not 
been pressed. They are dismissed with¬ 
out costs. (Then their Lordships took 
appeals Nos. 02 to 93 of 1928 and dis¬ 
missed tliom with costs). 

V.B./r.E, Appeals dismissed . 
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Rankin, C. J. ani^ Mittbb, J. 

Kanai Lal Misra —Appellant. 

V. 

Bam Nibash Bajaj and others — Ros- 
pondonts. 

Appeal No. 219 of 1929, Decided on 
26th May 1932, from original decree 
of Addl. Bub-Judge, Burdwan, D/- 2nd 
May 1929. 

Practice—Substitution of legal representa¬ 
tives of defendant—Appiicotion for — Not 
only cousb title should be corrected but 
plaint also should be amended shewing bow 
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Jegal representative is responsible for claim 
—Civil P. C. (1908), O. 22, R. 4. 

If some pornon who is not an heir ox concossis 
of a deceased defendant is substituted in his 
stead it is necessary not merely that the name of 
the person should be substituted or added in the 
eau-io title but that the phtint should also bo pro¬ 
perly amended making the allegations according 
to which the plaintiff claims to treat tlio added 
■defendant as in some way responsible for the 
debt of the deceased defendant and the method 
of treating the petition for substitution as part 
of the plaint is particularly objoetionablebecause 
a petition is gonetally drawn very diflerontly 
from a proper plaint. 

On the death of the defendant the plaintiff 
made an application lo the Court saying that K 
“ has boon possessing the deceased's moveable 
proiiortic.-!. flonce, for the purpose of meeting 
all sorts of objections, it is necessary lo include 
the said K also in the category of the defendants” 
and upon lhat an order was made “ plaintiff 
applies foi^ substituting K of tbo address and 
pailiculiirs as iiieulioiied in the petition in 
place of the deccisod dofemlant 1. Jto it so 
and the petition bo treated as part of the 
plaint.” 

Held', lhat the petition disclosed no cause of 
iution against the person propo.scd to be added 
except that ho ‘‘has been po.ssossing her moveable 
propci'tic.s.” 'I'h.it even if K bo a legal rcipru-sonta- 
tive at all, he could unf> i>o so .idded bucanse ho 
has iiitenucddlod with the estate of the deceased 
defendant whieli she left at her death. The 
petition disclosed no such cause of action and 
iiunco Ihoordcr was bad, [I* 31& C 2 ; P 316 G 1] 

Tiijan Kumar Mali key j CO, Sanat Ku¬ 
mar Chatterjee autl Monilal Bhattachar- 
jec'—tor Appellant. 

Atul Chuiidcr Gupta and Kagendra 
Nath Bose —for Respondents. 

Bankin, C. J .—In my judgment this 
appeal succeeds. The (daintilT brought 
his suit asking for relief in the alterna¬ 
tive: first of all, for declaration of title 
and possession of 201) biglias of land in 
Mau^ta Jaba in the Asansol District and 
alternatively, for judgment for lis. 7,400 
or, in default compensation. His case 
vvas that Rani Shyama Suudari Debihad 
given him a lease for 9U9 years of this 
property in Mauza Jaba and had received 
from him selami of Rs. 6,000 and nazar 
of Rs. 1,000 on or about 29th July 1920, 
that ho was resisted by certain persons, 
defendants 2 and 3 in the suit, and had 
not obtained possession of the land de¬ 
mised and that he was entitled to a de- 
cree either for possession or else for re¬ 
covery from the lady or her estate the 
sum of Rs. 7,400 which he had paid on 
that account. The suit itself was brought 
on 12th July 1922 and the lessor. Rani 
Shyama Suudari Debi, diedou Idth Feb. 


ruary 1927 pending the suit. Now, the 
heir of the lady’s stridhan and also the 
person who was the reversioner after the 
lady’s Hindu widows’ estate to her hus¬ 
band was defendant 2, Raja Promotha 
Nath Malia, ho being the son of her hus¬ 
band's brother and when the lady died 
it was, of course, quite proper that her 
heir should represent her estate. On 
19th July 1927 however the plaintiff 
made an application to the Court sayiug 
that the present appellant Babu Kanai 
Lal Misra 

‘‘has bee/i po.<s.ses.4ing the Rani’s moveable pro¬ 
perties. Hence, for the purpose of meeting all 
sorLs of objoction.s, it is necessary lo include the 
said Kanai Lal Babu also in the category of the 
dofeudants" 

and upon that au order was made on 
19th July 1927: 

“Plaintiil applies for substituting Kanai Lal of 
the address and particulars as mentioned in the 
petition in place of the deceased dofoudaiit 1. Bo 
it so and the petition Ihj treated as part of the 
plaint.” 

Upon that!desire to say that it seems 
to me that this is a signal example of a 
very bad practice in the lower Court. U 
it is desirable that some person who is 
not an heir ex concossis of a deceased 
defendant should bo substituted in his 
stead, it seems to mo to be very neces¬ 
sary not merely that the name of the 
person should be substituted or added in 
the cause title but that the plaint should 
also be properly amended making the 
allegations according to which the plain¬ 
tiff claims to treat the added defendant 
as in some way responsible for the debt 
of the deceased defendant; and thisi 
motliod of treating the petition as part| 
of the plaint is particularly objectiou- 
able because a petition is generally 
drawn very differently from a proper! 
plaint. -In the present case, this peti¬ 
tion discloses no cause of action againstj 
the person proposed to be added except 
that it says that he 

"has been poBSCSfiing her moveable propnrtie.q, 
Uonco, foe the pur^ioso of mooting all sorts of 
objections, it is necessary to include tlie said 
Kanai Lal Babu also in tho category of the do- 
fendanta.” 

Now, in that unfortunate state of 
things, tho appellant filed a written 
statement. He stated that tho plaintiff 
had no cause of action against him and 
that he was not concerned with the pre> 
sent suit. He further stated that : 

“the late Rani made a gift of some of her move- 
able stridhan properties to this defendant; but. 
for that reason, this defendant cannot by any 
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means be liable foi the money mentioned by the 
plaintiff." 

The issues in the suit wore settled 
long before. No issue was framed at the 
hearing with reference to this appellant 
and no reference to the appellant ap¬ 
pears to have been made in the judgment 
until at the very end where the learned 
Judge says this: 

"The decree money will bo realized from the 
assets of the deceased defendant 1 Shyama Sun- 
dari in the bands of her representatives defen¬ 
dants Ika to Igha," 

thereby holding on some facts or other 
which do not appear to have been con¬ 
sidered that for the purposes of the suit 
to establish a debt due by the deceased 
defendant this appellant is a legal repre¬ 
sentative. Of course, if ho is a legal re¬ 
presentative he would be liable only to 
the extent of the assets in his hands. In 
this case, the appellant has been held 
liable with certain other people. On 
what ground he has been added I do not 
know. Even if he is a legal representa¬ 
tive at all, he can only bo so added be¬ 
cause he has intermeddled w'ith the 
estate of Shyama Sundari which she left 
at her death. No facts whatovor are to 
be discovered from the judgment in sup- 
port of any such case: there is neither 
pleading, issue or evidence nor discussion 
of tho matter. Now, before us it has 
been pointed out that the plaiutiiT put 
in evidence two deeds of gift executed by 
Rani Shyama Sundari Debi in favour of 
the appelifint; ono on 16th January 1919 
and the other on 28th April 1920, These 
are deeds of gift relating to immovable 
properties. They are, 1 imagine, no evi¬ 
dence at all that the lady did not also 
make a gift of moveables. In addition 
to them certain documents were put in 
evidence which merely show, if they are 
evidence at all against the appellant, 
that he at various times claimed that by 
a deed of agreement, according to one 
document registered on 20tli July 1922, 
belbecame entitled to certain moveables 
that at that time belonged to the Rani. 
Tho lady did not die till 18th February 
1927. That, in no way, assists the plain- 
tilT. The position is, as far as 1 cun see, 
that, even assuming that it was compe¬ 
tent to a person who sought to establish 
a debt due from the estate of the lady to 
raise in the same suit the question as to 
whether or not a stranger in addition to 
her heirs had interfered with her estate 
after her, death, there is no evidence to 


show that this appellant had at any 
time interfered with anything that at 
the date of her death was part of her 
estate. In my judgment the decree, in 
so far as it is passed against the present 
appellant, is entirely without foundation 
and must be reversed. The appellant 
must get the costs of this appeal and of 
the suit. 

Mitter, J. —I agree. 

B.K. Appeal allowed. 
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MtJKKRJI ANT) GUHA, JJ. 

Asharam Agarwalla — Plaintiff—Ap¬ 
pellant. 

V. 

Umesh Chandra Bhotetnik —£)efendant 
—Respondent. •• 

Appeal No. 392 of 1928, Decided on 
17th March 1932, against oiigiual decree 
of Sub-Judge, Dinajpur, D/- 31st July 
1928. 

Civil P. C. (1908), O. 34, Rr. 4 and 5 (2)— 
Suit on mortgage—Court liolding mortgage 
lien proportionately to property in possession 
of mortgagee discharged—Decree directing 
account due to plaintiff and in default of 
payment sufficient property to be sold— 
Decree held to be one under O. 34, R. 4. 

Dining the ponilency o! the «uit of enforce- 
tnciit of a inortg.ige the inortg.i.ge lieu }>iopor- 
tionale to the values of tho jotes which came to 
ho in the plaintiff’s possession was regaidcd by 
the Court as discharged aud he held that it re¬ 
mained attached to tho other joles only propor¬ 
tionately to their values. A decree was in a 
form whiih directed an account to be taken of 
what would bo due to tho plain tiff and ordeicd 
that in default of payiiieul of tbo amount so duo 
on a day within six months from the date of 
declaring in Court the amount so duo, tho mort¬ 
gaged property or a eulliciont part thereof bo sold. 

Helih that the decree was clearly a preliminary 
dicroo for »ilo in accordance with It. 4, (). 34, 
and henco appeal lay from such decree, although 
an npplic.ilion under sub-B. (tl), B. 5 would be 
necessary and a final decree for sale will have to 
be made under that sub-rule before a sale takes 
place. LP 318 0 Ij 

Oirija Prosanna Sanyal and Bijali 
Bhusan Sanyal—tor Appellant. 

Bireswar Bagchi and Jatindra Mohan 
Chaudhuri —for Respondent. 

Judgment. —This is an appeal by the 
plaiiitill from a decree for sale passed in 
a suit for enforcement of a mortgage the 
amount secured by which was payable 
in instalments. The bond was for a 
principal amount of Rs. 7,500 and was 
dated 30th Aswin 1327=16th October 
1920. The first instalment was payable 
in Chaitra 1327 and in default of pay¬ 
ment thereof the whole amount was to 
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fall dae on Ist Baisakh 1328~14th April 
1921. On 28tli March 1922 the suit was 
instituted, the claim being laid ‘at 
Rs. 7,500 as principal, and Rs. 862-8 0 
as interest. The defendants Qled a writ¬ 
ten statement challenging the bond as 
fraudulent and void for want of con¬ 
sideration and upon other grounds, and 
also setting up a part payment of Rs. 92. 
A decree was passed ex parte against 
defendant 1. On the same day the claim 
against the other defendants was given 
up on compromise and as against them 
the suit was dismissed. On 8th January 
1921, defendant 1 applied for .setting 
that decree aside under 0. 9, R. 13, Civil 
P. 0. Thi.s application was dismissed 
for default on lltli June 1924, but was 
oventuaUy restored and ultimately dis¬ 
missed oo the merits on 27th Juno 1925. 
On appeal to the High Court this dis¬ 
missal was, by an order made on I2th 
April 1927, set aside and the suit was 
restored to hearing on condition tiiat de¬ 
fendant 1, appellant, paid to the plaiutitT 
all costs incurred by him in the restora¬ 
tion proceedings in the tri.'.l Court aS 
also in the appeal within a given time. 
The condition was comi>lied with and on 
llth August 1928, defoudaiit 1, wlio was 
now the solo defendant in the suit and 
will hereafter be referred to as the de¬ 
fendant, filed an additional written state¬ 
ment in which it was alleged: 

(1) Tliat the plaintifV had in execution 
of the ex parte decree got the mortgaged 
properties (34 items of jotes) put up to 
sale and purchasoil some of them in his 
own name and others in the benami of 
other persons; (2) that thereafter the 
landlord of jotes Nos. 1, 2, 3, 4, 5, G, 7 
and 2L got the said jotes sold up for ar¬ 
rears of rent and the plaintiff deposited 
the decretal amount and damages, that 
the landlord raised objection as to the 
plaintiff's locus standi to make tho de¬ 
posit, and a date was fixed for the hear¬ 
ing of the objection, but the plaintiff in 
the meantime secretly entered into an 
arrangement w'ith the result that the 
sale was not set aside and the plaintiff 
himself took settlement of the said jotes 
from the landlord; and (3) that the plain¬ 
tiff, without the knowledge of the defen¬ 
dant collusively put up jotes Nos. 29 and 
32 to auction and purchased the same 
himself and was in possession and mak¬ 
ing large profits out of them. 

The Subordinate Judge found that 13 
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of the jotes had been sold for arrears of 
rent, that all of them were sold in exe¬ 
cution of decrees for rent obtained by 
the landlord and shortly thereafter the 
plaintiff obtained settlements of them 
from the landlord. He held that in those 
circumstances it could not be said that 
the plaintiff was in possession of the jotes 
as mortgagee and so he overruled the de¬ 
fendant’s contention that the plaintiff 
was bound to render account of the pro¬ 
fits that he had talren. He found tliat 
tho rent sales had taken place on 2ad 
September 1924 and the plaintiff there¬ 
after purchased the mortgaged property 
in execution of his ex parte decree on 
19th September 1924, and that therefore 
at the time of the rent sales the mort¬ 
gage lien was in force. The ex parte de¬ 
cree as well as the sale thereunder were 
subsequently set aside and with those 
we are no longer concerned. Uo held 
that if the landlord desired to annul the 
incumbrance it* was incumbent on him 
to issue notices under S. 1G7, Ben. Ten. 
Act, but such notices were never issued. 
He found that the plaintiff fraudulently 
and in collusion with the landlord gave 
up his efforts to sot aside the rent sales 
and withdrew the deposit he had riiadu 
only with a view to get settlement of 
the jotes from the landlord, which he 
did in fact obtain thereafter. In those 
circumstances he hold that 

"tbo most equitable course would be to split up 
the )norlga^o and to bald it satisdoJ to the 
extent of tho properties so taben leases ol by the 
plaiiitill.’’ 

As neither party had adduced any 
evidence to prove the values of the 
several jotes it was not possible to ap¬ 
portion the mortgage dues amongst the 
jotes. He directed an inquiry by a 
Commissioner as regards their values 
ami in the meantime made a decree the 
terms of which will hereafter be set out. 
On the question of interest the Subor¬ 
dinate Judge held that the plaintiff was 
primarily responsible for the protraction 
of the suit, bis view being that the 
constitution of tho suit itself was un¬ 
warranted, and that the ex parte decree 
was not properly obtained, and that 
therefore for the four years tliat it took 
the defendant to get that decree sot 
aside no interest should be allowed. 
The relevant portion of tho decree, in 
tho light of the contentions urged before 
us, is as follows: 
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"Tho suit is decreed in part for that portion 
of the claim which may be fonnd duo on ap¬ 
portionment Letw’con tho 13 jotes sold for 
arrears of rent and taken leases of by the plain¬ 
tiff. Tho portion of tho principal amonnt so 
decreed would carry interest at the bond rate 
from institution of the suit up to tho period of 
grace minus such interest for four years . . . , 
defendant 1 is given six months time for pay¬ 
ment of the amount found due ou apportion¬ 
ment and after-the amount is declared. If no 
such payment is made by tho defendant within 
the period of grace the jotes Kos. 10 to 15 and 
17 to 70 and Nos. !2 to 26 and 31 to 34 or a 
suHicient part thereof would be sold." 

A preliminary objection was taken on 
behalf of the respondent as regards the 
competency' of the appeal, it being said 
that tho decree is not a final decree for 
sale but is merely a decision embodying 
certain conclusions and directions under 
which the Commissioner is to hold “'an 
investigation," and that a final lecrce 
can only be passed after tho Commis¬ 
sioner has ascertained the values of the 
properties and on such valuation the 
defendant’s liability has been fixed. We 
are not prepared to uphold this objec¬ 
tion. A final decree for sale would, no 
doubt, ordinarily contain the ascertained 
amount of the mortgagor’s liability. 
But in view of the events that had 
happened during tho pendency of tho 
suit the mortgage lion x>i^oP^)^tionate to 
the values of the jotes which came to 
be in the plaintiffs’ possession was re¬ 
garded by the Subordinate Judge as dis¬ 
charged and ho held that it remained 
attached to tho other jotes only propor- 
jtionatoly to their values. In such cir¬ 
cumstances a decree passed in a form 
,'which directs an account to be taken of 
Iwliat would bo due to tho plaintiff and 
orders that in default of payment of the 
lamount so due on a day within six 
months from the date of declaring in 
Court the amount so due, the mortgaged 
property or a suflicient part thereof be 
sold, is clearly a preliminary decree for 
(sale in accordance with B. 4, O. 34. It 
may bo that an application* under sub- 
R. (5), B. 5 would be necessary and a 
{final decree for sale will have to be made 
I under that sub-rule before a sale takes 
iplace. But a decree under R. 4 is none 
jthe less a decree from which an appeal 
lies. On the merits of the appeal two 
questions arise: First whether the order 
as to interest made hy the Judge is 
right; and second whether the order as 
to the splitting up of the security and a 
proportionate mortgage lien to attach 


to the remaining jotes in proportion to 
their value is prox)er. 

The second question may be dealt 
with first. (His Lordship then dealt 
with the second question and concluded 
that tho decree made by tho Court below 
splitting up tlie mortgage lien, is just 
and fair.) As regards the other question, 
namely, whether the order as regards 
interest made by tho learned Judge is 
right, we are of ojnnion that such an 
order was not justifiable and should not 
have been made. We cannot -see how 
the plaintiff could he held liable for tho 
protraction of tho litigation for the 
period taken in setting the ex x)arto 
decree aside. Wo do not see why the 
learned Judge took tho view that tho 
suit was intentionally framed 'with un¬ 
necessary parties as defendantse or that 
the ex parte decree was improperly ob¬ 
tained. His remarks in this connexion 
seem to us entirely unsnpportable. In¬ 
deed, there was enough said in tho 
judgment of this Court dated 12th iVpril 
1027 which would indicate that it was 
more as a matter of indulgence than 
anything else that tho ex parte dccreo 
was set aside. As therefore we must 
hold that this appeal which tho plaintiff 
has preferred w'as not altogether without 
justification, wo cannot with propriety 
make an order disallowing him interest 
for the period during which it has been 
ponding. We cannot therefore find any 
reason on which we can support a deduc¬ 
tion of 'interest for four years as tho 
Subordinate Judge has made or for any 
period at all. 

The result is that tho appeal should 
be allowed in part, the decree of the 
Court below being varied by deleting 
the order as to deduction of interest for 
four years contained therein. With that 
variation the said decree will stand. 
On a careful consideration of the facts 
and circumstances of the case wo think 
we should make no order for costs in 
tho appeal. 

R.K. Order accordingly. 
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Jack and M. C. Ghosk, JJ, 
Shamji Tricumdas Bhatia and others 
—Petitioners. 

V. 

Bam Moye —Opposite Party. 

Criminal Revn, No. 277 of 1932, De¬ 
cided on 10th August 1932. 
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(a) Criminal P. C. (1898), Sr. 133, 13S and 
139-A—Inquiry under S. 139-A— Still in¬ 
quiry by jury under S. 135 can be claimed. 

Even after an inquiry under S, 139-A it iR 
open to iv person against wLom an order under 
S. 133 is made absolute to elect to have the 
matter tried by a jury after it bas been decided 
by the Magistrate that there is no reliable evi¬ 
dence in support of the denial of the existence 
of the public way. [P 319 0 1] 

(b) Criminal P. C. (1898), St. 133 and 138 
—Civil suit pending does not bar continu¬ 
ance of proceedings under S. 138. 

The fact that a civil snit has been instituted 
is no bar to the proceedings under S. l.'iS and 
it is within the juri^diction of the Magistrate to 
continue the proceedings under 8. 13S. 

[1‘ 319 0 2] 

Sntindra Nath Mukerji and Baidya 
Nath Bcinerji —for Petitioners. 

Proliodji Ch. Chatterji and Puma Ch. 
Chatterji —for Opposite Parties. 

J'nag7nent ,—This is a lulo against an 
order of tlie Subdivisional Magistrate of 
Suri making absoliite an order passed 
under S. 133, Criminal P. C., directing 
the petitioner to remove an unlawful 
obstruction on tlio alleged public road, on 
the ground that the loarnod Magistrate 
acted illegally in refusing to appoint a 
jury under S. 138, Criminal P. C. The 
loarnod Magistrate made an inquiry 
under S. 139-A on the denial of the peti- 
tinner tliat the road in question was a 
public road; and the Magistrate finding 
that there was no roliai)le ovidonco in 
support of the denial of the petitioner, 
was bound to proceed as laid down in 
S. 137 or S. 138. It is urged liefore us 
that boforo tlio Magistrate makes an 
inquiry as to whether there is evidence 
in support of the denial of the existence 
of a pul>lie way, the petitioner must have 
elected to have the matter tried by a 
jjury under S. 135. But wo think that 
jit is still open to the petitioner to elect 
to have the matter tried by a jury after 
it has been decided by the Magistrate 
that there is no reliable evidence in sup¬ 
port of the denial of the existence of the 
public way. Wo therefore set aside the 
order of the Magistrate directing the 
petitioner to remove the obstruction and 
jsend the case back to him for action 
under S. 138, Criminal P. 0., according 
to law. 

The other ground was that in view of 
the civil suit instituted, the proceedings 
before the learned Magistrate were with- 
out jurisdiction and the orders should be 
set aside or stayed pending the disposal 
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of the civil suits. The fact that thet 
civil suit has been in.stituted is no barl 
to the proceedings and it is within the' 
jurisdiction of the Alagistrate to conti¬ 
nue the proceedings under S. 138, Cri¬ 
minal P. C. The civil suit may take a 
long time, in the meantime it is quite 
competent to the Magistrate to decide 
the matter summarily under the Civil- 
Procedure Code. 

E.K, Order accordingly. 
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Jack, J, 

MaJiommad Wasir —Plaintiff—Appel¬ 
lant. 

V. 

Sk. Majid and another —Defendants— 
Respondents. 

Appeals Nos. 048 and 049 of 1930, 
Decided on 24th May 1932, against 
appellate decrees of Addl. Sub.Judge» 
Third Court, Svlhot, D/- 31st July 1929. 

(a) Civil P. C. (1908), O. 41, R. 27 — Rea- 
•ons mutt be recorded but opportunity to 
rebut need not be given. 

Under 0- 41, B. 27, wherever additional evi¬ 
dence is allowed to bo produced by an appellate 
Court, the Court must record tho reason for its 
admission. The Court need not however givo 
an opportunity to the other party to rebut tho- 
evidcuco. [P 320 C 2] 

(b) Landlord and Tenant — Rent — Change 
to kind from money — Evidence to prove 
change must be given. 

If the rent is changed from money rent to 
paddy nmt, there ought to bo .some evidence 
showing when the change took place and that 
the tenant's predecessor agreed to pay paddy rant 
as it is usual for the tenants to hold over or the 
same tenns where they continue in occupation of 
tho sumo holding. [P 320 C 2} 

(c) Civil P. C. (1908), S. loO Rent whe¬ 
ther payable in money or kind is question of 
fact. 

The finding that money rent and not paddy 
rent is paj.ablo is really a finding of fact and if 
supported by evidence duly considered by the 
appellate Court, tho finding should not be in¬ 
terfered with. [P 320 0 2] 

(d) Evidence Act (1872), S. llS-Appeal. 

■Whore two appeals are heard together appa¬ 
rently with tho consent of parties, no party can- 
subsequently complain that he h.-i-s been pre¬ 
judiced by the appeals being hoard together. 
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Priyanath Dutt —for Appellant. 

Eemendra Kumar Das — for Respon¬ 
dents. 

Judgment. — These two appeals have 
arisen out of two suits in which tho 
plaintiff claims paddy rent. The defen¬ 
dants in the suits maintain that the- 
plaintiff is not entitled to paddy rent 
and that money rent only is payable. 
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The ti'inl Court in both cases decreed 
the suits for paddy rent. But on appeal 
the decrees were set aside and the suits 
were decreed at the money rent which 
the defendants claimed to have been 
payable. In Appeal No. 648 it is urged 
that the Court below was wrong in 
taking additional evidence without as¬ 
signing any suflicient reasons therefor 
and without giving suiheient opportn. 
nity to the plaintiff to rebut the evi¬ 
dence. Under O. 41, R. 27, Civil P. C., 
wherever additional evidence is allowed 
to be produced by an appellate Court, 
tbe Court shall record the reason for its 
admission. There is no provision that 
the Court must give an opportunity to 
ithe plaintiff to rebut the evidence. We 
are concerned in the present case with 
the admissions in evidence by the rppel- 
late Court of the kabuliyat Ex. B from 
which it appears that the holding in 
question in Suit No. 408 was held by the 
defendant’s predecessor at a money rent 
of Hs. 3 8-0. In his judgment the 
learned Subordinate Judge gives bis 
reasons for admitting it, namely,that tbe 
defendant was a minor at the time the 
kabuliyat was executed and that he did 
not know of the execution of the kabu¬ 
liyat before. So that the provisions of 
O. 41, R. 27 have been carried out as 
the reason for admission has in fact been 
recorded. 

Then it is urged that the fact that 
money rent was fixed in this kabuliyat 
for the year 130i B. S., is not difficult to 
sliow that the rent for a period of 30 
years later was not paddy rent. This of 
course is true. But this is not the only 
circumstance which the appellate Court 
has taken into consideration. He has 
considered the probabilities of the case. 
He says that the evidence as to payment 
of paddy rent is discrepant and that the 
story of payment of paddy rent to plain¬ 
tiff in 1330 B. S. hy the defendant’s 
predecessor is evidently false, because 
the tfiuji papers show that the jnte 
stood in the name of the defendant from 
1327, so that the defendant’s predeces¬ 
sor died before 1327 B. S. Then it is 
urged that the documents of the years 
subsequout to 1301 B. S. when the kabu¬ 
liyat was executed, should have been 
considered and particularly the touji 
papers put in without objection; but the 
touji papers have been in fact considered 
the Judge noting' that the writer of the 
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touji papers was not examined;and even 
the Munsif who gave a decree in favour 
of the plaintiff did not think it worth 
while to refer to the touji papers. Ho 
says it is hardly necessary to refer to the 
toujis upon which much comment has 
been made by the learned pleader for 
the defence. So that the touji papers 
were considered but nob relied on to 
rebut the evidence showing that money 
rent was payable. If the rent was 
changed from money rent to paddy rent, 
there ought to have been some evidence 
showing when the change took place and 
that the defendant’s predecessor agreed 
to pay paddy rent. The plaintiff claims, 
that the lands were held on the s.ime 
terms by the defendant’s father and 
since at one time, that is, in I3')L H. S. 
ho was holding the laud at moiujy rent 
presumably in the absence of any evi¬ 
dence to the contrary that money rent 
was paid in subsequent years although 
the kabuliyat was only for one year. Inj 
such cases it is usual fur the tenants to| 
hold on the same terms where they 
continue in occupation of the Bame' 
holding. 

Then it is urged that the Court was 
wrong in holding that certain farags 
which wore filed by the defendant ap¬ 
plied to the lands in suit and showed 
that rent for 1331 to 1332 was paid. 
The Judge says that as these farags 
relate to land only, they are necessarily 
for the lands in suit and that the defen¬ 
dants do not hold any other lands under 
the plaintiff. The kabuliyat Ex. 2 shows 
that the defendant does in fact hold 
other lands at money rent, this kabu- 
liyat having been given by his predacos- 
Bor for such lands. It is true that hold¬ 
ing included a homestead. However 
there may be some doubt as to whether 
these farags relate to the lands in suit. 
They do not affect the merits of the 
case otherwise inasmuch as they do not 
indicate whether paddy rent or money 
rent is payable. But I think they are 
not conclusive evidence showing that 
rent of this holding was paid for the 
years 1330 to 1332 B. 8. The finding 
that money rent and not paddy rent is' 
payable is really a finding of fact and 
as it seems to have been supported by 
evidence duly considered by the appel¬ 
late Court I think this finding should 
nut be interfered with. Tbe result is. 
that tbe decree in this suit is modified 
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to tihe extent that the plaintifT will {*ct 
vent for the yerire l-)30 to 1333 B. B. at 
tlio rate of lis. 4-0-3. Tl»e rent being 
more than Ks. 3-8-0 fixed by the kabu- 
Jiyat of 1301 ]1. S. is explained by tlto 
fact tliiit tlie area has inc.reasefi. 

fu Suit No. 08 nut of wliicli Appeal 
No. (Mil arises it has been found that the 
toiijis .are not legally jnovod and tliafc 
tlie plaintiiT li.as totally failed to prove 
rcali/ation of paddy rent. It is true 
that tlie leauicd Sijhnrdinato .fudge lias 
referred to the evidence in the other 
suit, namely, The. M which lie should not 
have doue. IJiit apart from this his 
judgment shows tliat the plaintilV has 
lailed to prove tlio realii-'-alion of paddy 
vent i'.t any time. This is a findini’ of 
faot which [ cannot interfere with. Tlio 
appeals wore hc.ird together apparently 
with tho consent of parties, so that 1 
think tlio jilaintilT cannot now (.omidain 
that ho Ir.i’i I'oon prejudiced liy tlio 
appeals lieing lioard Logotlier. Tiio result 
ih that Ajipeiil No. (ill) is dismissed. 
Each jiarl.\ will heir their own costs 
throughout. Hefendants to ho ejected 
it tho rent .luo is not paid .vitliin one 
niontli of the ai rival of tho reconl in 
the trill Cmirt if not already deiiositod. 
ll.M./K.K. 0 filer aeroninighj. 
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Rankin, 0. T. anp M. N. Mukkimi, J. 
llamiduihhii Kluin —.\pii*'IIaiit. 

V. 

liamani Kanin- 7 /!J 7 —Itcspon'lent. 
Appeal No. Ig.!! of Rid7. J'ceided on 
4th -luno lihi'd 

(a) Decree—Vtliditj-• Decree valid when 
passed- -SiiburquiMit legal amendment does 
not make it invalid - Bengal Tenancy Act (as 
amended by Act 4 of 192S), S. 178. 

Wtiorn a docren is a good .itid viilid docro.-iiuila 
ill uccord-nc.} with l.uv as il was iil tliu date 
vvlieii it wai i'as-.nd, it-ciiiniot, !•;. reason of tho 
■ iibse.psMit iiioondiDCiiit iiilioduf-ctl bf.'coi"o b.id. 

fl‘:-5‘21C2; 

fb) Bengal Tenancy Act (as amended by 
Act 4 of 1928), S. 178 —Amendmenl has no 
retrospective effect. 

Till) aimmdii’g Act -1 of which provides 
nfitliing in any ronliact hciwccu a landlord 
• 'id a Uiii.iiU iii.ado hof ic or iificr Iho passing of 
I’lal Act sjKjuld alft.-yl tho piovi.noiM of t>. 07 
n latiiig to iiitoic.sii pa;, aliloon uricars of rent, 
has not ii retiospcctiio opuiation. fP I'-Sa C IJ 
(c) Bengal Tenancy Act (as amended by 
Act 4 of 1928), S. 178 — Furchasere held 
liable to interest stipulated in kabuliyat. 

riin dofeiidioit-, on ii s'li' for tout or lbL<ir 
nrodotessot'fl purch.'isod t'n-j iatna under cert.iin 
■^abivlas. They acquiiud tho toiiunny, but failud 
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to obtain recognition from the landlord and 
Ihc'iofoie purcluibod iho tenancy again at the 
auction sale: 

Jh'iil : th.it the defendants v.ero liable to pay 
thu high rule of inlurost slipulaiud for in the 
kivbulivat. (P 332 C 2] 

(d) Transfer of Property Act (1882). S. 3 
—Notice—Vendor and purchaser—Purchaser 
■s deemed to have knowledge of terms of 
lease by vendor. 

In the cast: of a privala transfer, the trana- 
feice can and aheuM call for the titln dnod of the 
v. iidor and, if there is u lease proviiiing for 
interest ai a high r.ile, tin; purchaser shall be 
taken to have beioine aware of such a contiact 
and, in the ciicuinstanues, he uin.st ha taken to 
havo had lull knowledge of thu terms of Ihrt 
lease .mu he cannot coiiipliiiii that ibo raio of 
intci. st is c.voi bit.int. [P 322 t! 2) 

Uemendra Chunder Sen aud Sahjendra 
CUunder Sen —for Appolliint. 

Girija Vresanua Sanyal, Indu Vrokas 
Chatter]! anrl Bijali Hhusan Sanyal — 
for Jicspoutlont. 

.If. (Y. Mtikerji, J. — This appeal has 
arisen out of II suit for lent. Defendants^, 
Sand 4 mo tho, apncHant.s. Rent was 
claimed in tbo suit for tlic years 1327 to 
133(1 R. B. ami tbo whole coutrovorsy in 
this appoiil is with reg.ard to the interest 
that lias been awardctl by tbo Courts 
below. Tlie said Courts have decreed 
interest at tbo rate of 0 per cent per 
moiiseni which was tbo rate agreed to 
lio p.iiiil iind iiiontioncd in ini unregis¬ 
tered k.iliuliyat dated 1801. The deb ii- 
dants oiialldn^o tbo validity of the 
docreos p.issod by the Courts below as 
regard-! intoresl upon two grounds. The 
liist |■•onientiou that has been advancoil 
on bclialf of tlie apiiollants is to iho 
olfect tint the ilocree as to interest 
should bo set aside, inasimicb as, by 
rii.ison of tho nmundment of B. 178, Don. 
Ten. Act, intniduccd hy Act 4 of 1023, 
tho pbiiniin is no lo'! ,ur entitled to re¬ 
cover intoiest at anytbiug more than 
that allowed by S. 07 of tbo .'\cfc. It is 
concodod tliat, at the date on wiiicli the 
suit was institutod, llioe was nothing in 
tho Act whieli would stand in the way 
of the plaintilV recovering interest at tl'o 
kahuliyat rate ami it is further conceded 
that, evon at the dato when tho decree 
of tlio lower appillate Court wus paiSvi-l, 
tlio law would not disentitle him to re¬ 
cover interest at that rale. 3'ho ileoree 
therefore according to tho appullanta’ 
contention, was a nood and valid deciee 
quite in acc.ordanco with law us it was at 
tiio date when it was passed, but it is 
said that, by reason of tho sub-soiiuenti 
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lamerulriipnt introduced by Act -1 of 192t<, 
luho decree lias become bad. 

Tliia is a contention which I am not 
prepared io accept as well founded. The 
cban{?e made in the law by Act 4 of 1928 
is lo the elTcct tliat, while under the law 
as it stood before the aniendinent it w'as 
provided that nothing in any contract 
made between a landlord and a tenant 
after the passing of the Act should affect 
the provisions of S.67 relating to interest 
payable on arrears of rent, by the amend¬ 
ing Act it was piovidcd that notliing in 
any contract between a landlord and a 
tenant made before or after the passing 
of that, Act should affect the provisions 
of S. (iV* relating to interest payable on 
arrears of rent. It is contended that 
jthis amendment should have retrospec- 
jbivc effect. I do not find any word either 
jin S. 178 or anywhere else in the ■ mend¬ 
ing Act which gives this amendment a 
[retrospective operation; and, so long as 
jit cannot be said that tho decree was 
'not in accordance with tho law as it 
stood at tho date when it was passed, 
the appellants, in niy opinion, are not 
entitled to succeed in the present appeal 
so far as this contention is concerned. 

Tho next ground upon which the decree 
as regards interest is challenged is to 
tho effect that, as tho defendants in tho 
present case aro auction-purchasers in 
respect of tho tenancy and inasmuch as 
the terms of tho kabuliyat and tho rato 
t)f interest specified therein were not 
mentioned in tho sale proclamation, they 
bad no knowledge as regards the rate of 
interest and that Lbereforo such a heavy 
rato of interest which is not one of tho 
ordinary incidents of tho tenancy is not 
a rate of interest which tho defendant 
should bo held liable to pay on the 
arrears. Now, thoro is some conflict of 
judicial oiiinion on the question as to 
whether in a case in which the defen¬ 
dants who are purchasers of a tenancy 
at an auction sale aro or are not liable to 
pay the high rate of interest stipulated 
for in tho kahuliyat when, in point of 
fact, the same was not brought^to their 
notice either by tlio sale proclamation or 
in some other way. But, in the present 
case, the finding of the Icarnod Suhordi- 
Dale Judge, as I read it, amounts to this: 
thab tho defendants or their predeces- 
BOKS ]>urchased tho jama under certain 
kobalas. 

They tlms ac*iuired the tenancy, but 
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they failed to obtain recognition from 
tho landlord and therefore they pur¬ 
chased tlio tenancy again at the auction 
sale. This being tJic po-itiou, the case 
conies directly within tho purview of 
those rulings in which it h.as been hold 
that, in tho ease of a laivate transfer, 
the tiansfoieo can anti should call for 
the title deed of tho vendor; and, iftheic 
is a lease providing for interest at a high 
rato the purebiu-er slcill bo taken to, 
bavo bccomo a ware of such a contract 
and, in tho circumstances ho must ho 
taken to have had full knowledge of the 
terms of tho Jeaso .and ho cannot coni-' 
plain that tho rato of interest is exorbi¬ 
tant. It is truo that, in tho lucsent, 
case, the defendants subsequently nuido 
an auction purcliaso of the tenancy. 
That however cannot alter tlieir liability. 
In point of fact, they liad como in, as it 
has been found by tho learned Subordi- 
nato Judge, that they did under a pri¬ 
vate purchase from tho iircvinus tenants 
This contention also, in my opinion, hat- 
no buhstanco. The appeal accordingly, 
in my opinion, fails and is dismissed 
with costs. 

Jiankin, C. J .—J agico. 

B.K. Ajiieal . 
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Guha anw M. C. Giiork, JJ. 
Bejoy Ktmnr Addy —Appellant. 

V. 

Corjwrotion of Calculla —Jtesjiomicnt. 
Appeal No. 809 of J9I10, Decided on 
7th July 1932. 

{«' CoJeutta Municij-al Act (1923), S. 3(5) 
—Meaning of barar in Act is same a* ordi¬ 
nary meaning— Hat though held on yarli- 
cular days with no right to sellers to occupy 
particular place can be bazar. 

In Cengiil gcuoiiilly bats aic lu'ld on a parti¬ 
cular day or clays in a vfok, wbilo ba/tir.s nro 
held daily. Tho hats and barars coiui.'.t of a 
number of shops, laigo and t-inall—tluve shops 
ate places in which goods aic sold by retail. 
The ineaninR given lo a ha/ar by tho t'alcuti.i 
Municipal Act does not tbeiefoiomilitate .igaiiisi. 
tho ordinary meaning of the woid,andaha/ar 
which is known .as a hat, for tlio reason tliat 
it is held on a particular day or days in tho 
week, would not cease lo be a ta/ar. That tho 
sellers of conimoditics assciiiblo only ono day 
at a bazar, and have no fort of right of occtipy- 
ing any particular placo for the s.-ilo of their 
commodities cannot liavo tho ofTcct ot taking tho 
place occupied by them, out of the category of 
shops-a collection of which would ordinarily 
bo dcnoniinaJcd a bazar, and a bazar within llio 
meaning of tho Calcutla. Municipal Act. 

[P 8i3 C ‘2; E" 324 C H 
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(b) Interpretation of Statute!—Meaning of 
language must be determined. 

Ik lu.'iy ^ujnctiincs bo difricult to ascertain 
wbak the 1(<!'isI;itiuo exactly meant, luit tho 
Court must (Ictcrmino wli.it its liiiguago means: 
rahnerv. Thtilchcr, (1878) 3 Q. Ji D. 3'G and 
liolhschild V. Inland lieventie, (1894) !i (J. Jl. 
U'l.LUf. [IT211)1] 

(c) Calcutta Municipal Act (1923), Ss .389 
and 400—Power to define limits includes 
power to extend—Defining and extendinf' 
can be done together. 

The power to detino limits mu“t inclnd.) the 
power to extend tbo limits according to tin' facts 
and ciiuumstanccs of u I'at'ticnl.ir case. 'Viivo 
need 1101 be a previous lesolutiun pas'ed, bcfu:c 
action could bo taken under S. 4C0 of tbn -’,cc, 
for the purpose of dclining tlic limits of a lia 'ar, 
with a view eiiber to o-xtend tbo limits or cur¬ 
tail ilio lamo, US tbo neccasily of a c.-iso might 
rei{uiro. Hoib tbo things could be done at tbo 
one and the the same time. [r ;j2! C 2J 

tiarat Chitmb-ti Jini Chaudhuri ami 
Gour Mohan lJuit —for Appellants. 

JJro^oLal Chiic.kerlntty and Goyendra 
Kriuhna JJanerjt—fm- Jfespondonfc. 

Guha, J, —Tho plaintiHs in tho suit 
out of wliieh this iippcal lias ari-en 
prayed for a ilechuiition that tho (lor- 
poratiou of Calcutta liud illoifally do- 
clared preini.scs No. lid, Chetla Bead, a 
bazar, and for a further fleclaration that 
tho action of tho Corporation in extend- 
ini( tJie limits of tho ha/ar to premises 
Nos. 5<1-1, 0(5-2, 0(1-3 and 08, Chetla 
Road, wis ultra vire.s and without juris¬ 
diction. Tho plaintil'ls also prayed for 
piirnuinent iiijunetion in tho matter of 
tho prosecution of tlie plaintift's before 
tho Munif'ijial ^faffistjalo on failure to 
coinpli with tho Corpoi at ion’s imluiai- 
tion to make inipiovmenfs of the aiea 
compri,sod in the prom isos mentionod 
above. Tho plaiiitill's’ chiiiri in tlio suit 
was resisted by the Corporation of 
Calcutta, who claimed that tho action 
of the Corjioratioii to which reference 
had been made in the plaint was legal 
and intra vires, and that the premises 
mentioned above in regard to which the 
plaintifls wero served with roiiuisition 
for making improvement constituted a 
bazar as deiined by the Calcutta Muni¬ 
cipal Act. Tho Courts below have agreed 
in holding that premises No. <5(1 Chetla 
Road was a bazar, but tliat the act of 
tbo Corporation in including Ttiemiecs 
Nos. 50-1, 5(1-2, 5(1-3 and 58 Chetla Road 
within the limits of the bazar at No. .0(1 
Chetla Road, was ultra vires. Tho 
Courts below bavo agreed in granting 
consequential reliefs following upon their 
decision as mentioned above. Tho irlain- 


tiil’s have appealed to this Court from 
tho decision of tho Courts below^ so far 
as it went against thorn in regard to 
promises No. 5(1 Chetla Road; and cross- 
olrjections have boon preferred by tho 
Corporation of Calcutta, respondent in 
this appeal, challenging tho decision ot 
the Courts below bolding that the action 
of the Corporation, so'far as it concerned 
tho otlier premises Nos. <5(5-1, 50-2, 0(5-3 
and 58 Chetla Road was ultra vires. 

Tho liist question requiring cousidera- 
tioir in this appeal is whether premises 
No. <5(1 Chetla Road was legally declared 
to he a haziir. If that question bo deci¬ 
ded against the plaintiil's-appollants 
questions relating to the action of the 
Corporation of Calcutta in regard to the 
other four premises mentioned above 
would have to ho considered in dispos¬ 
ing of the cross-objections by tho resiron- 
dent in appeal. The premises No. 5{i 
Chutla Hoad is tho khas property of the 
plaintiffs, and is known as Jamahaba or 
D-arjihata, where on every Wednesday 
a hat is hold for the sale of ready made 
clothes, such as shirts, coats and other 
wmring ap{j.irel; and nuany hundred-s of 
sellers with their goods congregate there. 
Tho Munsif made a local inspection of 
the place, and in his opinion, as recorded 
in his judgment, tho place “was of en¬ 
ormous dimensions.” According to tlie 
plaintiffs theinsoho.s, the sellers con¬ 
gregate under a structure made of cor- 
niguted iron sheets, once a week, and tho 
sellers pay lolls to tho phiintitTs. The 
(luestion then is whether or nut No. <jtl 
Clietla Itoad is a bazar’’ which under 
tho Calcutta IMunicipal Act, Jd2.3, means 
“any placoof trado(other than a market) 
whcic there is a collection of shops.” It 
has liccii pointed out that a shop accor¬ 
ding to tho Oxford Dictionary is ‘ a 
building or room sot apart for tho sale 
of merdnindiso.” In Bouvior’.s Ijaw' 
Lhetionary wo find “a place kept and 
used for sale of ,goods ” is a shop. Tho 
real meaning of tho wfird ‘s)io[»” as 
used in tho Calcutta Municipal Act must 
however he ascertained according t.5 tho 
meaning which tlio word has acquired 
in tho country or tho locality where the 
statute is applicable, and that must bo 
taken to be tho ordinaiy meaning of the 
word. In Bengal generally, Jiats are 
held on a particular day or days in aj 
week, while bazars are held daily.j 
The hat? and bazars consist of a number 
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jof shops, lau'o and small—these shops, 
are places in wliich (Souris are sold 
hy retail. The meaning given to a bazar 
by the Calcutta Municipal Act does not 
thereforo militate against the ordinary 
moaning of the word, and a bazar which 
jis known as a hat for the reason that it 
is lield on a iJarticular day or days in 
the week, would not cease to ho a bazar. 
[That the sellers of commoditiesasscmhlo 
ionly on one day at a bazar, and have no 
isort of right of occupying any pariicular 
[place for the sale of their coiumodities 
jeannot have the effect of taking the 
place uccui)icd by them, out of the cate¬ 
gory of pJiojjs a collection of which 
'would ordinarily he denominated a bazar 
vnd is a bazar within the meaning of 
the Calcutta ^Municipal Act. It would 
appear that S. Bengal Municipal 

Act, defining a market to ho a number 
of shops, stalls, or standings orocted for 
the sale of goods, is more in accordance 
wilii stale of tilings prevalent in this 
country than the somewhat artificial 
distinction made by tlio Calcutta Munici¬ 
pal Act which cannot bo overlooked, as 
between a market and li.iz.xr and a stall 
, and a sliop, by provisions'eontainod inSs. 
S. 3 (r>). 3 (31)). 399 and 400 of the Act. 
It may sometimes bo difficult to ascor- 
tain what the legislature exactly meant 
but wo must determine what its lan- 
Iguago means; sen Palmer v. Thatr.her (l) 
at p. 353; Jtothsr.hild v. Inland lievenite. 
(2) at V- On giving a plain mean¬ 

ing to the language used in S. 3 (O), wo 
have no hesitation in coining to the con¬ 
clusion that premises No. 51 Chotla 
Road, described as a Jamabata or Darji- 
hata is a place of trade where there is 
a collection of shops, and as such the 
act of the Corporation of Calcutta in 
declaring the same to ho a bazar was 
not ultra vires or illegal in any way. 
This disposes of the appeal by the plain¬ 
tiffs in the suit; the declaration prayed 
for by tlie plaintiffs that the promises 
No. 59 Chetla Road was not a bazar 
must bo refused. 

As indicated [already the respondent 
in this appeal lias preferred cross-ohjec. 
tions directed against the decision ar¬ 
rived at by the Courts below that the 
act of the Corporation of Calcutta in 
extending the limits of the bazar to 
premises Nos. 5f)/l 59/2 6fi/3 and 58 

~'j.' (187>}) S iJ 1> iilt’i—47 Tj 3 M O SI. 

2. (lS0t)2Q B H!>—f,s aO!). 


Chetla Road, was ultra*virea. The posi¬ 
tion so far as this part of the case be¬ 
fore us is concerned, appears to bo this: 
the four premises mentioned above are 
the front portion of premises No. 56 
Chitla Road, and they abut on itha 
public; load they are held by tenants 
settled by the plaintiff's as the owners; 
tbotenaulsso settled have their por- 
innnsnt shops there, which have been 
separately asscs.'-od and numbered by 
the Cuipoiation, and in respect of which 
separate licenses are granted by the Cor¬ 
poration, license taxes being paid hy the 
sliopkeojKirs themselves. As held hy us, 
premises No. 56 is a bazar and tlie ques¬ 
tion is wlicthcr the Corporation had the 
jiowor vested in it under the law to 
determino the limits of that bazar by 
the inclusion of the four other premises 
mentioned above. Tlie provisions con¬ 
tained in S. 400 of tl\o Calcutta Munici¬ 
pal Act, under which the Corporation 
acted in this behalf give power to define 
the limits of any bazar. The power to. 
define limits must, in onr judgment in¬ 
clude the power to extend the limits ac¬ 
cording to the facts ond fiirciimstancop 
of a particular case. If in tho opinion 
of the Corporation, it was expedient or 
nocoRSaiy to inolude promises Nos. 56/1, 
56/2, 56/3 and '58 Glietla llnnd within 
the limits of the bazar ‘at No. 56, the 
action taken hy the Corporation in this 
behalf could not bo char:icieri:';ed as 
ultra vires or illegal. 

The Rasiilution of the Calcutta Cor¬ 
poration, FjX. a (3), pasi'ed on 12th 
'ilay 1926, shows clearly that these 
(our premises along with piemises 
No..56 were declared to ho a bazar 
and the previous Res'dution of the Cor¬ 
poration dated I6th September 1925, 
defining the limit of the said bazar 
under S. 400, Calcutta Municip.al -Act, 
was adhered to. It would bo doing vio. 
lenco to the language of the statute if 
wo wore to hold tliat there must ho a 
previous Resolution passed, before ac¬ 
tion could bo taken under S. 400 of the) 
Act, for the purpo.so of defining the 
limits of a bazar; with a view eitlior 10 , 
extend the limits or curtail the same asj 
the necessity of a case might require, 
Both the things could, undor the law, asj 
it stands, bo done at the one and the 
same time as it appears to have boon 
done in the case before us. The fact 
that the shops in tiro four promises ini 
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question were occupied by tenants under 
the plaintifl'ft, could not affect the opera- 
tion of S. 400 in any way. The provi¬ 
sions of the law as contained in Ss. 300 
and 400, spoak of both the owner and 
tlio occupier, and it may be open to the 
owner or tbo occupier to raise any ob¬ 
jection that he may be entitled to raise, 
when the Ourporatiori takes action under 
any of those sections. Jt is somewhat 
difficult to appreciate how in the face of 
definite provisions of law, the “strong 
and valid reasons,” mentioned in the 
judgment of the trial Court and upon 
wJiich stress was laid in the course of 
argument before us, <!ould weigh in 
favour.of the pleintiffs in the suit nor 
is it possible to hold that thoio was any 
e piity in favour of tlie idaiDlilVs winch 
could make tiie action of the Co:’i)<na- 
tinii ultra vi'es. 

T!io position tliat the shopkeepers 
occupying the premises iu <iiiestion 
as tenants of thn plaint'-nV, Icul been 
granted seji.iii-.to lii>*rises could not 
possibly stand in the way of anial- 
ganiatimi of thus-', shops V. ith tim bazar 
at N<i. of) tliiotla ll^'iid and there was no 
question of unfaiiness on tlio i)art of the 
Con)oi ation in its having taken action 
iiiuler S. 400, Oalcuf.ta INfunicipal Act. 
Our cijnclusion thoteforo is that the 
Com is itclow wlm'o not justiiicd in grant¬ 
ing a deedaration to the filaintiffs iu the 
suit that tl )0 acL of the defendant Cor¬ 
poration in inclmling premises Nos. 50/1. 
5l>/-, 00/3 and d.S (Jhetia Ro.ad within 
the declared bazar at No. 50 Chetla 
lioad, was ultra vires. It may bo open 
to the plaintiffs on a prosecution being 
started by the Corporation against them 
to raise in defence, any objection that 
may be raised under the law, as the 
owners ami not the occupiers of these 
premises, which in our judgment have 
legally been included within tlie limits 
of the bazar at No. 56 Chetla Jload. 

In the result the appeal by the plain¬ 
tiffs is clisinissed, and the cross-objec¬ 
tions preferred by the defendant-respon¬ 
dent are allowed; the plaintiffs’ suit is 
dismissed. The parties are to bear their 
own costs in all the Courts. 

M. C. Ghose, J .—I agree. 

M.N./u.K. Sait dismissed. 
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Umesh Chandra Jl/ont/aZ—Appellant. 

T. 

Hemanga Chandra Maity —Respon¬ 
dent. 

Appeal No. 2730 of 19.30, Decided on 
13tli May 1932. 

(a) Limitation Act (1908)—Applicability— 
Provition.^ of Act applicable—English drei- 
sions need not be referred to. 

Tbo Indian Limit.iition ActbastobefoIIowedby' 
Courts in Iiiiliii in considering tbe ruloi of Hint* 
tation applicable to a caie; where there is suiB* 
uiuiit guidance given by tbe provision.^ contained 
111 the Limitiilion .Act thoro is no justilicalion 
for borrowing rule.) of limiUtion from doci- 
sior,.s by Conrlsiii I'highind, based upon a statute 
ivibogellicr dilTorerit in language from tbo statu¬ 
tory provisions contained iu the Limitation Act. 

[1> 3-27 0 1] 

(b) Limitation Act (1908], S. 20—Payment 
of principal by mortgagor after transferring 
portion of mortgaged property extends limi¬ 
tation against transferees. 

A i.ii'iigngor allcr Iransrcrriiig a portion of 
the inDi'tgiigo proportie-j made piiyinont-. lo.viirds 
tl'c mortg.igo debt, ^lorlgagcu brought tbo suit 
after 12 yv.irs irom the il.ito when tho mortgage 
debt became payable but wiiiiin 12 years from 
the ropajnio.iti. 

llrhl : (hat tiio suit against tranMoircs also 
W.H no< b,tired ; 1 C h J 337, Hint, fl* 3i7 0 2] 

(c) avil P. C. (1908), O. 34, R. 1—Non- 
compliance is not fatal—Suit against all de¬ 
fendants— On death of one some represen¬ 
tatives brought on record—Suit does not fail 
even partially-Civil P. C. (1908), U. 1. R. 9 
and O. 22, Rr. 4 and 5. 

Noii'tonipliiii’ce with tlio provisions or 0. .ll, 
R. 1 is iioti iaial to a suit for onlorciiig a inort- 
gago and tbo [irovision.s of O. 1, 11, 0. .'vro appll- 
cahlo to a mori.g.igo suit. 

Whero alter the death of ouo of thedefondants 
who was a subserjuent purchaser somo but not 
all ropro-'entiilives were brought on record after 
notice, tlio suit docs not fail for non-joinder 
whether partially or wholly ■. A I B 1935 Cal 
15*2, UeJ ;1 Pat L J 463, Fall. [P 323 C 1] 

(d) Civil P. C. (1908), O. 22. Rr. 4 and S- 
Suit by mortgagee—Legal representatives of 
one of defendants substituted after notice to 
all—Objection as to proper representation 
must be brought at earliest opportunity. 

Tho ([ucstloii of rcprosoiitation of the interest 
of a dufondant in a suit for onforcenicnt of a 
mortgage cannot ba allowed to he wised after 
the legal representatives of tho deceased defen¬ 
dant have been rubstitutod by the Court under 
O. 22, T’r. 4 and 5, on notice to all the parties 
concerned. Failure to object to the substitu¬ 
tion at the earliest opportunity piccludes the 
defendants to reopen the question of representa¬ 
tion. [P 32fl C 2] 

(e) Civil P. C. (1908), S. ll--Mortgage snil 
—Questinn of paramount title raised but 
not decided—Question does not become res 
judicata. 

Question of paramount title raised by tbp 
defendants if orpi’cssly left open by the Cuurta 
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>11 a mortpiiRO unit, will not oporate ft.» rps iudi- 
c:)i!i in u suliscqiieiU suit by tbo deftndiuils. 

[P 829 C 1] 

ilori Char an Ganguly and hulu Pr>i- 
, /•(i.'i Chuttcrjce — tov Appellant. 

Sarat Chandra Bose and Sarat Chan- 
dm Janah—iot llesponclent. 

Ji(d<jmrnt. —The plaintiiTs in the suit 
out of which this appeal has arisen 
[•rayed for a decree for sale of properties 
iiiort.f'aged hy defendant 1 in the suit. 
Tlio niovtfjai'o was executed in favour of 
Srinath l\Iaity on 14th Chaitra 1314 
A. S. and all tlio plaintills are interested 
in the same as inenibers of a Hindu joint 
family. Tlio properties inortpiagod con¬ 
sisted of several plots of land, and we 
are only concerned with plots 6, 7 and 8 
mentioned in tlie plaint. The plaintiffs' 
claim in suit was resisted by the defen¬ 
dants. The mortf[agor, defendant 1, 
raised all possible defences available to 
him, including the satisfaction of the 
mortgage debt. Jt may bo mentioned 
that all the pleas raised by defendant 1 
liavo been overruled by the Courts 
below, and the appeal before us does not 
relate to tlie case sought to he made out 
by defendant 1. Defendants 4 to 11 
and 12, appellants in this Court, con¬ 
tested the suit as persona claiming 
through one Baidyanath Mondal, the 
purchaser of plots (i, 7 and 8 from dofon- 
clant 1 and his brother ChaitanyaCharan 
Sow, by two different kabalas executed 
on UHh Agrahayan and 14tli Agrahayan 
B. S. ft was alleged that after the 
purchase l)y Baidyanath, there was re¬ 
cognition of the transfer by tlie jdaiii- 
tiffs, who were cosharer landlords in 
respect of the properties purchased from 
defendant 1 and his lirother. A question 
of estoppel was raised by the defenilanls 
60 far as this part of the case ^was con¬ 
cerned. The defendants pleaded limita- 
tion, and contended that the suit insli- 
tilled after the expiry of twelve years 
from the date fixed for payment of the 
mortgage money was barred by time. 

A question of marshalling also appears 
to have been attempted to be laisod hy 
tlie defendants. The position sought to 
be taken up by them in this part of the 
case was this : that their predocessor-in- 
interest was a bona lide purchaser of a 
portion of tlio mortgaged pioporties with¬ 
out notice of the plaintiffs' mottgage, 
nnd they wore therefore entitled to the 
benefit of the doctrine of marshalling. 
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and that (it any rate the properties 6, 
7 and 8 of which they were puroliasors 
should 1)0 sold, if necessary, after the 
otlier mortgaged properties had been sold. 
Anotlior aspect of the case for defen¬ 
dants 4 to D, 11 and 12 arising out of 
events that happened iu the course of the 
suit, and during its pendency in tlie trial 
Court, requires notice. One of tlio defen¬ 
dants No. JO (lied on 10th August 1027. 
The two brothers of that defendant al¬ 
ready on the record were substitiitod in 
his place as the legal repiescntatives of 
the dccensed defendant; hut the mother 
of defendant 10 was not brought on the 
record. On this state of fac-ls it was 
sought to bo mado out that the suit 
should have been dismissed on the ground 
of non-joinder of necessary party. 

Tlie trial Court totally negatived the 
defence of the contesting deiendants in 
tiio suit, and passed a morlguge decree 
in favour of the plaintiffs in usual terms, 
directing the sale of the murtgaged pro¬ 
perties in default of payment of the 
mortgage debt in terms of the decree. 
On ajipeal hy defendants 4 to 11 and 
12 the learned Additional District Judge 
modi lied tlio decision and decree passed 
by the trial Court on tlio groumi tliat 
the suit had abated so far as the niothor 
of tho deceased dofenfiaut 10 was coii- 
corned, and reduced the amount of the 
mortgage debt recoverable by tiio plain- 
tills in tlio suit by the amount of Its. (i.j. 
Defendants-! to 0, 11 and 12 liavo ap¬ 
pealed to this Court, and cross-objoc- 
tions luvvo been preferred by the phiin- 
tiffs in regard to tho reduction of the 
mortgage debt rocoverablo hy them by 
Jfs. Go as tuontiouod aboro. (Tlio ques¬ 
tion of estopj)cl was hold against the 
defendants on facts and tlio judgment pro¬ 
ceeded). Tho ploa of limitation raised by 
tlia deieiulaiits losted, as indicatoil above 
upon tbo fact that jiaymonts made to- 
wui’da llie satisfaction of mortgage debt 
after the purchase of Baidyanath Mondal 
in 131G, could not be of any avail to 
the plaintiffs, sooing that the suit was 
instituted more than 12 years after tho 
date fixed for repayment of tho mort¬ 
gage money. Reliance was placed on 
Newhould v. Hmith (1), in support of 
this position. That case no doubt is an 
authority for the pro])09itiou that pay¬ 
ment of interest by the mortgagor who 

1. (1886) S3 Uit D 127. 
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vciJi.'iino'l liahU’, ox contractu to pay the 
debt, tliDiij,'!! lie liad proviously asaif’nod 
thfi inortgiX'jefl j)roiiorly to atliird person 
was in a suit to etitorce the niorfc!»ii'*o 
t<nftu"ity, held to ))» insuffieiout to kor-i) 
alive ti»f' rnoi't^Mj^oe's cleiin against tlio 
assignee and Die inoitgaged pri)j)erl, 3 '. 
The doeisioii in A'i'whnuld v. Smilh (l) 
is in coidlict \v:(.h tlie view expressed on 
the suhjeet by Id.i' I'luy Coimeil in 
fjewni V. Wihon ('2J, and tlio correctness 
of the decision was (jiu'btioneil hoforo 
the Tfouso of fiOrds l-!e.j Neii'hnuld v. 
Snuili (3) at pp. -hlo and ‘Idsl; Ijiit their 
iiordsliips dill not exina^sa any o])inion 
on tlio decision one way or tluj otlier. 
So far as this (lourt is coneoriied Xcv'- 
hould \,Snii/h li.is tiot been followed, 
and Lnciv v. (2) was givrm Iho 

jirofercnco in a suit for jiosses-ion under 
Art. M(), Scdi. 2, fain. Act, 1H77, Domi 
Lai V. lloshan Doley {I). The rjiniitalion 
Act lias to ho followi'd hy Courts in 
India in coiisitlcring tlio rules of linii- 
tatioii a|iplii ah]o. to a ca^e: and wliove- 
jas in a case ;o Iho one hefore us, there 
■is sullicii’iit nidaneu i;i\oii hy the i«ro. 
(visions contained in Ss, 1!) and 20, 
'Lim. Act, tlic'ie woul 1 ho no jiistilicatiou 
m onr hoirowing rules of limitation 
from decisions hy Courts in Mnglaud, 
based uiion a statute altogether diti’cront 
in lan:pia;;e iiom the slatut' i’y provi¬ 
sions eonfained ill Ss. 10 and '-0, tdiii. 
•Act. b’erlhermove, in the cii.so before 
us, the pu,'e4i:is!ir deii'iidani.s were trans- 
fnre.f's from t.lie moi tii:ii;or in |■(‘sI>ect of 
a jiortion only of the mort.ga.eed [iro- 
porty, consisting of foveral items; and 
in R'icli a case, there can ho no doubt 
iliat the rule laid down hy the House 
of I lords in Clu ii in’i n v. Lvunn {ij) at 
p. loA, naieiely. that where csh'lcs A, 
and C are included in one mortgage, and 
the owner of J pays intoiest, tlio mort¬ 
gagee s remedy against IJ and C- is pre¬ 
served, is Llio rule that must ho aiiplicil. 

T’lie mortgagor, in tho case hof.jro us, 
had in him tho titio to U liighas 10 
cottaliH of land after the sale to Haidya- 
luitli Mondal, tho luodocessor-in-iiitorest 
of defendants 1 to t', 11 and 12 in 131(5, 
•of the plots (5, 7 and H out of the several 
iloniB of tho inovl-gagcd properties; and 
•US such there is i 2 f)_suh 8 tiuu;e iri the 

а. (iSbiu lI A O 03'.)—55 Ij J P C 75. 

8. (18S9) U A 0 423=01 L T 8U. 

4. (1007) 83 Cal 1278=11 0 W N (07. 

б. (1801)11 11 LC 115=10 Jur{n ») 865. 


contention advanced hy tho defendants 
that payments hy tho moitgagor towards 
liie Biiti-sfactlori ol the mortgage debt 
after LlJlfi, could not keep tho mortga¬ 
gees right alive, so far as the enfovco- 
ment of the mortgage security was oou- 
eeriicd. ft may he montioued that tho 
decision of tliis Court in tlie case of 
Surjirtifn Marwari v. iJerhumdea Per~ 
sad (0), which has been cited before us 
in sujiport of the appellants' conten¬ 
tion on tho question of limitation does 
not ajipear to throw any light on tho 
point arising for consideration in tho 
present case, in view of tho facts and 
circuii.stances moutionod above. Jn that 
case Mooki'i'jcc, J., based his views as 
cxiin'ssc.d at pp. 3M to 31(1 on tlie deci¬ 
sion in JIal'iinij v. Lave (7) and quoted 
fre-m Ijord Wcstlmry's judgment which 
contained amongst other tilings, obser¬ 
vations like these; Tho moitgagov or 
his iiqiresontalivos who hav'e nd interest 
whntever in the lands, should not bo 
cniihlcd to charge tlie eslat.o anew with 
any amount of arrear.s of interest a,gainst 
second and suhs.'quent mortgagees, and 
that a ill i-ai lino from such a course 
would involve consequences inconsistent 
with intnial justice. The learned .Tudge 
KTookcvjce, .1., also referred to Chinne.ry 
V. I'U'a.ift i'j) in dealing xvith tho facts of 
liio p;u ticiilar case helore him. It i.s 
dilliciilt to make out how tlio doeision in 
Surjii'iim J/'it'trjn’x anno (Ii) or any of 
th.e ohservatioms made hy Mookerjeo, J., 
ill liiut case could support tho appel 
lants' iiosiiion so far as tho question of 
limiliation was concerned, in view of 
the fact Hint the mortgagor defendant 1, 
in the suit, had an interest left in him 
ill a fiorhion of tho mortgaged properties,' 
wlion paynu'iits were made hy liiin to¬ 
wards the satisfaction of tho mortgage 
debt ill 1322, i:.!27, J32'.) and 1332, well 
within 12 years beforo tiie institution ofi 
the suit out of which tho ajipoal has 
arison. Tlie contentions raised on be-] 
half ol the apiiollanfs I earing upon tho 
question of limitntioii must, in ouv 
jiulgmorit, be overruled. 

[t has hren urged on liehtilf of tho 
appellants that tho suit brought by tho 
plaintills had ahalod a« a whole, ou tho 
failure on tho part of tho plaiiitilYs to 
bring all tho lioirs of defendant 10 on 
the record within the time alloiyedby, 

6 . (19U5)' l OL J 337. 

7. (1863) 1 I>eg -IAS i;2=32 L J Ch 219. 
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law. With reference to the question of 
abafcoraenb thus raisorl, mention has 
already been made of the fact that two 
of the brothers of that defendant 10 
wore substituted by the plaintitTs in 
proper time; no ol>jection as to non- 
representation or want of complete re¬ 
presentation of the interest ('f defen¬ 
dant lO, was raised when tJie other 
defendants had notice of the application 
for substitution ma<Ie by the iilitintiirs 
in the suit. The order for substitution 
was duly made by tbo trial Court, on 
3rd September 1027. Tlio fact that 
defendant J had a mother living, came 
out at tliat sta^'o of the suit v.licn wit¬ 
nesses wore bein^,' examined by tljo defen¬ 
dants, after examination of tlic witnes¬ 
ses for tlie phiintilfs in Court. One of 
the witnesses ‘for the defendants stated 
in his deposition that defendant 10 who 
had (lied, had his molhcr living at tlic 
time of hi.s death. Tlio point made by 
the defcndants-appollanls comes to this. 
There was no compleln repi‘.\seiitation of 
the interest of dofenriant 10 in the stsit 
after that defendant’s demise. There 
was a fatal defect on account of non¬ 
joinder of a necessary iia‘’ty in th(^ mort- 
Igage suit, and the suit must therefoic 
fail. So far as non-joiuder of iiarties is 
concerned, the suit could not 1)0 do- 
■'featod in its entirety on that ground. 

It is well settled now, S(j far as this 
Court is concerned, that non-compliance 
jWitli the prtjvisions of O. .'ll, K. 1, Civil 
;P.C., was not fatal to a suit for enforcing 
:a mortgage and tliat the provisions of 
,0. I, R. 9 wore applicable to a mortgage 
'suit; see Khirodamoyee v. Habib Shuh (8) 
|and the cases referred to there. Tlie de¬ 
cision of the Patna High Court in Gir- 
toar Narnyan v. Mt. MaKbunnessa (9), 
on wliich reliance has been placed on lie- 
half of the ajipcllants cannot he accep¬ 
ted, in so far as it goes against the deci¬ 
sions pf this Court, on the question un¬ 
der consideration. Piirthonnore, the 
case before the Patna High Court rela¬ 
ted to the non-joinder of tlio mortgagee 
us a plaintiff in a mortgage suit, and 
cannot be accepted as laying down the 
rule that O. 1, It. 9 was controlled by 
O. 31, 11. 1. Civil P. C., even in the case 
of subse([uont purchasers in the position 
of defendauts-appollants before us. So 
^ar as non-roprosontation of th e coni- 
“a!" A I K ms Cat i5i=^2 1 0 636. 

*■ 9. (iOlG) 1 Pat L J 468=86 I C 612. 
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plete interest of defendant 10 was con¬ 
cerned, the question has to he decided 
on the basis of the facts of the case be¬ 
fore us. The question of representation 
of tlio interest of defendant 10 in the 
suit, could not he allowed to he raised 
after the legal representative of the de¬ 
ceased defendant had been substituted 
by the Court under 0. 22, Rr. 4 and 0. 
Civil P. C., on notice to all the parties| 
concerned. Pailui o to ohji'ct to the sub¬ 
stitution of defendants B and 9 in the 
place of defendant 10 at the earliest 
opportunity precluded the defendants- 
appellants to reojicn the question of re¬ 
presentation of the interest of defen¬ 
dant 10 in the suit: .sec Hacnalf'hi AcUi 
V. An It ut ha Ntiiaynna Ayyar (10); and 
Bolahai v. Canes i>ltunkar (if). The 
mere fact that there was a mother living 
at the time of the death of defendant 10 
elicited diiring the examination of a wit¬ 
ness in Coint, long after the order fur 
substitution <4 the legal reiuefoutativi a 
of that defendant had been made, would 
not, in cur judgment, enable the dcien- 
dants apl'clhints to succeed on the 
question of abatt.iiiclit of the moilgagi’ 
suit as a wliolo; or for tlic‘matter of that 
in respect of tlio interest of defendant ID 
with intc'icst, if any, of the mol her of 
defendant. In tlio iilmie view of the 
case wo have no liesitation in coming to 
the conclusion that no question of abate¬ 
ment in any shape, could arise in the 
case before us; and that tli^^ plaintitTs 
were entitled to a decree foi the entire 
amount due on the mortgage bond, on 
the basis of which the plaintitTs had in¬ 
stituted their suit. 

The question of marshalling attoniplcd 
to be raised by the defendants appel¬ 
lants, cannot properly ho gone into in. 
tho case before us, where tlio rights of 
subsequent purchasers in the position of 
those defendants are concerned in view 
of the definite provisions contained in 
S. 81, T. P. Act. So far as the point 
pressed before us that the Conit should 
direct the sale of mortgaged properties 
other than those conveyed to tho defon- 
dants-appellants in tho first instance, for 
the satisfaction of the mortgage debt was 
cuncerned, wo need only observe that 
wo are unable to find any such equity in 
favour of the appollauts which might, 
onalile them to get a relief of that (Ics- 

10. (lyOJ) '26 'Mad 224=12 M L J 360. 

11. (1903) 27 Horn 162. 
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jcription. The question 0 / paramount 
ititle us raised by the defendants-appel- 
lants, has been expressly left open by 
tlio Courts below. In our judgment tho 
ICourts below have, in accordance with 
the trend of judicial decisions, rightly— 
hold that tho title of Chaitauya Charan 
Sow, the brotlier of defendant 1, as plea¬ 
ded by tho contesting defendants, could 
nut be decided in tho present case; and 
as mentioned by the learned Additional 
District Judge in tlio Court of appeal be¬ 
low, tho rule of res judicata will not 
oporiito against the appellants in any 
way, it they desire to agitate tliat ques¬ 
tion of title horeafior in any Court of 
justice. ■ 

The loarnod advocate for tho plain¬ 
tiff s-rcsiondcnts has urged hefom us, 
(lull; arcordinf* tua stipulrtimi cuptained 
in the nioilg:u;o huiid, on tin; basis of 
whicli the suit out of hiidi the apjieal 
lias arisen, was institulcd, the riglit of 
alir'Piifion in any fi.jm was cxjircssly 
Iirohil.ilcd, so far as f ho mcitgagor was 
concfniod and as suidi tho iiiiichasers 
(dofcndnnts *1 to li') wove not necessary 
parties at all, that tlie nioi igagei s were 
entitled to a decroo against the luoper- 
tios in the hands oi tho piirehascis by 
viituciif iiTnutliciired itansfeis. Tho 
point raised in this behalf was rot 
(■or.hidercd in any foim, by the Courts 
below; and we arc not prejiarcd to go in¬ 
to tJio matte?' in second appeal. 'F?irther- 
n'oii;, it is m t atall ncergsaiy for us, to 
decide the question raiccd for the first 
fin <; befnc us in viewof Iho oonchipions 
wo have uiiived at in fayi urof (lie jdain- 
tiffs-respendents, on otl'cr points arising 
for detei miration in tliis appeal. Tn 
iherrsull the appeal i6di.<-niip£cd andthe 
cross-object ions picfcried by the plain- 
tilTs-TOspondents are alkiwed. Tho de- 
ci'eo of the Court of appeal below so far 
as it riiotlilied the decrees of the trial 
Court is set aside, and the decree of the 
trial Court is restored. Tho plaintiiTs- 
respondents are entitled to their costs in 
this Court and tho costs in tho Court of 
appeal below. ^Yo make no separate 
order as to costs in the cross-objections. 

M.N, Appeal dismissed. 
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Mittku and M. C. (\noHi:, JJ. 
Taraprasanna Oatiouli/ and others — 
Decree-Iroldors—Appellants. 

V. " 

Narrsh Chandra Chakrnbarly and 
others — Judgment-debtors — llespou- 
dents. 

Appeal No. 211 of 11)32, Decided on 
2rjth January 1033. 

(a) Decree—Conatruclion—Reasonable con¬ 
struction should be put. 

A renFoniiblp constrin-tion must always lie pot 
on a decree and tho Court should iilway.s lean 
again.st nconstruction which renders a dccreo 
inoxcctitabhi. [P -^3) 0 2] 

(b) Decree — Liability under — Decree 
against managing commillee of school is 
binding on school and can be executed 
against assets of school — Members paying 
debt are entitled to be indemnified out of 
assets of school—Civil P. C., O. 1, R. 8. 

A liivreo apainsb the ni niagitig coniniitteo of 
an uiiincorpoiated asrocintioii, for cxani)<1ii a 
tchccil, wilh a iliifutibn that the niiiinigiiig cora- 
niiitce aie rot ijcn^oiiiiiIv liahlornvjrt l-c leiisona- 
ill) \oiic-Tiuo(1 to iiiciin .1 ducic-! a| 2 iiini-t thcjii in 
Ihi-ir lopri'sriititlive cajiacity and binds tho 
stliool even if tho mundieis of tie liiiiiiin;ing 
COir.lT.ittL'0 eluiijge after the dciier; suoh a do- 
crcrt can ho I'.'.eciitid iiKaiiist the assel;, of tlio 
selioi 1 ill flip tilin'o! CAftulioi!; it is riiough if 
oil thn mpir.lii-is of tho present niiiuugiiig tom- 
miltee a IP. in the ici-nrd befoie exieutioii is to 
pnx'K'd with and the iniini;cis of the inaiiiiging 
poininiltpii it Ihoy pay iho del<t dnp hy thp s-pliool 
are liable to he indeninilii'd ont of the asset.s of 
tJ:o instituti. II. If 831 D F; V 332 C IJ 

(c) Civil P. C. (1908), O. J,R. 8-Suit 
against all membeis oi managing committee 
of fcbool—Addition of another member due 
to change in peisonnel of committee long 
after time in arpoal does not make represen¬ 
tation ineffective. 

In a suit in;iUiist. it kpIiocI, all the nn-nil.eis of 
the maiiagitig ponunitlco on dale of suit were 
impleaded. A inciiilor wlio cainc into thocoui- 
mittee subsrrjtipiitly owing to it change in tho 
ppri-onncl of the committco was added as a party 
only long after the time in the appeal. 

Held : flat O. 1, R. 8, did not apply to tho 
case and thatas Ihuccn.niittce stood in law for 
the school, tl.e dccito iigains-t them binds the 
sthcol iiiispettivo of the ch.angc in thepeisoiuiel 
ol the pommittic. (I' C 1] 

Atiil Chandra Gupta and Ama>evdra 
Mohan Mittra —fur Appelliinta. 

S. C. lianik, Jiit'vdra K. Si/I Gui>ta 
and Satindra N. Hoy Chowdimry — for 
Beaiiondents. 

Jl/if/cr,This is an appeal on be¬ 
half of tho deoi'ce-holders and is direc¬ 
ted against an order dismissing their ap¬ 
plication for execution of a money decree 
obtained in llicir favour. The circuin- 
slances which have led to tho order ap¬ 
pealed against may bo briefly stated* 
thus: The appollants tiustitutod a suit 
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si-fjiiinst fclio Secretary, Kx-Ollicio Presi¬ 
dent and the then ineinbera of the 
Madaripur Donovan (iirhs’ School Coin- 
mitteo, (wlio were all named in the 
plaint) for recovery of Ps. 5,72S duo on 
hillson account of a contract entered in¬ 
to on 7 til March ID Jo between the appel- 
lanls and the then school cominilleo for 
the construction of tlie school premises. 
Various defences wore taken in the suit 
amon;jst which it is nocessary to notice 
only one, namely, that the suit was not 
maintainable as the personnel of the 
managing comniitteo had changed since 
the date of the agreorneiit. On 9th Feb¬ 
ruary I9;ii the appellants’ suit was de¬ 
creed in part for Ks. 1,5(51-12-0 with in¬ 
terest Rs. G99-.S.0 and costs and i*’ was 
directed that the deeroo shall not bo 
executed personally against the defen¬ 
dants. Against this decree the plain- 
tid's-appellants preferred an appeal to 
tl \0 nigh Court (F. A. No. I4fl of 1931) 
iu which the defendants to tlie suit pre¬ 
ferred cross-objections. Roth tlie ap- 
pe.il and the cross-objections are pond¬ 
ing detocinination in this Court. It may 
bo mentioned hero that on (die issue as 
to the maintainability of thu suit iu tlie 
form in which it was laid was decided 
in favour of the plaintiff an.I the Sul>- 
ordi 11,1 to-fudge was of opinion tliat: 

“thnro no reaioii why the unit ooiild not, ho 
legally iiistituled af^ain.^t the iiKtUuliion ,il- 
thongh its members were ohangeil,” 

The appellants applied for the exe¬ 
cution of the decree in execution 
case No. o9 of 1931; and as after the 
decree in the .suit three memhera of the 
managing committee wont out of cflice 
and three now rnoinbers, wore substituted 
in their place, the appellants brought the 
now members on the record and Bubse- 
queiitly anotlior member Miss Kiranbala 
Do, was added as a party to ^^tho'exocu- 
tion proceedings as another now mmnhor 
of thb school comraitteo. Tlio plainbiiTs- 
appellants prayed for attachnient and 
sale of the moveables of tlio judgment, 
debtor which wore lying in the Donovan 
Cirls’ School and Boirdiug promises and 
of the money lying in oort.ain Madaripur 
Ranks in tlio name of the Secretary and 
Joint Secretary as also of other moneys 
hold by tlio Secretary on behalf of the 
School Committee eitlier witli himself 
or in tlio Madaripur I’ost OJlioe. Tho 
•plaintiiTs prayo.'l that if necessary tlio 
■attaolimaiit and the s.alo of tho immova¬ 


ble properties of tho judgment.debtor 
might also bn effected. Various objec¬ 
tions wove raised in tbico petitions of 
objections (i)byH monibors of the old 
school com mitten, (j) by the three new 
members, (3) by another new member in 
three miscellaneous cases. The princi¬ 
pal olijcctions need only be noticed. 
They arc: (a) tlmt the decree oimnot bo 
executed against the assets of tho school, 
(h) that tlio docreo was not against tho 
committee or at all events not against 
the present committee as the personnel 
of tho corn mil too has since changed. 
Those objections have prevailed with tho 
Subordinate Judge below. Hence the 
present appeal by the plaintiiTs' decree- 
holders. The Suhoidiiiate Ju<lgo is of 
opinion that as tliorois no decree against 
some of the present niemhors of tho 
school coiiiinitlco tho ])otition for execu 
tion can only ho o.xocutcd against what 
tho piosont inemhers and tho outgoing 
members hold or owned afl tho managing 
comniitteo of tho school and 

‘‘a-t tho pci.ition for u.'-oeution was not on that 
(i-'otiiig a ; tho forinor budy was iiul on the poti' 
tion." 

tho petition must ho dismi.ssod. Tlio 
lower Ooiirt rccogni/cs that this position 
soiiiwls startling and ahsuid, but never¬ 
theless gives elTect to tho objection as 
I'.e considers that his duty is to construe 
tho decree as ho imds it. His roasoniug is 
that the sc.lmol committee is not a Uor. 
prirati-m whinh remains constant though 
its memhora change; that it is ii it a Tirni, 
that it was not sued as a tluc.tuating 
class liy a rojiresentation under IV 1, U. 8, 
Civil I*. C., and that on n.j ooiiceiv.ablo 
theory lie caild c.ill the now monibors 
judgment-debtors. IMr. Atul Chandra 
Onpta wlio appears for tho appellants 
has attacked this reasoning of the Subor¬ 
dinate Judge witli great force. Ifo con¬ 
tends that beyond a Corpnraticn and a 
firm there .aro certain tilings as holders 
of office and lli.it tlie niemhors of the 
school committoo really formed a body 
of trustees which does not change w'itli 
the change of its personnel and refers to 
a passage in Lnwin on Trints (Fjdn. 13 
at p. 23.5) and to tho provisions of tho 
Trusts Act (2 of 183J), Ss. 75 and 7(5, aa 
embodying the rule.s of equity, ju^ioe 
and good coii.sciouce iu support of hia 
contention. The Trusts \ct, it ra.iy be 
mcntioiiod, doos not apply to Bengal. 
Ha contends that the managing com- 
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niiLleo hrihl tlio proi'erty or tlio assofs 
of tiio institutioj] anrl IJiat tlio present 
executioji can !)0 levi.'il aijaiuat the 
asHels of the iustitiilion in Liio hands of 
the nianaj^inH committee) for the timo 
heinj.'. IJo ari’ucw that it tlio view taken 
hy the Buljordiiiato Judijo is upheld, no 
wchool cornmitteo in this p)o\ince can 
L^ot anythin,'.; d<;na except on the cash 
system. 

In reply for tho rcspoiid'.'nt IV. Jhisak 
ar^'ues that the dcorco is leiilly a dccrc'j 
against certain nicinbuiS of tliO coin- 
mi ttee and points out tliat tlieru is no 
trust deed in tliis ease and in the ah- 
sence of suidi a dc'-'d the piopeity of tho 
institution caurDl ho vegardoci as having 
vested in tho niciiihcrs of the comniitteo 
on hi'halT of tho scliool. It is also said 
for tlio i’cs|i()ndcnt' that tho connuittc'o 
IS not a legal entity and it.s legal posi¬ 
tion is tl-.at it is not a peisoii at all. It 
is avgned tliat tlio Couit never intended 
to pass a decree against the comniitteo 
niucli less against ti;o scliool propcrlics 
and refers to tho circuinstaneo that, tlie 
prayer “Kha” of the plaint \\ns struck 
'olV hy an order datial lUlh -ianuiiry 1!Wl. 
TJic prayer “Kha” was to (he eflert tliat 
a decree should l.o given lor realization 
<jf tlio di'cM-tal amount from tho sclu'ol 
fun<l of tlie Madaripui J'onovaii (lirls’ 
scliool and if the decretal amount ho not 
roalizcil from (lie said fund thou a dccroe 
should he passed for realization of the 
<lccretal aninnit hy the s'lle of tho 
moveable and iminovahlo properties of 
(he .r>oiioviin dills'School. In supi'Oit 
of tlie contention tliat an unincorporated 
institution is iifpt an associai ion which 
is legally rocognized ri forom-o has hceu 
niaile to llalsl-ury's l-iiws of Kiiglund 
Vol. 4, p. 4t.(), para. ‘J03. 

ft is true that an uniucorjjoratod 
meiiihers’ ehih i.s not a p.irtncrsliip and 
ijuo.stioiis frequently arise as to wlio are 
the person-! liable for goods supplied to 
such a club or on omitracta prolcssedly 
made on its bolialf: it has been bold that 
trustees of commitlee of iTiiinagemoot of 
such clubs Iiavo only sueb authority to 
contract on behalf of tho meinbors gen¬ 
erally as may be given to them expressly 
or by necoHSary implications by tho 
rules. An ordinary club is formed ui>ou 
the tacit understanding, judically re¬ 
cognized, that no luombor as such be- 
'Ximes liable to pay its funds or other¬ 
wise any money beyond the subsoriptiong 


required by its rules see: IKrsc v. Per¬ 
petual Trustee Co. Ltd. (i). In tho same 
case their Jjordships of the-ludicijii Com¬ 
mittee laid down tli.it trustees of a club 
who liavoincurred liability undnronerous 
covenants contained in a lease accepted 
hy tliorii on its behalf are onlitlod to 
indoriinifcy out of any property of the 
club to which tlioir lion as tiiisto<’s ex¬ 
tends. Tho analogy of clubs dors not 
really apply to the present case. Tlu‘1 
only decree that could he passed in the 
present ease is a decree against those 
who represent tho public in their affairs 
of tlio school and all .such members for[ 
tlio timo being wore made paitie.s to thoi 
suit, and in passing the decree tlie Court 
was careful enoiigli to state that the! 
membcr.s of the managing cornniitlee| 
woio not to 1)0 personally liable. The; 
intention of ibe Court was that they are! 
to Iic liable in a rcprebont.ilivo capacity. 

'L'ho decree might have been more ex¬ 
plicit but a reasonahlo constriicl.ion must, 
alwiijs be put on a decree and tiio Court 
should always lo.an agaiu-it a construc¬ 
tion which would render a decree inoxo- 
culablo. Tlie only reasonable construc¬ 
tion seems to he that liie decree was 
passed a.gajost persons reiuosonting, thoj 
institution and must hind tho institution 
oven if at tho time of cxccuti.m of the 
decree tliore has been some cl'ango in 
the fioisciiiiol of the icpiesentatives. In 
tbis^io\v j1 is not ii(ccs8ir> to consider 
the pieliminaiy objection taken tliatf 
Dbirendru. N.ith D.is, liiie of t’le i '■iisorifc 
niorubcrs of tlie conimutoo w as added as,' 
a pIlly long after time in this appeal, 
for wbero several (lorsons were sued in a 
rcprcsi Ilfative cii]' i<‘ity the addition of 
one of sueb ’•epresentatives on tiie record 
of the HI pca! iifter time dons not reallyj 
make the presontaliiin any tlie lossj 
effcctiio. [ iim thorcfoio of opinion thatj 
fcliis appo'l sli'iuld 1)0 alloweil. The! 
onlor of the Subojdinato Judge must, ho 
set aside and bo is directed t'l ]>roe«cd 
with tho execution of tb.j dccroo in tfie 
manner asked for by tho dcooe-holderg 
appellants. In ali tlio circunistanceg 
there will bo no ordci as ti) costs. 

My conclu‘'io))s i)):)y bo summ.arized 
as follows ; Tlxi decree against thc| 
inanagiui; coimnittee of an nnincor-' 
poraiod association for example, .a school, 
like file Donovan Girls' School with] 
a direction that the mninagiug com- 
'l.' (1003) A U 130=72 L J I.* 0 31, 
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;mitteo arc nou iitittiaiiiiily liable mutsl be 
misunably construed to mean a decreu 
against them in their reiirosontative 
capacity and hinds the school even if 
the members of the managing committee 
change after tiiu decree, such a decree 
can be executed against the assets of the 
ischool at the time of execution; it is 
'ODOugli if all the niembers of the present 
managing coinmittuu ai'e on the record 
before execution is proceeded \vith; the 
!membei'S uf the niamiging committee if 
they pay the delit duo by the school are 
liable to be indetnnifiod out uf the assets 
|of t)i 0 iribtilution; that 0. 1, R. H, Civil 
P. C., has no application to the present 
jcasd us all tlie members of tlio jnanaging 
Icoiniiiittoe at the date of tlie sui^ were 
jsued; tliat the managing committee stood 
in law for the scliool and tlierefure the 
Idocroo against them binds the sclmol. 
In the present suit wliich is against the 
managing committee of tlie school in 
tho'c rcfiiTsentative capacity if there is 
a cliango in tJio inembors of tlie repre¬ 
sentative liody there is really a denolu- 
tion of iutorest within the meaning of 
O. '2-2, 10, Civil r. C., and the pre¬ 

liminary ohjection raised by one of the 
rosp^mdoiits must fail although piuperly 
speahiug the new rnombei- ought to Inve 
been added as a party on notice. Wo 
have however heard liis learned advo¬ 
cate, and the objection by him is not of 
substance. 

M. C. (Dwsc, J. —I agree. 

K.S. Appeal allou'etL 
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MlTTKll, J. 

Uabindra Nath Dhai —I'otitionor. 

V. 

i5mpcror -Opposite Party. 

Criminal Revn. No. 73 j of 1032, Deci¬ 
ded on 22nd November 1932. 

(a) Penal Code (1860), S. 2'b4-A — Iri»h 
Sireop Stake ticket containinj^ propocal* for 
payment of different sums to holders of 
tickets—Publishing such report held came 
within S. 294-A. 

Tlio ticket contained a propo'i.il for the pay- 
mont uf difTorerit fium.i for tbo benefit of tbo 
holders of .sach tickets. A circular of the fri-h 
S\«eep Stake wbicb was refeirod to in one of the 
letters written by or found in po.sSP3sion of the 
accui-od showed Ib.at the Irish Ho..pilaJ Sweep 
Stake was cxpoetecl to te.u-h the huge total of 
i;5,0O0,0UO or seven crores of rnijeos. The lotlnr 
stated that applications should bo made with 
Ris. 7-8-0 per ticket to the jietilioner. The money 
was stated to bo divided on each unit of £100,000 
as follows: 60 first prii;e8 uf £30.000 or over four 
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lacs of rupees each, 60 sonond pri-’c-' of £15,000 
oro/.or two lass of rupees each, 50 third pri/os 
of-£10,000 or over 1} lacs of rupees oich, 1200 
prizo.s of Hs. 12,000 to Rs. 15,000 each and 
6,000 ('.ash prizes of £200 or Rs. 2,760 each, 

Held', that tho ease did come within the mis¬ 
chief of S. 294-A. [P :i.';3 C 1] 

(b) Criminal Trial—Sentence. 

It is true that the ignorance of l.aw is noix- 
ciao, hut it should ho, in awarding sentence, 
taken into consideration. 2J 

A. K. i'azlul IIuq and Nanihhasnn 
Mukherji —for I’etitionor. 

D. N. TIhiitlaaknrJi —for the Crown. 

Judtjmeni .—This rule was issued on 
the Chief rrosidoiicy ^lagistrato to show 
cause why tho couviction of and tho sou- 
tcnco passed on the (ictitioimr Rahiiidra 
Nath Dliar under S. 2!ll A,-1. P. C., 
sliuuld not be sc-t aside. Tiie lirst ground 
on wliich tliis Jtule is supjiortoil is tbufe 
tlio sanction of tho Lovul flovcniiiienfc 
was not olitaiucd as it was nocL’S.sary ;o 
have been obtained under S. IJXi, Crimi¬ 
nal J'. C., before cogiii/.ance could he 
taken of an oll'erico under S. 291 A, 
I. P C. Tho iioiiit whioU is mado !iy 
Air. Fiixhil Iliiq wlio appears for tho 
petitioner is that tliia sanction was not 
exhibited in Court till lOtb Juno J932, 
wdiereas the c.igni/aiu o was taken of tho 
case on the eoinjil.iint of tho Police In¬ 
spector on 2(>L)i AI.iy 1932. If lio had 
been able to suhstantiato tdiis point the 
Rule would have heon imulo absohito. 
Unfortunately (or his client it appear.^ 
that this sanction of the lioeal (loverii- 
ment which was signed by Mr. Reid, 
Ofliciating Chief Secretary to tho Cov- 
ernrnent of Bengal, is dated IHth May 
1932 and was annexed to the petition of 
complaint and was rnaikod as JCx. B. 
The complainant was examined and pro¬ 
cesses were directed to be issued.on 27th 
May 1932, so that cognizance was taken 
of the case after the complaint w'as 
lodged and the complaint wasmade by tho 
order of or under tho authmity from the 
Local Government within the meaning 
of S. 196, Criminal P. C. There is thore- 
foro really no substance in this point 
taken by Mr, Huq, 

Tho next grounl on which tliis con¬ 
viction is attacked is that the entire 
evidence oven if believed does not bring 
tho case within para. 2, S. 294-A, I.P. C. 
It appears that the present petitioner 
was charged for publishing a proposal to 
pay a sum of money or to deliver any 
goods on an event or contingency rela¬ 
tive or applicable to the drawing of a 
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ticket, lot, number or figure in a lottery 
not authorizocl by Governraont. S) far 
fts the ChT.nil 0 rnvgo'’e Sweep Stake i? 
oonoernafl of which the petitioner claims 
to bo the heail orgtiizor there is no ques¬ 
tion tliat ho has net boon able to pro¬ 
duce any paper to show that this lottery 
was authori/od. It is argued by Mr. TInq 
that ;io evidence was adduce I by the 
Grown that the Irish Sweep Stake w.is 
not autlnrixed by the (J ivorumofit. ft 
api>oar3 liowavor that evidence has b.ejn 
given in thi.s case that this is an un- 
authori?:od lottery by the Police In- 
apector who W.I.S ox.ijninod in tho ciso. 
So far as tho Irish Sweep Stake is con¬ 
cerned it is not oven authorised in Eng¬ 
land, far loss is it authorized by tlio 
Government of India. Tlio ticket itself 
oontains a propjsil for the pivmont of 
dilt'eront* sums for tho biuicfit of tho 
holders of such tickets. It appears fcrom 
a, circular of the Irish Swoop Stake 
which ir referred to in one id tho 
letter written l>y or found in tho 
possession of the present petitioner 
that tho frii-di Umpiial Sweep Stake 
i.seN[)octed to reach the hu.ge total of 
.to,00:1,00!) -or seven crores of rupees. 
Tiio said letter stales tint a])pUoatiens 
ahould be made with Jls. 7-rt.O per 
ticket to U. N. Dhar. Tho aliovo money 
it is stated in that <-ircnlar will bo Hivi- 
doil on each unit of €100,000 as follows; 
.00 lir.st prizes of OO.OOJ or over four 
flics of rupees each, 00 second ptizos of 
£10,0.10 or over two l ies of rupees each 
OOfhiid prizes of £10,00) or over IjT 
lacs of rap.es o.teb, 1000 prizes of 
Rs. i -2,000 to ii--. lO.O'lO fucli and 0000 
o.a'h prizes of ,£200 or Rs. 2,700 oicb. 
It is dillioult to hold having regavd to 
the corrospealonoo which his been dia- 
closod in thi.s case tliat tho case of tho 
petitioner does not c uiio within the 
imisohiof of S. 2l)l-A, 1. P. 0. I am of 
lopinion that the couvictiou is justified 
'by the provisions of tliis sjctiou. 

question that may however arise is 
whether the sentence of tine of Rs. 200 
is too severe. This is the first nITenco 
of tho kin 1 so far as the petitioner is 
coucevned and seme con.sideratien miy 
ho given to tlie circuinstince that tho 
petitioner says tliat he did not know 
that tho Irish Tlo-spitals’ Swo.ip Stake 
was an iinautliorizoil lottery. It is true 
that iguovani'O of law is no excuse, but 
'one may in awarding sontoiivie take into 


consideration tho fact tliat the accused 
was not cogni/aut of tho fact that the 
Irish IJospitalfi Swoop Stake was an 
unauthorized lottery. Rfy attention has 
been drawn by Jlr. Rb ittachurjee to a 
letter addrosie l to tlio petitioner by the 
Irish Hospitals Trust Ltd., Dublin, to ^ 
tho elloct that: 

“ wbctiN.iln ilistribiition by Hih m. .ms siig- 
"osK'tl, vis., adverlisemcnl., tirct.l.irii mg, , ih 
iilniDsl cois.iiu to bring you iiua <o>iiijit tutb 
lihu imtboril/iti.s.'’ 

It may bo that tho iietiti uior n.i.ght 
not have understood tho full import of 
this statement. I tliink tlio on Is of jus- 
ticc'will be met in this case hy rcdui-ing 
the sentence to a fine of Ks. 00 (rupees 
fifty only). Mr. Bliattach arjeo who .ap¬ 
pears for tho Crown rightly says that 
according to tho practice which is fol- 
Ijwol by Crown cnun.sol he leaves tho 
que.stion of sentence to tho Court. The 
result is that tho fine imposed on tlia 
petitioner is reduced to Ifa. .00. If the 
fine has already been realized, the por- 
tion of the lino remitted, i. e., Rs. IfiO, 
will i)o rofunded to the potitioiier. 

U.K. SfintcuCfl rrdu''r.i. 
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Deivniirn Nath Manitni'far 

V, 

Empiror 

Criminal Rovn. No. 181 of 1032, J'o- 
cide.1 oil 11th February I'.G.'l. 

(a) Preventioa of Moi'ftation and Boy¬ 
cotting Ordinance (5 of 1932), S. 4 —Picket¬ 
ing illustrated. 

A poiiD.i wlio loitors ut-o md foitii.ou .^hoiw .n.d 
inf'..(itioii illy iiil.ii'f.)>’Oi and ob-aruoi.i cusiowiors 
ia t'.flir l.j,jiiiiniito rii’bt.') i^ f'uiltv uiidor t;.. i-, 

[P 3.11(^21 

(b) Prevention of Molestation and Uoy- 
cotting Ordinance (5 of 1932), S. 4 —Convic¬ 
tion tinder —Sentence of fine ic nece-tsary. 

Tbo j)fini'i;ilp th.U Wricro a su’na.inliiil t 'lra 
ol imprisonDioiit hai bom inilielel it is in- 
appropriata to add a lino is iii.ip|ilii..ibl.i lo :i 
cfjiiviclion niidor S. 4, Ordiii.incc 6 of it~, it 
is spoi'.ino.illy piovidod tb.it. fi.’U'. sbonl.l b.i scp.i 
ratoly impesod or along with >■ sab.^tiiiti.il to’-m 
of iinprisomiitiiit. (D .l.s.'i <1 SJ 

Karendra Kumar B tso and Barc^ hot 
Shame —for Petitioner. 

Khundkar and d/i7 Oh-indra Itoy 
Chouflhunj—lor tho Or.-)wu. 

Pearson, J .—Tliis Rule wms is''*iod on 
the Deputy Commissiouor of Sylhot call¬ 
ing on him to show «';ius3 why the con¬ 
viction and sonteucii p issod on tho pefci- 
tionar's d.auglitor and tho other accused 
should uot'lij sot aside. It app'Ws that 
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tho two uccusod in the ease wore two 
ladios, named Prohlialj.iti Dharand Siiro- 
hala Dey, and tliat tliey wcro convicted 
and sontonccd under S. ‘t, Ordinance 5 of 
iy32 to nndcr^'o six months’ dfiorous 
iiupriaonincnt oiieh and a fine of Ks. IfiO 
. each. Tn default of the payment ot the 
lino they were to undergo one month’s 
rigorous imprisonment in each case. The 
decision of the Magistrate was given on 
IfJth February 193'^, Neither of the ac¬ 
cused appealed against tlio decision, but 
an application was made on 1st March 
1932 by the present applicant, the father 
of one of the accii'^ocl, to the Sessions 
Judge of Sylhet. That Judge decided 
that he should not go into the merits 
and that it was not open to him to enter¬ 
tain an application of tliat natnro made 
by a thiJ'd person. 

The present llule was issued on Gtli 
Juno 1932 at which time the accused 
had served some three and a half montlis 
out of the sentence. At the time of the 
issue of the Rule an order was made 
staying the payment of the fine and per¬ 
mitting the two accused persons to he 
released on hail to tlio satisfaction of the 
Deputy Commissioner. The terra of irn- 
prisonmont has however now been served 
oat duo to the fact that neither ot tlie 
accused thought fit to avail tlioinsclvos 
of tho hail order. So far as tlio applica¬ 
tion before ns is concerned it has not 
boon contended by the Crown, for tho 
purposes of the present apjilication, that 
this Court lias no jurisdiction or no right 
to deal witii the matter althouglr it is 
presented to the Court by some persm 
othor than tho accused tliomselves. lint 
tho contention of the Crown is that upon 
tho facts it is not such a caso in whioh 
this Court sliuuld interfere in tlie exor- 
ci.se of its powers. The loarnod advocate 
for the applicant, tho fatlier of one of 
tho accused, has argued before us that 
oneo wo assume the right to deal with 
the matter wo ought to iiiturfero in tho 
caso, bqcar.so tho matter is one in which 
it appears that tho Magistrate in passing 
hi.s order has not in fact come to sufli- 
cient findings to bring tho matter within 
tho provisions of S. 3, Ordinance fl of 
1932, and also on tho ground that tho 
evidiiiico on which he does rely amounted 
to cvidonciB of confession to a Police 
Officer; it tlioreforo ought to bo rejected, 
or at any rate no conviction should be 
based upon it. 
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Tho alle.galion in the case was that 
tho accused were pick(3ting in front of 
fnroigti cloth shops in that locality on 
this particular day, and that in so doing 
they wore guilty of an ulfenco under 
S. 4 of the Ordinance. It a[)pcars that 
the accused declined to cross examine 
and when asked at tlie tri.il whether 
they had anything to say to tho evidence 
against them they both saiil they have 
nothing to say. In tlic.so circumstances, 
as tho IVIagistr.ato poiiils out, tho allega¬ 
tions on tho side of tho prosecution wore 
uneontradicted, and after a roference to 
the cvidenco in tho case ho found them 
guilty under S. of tho Ordinance, 
because ho says that by loitering around 
foreign cloth shops they wore intention- 
ally interfering with and obstructing 
customers in their legitimate riglits. In! 
dealing with the evidence, h» in the' 
main insists ution tho evidonco of tho 
Sub-Inspector, P W. 3, and tliat part of 
tho evidence in particular in wJiich ho 
deposed that he exjdained to tho ac¬ 
cused that picketing was illegal under 
tho Ordinance and tried to persuade 
them to move off, but on finding it use¬ 
less and receiving replies from one of 
tliom that sho was not recognizing any 
authority, but that of tho Congress and. 
from the other that sho was going to.- 
picket, ho ordered their arrest. 

It is said that so far as that part of 
tho Magistrate's judgmont is concoriiofi, 
ho was not relying on the oviiionco tliat 
picketing liad already fr.keri ]iliice, hut 
that they wore going to picket. It is, 
quite clear from a reference to tho evi¬ 
dence wiiicli has been placed before us 
that tliero was evidonco on the rccerfl of 
more than one witness to tlio olTcct that 
both of tho accused were in fact picket¬ 
ing in front of tho foreign cloth shops 
in tho bazar, and that they wore pre- 
venting purchascr.s from buying Engli.sh 
cloths. It appears to me clear enough, 
having regard to that evidence, that it 
is not a matter in which we ouglit to 
inlorfero in revision, and that tlic evi¬ 
dence as it stands is quite suflicient to 
bring tho matter within tho terms of tho 
Ordinance referred to. Mere tliaii that, 

I would say that a proper appreciation 
of tho Magistrate’s judgment does in 
fact show that he was relying upon that 
ovidenco, because he found them guilty 
under S. 4 of tho Ordinance on tho ground 
that by loitering around foreign cloth! 
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shops they wore intentionally interfering 
iiiuil obstructing customers in their legiti¬ 
mate rights. Tt is quite clear that ho 
'does accept that part of the evidence 
though he does also roly upon portions 
to which ho has rofcrro<l in greater de¬ 
tail, namely, as regards the iminediato 
reasons for ordering the arrest of those 
two a sensed. 

Mr. Hasu has also contended that 
Bocing tliat it is now a matter of fine it 
is nut one that ought to ho nosv brought 
against the accused. In certain cases it 
is correct to say no doubt that where a 
'substantial term of imprisomnont has 
boon inflicted it may bo inappropriate 
|to add a fine, but it is difficult to see 
liow wo can apply a principle of that 
kind to tlie present case, in particular 
to this class of ol'Cunce, and more especi¬ 
ally w^sen the Ordiiianco specifically 
provides for Iho imposition of a line 
eitlior separately or along with a sub¬ 
stantial term of imprisonment. 1 am 
quite satisfied tiiat this is a case in which 
we ouglit not to interfere in any parti¬ 
cular in favour of tho accused pei'-sons. 
I accordingly discluirgo this llule. 

Patterson, J .—1 agree, 

K.S. linle dis'-haryeil. 
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Hankin, C.J. anm> Co.STKLr.O, J. 

Ahidhar fZ/uwA — J'otitionor. 

V. 

Seoretiiry of Opposite Piirty. 

r. C, Appeal No. -‘lo of 1927, Decided 
on i8th April lO.'l'J. 

Practice —Decree—Amendment — Mistake 
in High Court decree found after confirma¬ 
tion by Privy Council—Mistake was correct¬ 
ed by High Court. 

After tho I’rivy Council had aflitmed the 
Jligh Court judgineut. the appell.tat liofore 
their riorddhipa for tin; first time discovered that 
UQ item of court-fees paid by the opposite party 
on the meiiioraiidurn of appeal was twice includ¬ 
ed in tho High Court dcLieo. On an applica¬ 
tion by thn appellant to their Lordships, the 
High Court mncnrlod the decree by corroding 
the mistake: /*. O’. A'r/.s, 2:1 -and 21 of 

1227, decidfil nn 31sf Aiijast l'J31, Fidl. 

[P 33(i C 2J 

Tialiiram JJasn —for Petitioner. 

Saral Chandra liasak and Nasim Ali 
—for Opposite Party. 

Facts of tho oaso appear from the 
following application to amend tho 
decree: 

1. That tho learned Collector of Cal¬ 
cutta awarded Us. 1)9,778 to your peti¬ 
tioner ns the value of his land in prerai- 
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scs No. 10, Michael Datta Street, Khid- 
dorpur, hut your petitiouer claimed 
.Us. 85,107 as tiro v.aluo of tho same and 
at the instance of your petitioner a, 
roferenco was made under S. 18, Act 1 of 
1891 (hand Acquisition Act) to the lear¬ 
ned Jjand Acquisition Judge at Alipore. 

2. That tho loai'iied Special Dand** 
Acrp.isition Judge at Miinu'o enhanced 
tlic award of the learned Collector by 
Us. If,99b together witli Us. 1,799-4-0 
stntutary allowance on tho said sum 
ni.iking a total of Us. 13,794-10 to 
ho paid by tho opposite party to tho 
claimant. 

3. That the above named opposite 
party being dissatisfied with tho iudg- 
inont ami decree passed by S. K. Chosh, 
J'lsq., Special hand Acquisition Judge, 
94-Pargajnias in land Acquisition Caso 
No. 89 of 1020 (valuation) on 3rd April 
1925, proforrod tho abovo mentioned 
•appeal from tho original decree .against 
tlio .above named objector to this Hon'ble 
Comt valuing tho above named appeal 
at .Us. 13,794-4-0, and for tho Memo¬ 
randum of the said appeal, tlio sum of 
Us. 45, liad been paid as court-foes under 
Art. 17 (iv). Court-fees Act. 

4. That on 20tli May 1927, when tlio 
above named appeal came up for hearing 
before their J.<ordship8 U. B. Clhnsh and 
G. N. Uoy, JJ., tlioir Lordships directed 
the appellant opposite party to pay 
advaloram couit-fecs on the value of tho 
said aiipeal and the deficit eonit-fcosof 
tho sum of Us. 915 W!is paid by tho 
appellant opposite) party on 24th Mav 
1927. 

0. That on 23rd IMay J927, their 
Ijordsliips B. B. Gljosh and G. N. 
Uoy, JJ., were joleascd to allow tho 
above mentioned first appeal witli costs 
and sot aside the judgment and deevee 
of the learned Special Jjaiid Acquisition 
Judge at Alipore and thus confirmed tho 
award of the learned Land -Acquisition 
Collector, Calcutta. 

(i. That in tho decree whicli was 
ilravvn nj' io tho "said appeal and .signed 
by tho Hon'hle Judges, tlio sum of 
Ua, 915 tho additional court-fees paid by 
the appellant opposite party as stated 
abovo was included twice in tlio schedule 
of costs on account of clerical mistake of' 
tho ofiicer who diow up the said decree. 

7. That tho abovo mistake escaped tho 
notice of your petitioners' ativocato in- 
tho High Court. 
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8. Thai; your petitioner being dissatia* 
fled .with the judgment and decree of 
this Hun’ble Court preferred an appeal 
to His Majesty in Privy Council being 
Privy Council Appeal No. 3 ) of 1927 but 
on 10th May 1930, thoir Tjordships of 
.the Judicial Committee dismissed the 
said ap])oal with costa. That in the 
grounds of appeal as presented to Ilia 
Majesty in Council no ground was taken 
about the aforesaid mistake in the decree 
for costs as passed by this Hon'ble 
Court. 

9. That on 9th June 1931, the opposite 
party filed an application for execution 
of the aaid decrees against your peti- 
tioner iu the Court of the Land Acquisi. 
tiou Judge at Alipore, 21-Pargannas being 
execution case No. 6 of 1931 and the 
prayer in the execution potitiou include 
ed costs of learned Acquisition Judge's 
Court Us. 181-11-2 with interest at aix 
per cent, per annum from 18th .August 
192-), costs of tha High Court appeal 
Ks. 2,444.9-5, with interest at six per 
■cent per annum from 23rd May 1927; 
Privy Council appeal costs .6 316-4-11. 

10. That the said sum of Its. 2444-9-5, 
•stated to be lia. 2444-9-5, stated to be 
costa awarded by this Hon’ble Court 
include Bs. 915 twice, -as stated above. 

11. That the opposite party was in¬ 
formed by your petitioners’ pleader at 
Alipore to withdraw the security depo¬ 
sited by your petitioner in this Hon’ble 
Court for the costs of the appeal in the 
Privy Council. 

That the opposite party having 
taken steps to realize the balance for 
whicli the execution was originally 
prayed for from your petitioner, your 
petitioner’s pleader at Alipore, Mr. 
Krishna Nath Basu B.L., discovered for 
the first time on 22nd February 1932 
that by mistake, the decree for costs 
passed by tliis Hon’blo Court iucludod 
the sum of Bs. 915 twice over. 

13. That your petitionor has. accord¬ 
ingly b,C0n advised to move this Ilon'hlo 
Court for amendment of the decree in 
the aforesaid appeal dated 23rd May 
19-27, by debiting from the costs decreed 
against your petitioner the sum of 
lis. 9J5 wliioh has boeu included thorein 
with. 

[The matter came up before Mukevji 
and Cuba, JJ., who called for olfico 
report by their order dated 23rd March 
1932, The report was submitted by 
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Mr. 13. D. Ahmad, Offg. Dy. Begistrar, 
dated 6th April 1932:] 
lieport .—With reference to the Court’s 
order, dated 23rd March 1932. Atten- 
tion is respectfully invited to an order 
dated 31st August 1931 passed by the 
Bench presided over by the Hon’ble the 
Acting Chief Justice in P. 0. A. Nos. 23 
and 24/27, permitting the amendment of 
a decree of this Court after the final 
disposal of the appeals by the Privy 
Council. The decrees, however, in those 
cases were reversed and not affirmed. 

Lav before the Bench presided over by 
the Hon’ble Mukorji, J. 

[Tlie order referred to in the report 
above was as follows:] 

"in the oircumsbanoos stated, it being 
quite clear that the omission to file a 
vakalatnaraa on behalf of the pliiintifl 
in P.A. 70 of 1924 in this Court was duo 
to inadvertence, the appearance of the 
learned advocate for the plaintiff in the 
said appeal may ho recognized and 
regularise.!, i.e., the plaintiff will he 
allowed to file a vakalatnarna in the said 
appeal and thereafter the necessary 
corrections will ha made in the decree 
of this Court in F. A. No. 70 of 1924 
and after that a certitlcato of costs in¬ 
curred by the plaintiff in the said appeal 
in this Court will ho prepared. Inas 
much as this application has been ren- 
dered necessary i)ecauae of the careless¬ 
ness and negligence of the aaid plaintiff, 
he must pay to the other side the costa 
of this hearing which wo assess at 6 gold 
inohurs. The payment of such costs 
namely of six gold mohurs is a condition 
precedent to the preparation of this 
certificate of coats." 

[On receipt of this report Mukorji and 
Guha, JJ., passed an order dated 8th 
April 1932 to the following effect:] 
Order.—In view of the precedent 
which the oilico lias referred to in its 
note dated Cth April 1032, this petition 
is sent to the Privy Council Department 
so that it may l>e placed before the 
Bench presided over by tho Hon'ble the 
Chief Justice and taking Privy Council 
matters. 

LThe matter then came up for hearing 
before Hankin, G. J. and Costello, J., 
who passed the final order hy amending 
tho decree ns prayed for in the potition.J 
Final order ,—Let the decree of this 
Court bo amended by correcting the 
mistake as prayed for in the petition. 


Aiiidhau Ghosh v. Sect, op State 
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Gdha and M. C. Ghosk, JJ. 

Bhagwandas Madanlal —Decree-liol- 
■der—Appellants. 

V. 

Nabin Chandra Ohoudhury — urety 
—Bespondcnt. 

Appeal No. 51 of 1932, Docidod on 
21th Juno 1932, a^'ainst order of Sub- 
.TucU'e, 4th Class, 24 Parganas, D/- Gth 
October 1931. 

Principal and Surety—Surety for appear¬ 
ance of judgment-debtor—Appearance by 
judgment-debtor and payment of part of 
decree debt and acceptance of such amount 
by decree-holder's pleader — Surety it dit- 
■charged—Contract Act (1872), S. 133. 

A surety bond wan cxocutod for appearance of 
juduHicift debtor. The judgment-debtor him- 
.self surcndcred and paid a part of the decree 
debt vi'Ificii was accepted by the pleader of the 
dmsrcc-holdor. h'or subsequent nou-appearanee 
of the judgmont-deblur the surety was sought to 
be pcuccodod against. 

Jfrld: under the above circumstances the 
surety was discharged. 

JA’f.Z further: that though rule laid down in 
S. 13.'), Contract Act, was not strictly applicable 
to the case, there was some sort of similarity in 
the provisions of the section: .1 f It 1932 Cal 
Sdi.JHd. fP 338 0 1, 2] 

Itupendra Kumar Mitra, Untnendra 
Nath (those iind Babindra Nath Ghose — 
for Appellants. 

Guha, J .—The decree-holder, appel¬ 
lant in this appeal, obtained a decree 
against tlio linn Kailas Chandra Sashi 
Jihusan Roy on 13th August J929. The 
■application for e.Kecution of the decree 
so passed in favour of tlio decree-holder 
was ntado on l-Oth Nov'emher 1930. On 
I9th llecemhor 1930, the judgmont-deb- 
tor Saslii Bhusan Hoy was brought 
under arrest. Sashi Bhusan Roy and ho 
filed a petition of objection under S. 47, 
■Civil P. 0. 

Tt appears from the order recorded in 
the order shoot of the Execution case on 
19th Decomhor 1930, that the judgment- 
debtor Sashi Bhusan Roy w'as released 
■on his furnisliing security “to the extent 
of the dues, for surrendering himself to 
Court it this S. 47 petition fails.” The 
security was in due course furnished, 
and on 20th December 1930, the secu¬ 
rity bond filed by the respondent in this 
appeal, Nabin Chandra Chowdhuri, was 
.accepted, and the judgment-debtor Sashi 
Bhusan Roy was released. The applica- 
-tion under S. 47 of the Codo camo to be 
1933 C/43 & 44 


disvhissed by the Executing Court ori 
2l9t April 1031. In the intervening 
period, i. e. the period from 20thDecem¬ 
ber 1930 to 21st April 1931, an attempt 
was made by the judgment-debtor Sashi 
Bhusan Roy to pay up the decretal dues 
in instalments. An attempt was also made 
with the consent of the decree-hold^ 
for production of a surety, so far as the 
satisfaction of the decretal dues by in- 
stalments was concerned. These at¬ 
tempts on the part of the judgment- 
debtor however failed. On 28th April 

1930, after the dismissal of the applica¬ 
tion under S. 47 of the Code, there was 
an application filed in Court by the 
judgment-debtor containing the definite 
statement that be was surrendering him¬ 
self and was going to make a payment 
of Rs. .50 towards the decretal dues. 
This amount of Rs. 50 was received by 
the pleader for the decree-holder on that 
very date. 

It appears also from the order recorded 
on that date, 28th April 1930, that the 
payment of Rs. 50 was brought to the 
notice of the Court and the Court also 
took notice of the fact that the judg¬ 
ment-debtor was trying to pay off the 
decretal debt in instalments. The prayer 
fur instalments however could not be 
allowed in the execution case. The 
order recorded by tke Court furtlior 
shows that an opportunity was given to 
the judgment-debtor • for payment of 
Rs. 100 within 20th May 1931: the exe¬ 
cution case was to bo put on the said 
date for orders. The pleader for the 
judgment-debtor Saslii Bhusan Roy 
undertook to produce the judgment-deb¬ 
tor in Court on that date, viz., 20th May 

1931, on his failure to pay the money. 
What happened on 28th April was this: 
On 23rd May 1931 notice was issued on 
Nabin Chandra Chowdhury, tho surety 
respondent in this appeal, to produce 
the judgment-debtor by 30th May 1931, 
or to deposit the decretal duos in Court, 
in terms of the bond executed by this 
surety Nabin Chandra Chowdhury, on 
19th December 1930. The surety showed 
cause beforo the Court executing the 
decree, and raised objections to the de¬ 
cree-holder being permitted to proceed 
against him as surety, in the matter of 
the satisfaction of the decretal dues. 
The objections w'ere in due coarse heard 
and disposed of by the Court executing 
the decree and according to tho learned 
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Munsif, there were no grounds on which fact that on 28th April 1931, the res. 


the objections raised by the surety 
could be allowed. According to the 
Munsif, the judgrbent-debtor’s produc. 
tion in Court on 28th April 1931 did 
not appear to have been caused by the 
surety and therefore the surety’s liabi¬ 
lity continued under the surety bond. 

On appeal by the surety, the respon- 
dent in this Court, the decision of the 
Munsif, disallowing the objections raised 
by the surety was set aside. Accord, 
ing to the learned Subordinate Judge, 
the judgment-debtor Sasbi Bhusan Boy 
surrendered himself after the disposal of 
the case under S. 47 of the Code, and in 
that view of the matter it was held that 
the liability of the surety in the matter 
of the satisfaction of the decree as men. 
tioned in the surety bond ceased after 
the judgment-debtor had surrendered 
on 28th April 1931. The facts and cir¬ 
cumstances of the case have been set out 
in some detail in the previous part of 
our judgment, and it appears to us that 
in view of the fact and in the circum* 
Istance that the judgment-debtor had on 
'28th April 1931, that is, after the dis- 
posal of the application under S. 47 of 
the Code on 2l6t April 1931, surrendered 
before the Court, there was no further 
liability attaching to the surety in the 
matter of the satisfaction of the decretal 
debt. The material portion of the surety 
bond is to this effect: 

"I stand as surety for the said Sashi Bhusan 
'Boy and promise and agree that if the said ob¬ 
jection case under S. 47, Civil P. C., be not ad¬ 
mitted, 1 shall remain bound to make the said 
Sashi Bhusan Boy appear in Court, when called 
upon by tbo Court. If I do not make tho said 
Sashi Bhusan Boy appear in Court when direc¬ 
ted by it, the decree-holder will in pursuance 
of the order of the Court, bo able to irealize the 
said amount from me. If I do not pay easily, 
be will be able to realize the same by the execu¬ 
tion of this decree from my moveable and im¬ 
movable properties and person.” 

Begard being had to the definite find¬ 
ing arrived at by the Courts below that 
the judgment-debtor did in point of fact 
surrender himself after the disposal of 
the case under S. 47 of tho Code, and in 
view of the circumstance to which re¬ 
ference has been made already, that there 
was payment by the judgment-debtor of 
the amount of Ea. 50 which was received 
by the decree-holder, and of which pay¬ 
ment notice was taken by the executing 
Court, and regard being also bad to the 


ponsibility of the appearance of the 
judgmUnt-debtot in Court was allowed 
to bo taken by the pleader representing 
the judgment-debtor and no responsi¬ 
bility whatsoever on the part of the 
surety was thought of on that date by 
the Court or by the decree-holder, we 
are wholly in agreement with the order 
passed by the Court of appeal below, 
that there was no liability attaching 
to the surety after what happened in 
Court on 28th April 1931. Some reliance' 
has been placed by the learned advo¬ 
cate for the decree-holder appellant on 
the decision of the learned Chief Justice- 
in the case of Jia Bai v. Joharmull 
Bothra (1), holding that there vvas no- 
broad rule of law that a surety who had 
guaranteed payment of an amount de¬ 
creed against the judgment-debtor was- 
discharged from liability by realon of 
any arrangement for postponed payment 
or payment by instalments. Tho facte 
and circumstances of the case before us 
do not call for the application of the 
rule laid down by the learned Chief 
Justice.in the case above referred to. 
It appears to us that the nearest ap¬ 
plication of any rule of law to tho facte 
of the caso before us is that of the rule 
contained in S. 135, Contract Act, relat¬ 
ing to the discharge of a surety when- 
tho creditor makes a composition with 
or promises to give time to tho principal 
debtor without tho assent of tho surety. 
It cannot be said that the rule laid 
down in that section of the Contract 
Act can have any strict application to 
tho ease before us. But as wc have said 
there would bo some fsort of similarity 
to the provisions of the section in view 
of the facts and circumstances of tliis 
case, to w'hich reference has been made 
in our judgment. In tho result tho apu 
peal fails and is dismissed. As there 
is no appearance on behalf of the res¬ 
pondent we make no order as to costs 
in this appeal. 

M. C. Ghose, J .—I agree. 

K.S. Appeal dismissed. 

1. A I B 1032 Cal 858=139 1,0 815=69 Cal 
1450. 
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Mittes, J, 


Bamizaddin Basar and others —Peti- 
tioners. 


V. 

Naimaddi Basar and others Oppo¬ 
site Parties. 


Civil Rnle No. 778 of 1931, Decided 
on 4th February 1932, against order 
of Dist. Judge, Dacca, D/- 20th March 
1931. 

(a) Civil P. C.(1908), O. 21, R. 90-Great 
discrepancy between value stated in pro¬ 
clamation and real value is valuable evi¬ 
dence of fraud. 

Where the discrepancy between the value 
stated in proclamation and the real value is so 
groat as t 9 shock the conscionce, this by itself is 
valuable evidence of the fraud on the part of 
the decree-holder and sufficient to have the sale 
set aside : A I 11 1929 Cal 730, lief. 

[P 340 C 1] 

(b) Civil P. C. (1908), O. 21, R. 90-Appli- 
Cfttion for setting atide sale beyond 30 daya 
of sale—Fraud on part of decree-holder 
established—Burden is on decree-holder to 
prove date of knowledge of such fraud. 

Whore onco ^raud^is established the burden of 
proof is ou the doeroe-holdet or the auction- 
purchaser as the case may bo of establishing that 
the person injured by his fraud aud suing to 
recover property has had clear and definite know¬ 
ledge of those facts which constitute fraud at a 
time which is too remote to allow him to make 
tha application. [1’ 340 C 2] 

Bamendra Chandra Boy for Peti¬ 
tioners. 

Manmatha Nath Das Gupta—lov Op- 
posite Parties. 

Judgment. — This llulo is directed 
against the appellate order oC the Dis¬ 
trict Judge of Dacca dated 20th March 
1931 refusing to set aside the sale of the 
petitioners’ i)roperties held on 19th 
April 1927. The petitioners applied 
under O. 21, R. 90, Civil P. 0„ for set- 
ting aside the sale in question on 19th 
May 1930. Tlie petitioners rested their 
application on several grounds : (l) that 
the sale processes were suppressed and 
there was irregularity in publishing and 
conducting the sale and ; (2) owing to 
suppression of the sale processes the pro¬ 
perties were sold at an inadequate price. 
They allege that they came to know of 
the sale on 5th Daisakh 1337 from Gani 
Munshi of their village. On the evi¬ 
dence it transpires .that they took some 
time to verify this information obtained 
from Gani Munshi and they have applied 


within 30 days of the date of their know, 
ledge which the Munsif found to be 7th 
Baisakh to set aside tha sale. It is a 
somewhat significant circumstance in 
this case that the decree-holders who 
sold this property in execution of a rent 
decree themselves applied to set asidp 
the sale and it transpires in the course 
of the evidence that the auction-pur- 
chaser opposite party did pay to the 
decree-holders a sum of about Rs. 300 
in order that the decree-holders might 
withdraw their application for setting 
aside the sale. The property has been 
sold for a grossly inadequate price of 
Rs. 39, the value according to the Munsif 
who dealt with the matter in the first 
instance being at least Rs. 1,000 at the 
lowest calculation, and it appears from 
tha evidence on behalf of the auction- 
purchaser opposite party that its value 
would be at least Rs. 700. The Munsif 
came to tha conclusion that the sale was 
vitiated by the fraudulent suppression 
of the sale processes and that the sale 
being a fraudulent one the burden of 
proof lay on the opposite party to show 
that the petitioners had knowledge of 
the sale at a time beyond the period of 
limitation. This according to the Munsif 
tha opposite party failed to prove. The 
Munsif came to the further conclusion 
that the property was sold at an exces¬ 
sively inadequate price and the peti¬ 
tioners were highly prejudiced by the 
sale of thoir valuable property for the 
very insignificant sum of Rs. 39. The 
sale was accordingly set aside. 

An appeal was taken by the auction- 
purchaser to the Court of the District 
Judge and the learned Judge has dis¬ 
posed of the appeal on the ground of 
limitation after reaching the conclusion 
that there has not been fraudulent sup¬ 
pression of the sale proclamation by the 
decree-holders. The learned Judge how¬ 
ever refers to the fact that the auction- 
purchaser settled tha matter with the 
decroo-holdors by the paymentof Rs. 300 
to them. The decree-holders, as has al¬ 
ready been stated, filed an application 
before the confirmation of tho sale to 
the effect that they wore no patties to 
the execution proceedings and that tho 
execution proceedings wore really con¬ 
ducted by one Tamijuddi who signed tho 
petition for execution without their 
authority. The learned Judge is of 
opinion that in his judgment it cannot 
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he inferred from this circumstance that 
the appellant had taken part in the 
fraud. 

To my mind it seems that this is a 
very significant circumstance, and it is 
quite clear that the auction-purchaser 
.was trying to secure this property any¬ 
how—a property which she knew had 
been purchased for an extremely inade- 
quate value. I do not agree with the 
learned District Judge when he says that 
this payment was made hy a bona fide 
purchaser to buy iff an objection. One 
does not see any sulllcient reason why 
the auction-purchaser should pay the 
decree-holdors the sum of Bs. 300 unless 
the auction-purchaser was apprehensive 
that the sale was one which was sur¬ 
rounded with circumstances of suspicion 
as to the fraudulent part taken by the 
decree-holders in bringing about the sale. 
In considering as to whether there has 
been fraud in this case or not the learned 
District Judge did not consider a very 
important circumstance which is appa¬ 
rent on the face of the record. In the 
salo proclamation which was issued under 
S. 163, Cl. 2 (b), Ben. Ten. Act of 1885, 
the value of the property was stated to 
be only Bs. 10, while on the auction- 
purchaser's own evidence the value of 
the property is 70 times the value of 
what is stated there. The discrepancy 
between the value as stated in the sale 
proclamation and the real value of the 
property even judged by the evidence of 
the auction-purchaser is so great that 
this circumstance must be regarded as 
something more than the kind of irre¬ 
gularity which is commonly alleged, for 
it is a misstatement of the value of the 
property which is so glaring in amount 
that it could hardly have been made in 
good faith and which, however it came 
to be made, was calculated to mislead 
possible bidders and to prevent them 
from offering adequate price or from 
bidding at all. This is of a class of cases 
[wherg the statement of the inadequate 
value is so great, as has been said hy a 
Idistinguished English Judge, as to shock 
the conscience. This itself, as I have 
pointed out in another case, namely 
Bhairab Chandra Sinha v. Kali Dhan 
Boy (l), is valuable evidence of fraud, 
[and no Court would bo justified in cir¬ 
cumstances like these to uphold a sale 
which offers cle-ar evidence of fraud on 
1. A I R 192J Gal 730=^1201 G 451. 


the part of the decree.holders. If the 
learned Judge had considered this aspect 
of the case ho would not have felt any 
difilculty jn arriving at a decision on the 
question of limitation. 

The learned District Judge is of opin¬ 
ion that the petitioners have not been 
able to establish that they came to know 
of the sale within 30 days of their ap¬ 
plication and he commented on the evi¬ 
dence that Clani Munshi had not heeni 
examined. But once fraud is established,! 
as it is in the present case ,the burden of 
proof is on the decree-holder or the 
auction-purchaser, as the case may be, of| 
establishing that the person injured hy^ 
his fraud and suing to recover propertyl 
has bad clear and definite knowlodgo of; 
those facts which constitute fraud at a 
time which is too remote to allow him 
to make the application. This i^ sought' 
to be attempted by the auction-purchaser 
by relying on the evidence of one of the 
petitioners to the eilect that lie came to 
know of the sale on the 4th Baisakh 
which w’as certainly beyond the period 
of limitation for making the application. 
But in that attempt in my opinion she 
has failed. All that the evidence points 
to is this; that some clues and hints 
about the happening of this sale reached 
one of tho petitioners, who has deposed 
in the present case on the -Ith Baisakli. 
He took time to verify the correctness 
of that vague report or information and 
lie camo to know of it as ho states in 
his petition a few days after, the peti¬ 
tioner having stated thed.T.to,7tl Baisakh, 
which was accepted by the Munsif to be 
tho date of the knowledge of the peti¬ 
tioner. Tho vague report whicli ho ob¬ 
tained was actually followed up and that 
led one of the petitioners to hive com- 
plete knowledge of the fraud and he was 
informed of the circumstance in tho 
sense of having definite knowledge of 
fraud about the 7th Baisakh which was 
within the period of limitation. 

Under these circumstances I think 
that the judgment of the District Judge 
confirming tho sale must be set aside. 
The sale is set aside and the Munsif’s 
judgment is restored. It transpires that 
two of the several persons interested in 
the property have subsequent to the sale 
sold the property to the auction-pur- 
chaser. This decision will not affect any 
right which the auction-purchasor bad 
acquired subsequent to the sale on this 
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basis. There will be no order for costs 
in this Rule. 

•K.S. Petition allotccd. 

A. I. R. 1933 Calcutta 341 

Jack and M. C. Giiosiii^ JJ. 

I. N. Silas and another —Petitioners. 

V. 

Corporation of Calcutta — Opposite 
Party. 

Criminal Revn. Potn. No. 325 of 
1932, Occiclod on 12th August 1932. 

(a) Calcutta Municipal Act (3 of 1923), 
S. 364—Danger to public not necessary for 
use of S. 364—Magistrate has discretion. 

It is ndt correct to s:iy that it i.<! ouly in c.'iso.s 
of omcrj/oncy A>boru Uiure is danger to tho public 
that slionkl be ui^ed. The ^lagistrivie has 

got a discretion loiuaku an order nudoc the see- 
lion: 10 C W N 182, Itff. [1* 341 U 2] 

(b) Calcutta Municipal Act (3 of 1923), 
Sch. 16, R. 2 (6)—Road not vested in Corpo¬ 
ration—Encroachment tees cannot be de¬ 
manded. 

Under Sch. 16, R. 2 (ti), Calcntta Rlnnicipal 
Act, tho Cor))()r:ilion is not entitJod to demand 
lees where the ru.id has not vested in the t'orpo- 
ratioii. [i'3t2U2j 

Probodh Chandra Chnltcrjee and liires- 
toar Chatterjer —for Petitioners. 

iV. N. Sircar and Satindra Nath 
Mukherji —for Opposite Party. 

Jack, J. — In this case a rule was issued 
upon tlie Sfunicipal Afagistrate and on the 
Chief NxecuLive Oliicer of the Calcutta 
Corporation to show cause why tho 
order, directing the Corporation to en¬ 
tirely tleinolish and removo portions of 
a certain building at the expense of the 
petitioner, should not bo set .aside or 
such further order made a^to this Court 
may seem fit on the ground tliat tho 
learned Magistrate misconceived the 
scope of S. 361, Calcutta Municipal Act; 
secondly that the learned Magistrate 
erred in law in holding the view that in 
the present case he had no alternative 
other than to pass an order of demoli¬ 
tion in.astnuch as the service of a valid 
notice under S. 299, Calcutta Municipal 
Act, upon the petitioner had been proved 
and admitted hy the petitioners; thirdly, 
that upon a proper construction and con¬ 
sideration of Exs. 16 and IB, and upon a 
consideration of the provisions of law 
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relating thereto tho learned Magistrate 
should have lield that the Corporation 
failed to prove that Chittaranjan Avenue 
had vested in the Corporation; fourthly, 
that upon a proper consideration and 
construction of S. 65, Calcutta Im¬ 
provement Act, and Sch. 16, R. 2 (6), 
Calcutta Municipal Act, the learned 
Magistrate ought to have held that tho 
conditions to tho sanction (vi/., payment 
of encroachment fees) imposed by the 
resolution of the Building Standing Com¬ 
mittee dated 20th Juno 1927, was illegal 
and ultra vires; fifthly, that tho learned 
Magistrate etned in holding that no 
question of unauthorized work or of 
sanction therefor arises in the present 
case, whereas from tho notice under 
S. 299, which clearly mentions the con¬ 
structions as unauthorized, the learned 
Magistrate should have held that in tho 
present case this question did arise, and 
sixthly, that assuming -that the notices 
under S. 299 of the Act were valid and 
that tho said notices had been properly 
served the learned Magistrate should nob 
have passed an order for demolition in 
the present case and should have dis¬ 
missed tho application for demolition. 

As regards tho first ground, it is sugges / 
ted that it is only in cases of emergency[ 
where there is danger to tho public that 
S. 364 should he used. That iinestion 
may at once be dismissed inasmuch as 
no authority has been shown for holding 
that this section can only bo used in[ 
such cases. On tho second point, I think 
that tho learned advocate is correct in 
contending that tliere was a discretion 
in tho Magistrate under S. 361, the 
wording of tho section being that such 
Magistrate “may ’ make an order direct¬ 
ing tho removal of the structure. The 
learned advocate for the Municipality 
has suggested that in this case "may” 
must bo interpreted as meaning, “must” 
and he has referred to Maxwell’s Inter- 
lu'otation of Statutes, p. 20B. But 
there are authorities for holding that in 
this case there is a discretion wdth the 
Magistrate and that “may” cannot here 
bo interpreted as meaning “must.” The 
case of Abdul Samad v. Corporation of 
Calcutta (1), and other authorities may 
bo referred to. Wo hold accordingly 
that the Magistrate was not right in 
holding that he had no alternative other 
1. (1905) 33 Cal 287=3 Cr L J 211=10 C W N 
1S2. 
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than to pass an order of demolition. 
However in the circumstances, of the pro 
sent case wo think that on that ground 
alone, we should not refer it back to him 
for reconsideration. 

The nest ground was that the Magis¬ 
trate should have held that the Corpora¬ 
tion failed to prove that Chittaranjan 
Avenue had vested in the Corporation. 
Referring to the facts of the present 
case, by a resolution in 1927, Ex. 2, it 
was resolved by the Corporation that the 
plan with alterations and additions be 
sanctioned under K. 2, Sch. 16 on pay¬ 
ment of the usual fees. Subsequently, 
in July, the Corporation wrote to the pe¬ 
titioner a letter Ex. 3 demanding 
Es. 2,682.8-0 as encroachment fees when 
formal sanction would issue. Then, on 
26th September 1927, after examination 
of the building, the Corporation wro»e a 
letter Ex. 4 demanding Rs. 2,954-1-8 as 
encroachment fees which was found to 
be the amount due on exact measure¬ 
ment. They made the demand as en¬ 
croachment over tlie public street liad 
been made without sanction. 

Then in October 1927 the letter 
Ex. 6, was written by the petitioner to 
the Encroachment Officer, Calcutta Cor¬ 
poration, promising to pay encroachment 
fees in full on receipt of a complete 
statement. The Encroachment Inspector 
in November sent him the particulars 
and asked him to pay the fees. In 
March 1928 there was some further cor¬ 
respondence about the calculation and 
the Encroachment Inspector sent a de¬ 
tailed .'calculation and requested early 
action in the matter by the petitioner. 
Then in April 1928 the' petitioner wrote 
CO the Corporation stating that the 
Corporation could not claim any en¬ 
croachment fees as encroachment was 
made on Improvement Trust land and 
not on Corporation land. In May 1929 
it was resolved at a meeting of the 
Corporation under S. 65, Calcntta Im¬ 
provement Act, that this particular 
road sl^ould be, on certain conditions, 
taken over by the Corporation and - then 
in June 1929, by Ex. 18, a notice was 
issued by the Chief Executive Officer of 
the Corporation taking over the road. 

The contention of the petitioner is 
that, in the first place, at the time when 
the notice demanding the fees issued 
and the conditional sanction was given, 
the road had not been taken over by the 


Corporation and further that the Chief 
Executive Officer was not entitled under 
8. A5, Calcutta Improvement Act to take 
over the rqad. That should have been 
done by the Corporation and not by one 
of its officers. On, the other hand we 
have been referred to 3. 12 of the Act 
which empowers the Corporation to 
delegatejits powers under the Act to the 
Executive Officer. It has been further 
pointed out to us that no specific ground 
was taken in the application to the effect 
thot the Corporation had failed to prove 
that this road had vested in them be¬ 
cause it had been taken over not by the 
Corporation but by the Chief Executive 
Officer. Had that ground been specifi¬ 
cally taken it would have been open to 
the opposite party to show that this 
particular power had been delegated to 
the Executive Officer. We also fipd that 
the Magistrate said that it was not dis¬ 
puted before him that the road in fact 
vested in the Corporation, and it was 
obvious that the petitioner must have 
known that the road would eventually 
vest in the Corporation. 

As regards the next ground that the 

learned Magistrate ought to have held 
that the condition attached to the 
sanction, namely, the payment of en-' 
croaohment fees, was illegal and 
vires. No doubt under Soh. 16, R. 2 (6), 
Calcutta Municipal Act, the Corporation^ 
was not entitled to demand foes where 
the road had not vested in the Corpora¬ 
tion so that they ware not entitled to 
make the initial demand for fees; and 
this no doubt accounts lor tlio fact that 
the Corporation 'instead of proceoding 
farther under the special provisions 
took refuge in 8. 299 of the Act on which 
they'are entitled to order the removal 
of any structure projecting or encroach¬ 
ing on thepufilio street, whether erected 
before or after the commencement of 
the Act. So that before the notification 
under B. 299 issued the road had al¬ 
ready vested in the Corporation and that 
the Corporation were entitled under this 
section to order its removal; and it fol¬ 
lows that the Magistrate was entitled 
under 3. 364 on a reference made to him 
by the Corporation also to order its 
removal. It is suggested to us in the 
circumstances ot the case, since the de- 
mand of fees in the first place was lUo- 
gal that the Magistrate should have 
used his discretion and not to have 
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ordered the demolition of the structure. 
But we find from the record that in the 
first instance, the sanction was only 
given on condition that the usual fees 
were payable and after the petitioner 
had been informed of the amount of 
the fees he was quite willing to pay 
them; he said he would pay on full 
particulars of the fees being furnished 
to him. This would tend to show that 
thero was nothing unjust or unreason¬ 
able in the demand of the Corporation 
for the fees. Finding subsequently that 
owning to a technical error at the time 
the demand for fee was made, the road 
had not actually vested in the Corpora¬ 
tion the petitioner sought to take advan¬ 
tage of Cl. (6), R. 2, Sch. IG. Ho was 
of course entitled to do so, but in consi¬ 
dering all the circumstances we think 
that t^e Corporation was justified in 
having recourse to the provisions of 
Ss. 299 and 3G4. The Corporation are 
obviously entitled to the usual fees and 
if the petitioner takes advantage of the 
technicality in endeavouring to avoid it, 
the Municipality are entitled to take 
any legal steps open to them for onforc- 
ing payment. Consequently, the action 
they have taken seems to bo perfectly 
reasonable and bona fide. It is a pity 
that they made an unusual delay in giv¬ 
ing tho notice, the sanction having been 
given in 1927 and the notice being given 
in 1929. But in the circumstances of 
the caso we think that the delay has 
been suTioiontly explained. No doubt 
tho Corporation could have stopped tho 
building, but the petitioner having agreed 
to tho payment of the foes they thought 
that he was acting entirely bona fide. 
But that does nut justify the petitioner's 
now avoiding payment of the fees. 

It is suggested in this connexion that 
tho Magistrate should not have taken 
action under S. 304 in a case in which 
the civil Court would not pass a manda¬ 
tory injunction. But, as I have said be- 
>fore, in all tho circumstances of tho 
irresent case, the order which he made 
was justified inasmuch as we understand 
that the Corporation would not insist 
-upon tho demolition of the structure if 
their fees and costs are paid. This rule 
ds, accordingly, discharged. ' 

M. C. Ghose, J.—l agree. 

IC.S, liule discharged. 
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Gcjha and M. C. Ghose, JJ. 

Ram Dass Goswami —Appellant. 

V. 

Sudha Krishna Laik and others —Eos- 
pondents. 

Appeal No. 150 of 1932, with Eule 
No. 391-M of 1932, Decided on 6th June 
1932, against appellant order of Sub- 
Judge, Burdwan, D/- 22nd February 1932, 

Bengal Tenancy Act (1885), S. 153—Mun* 
aif accepting turety bond inatead of deposit 
under S. 153 acts erroneously in law, is not 
without jurisdiction. 

An application to sot aside an ex parte rout 
docroo was admitted on tbe appollant standing 
surety for tho judgmont-debtor'tcnants. The 
application was dismissed for want of prosecu¬ 
tion and the decreo-boldor exeoutod the decree 
against tho suroty. Objection was raised on be¬ 
half of surety under S. 47, Civil P. 0., that the 
Munsif had no jurisdiction to accept the surety 
bond instead of deposit : 

Held : that although the order of tho Munsif 
accepting a suroty bond was an erroneous order 
under tho law, so fat as the provisions of 
S. 154, Ron. Ten. Act, went, it could not be said 
that the error in law committed by tho Munsif, 
in the matter of the acceptance of the surety 
bond, in compliance with the provisions of 
S. 15.8 (a) was withont jurisdiction and that exe¬ 
cution can bo levied against the surety. 

[P 344 0 1] 

Puma Chandra Chatterjee —for Ap- 
pellant. 

Gopendra Krishna Banerjee—toi Ees- 
pondents. 

Guha, J .—Tho respondent in this ap¬ 
peal as a landlord succeeded in obtain¬ 
ing an ex parte decree in the Bent Suit 
No. 956 of 1929 in the Court of tbe 
Munsif at Asansolo, against his tenants, 
the defendants in the suit, for a sum of 
Bs. 422-1-9, with costs and interest. 
After tho ox parte decree was passed the 
tenants, the defendants in the suit for 
rent, filed an application under S. 153 (a),' 
Ben. Ten. Act, for an order to set aside 
the ex parte decree passed against them. 
The application so made by the tenants, 
was, in duo course, admitted and regis¬ 
tered, on the appellant before us stand¬ 
ing surety on behalf of the tenants do- 
fendants, against whom tlio docroo for 
rent w'as passed. The application was 
ultimately dismissed for want of prose¬ 
cution. The decree-holder landlord, the 
respondent in this appeal, thereupon 
filed an application for execution of his 
decree, by means of attachment of move- 
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ftbles, and in tlie alternative by arrest. 
So far as this application for execution 
was concarnorl, it was marie against the 
surety, that is, the appellant before us. 
An objection was preferred on behalf of 
the surety, under S. 47, Civil P. C. 
it was stated that the Munsif had no 
jurisdiction under the law, to accept a 
surety bond in lieu of deposit, as con¬ 
templated by S. 153 (a), 13cn. Ten Act, 
and the surety objector was not tliereforo 
liable as such. The objection so raiseil 
under S. 47 of the Code was allowed by 
the Munsif. On appeal by the decree- 
holder, the rospomiont in this Court, the 
decision of the Munsif was reversed, and 
the execution has been allowed to bo 
proceeded with so far ns the surety, ap¬ 
pellant in this Court, was concerned. 
The grounds that were raised by the 
surety, before the Munsif, have been 
I>ressed before us in support of the aj)- 
peal. It appears to us that although 
ithe order of tbo Munsif accepting a 
Isurety bond from the appellant was an 
jerroneous order under the law. so far as 
the provisions of S. 153, Bon. Ten. Act, 
went, it could not bo said tliat tlie error 
•in law committed by the Alunsif, in the 
jmatter of tho acceptance of tbo surety 
bond, in compliance with the provisions 
of S. 153 (a) was without juri.sdiction 
and it could not therefore be held that 
the appellant, as surety, was not a per¬ 
son against whom the execution could be 
levied by the decree-boldor. In this 
view of tho case the appeal must be dis¬ 
missed, and we direct accordijigly. We 
make no order as to co.=;ts in this appeal. 
Tlie rule which was granted by this 
Court in connexion with this appeal 
stands discharged. Lot tho record bo 
sent down as early as possible. 

M. C. Ghose. J .—1 agree. 

K.S. Appeal dismissed. 
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Costello and Jack, JJ. 

Pleader, In ro. 

Civil lief. No. 8 of .1932, Decided on 
24th Novernber.1932, made by Dist. Judge, 
Jalpaiguri, on 22nd July 1932. 

(a) Legal Practitioner* Act (1879), S. 14— 
S. 14 i* material even in proceedings in 
revenue office, 

tieciion 14 is material even when any pleader 
is acting in his profcs.sional capacity on behalf 
of bis client in a proceeding in a revenue office 
and tboreforo if bo is guilty of any grossly nn- 
professional or improper conduct, he would bring 


himself within tho disciplinary jurisdiction of 
the High Court. [I* 316 C 2] 

(b) Legal Practitioners Act (1879), S. 14— 
Irritation or disappointment is no justifica¬ 
tion for casting imputations on integrity of 
officer of Court. 

No amount of irritation or disappointment, 
would bo any justification for any legal practi¬ 
tioner casting imputations ni'on tho honesty 
and integrity of one of the olficers of the Court 
befere which he was appearing. [P 840 0 2J 

(c) Practice—Process fee—It is function of 
judicial officer only to decl with travelling, 
allowances. 

The question of the payment of tr.avclling al¬ 
lowances entirely a matter to lio dealt with by 
tho judicial officer who (unetions as a Magistrate 
suck dealing being sonrclhing incidental to 
judicial proceedings. It is in no sense a nutter 
with which any executive officer is concornod. 

[P 815 0 21 

Amulya Chandra Chatterjee, Prokas 
Chandra Pakrashi and Biswanath Nas- 
kai —for tho I’loader. 

Costello, J .—TJiis matter comeSjboforo 
us on a roi'orence by tbo District Judge 
of Jalpaiguri, under Section. 14, of tlie 
IjOgal Practitioners Act of 1879. It 
appears tliat II who is a ploadei 
practising at Alipurduar, wliile acting 
on behalf of a man named Bhojai Chris¬ 
tian of that place in connexion with an 
application for remiHsion of what is des¬ 
cribed as a jotediiri donation, imide a 
statement in the presence of the Taliasil 
Ollicer of Alipurduar wlio was dealing 
with the matter, as it apticars in a judi- 
eial or a quasi judicial capacity, as a 
revenue oflicer, wliich statement was to 
tho effect that if ils. 5 bad boon paid to 
the Poshkar of the tahsil oflice, the 
remission would have been granted. Tho 
Peslikar concerned not unnaturally took 
exception to that remark and construed 
it, as indeed it miglit well have boon, an 
imputation against hib honesty and in¬ 
tegrity in the execution of his ollice. 
The Peshkar instituted a case in the 
criminal Court against 11 under the 
provisions of S. 501), Penal Code,, 
which is tho section dealing with de¬ 
famation as a criminal oH'cnco. It 
appears that the complainant, the 
Peshkar and the accused in that criminal 
proceeding, that is to say, tho pleader 
with whom we are now concerned, arriv¬ 
ed at some kind of compromise on the 
basis of which the criminal proceeding, 
terminated. 

As a part of that compromise fl expres¬ 
sed his regret for what he had said and 
he further undertook to pay the expenses 
of Babu Asoke Bay w’bo was tiie TJiasil 



1933 


In re E., A Pleabeb (CoBtello, J.) Calcutta 34& 


Officer before ■whom the offensive obser¬ 
vation liad been made. lie had been 
summoned as a witness for the prosecu- 
tion in the criminal proceeding. The 
criminal peoceeding terminated in the 
manner as 1 have described on 30th 
November 1931. On 15th January 1932 
llabu Asoke Kay submitted a travelling 
allowance bill in which he claimed a 
sum of Ks. 40-1-0; but upon E being 
asked to pay this amount he endorsed 
upon the bill a note in these terms; 

“ I tbink Sarat L^bu, t-he I'cshkar, ought to 
pay Asoko Jkibu’R expenscK, if any, ns it was to 
his intorest tbat tbo c^v^•o was coinprorniFcd; 
olheru'iso tbo result of the ease would have been 
most serious against him. It was bo who com¬ 
promised the case." 

It appears that the real terms of the 
compromise with regard to the question 
of tliis ’travelling allowance, were that 
7/ woi^d pay to Jlabu Asoke Kay his 
expenses if the latter insisted upon pay¬ 
ment, whether ho was disjioscd eitlier 
to forgo it in entirety or in ])iiit. 
Suhscquuutly tlirough the intervention 
of the Sululivisional Oilicor of Alipur- 
diuir H agreed to psiy to Kabu Asoke 
Kay a sum of Ks. 27-3-0 in six monl lily 
instalments; and tliercupon tlie Su))di^i- 
sional Officer made an order in these 
terms: 

“ .\s II agrees to pay Ihn reduced amount 
of its. 27-.'l-0 ill six iiistalment.s romineii- 
cing from this mouth at Ps. C a month for 
live mouths and bslaiicB in the sixth muiith, 
and as ho writes that his rematks of Ifttli Jnii- 
uary 1!)S2 do not arise, Karat Habu need not 
Ukn any steps now as the money will not bo 
recovered from him. If will ' deposit the 
money wilh me every month, with necessary 
money order fee.” 

Tliat order was dated Oth February 
1932. Wo are of opinion that it must 
he taken that tliat order was made by 
the Subdivisional Officer ‘acting in a 
judicial capacity, inasmuch as he was 
the Magistrate who was dealing witli 
the criminal case to which 1 have re¬ 
ferred and who would ha\o tried U 
upon the charge under S. 500, T. P. C., 
had that case been proceeded witli. 
The position therefore was that on titli 
February 1932 there was a definite order 
by a Court upon H to pay the sum of 
Ks. 27-3.0. 

The next thing that happened how¬ 
ever was that the fierson who was en¬ 
titled to the travelling allowance, Eahn 
Asoko Boy, did not agree to accept the 
sura of Bs. 27-3-0 in discharge of the 
bill which he had put'forward which bill, 


as I have already said, was for the sum 
of Rs. 40 1-0 and it is plear that he— 
who was himself a Subdivisional Officer, 

caused a letter to be sent' to the 
Deputy Commissioner of Jalpaiguri in 
which he claimed the full amount. The 
Deputy Commissioner tliereupon noted 
on the letter which he had received fronn 
Babu Asoke Boy a memorandum in these 
terms; 

“8. Jl, 0. Piibu A. C. llay lias submitted ibis 
letter for my ponisal. 1 agree Ibal, be sbould 
loceivo the travelling allowaucc to which bo is 
entitled as a Goveininont ier\unt mid that it 
should bo paid in full by Ifitli Hlarch with¬ 
out fail. It is obvious that II requires firm 
handling.” 

Upon receipt of that memorandum the 
Bubdivisional Officer concerned made 
a nolo to this effect: "inform H and 
ask him to pay Bs. 40-1-0 by 15th 
March 1932 without fail.” The infor¬ 
mation w.as conveyed to II in what is 
described, a notice on him to pay the 
amount, dated 2‘lth February 1932. It 
is in these terms: 

“To Tliibu i/., 1’trader. 

As directed by the Dc’puty Commissioner you 
arc Informed that you will have to pay Bs. 40-1-0 
as travelling iillowfiJice of Babu Asoice Chan- 
dia flay in the case under S. 600, 1. P. C., 
agaiii'-t you by I6ih iMarcli 1032 wiiLont fail 
ill full. 1 request yon therefore to deposit the 
money with me, with eight annas as mouoy 
Older commission by that date positively.” 

Now, in passing, I would point out 
quite empliatically, that tlic question of; 
f ho payment of tliis travolJing allowancoj 
was entirely a matter to be dealt with; 
by the Subdivisional Officer who had' 
functioned as the Magistrate dealing 
witli the case under S. 501), 1. P. C. Jt ! 
was essentially a matter to be dealt witli 
by a judicial oilicor, as somothing iiici-. 
dental to judicial proceedings and it wasj 
in no sense a matter with which any i 
oxoculivo officer should have concerned’ 
hiinsolf as sucli. Therefore if the menio- 
riinduni endorsed on a letter from Bahu 
Asoko Bay, dated 19th February 1932 by 
the Deputy Commissioner wa.s intended 
to be anything in the nature of an order 
or even a direction to the Subdivisional 
Officer, on the question of llio amount 
which should bo paid by II to Babu 
Asoke Bay or as to tbo conditions on 
which it should be jmki, then in our 
view that was pometiiing which ought 
not to have been done. 

Wo are of opinion that the Subdivisional 
Officer onglit not, in any event, to have 
treated the memorandum made by the 
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Deputy Coramissionor, as if it was some, 
thing in the 'nature of an order which 
he, as a judicial officer, could properly 
take notice of. The Subdivisional Officer 
ought to have dealt with the matter 
solely upon the footing that he was a 
JVIagistrate in charge of the criminal case. 
Therefore we are of opinion that the real 
and effective order with regard to the 
payment of the travelling allowance to 
Babu Asoke Bay was the order made by 
the Subdivisional Officer himself, in the 
first instance and dated 6th February 
1932. That, in outline, is the substance 
of the case out of which the present pro¬ 
ceedings before us arise. The conduct of 
R in connexion with this matter both as 
regards the observations which he made 
before the Tahsil officer and in connexion 
with the paj'ment or rather with the 
non-payment of the travelling allowance 
to Babu Asoke Bay, was called in ques¬ 
tion and was inquired by the District 
Judge of Jalpaiguri and four charges 
were laid against H. Tlie first was con¬ 
cerned with the allegation or imputation 
which H made against the Peshkar. The 
second bad reference to the endorsement 
w'hich ho put on the travelling allowance 
Bill of Babu Asoke Bay to the effect that 
Sarat Babu ought to p.ay the expenses as 
it was to his interest that the criminal 
case was compromised. 

I have already quoted the remark in 
^question. The third charge related to H’s 
non-payment of the promised and indeed 
the ordered instalments of the amount 
due from him to Babu Asoke Bay under 
the terms of the compromise in con¬ 
nexion with the travelling expenses. 
And the fourth charge was a general 
allegation that H had procured the 
case, brought against him under 
S. 500, Penal Code, to be compromised 
by means of falsa inducements and false 
promises. (After considering all the 
charges in seriatim, the judgment pro¬ 
ceeded.) Looking at the matter as a 
whole, it seems to us that the question 
really resolves itself into this; as to what 
view we ought to take concerning this 
pleader’s conduct in making the observa¬ 
tions as he did and the implied insinua¬ 
tion against the character of the tahsil 
officer’s Peshkar. 

We are of opinion that it cannot be 
argued that this pleader was doing other. 


wise than in acting in his professional 
capacity, when he appeared on behalf of 
Bhojai Christian before the tahsil officer 
in Alipurduar. Therefore we have to 
ask ourselves whether we ought to come 
to the opinion that he has brought him¬ 
self within the terms of S. 14, Legal 
Practitioners Act, read withS. 13,Cls. (b) 
and (f) of that Act; in other words, who- 
ther he was guilty of grossly improper 
conduct in the discharge of his profes¬ 
sional duties. S. 14 is material even 
when any pleader is acting in his pro¬ 
fessional capacity on behalf of his client 
in a proceeding in a revenue office. 
Therefore there can be no question what¬ 
ever that this pleader at the time when 
he made the remarks about the Peshkar, 
was acting professionally and therefore, 
if he was guilty of any grossly Unprofes¬ 
sional or improper conduct, hq would 
bring himself within the disciplinary' 
jurisdiction of this Court. 

We are inclined to take a lenient view 
in this case however having regard to 
the fact that the aggrieved Peshkar 
thought fit to seek his own remedy for 
the insult which had been put upon him 
and for the injury which he suffered, by 
taking proceedings in a criminal Court 
for defamation. The Peshkar chose to 
compromise those proceedings accepting 
the apology which was offered to him by 
the pleader concerned. At the same 
time however we should not be doing our 
duty if we do not condemn in the strong, 
est possible manner the action of the 
pleader in making an observation of the 
kind complained of. No doubt it was 
made in the heat of the moment and 
possibly when the pleader was irritated 
at having failed to seenro what he was 
seeking on behalf of his client. At the] 
same time no amount of irritation or dis¬ 
appointment would be any justification 
for any legal practitioner casting impu¬ 
tations upon the honesty and integrity 
of one of the officers of the Court before; 
which he was appearing. Had the ob-' 
servation been made actually when the 
proceedings before the tahsil officer 
were taking place, he might have dealt 
with the matter on the footing that it 
was a gross contempt of Court. In this 
case so far as the actual hearing before 
the tahsil officer was concerned that had 
been concluded. Mr. Chatterjeeon behalf 
of the pleader 3 has very ably and 
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forcibly said all that could be said in 
extenuation of the offence which the 
pleader committed and has in effect 
apologized once more on behalf of his 
client. In all the circumstances of this 
case we are disposed to accept that apo. 
logy, believing that this pleader will take 
notice of what I have said .with regard 
to the impropriety of his conduct and 
that ho will take good care to avoid any 
recurrence of an oifenoe of a like nature. 
As regards the other charges all of which 
in one way or other wore concerned with 
the payment of the travelling allowance, 
we are of opinion for the reasons w'hich 
I have given as to tlie validity of the 
order of 24th February 1932, that fl 
must obey the order of the Sub- 
divisional Officer made on 6th February 
1932, and pay to Babu Asoke Kay 
the suig of Rs. 27-3-0, which was 
directed to be paid by him. No other 
order is necessary and the Reference is 
disposed of accordingly. 

Jack, J .—I agree. 

K.S. lleferenee disposed of, 
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S. K. Giiose, J. 

Uooghhj - Chinsura Municipality — 
Complainant. 

V. 

Keshab Chandra Pal —Accused. 

Criminal Kef. No. 106 of 1931, Deci¬ 
ded on;12th August 1931, made by Boss. 
Judge, Uooglily. 

(a) Bengal Municipal Act (3 of 1884), Ss. 
261 and 273-~-Making tiles without license— 
No publication of prohibition by Municipa¬ 
lity proved—Accused is not guilty. 

UuIqss the Municipality proves that the pub¬ 
lication ag,ainst making tiles was published 
under S. 234, Municipal Act, a person making 
tiles without license under S. 21>1, Act 3 of 1334, 
is not guilty under S. 273 (2). [1’ 317 0 2j 

(b) Evidence Act (1872), S. 114, HI. (e)- 
Official acts—Presumption cannot supply 
deficiency in proof. 

Though official acts may bo presumed to have 
been regularly performed such presumption c.aii- 
uot supply deficiency in the proof: 13 I C G51, 
Eef. [P 347 0 2] 

(c) Criminal P. C. (1898), Ss. 342 and 540 
—-Failure to follow provisions of S. 342 
vitiates trial. 

Where long after the closing of the case a 
Magistrate examines a witness under S. 540, but 
does not further examine the accused under S. 342 
failure to follow provisions of S. 342 vitiates 
the trial and S. 640 cannot cure the irregulari¬ 
ties committed thereby. [F 84S 0 1] 


Order of Reference .—One Keshab Oh. 
Pal was charged under S. 273 (2), Ben¬ 
gal Municipal Act (3 of 1664} for 
having used a place as a kiln for mak- 
ing tiles within the Municipality of 
Ilooghly.Chinsura without a license 
from the Commissioners as contem-, 
plated by S, 261 of the Act. The 
case was tried summarily and the ac¬ 
cused was convicted and sentenced to 
pay a fine of Ks. 30 in default simple 
imprisonment for 30 daj'S. It appears 
that the Municipality is in existence 
from the year 1864. There is a resolu¬ 
tion of the Municipality dated 12th 
February 1867 by which under S. 77, 
Municipal Act of 1864 (B. C. Act 3 of 
1864), the whole of the municipal area 
was declared to be a prohibited area 
within which bricks, Ac., could not be 
manufactured without a licence. Ex. 6 (l) 
is the resolution. In 1868 by Ex. G (2), 
a resolution dated 27th July 1866, the 
prohibition was extended to tiles under 
the same section. The Act of 1864 
was repealed by B. C. Act 5 of 1876. 
S. 285 of the latter Act corresponds to 
S. 77 of the Act of 1864. This section 
finds a place in Part 7 of the Act of 1876. 
Ss. 233 and 234 of the Act lay down the 
procedure by which the provisions of 
this part are extended and published. 
The present Act (of 1884) provides by 
S. 220 that such a provision of the Act 
of 1876 if once extended will be deemed 
to have been in force without fur¬ 
ther express extension thereof under the 
now Act. In this case the Municipality 
has not proved that any publication was' 
made under S. 234 of the Act of 1876 and 
as such it cannot be said that the prohi¬ 
bition for making tiles is in force 
legally. T^p learned Magistrate in his! 
explanation says that ollicial acts may 
be presumed to have been regularly per¬ 
formed, but such presumption cannot 
supply deficiency in the proof: vide 
Mookram Ali v. Cuttack Municipa¬ 
lity (1). 

It further appears that the provisions 
of S. 342, Criminal P. C., have not been 
followed. It appears from the summary 
form that the accused was examined 
once during the trial but the date of 
such examination does not appear from 
tlie form or from the order sheet. It 
however appears that on 23rd February 
1931 long after the clo sing of the case 
TTflbTs) 14 Cr L J 9i==i8 I C 651. 
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and hearing of arguments the learned 
IMagislrate examined: ‘ One witness for 
tho ^lunicipality under S. olO, Criminal 
P. C.” I'lo also admitted into evidence 
several documents for prosecution on 
the same date and proceeded to pass 
orders in the case. Without examining 
■the accused further under S. 3d‘J, Crimi¬ 
nal P. C,, or giving him an opportunity 
if ho so desires to rebut all this evidence. 
• The procedure in my opinion was highly 
irregular and prejudicial to the interest 
of the accused person. S. •'340, Criminal 
P. C., was not meant to justify such a 
procedure and cannot cure the irregula¬ 
rities thereof. Tlie whole trial was vitia¬ 
ted by tho failure to follow the provi- 
,sions of S. 34U, Criminal P. C. 1 ac¬ 
cordingly recommend on the above 
grounds the setting aside of the convic¬ 
tion and sontence on tho accused poison. 

Order. — This Beferonce must be 
accepted for tho reasons stated in the 
letter of tho learned Sessions Judge of 
Hooghly. The conviction of the peti¬ 
tioner Keshab Cljandra Pal under 
S. ‘J73 (2) read with S. 2(51, Bengal ^Muni¬ 
cipal Act (3 of 1881) and the sentence 
passed on him are sot aside. The fine if 
paid must be refunded. 

K.S. Conviction set aside, 
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Mukerji and Patterson, JJ. 

Francis Dulce Cohridtje Snmner, Of/g. 
Deputi/ Secretaru, Port Commissioners, 
Calcutta, and others —Petitionei's. 

V. 

Jogendra Kumar Boy and another —■ 
Opposite Parties. 

Criminal Revns. Nos. 907 and 908 of 
1932, Decided on 30th September 1932, 
against the order of Snbdivl. Magistrates 
Howr.ah. 

(a) Criminal P. C. (1698), S. 144—Magis¬ 
trates should be cautious in exercising 
power under S. 144. * 

The iogislaturo by S. 144 of the Code has con¬ 
ferred very large powers upon ^lagistrates who 
have to deal with urgent «Mses of nnisanco or 
apprehended danger. The larger is the power, 
tho greater is the necessity to bo cautions about 
its exercise. And the exercise of tho power 
should be guided by having the following prin¬ 
ciples in view vis: (1) Courts, civil as well as 
criminal, exist for tho protection of rights and 
thcreforo tho autliority of a Magistrate nhoiild 
ordinarily bo exercised in defence of rights rather 
thau in their isuppression; (2) when an order 
in suppression of lawful rights have to bo made 
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it ought not to bo made unless the Magistrate' 
considers Ibat other action that he is competent 
to take is not likely to bo effective ; and (3) tho 
order, ifltnsido, should never be disproportionate to 
but should .always be, .as far as possible, com¬ 
mensurate with the exigencies of any particular 
situation. [F 350 C 2; 1' 861 0 1] 

(b) Criminal P. C. (as amended by 
Act 18 of 1923), Ss. 144 and 43S—Order of 
Magistrate under S. 14'! is open to revision. 

Under S. 435 as ■aincudod hy Act 13 of 
l!)a:l tho High Court 'c.iu revise .in order of a 
Magistrate under S. 14'J, Criminal T’. 0., and in 
revision it has to consider not merely the lega¬ 
lity of the order but their propriety as well. 

[I* 851 0 1] 

(c) Easements Act (1882), S. 18—Market 
franchise — No such right exists in Bengal. 

In Bengal there is no such thing as market 
franchise or the right to bold a market conferred 
by grant from the Crown, nor can such right bo 
acquired by prescription, and the proprietor of 
an old hiiut therefore Inis no monopoly or pri¬ 
vilege which is entitled to protection .md no 
immunity for competition: A J li 1920 Cal 25.5, 
lief. (F 361 C, 1, 2] 

(d) Criminal P. C. (1898), S. 14^1—Magis¬ 
trate can depute another Magistrate to hold 
inquiry but he should come to his own con¬ 
clusion on the materials. 

It is competent for a M.tgistrate who has to 
make aii ordor under S. 144 of the Code to depute 
iiuotlier Magistrate to make an inquiry and 
submit a report atid then to act on the report so 
submitted. But only so long as ho e.pplies his 
mind to tho materials which are biifom liim or 
which ho in.iy care to gather and loino to his 
own coiielu-ion as to their sudieicncy or other¬ 
wise, his action cannuu bo open to objection. 

Cl’ 351 0 2; r .^5-2 0 1] 

(e) Criminal P. C. (1898), S, 144—Opinion 
of Magistrate visiting the place. 

The opinion of ii Magistrate who li.as visited 
the spot is not a tiling to bo lightly passed over. 

[i‘ ,3.53 C Ij 

N. Itarwell, Sidhoshwar Chakraharti, 
J, r. Mitra, Ji. C. Chatterji, P. (.'. Chat- 
terji, Bireswar Chatter ji and J. C. Sett — 
for retitioners, 

Kkundkar —for tho Crown. 

N. K. Bose, Satindranath MukJierji 
auil S. K. Sen —for Opposite Parties. 

Mukerji, J. — These two Buies are 
(lircctoil against certain orders which 
liave been passed by the Suhdivisional 
Magistrate oi liowrah under S. 14‘t, Cri¬ 
minal P. C., in connexion witli the 
starling of a haul in tho town of 
Howrah. 

Tho facts shortly put are tho follow¬ 
ing: The employers of the opposite 
party in these Buies, who, for tiio sake 
of brevity, will be called tlio Chamarias, 
are the owners of a hant which goes by 
the name of Mangla haul and which hae 
been in existence for about ten years 
and holds its sittings on Tuesdays at a 



1933 

site oa the Cbandmari Bead, close to the 
Buckland Bridge. Kanhaia Lai Memani 
and Lun Karan D.i.s Memani, the peti¬ 
tioners in Xtovisiou (3ase No. 903 are 
partners of a firm styled Jewan Bam 
Ganga Bam and Co. This firm, pre¬ 
sumably with thd objeob of starting an¬ 
other haut in the locality, obtained a 
transfer of n lease of a plot of about 14 
bighas of land which was held under the 
Commissioners for the Port of Calcutta 
by one Srilal Chainaria. This plot of 
land abuts on Grierson Boad and is 
situate quite close to the site of the haut 
belonging to the Chatuarias, being at a 
distance of only GOO ft. or so therefrom. 
On the plot of land so acquired there 
are, it is said, a number of permanent 
stalls, and on the remainder thereof the 
petitioners constructed a very largo 
number pf shells and made arrangements 
for the sitting of a haut on Tuesday, Gth 
September 1912. On 2iid September 
1932 two petitions were filed by the two 
persons who are the opposite party in 
tlioso Buies—the said petitions being 
the exact replica of each other praying 
for an injunction against the two peti¬ 
tioners in Bevision Ovsc No. 903 and 
some other i)orst)ns restraining thorn 
from starting the haut. These petitions 
were filed before the District Magistrate, 
who made them over to the Subdivi- 
sional Magistrate for disposal. Later on, 
a potitioQ was filed by some persons 
alleged to bo stall-holders in the Cha- 
niarias haut, asking for action being 
taken against tlie Cliaiiiarias under 
H. 107, Criminal V. C. The Subdivi- 
fiional Magistrate made over all tlieso 
petitions to a Deputy Magistrate Mr. 
liiruah far inquiry and rojiort. On 5th 
Boptornbor 1932, Mr. llaruah hold an 
inquiry, examined the witnesses pro¬ 
duced by the parties and auhmittod a 
report. On that on the same day the 
Subdivisional Magistrate hoard the 
parties and made an order which con- 
eluded with these words: 

“iTaving regard to the f.vefca Ht.vtod above I 
order an injunction under S. 14-1, Oriuiiual P.O., 
iitsued against” 

the two petitioners iu Eovision Case 
No. 908 and some other persons to be 
their men being named hero 
“restraining them from opening the proposed 
nevr haut on Tuesday, 6tli September 19 iS, or on 
any subsequent Tuesday within the period oC 
two months from this date. I consider any 
■action under S. 107, Orimiual P. C., against 
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Bsdha Kisson Chamaria and others as prayed foe 
unnecessary, as no case has boon male out for 
such au action and it seems to bo unneoessary in 
view of the order under S. 114, Orimiual P. 0., 
passed by me.” 

TIte District Magistrate was moved to 
rescind or alter this order under S. 144, 
Cl, (4), Criminal P. C., but on 12th 
September 1932 he declined to interfere.* 
An application was made to the Sessions 
Judge for a reference to this Court for 
revision, but it was dismissed on 23rd 
September 1932. It is this order under 
S. 144, Criminal P. C., which forms the 
subject-matter of Bevision Case No. 908. 

The order under S. 144, Criminal P. C., 
spoken of above, as drawn up, described 
the plot of land, on which the proposed 
new haut was not to be held, as lying 
within certain boundaries given in the 
schedule, the eastern boundary men¬ 
tioned therein being the river Ganges. 
In the body of the order however the 
boundaries were qualified in the follow¬ 
ing way : “Bounded as below, of which 
you have taken a sub-lease.” As a 
matter of fact Jewan Bam Ganga Bam 
and Co.'s sub-lease did not include a plot 
of land which lay immediately on the 
bank of the river. Treating the order as 
being confined to only such land as was 
included within the sublease, it ap- 
])ears to have been decided to hold a 
haut on Tuesday, Gth September 1932, 
notwithstanding the order under S. 144, 
Criminal P. C., raentiouod above. This 
plot of land lying outside the sub¬ 
lease was fixed upon as the site and 
a lease tlieroof for a day is said to have 
))eoa taken from the Commissioners 
for the Port of Calcutta with the object 
of holding a haut thereon on that 
day. The police, on getting information 
of this intention, submitted a report to 
the Subdivisional Magistrate who on 
the same day made an order under 
S. lit. Criminal P. C., ox parte against 
one Haji Fazlul Iluq and others, who 
had taken the lease and wore moving for 
the holding of the haut as afores,aid. 
Before the order w'as completed, advo¬ 
cates lor the parties iutervoned, and at 
their request the order was kept in abey¬ 
ance and it was decided to hold a local 
inspection. The Subdivisional Magis¬ 
trate, accompanied by the same Police 
Oilicers and the advocates, went to the 
place whore the new haut was being 
hold. What the Subdivisional Magia- 
trato saw on the spot may bettor be des- 
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cribed in his own words used in an order September 1932, on which date be made- 


that he subsequently passed. He says 
there; 

" I found that -a haut had been going on 
under a shed of the Fort Commissioners on a 
site close to the site of the proposed rival haut 
(only a road intervening between them). I met 
,an officer of the Fort Commissioners there. 1 
now find that ha was Mr. Sumner, the Officiat¬ 
ing Deputy Secretary of the Fort Commissioners. 
He told me that the tin shod was in the khas 
possession of the Port Commissioners and had 
been leased oat for that day only.” 

With the strong police force that was 
on the spot there was little chance of 
any breach of the peace ; and being of 
opinion that an attempt to stop the haut 
at that stage might to lead to trouble 
the Subdivisional Magistrate considered 
it bettor to let the haut go on, and loft 
the place ordering the police to keep a 
watch. At the end of -the day ho re¬ 
ceived a report from the officer in charge 
of the Golabari F. S., that be had been 
present there with his force all day and 
there was no disturbance ; and he there¬ 
fore cancelled the order which he had 
made under S. 14.4, Criminal F. 0., ex 
parte earlier in the day as aforesaid and 
which was meant for that day only. It 
appears that on 6th September 1932, 
after the Subdivisional Magistrate came 
back from the spot, a petition was hied 
before him by one of the members of the 
opposite party, in para. 5 of which it 
was stated that after the Subdivisional 
Magistrate had left the spot one of the 
stall-holders of Chamaria haut was 
roughly handled in the presence of the 
Folice constables and that the matter 
had been brought to the notice of the 
Sub-Inspector who was there. It was 
prayed that an order under Cl. (3), 
S. 144, Criminal P. C., might be issued. 
The Subdivisional Magistrate sent this 
petition to the officer in charge of the 
Golabari Police Station for inquiry and 
report with special reference to the alle¬ 
gation aforesaid. 

On 10th September 1932 the-said Folice 
OfficeTi Mr. C. C. Majumdar submitted a 
report. On that date also a petition was 
filed on behalf of the opposite party re- 
peating their prayer for an order under 
S. 144, Cl. (3), Criminal P. C. This 
petition was also sent to the police for 
inquiry and report, and the police re¬ 
ported that they had already made a 
report on 10th September 1932, Those 
reports were taken up for consideration 
by the Subdivisional Magistrate on 12tb 


an ex parte order under S. 144, Criminal 
F. C., against the two petitioners in 
Bevision Case No. 907 and certain other 
persons and the public generally—the 
two petitioners being Mr. Sumner, Offici¬ 
ating Deputy Secretary'to the Port Com¬ 
missioners and K. C. Das Gupta, Assis- 
tant Estates Superintendent of that- 
body. The terms of this order were the 
following : 

“ I hereby direct the persons ’* (names given)- 
" to abstain from allowing any land in their 
occupation or charge to be used for or otherwise^ 
assist in the holding of a haut and the public 
generally from frequenting or visiting any such 
haut within the boundaries noted below on Tues¬ 
day 13th September 1932, or any subsequent Tues¬ 
day within the period of two months from to¬ 
day.” 

Of the proceedings that subsequently 
took place no details need be given and 
it would be sufficient to say on1.y this : 
that the Subdivisional Magistrate, on 
cause being shown has, on 23rd Septem¬ 
ber 1932, refused to rescind the ex parte 
order, made as aforesaid, under ICI. {4)» 
S. 144, Criminal P. 0. It is necessary 
to state only two more facts ; that when 
cause was shown as aforesaid the officer 
in charge of Colabari Folice Station, 
Mr. C. C. Majumdar, was examined as a 
witness, and the opposite party declined 
to call any other witness on their behalf; 
and that as a result of the application 
made to him under Cl. (4), S. 144, 
Criminal P. C., the Subdivisional 
Magistrate ordered the injunction is¬ 
sued by him on 12th September 1932 
to run as from 5th September 1032, 
treating it as only supplementary to the 
injunction issued by him on the last 
mentioned date. It is tho order of 12th 
Septombor 1932 issuing tho injunction 
under S. 144, Criminal F. C., and that of 
23rd September 1932 by which the Sub¬ 
divisional Magistrate refused to rescind 
it, tliat form the subject-matter of Eevi- 
sion Case No. 907. Now there can be 
no doubt or dispute that tho legislature 
by S. 144 of the Code has conferred very 
large pow'ers upon -Magistrates who have 
to deal with urgent cases of nuisance or 
apprehended danger. That section en-' 
ables a Magistrate to make temporary 
orders, irrespective of the rights of the 
parties concerned, provided that, to quote 
the words of the section : 

“In hia opinion .... there is sufficient ground 
for proceeding under this siection and immediate 
prevention or speedy remedy ia desirable,” 
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The larger is be power, the greater is 
the necessity to be cautious about its 
jexercise. The statute itself has provided 
a safeguard in the shape of a time limit. 
Judicial decisions have also laid down 
certain principles which have to belborne 
in mind, and of these only a few may be 
mentioned here : Courts, civil as well 
as criminal, exist for the protection of 
rights, and therefore the authority of a 
Magistrate should ordinarily be exercised 
in defence of rights rather than in their 
'suppression ; when an order in suppres- 
sion of lawful rights have to be made it 
ought not to be made unless the Magis¬ 
trate considers that other action that he 
is competent to take is not likely to be 
leffoctive ; and the order, if made, should 
never be disproportionate to but should 
lalways be, as far as possible, commen- 
jsurate with the exigencies of any parti- 
•cular situation. I am far from suggest¬ 
ing that there may not be cases when 
the Magistrate may feel called upon to 
restrain a person from the lawful exer¬ 
cise of his legal rights ; he is perfectly 
competent to take such a course under 
this section if, to quote the words of the 
section again : 

“in his opinion there is sufficient ground for 
proceeding under this section and immediate 
prevention or speedy remedy is desirable.” 

The amendment introduced by the Act 
jof 1923, by deleting sub-S. (3) from 
S. 433 which till then existed, has made 
the order of the Magistrate open to revi- 
ision. This Court therefore on the pro- 
!sent rules lias to consider whether the 
Ipower which tho^Sub-divisional Magis- 
jtrato undoubtedly has in this respect has 
jbeen rightly exercised ; or, in other 
words, whether there wore sufficient ma¬ 
terials which would justify him in mak¬ 
ing the orders that he did. As a Court 
of revision this Court has to consider 
not merely the legality of the orders but 
their propriety as well : vide S. 435, 
Criminal P. C. As already stated, the 
Magistrate was not bound to maintain the 
rights of the parties, if the situation was 
such that such rights required to be sup¬ 
pressed or their exercise restrained for 
the time being. 

So far as the rights are concerned the 
law is perfectly well settled. In Bengal 
there is no such thing as a market fran¬ 
chise or the right to hold a market con¬ 
ferred by grant fiom the Crown, nor can 
such right be acquired by prescription,. 
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and the proprietor of an old baut there¬ 
fore has no monopoly or privilege which 
is entitled to protection and no immu¬ 
nity from competition ; see Hem Chan¬ 
dra Boy V. Kriato Chandra (l). In En-, 
gland, notwithstanding the repeal of the* 
Combination Laws the idea of regarding, 
a conspiracy to impede the free course of 
trade as a criminal offence at Common^ 
law, which to some extent prevailed ia' 
the 18th century, continued to hold its* 
ground, being regarded as a part of the 
more general principle that a conspiracy 
to injure, aimed at a specific person, couldi 
give rise to an action at the suit of the- 
injured party, even though the acts of 
the individual conspirators were neither 
criminal nor tortious : see Quinn v. Lea- 
tham (2) at p. 510 and the cases cited in 
the judgment of Lord Maonaghten in that- 
case. In the more recent decision of the* 
House of Lords in the case of Sorrel v. 
Smith (3) which aimed at reconciling or 
explaining all the earlfer decisions the fol¬ 
lowing proposition has been enunciated : 

"A combination of two or more persons for the 
purpose of injuring a man in hie trade is un¬ 
lawful, and if it results in damage to him, is 
actionable. If the real purpose of the combi¬ 
nation is not to injure another, but to forward 
or deCeud the trade of those who enter into it. 
then no wrong is committed .'and no action will) 
lie although damage to another ensues, provided 
the purpose is not effected by illegal means. A 
threat to effect a purpose which is in itselC 
lawful gives no right to the person injured there¬ 
by.” 

The question to be considered is, do 
the materials on which the learned 
Magistrate acted afford sufficient grounds 
within the meaning of the expression as 
used in S. 144 of the Code. So far as 
the order of 5th September 1932 is con¬ 
cerned these materials are the petitions 
of the two parties and the report of the 
Deputy Magistrate Mr. Barua, that ho 
had then before him. In this connexion 
a question has arisen as to whether it is 
competent for a Magistrate, who has to 
make an order under S. 144 of the Code 
to depute another Magistrate to make] 
an inquiry and submit a report and then 
to act on the report so submitted. The| 
legislature not having defined the mate¬ 
rials on which the Magistrate may take 
action under S. 144 of the Code I think 
it must be held that tlie Magistrate 
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would he competent to act on any cvedi 
ble information that may be available or 
which ho may consider it proper to col¬ 
lect in any manner he chooses. So long 
'as he applies his mind to the materials 
which are before him or which he may 
care to gather and comes to his own con. 
elusion as to their sufficiency or other. 
Aviso, I do not think his action can he 
open to objection. It is true that so far 
as an order under Gh. 11 of the Code is 
concerned the legislature has not made 
any express provision for an inquiry by 
any other Magistrate, and it is also true 
that S. 148 of the Code makes the report 
of an inquiry, held for the purposes of 
Ch. 12 only, usable as evidence in the 
oase. 

The provision in S. 148 evidently has 
been made in view of the inquiry con. 
templated by 8ub.S. (4), S. 145 of the 
Code; and an omission of an express 
provision as to inquiry for the purposes 
of Ch. 11 can, in my opinion, hardly ha 
regarded as forbidding the Magistrate 
from having one made for the collection 
of materials, in order to enable him to 
form his own conclusions. I am pre¬ 
pared to agree with the contention that 
the Magistrate who is to make the order 
is not competent to delegate his func- 
■iicns to some other Magistrate; but so 
long as the inquiry is limited to the pur. 
pose indicated above it cannot be said 
that there is any delegation in the real 
sense of tlio word. So far as the mate¬ 
rials themselves are concerned, [ am 
clearly of opinion tiiat they were not 
sufficient. (After considering the evi¬ 
dence, the judgment proceeded). They 
cannot, in my opinion, suffice, in view 
•of the circumstances of this particular 
case, to justify an order of the kind 
that was made on 6bh September 1932. 

It is true that there were allegations 
before the Subclivisional Magistrate, as 
Also heforo Mr. Barua, that there was 
Apprehension of a l)reach cHhe peace 
proceeding from the side of the Ohama- 
i-ias. But such allegations evidently 
wore not established. ThoSubdivisional 
Magistrate, as would appear from the 
portion of his order quoted above, held 
that no case had been made out for ac. 
tion against them under S. 107, lie 
added: 

‘‘.ind it (i. 0 ,, action undor S. 107) Bcema to 
be unnecessary in view of the order under S. 141, 
Grimiuid P. U., passed by me." 


Of course if anything had been proved 
showing that it was the Chamarias or 
their men who were guilty of any unlaw, 
ful acts, it is hardly likely that the 
Magistrate would have thought of stop, 
ping the holding of the proposed haut, 
and not any action against them under 
S. 107 of the Code as the remedy. So 
far as the order of 12th September 1932 
is concerned, in addition to the mate¬ 
rials to which rbferenco has already been 
niado, there was the allegation about a 
stall-bolder of- Charaaria’s haut having 
been roughly handled by somebody in¬ 
terested in the setting up of the new 
haut. As already stated this matter was 
referred to the Officer in charge of the 
Golabari Police Station for inquiry ,and 
report. This officer submitted his report 
on 10th September 1910, and his en¬ 
dorsement on the petition forwarded to 
him shows that he liold the necessary 
inquiry. Curiously enough his report of 
that date does not refer to this inoidenc 
at all, and in his evidence he says: 

I never saw the man who made the com- 
plaial. I hoard of the incident of tho Cth." 

The entry which is said to have been 
mado in tho police diary as regards this 
incident was not proved hoforo the 
Court, nor was the officer who recorded 
it produced for examination. Before us 
it is said that the complainant stall¬ 
holder has been gained over, and no reli- 
anco is any longer placed on this inci- 
dont. The only other material which 
has any bearing on the order of 12th 
September 1932 is tho police report of 
10th September 1932 which contains no 
facts beyond a sta;toment of the circum¬ 
stances wliioh had weighed with tho 
Subdivi.sional Magistrate in making his 
order of Gtli Soptembor 1932. I should 
not omit to refer to the fact, upon which 
very groat reliance has been jdaced in 
support of the order, namely, that tho 
Suhdivisional Magistrate had himself 
visited the new haut when it was being 
held on the 6th. No doubt his opinion 
formed on the spot is not a thing to bo 
lightly passed ovor. But it should be 
remembered that it was the new haut 
that ho visited whore any disturbance 
of it was to take place at all, could take 
place only at the instance of the men of 
the Chamarias, and further that in point 
of fact there was no disturbance in that 
haut dt all. Nor should it be forgotten 
that in tho order that he recorded on 
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that day, no facts were mentioned which 
could form the basis of an order under 
S. 144, Criminal P..C., and on the other 
hand he cancelled the injunction he had 
ordered for the day, and waited for a 
police report to see whether any further 
action should he taken. 1 am unable to 
hold that there wero any materials sufli. 
cient for the purposes of the order of 
12th September 1932. 

In the view that 1 take of the merits 
I do not consider it necessary to deal in 
detail witli the other grounds that have 
been urged against the latter order. 
But [ think i should content myself 
with observing that if action under 
S. 141 of the Code was justified, it was 
quite open to the Magistrate to make 
the order upon the two petitioners in 
revision.Case No. 907, notwithstanding 
anything contained in the Calcutta Port 
Act, if In point of fact it was found, as 
it has been found, that they were persons 
wli(» wore aiding in the setting up of the 
heut. Jn my opinion tlio materials on 
the vecoi’d were not sufficient to justify 
the orders complained of and the orders 
tliovcfore must 1)6 sot aside. Tlio rules 
are accordingly made nhsohite and the 
Ol liers against which tliey are directed 
are hereby sot aside. Tt will bo opensto 
the learned Subdivisional Magistrate to 
take such other preventive action against 
the parties or any of them, should ho 
consider suclr action necessary and justi¬ 
fied upon the materials that he may 
have before liim. And in this connexion 
wo desire to invite his attention to the 
suggestion made by the learned Sessions 
Judge in this matter in liis order of 23rd 
Sopteiiiber 1932. 

Patterson, J .—I agree. 

K.S. Rules made absolute. 
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PAKCKRIIH’.E ANf> PATTEJtSON, JJ. 

Boymkesh Chatterji and another —Ac- 
ousod—Petitioners. 

V. 

Kmperor —Opposite Party. 

Criminal Hevn. No. 408 of 1932, De¬ 
cided on 29th November 1932, from order 
of Ist Class Magistrate, Barraokpur. 

« (a) Police Act (1861), S. 30 (2)—Notice 
requiring conveners to apply for license 
whether valid {Quaere). 

Quaere —Wbethor a notice under S. 30, sub- 
S. (3) requiring conveners, collectors,.directors, 
promoters of assemblies or processions of five or 
more men in the jurisdiction of a particular 

1933 C/45 & 4G 


police station to apply to Asaistanlt Superinten* 
dent of Police for alicense for such assemblies or 
processions is valid? [P 353 C 3] 

4: (b) Police Act (1861), Ss. 34 and 30 (2)— 
Ordinary members of procession cannot be 
convicted under S. 30 (2)—Merc fact that 
they beaded procession and ware garlanded 
is not sufficient. 

Parsons can only bo properly convicted under 
S. 33 if it is established that they werodireotorl 
or promoters of a procession and were as such 
under an obligation to apply for a license for it. 
If they were merely ordinary members of the 
processions, B. SO, sub'S. (2) does not apply to 
them. The mere fact that they wore at the head 
of the procession and wearing garlands is not 
sufllcient. [P S64 C 1] 

P. 0. Chatterjee and Uma Sankar 
Snrkar—iot Petitioners. 

D. N. Bhattacharji —tor the Crown. 

Order .—It appears to us that this role 
must be made absolute upon at least one 
of the grounds on which it was issued. 
That ground is ground No. 1 and is to 
the effect that in the absence of a find¬ 
ing by the Magistrate that the peti¬ 
tioners w'ero convjBning or collecting the 
assembly, or directing or promoting the 
procession, the conviction is fit to be sot 
aside. By S. 32, Police Act of 1861, a 
person opposing or not obeying orders 
issued under various sections of which 
S. 30 is one is liable on conviction to a 
fine not exceeding Rs. 200. By S. 30, 
the District Superintendent of Police 
may, if certain preliminary conditions 
are satisfied, require by general or spe¬ 
cial notice that the persons convening 
or collecting certain assemblies or direct¬ 
ing or promoting certain processions 
shall apply for a license. It is obvious 
that the purpose of the section is to give 
the police control of persons who orga¬ 
nize or take charge of processions by re¬ 
quiring them to apply for a license. No 
punishment is prescribed by the Act for 
those taking part in a procession for 
which no license has been granted or ap¬ 
plied for. Jt is clear on the evidence 
tiiat in this case there was a procession 
in Baranagore on .20th October 1931. On 
14th October 1931 the Assistant Super-, 
intendent of Police, Barrackpore, bad; 
issued a notice under S. 30, sub-S. (2) 
requiring conveners, collectors, directors, 
promoters of assemblies or processions 
of five or more men in the jurisdiction 
of the Baranagore Police Station tc 
apply to him for a license for such as-i 
sembiies or jjrocessions. 

We assume, though it is by no means 
free from doubt, that the notice in the 
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form in 'which it was given is a valid 
notice and within the powers of the 
Assistant Superintendent of Police as 
conferred by sub-S. (2). It is clear to us 
that the petitioners can only be properly 
convicted if it is established that they 
were directors or promoters of the pro¬ 
cession of 20th Octobor and were as such 
iunder an obligation to apply for a license 
for it. If they were merely ordinary 
members of the processions, S. 30, 
'sub-S. (2) does not apply to them. There 
iis no finding by the Magistrate that they 
were such directors or promoters. 

The only evidence on the record which 
by a stretch of imagination can be said 
to bear on this point is that the peti¬ 
tioners were at tho head of the proces¬ 
sion and were wearing garlands. It does 
not appear that they alone among the 
processionists were garlanded. But even 
!if there were evidence to that effect we 
!are of opinion that there was not suifi- 
icient evidence to justify the Magistrate 
|in arriving at the finding that the peti- 
jtioners were directors or promoters of 
the procession in question. As 1 have 
pointed out he has in fact come to no find¬ 
ing upon the point. The evidence being 
such as I have described we do not 
think that any useful purpose will be 
served by ordering a retrial. Wo make 
the rule absolute, set aside the convic¬ 
tion and sentence and direct that the 
fin^s, if paid, be refunded. 

R.K, Conviction set aside. 
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Bankin, 0. J. and Costello, J. 
Sudhindra Kumar Boy and another — 
Accused—Appellants. 

V. 

Emperor—Opppsite Party. 

Criminal Appeal No. 439 of 1932, De¬ 
cided on 9th December 1932, 

(a) Ordinance (11 of 1931), S. 34—Scope, 
it is reasonably clear that the oommitnient 

stage is not included by the phrase "for which 
ha was being tried at the pioinulgation of this 
Ordinance." In a case tried by the Sessions 
Judge the trial does not begin until after the 
order of commitment has been luadc. 

[P 865 C 21 

(b) Ordinance (11 of 1931), S 34 — “For 
which be was being tried, " meaning ex¬ 
plained. 

Trials which were begun after the Ordinance 
had been passed are not put in the same position 
as tho trials mentioned in the opening language 
of U. 34. There would be no point in making a 
Bpeoial ONception for the trials proceeding at the 
^imeofthe promulgation of this Ordinance, if 


no trial once commenced could be interfered 
with by operation of any order made under 
S. 80. The correct way of applying the phrase 
"for which he was being tried" would be to ask 
oneself whether, tho proceedings indicated by 
S. 271, Criniiual P. C., had been commenced or 
not. [P 867 0 1, 2] 

(e) Penal Code (1860), S. 307 — Persons 
pursued by constables turning round and 
firing at them — Offence under S. 307 is 
committed. 

Where certain persons who are clearly in fear 
of being apprehended by tho police and find that 
they are being followed, turn round and fire at 
the coustables, they commit an ofTcnto under 
S. 307. The circumstance that they did not 
succeed in hitting anybody is uo reason for 
supposing that tho cartridges were blank. Nor 
is the fact that they did not bit anybody or 
that the bullets wore not found is material 
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Santosh Kumar Basu, Badhica Ban~ 
jan Guha ami Bomendra Chandra Boy 
—for Appellants. 

Khundkar and Anil Chandra Boy 
Chowdhury —for the Crown. ■* 

Bankin, C. J. —In this case the two 
appellants before us were put on their 
trial before a Special ^lagistrate ap¬ 
pointed under Ordinance 11 of 1931 on 
charges under 8. 307,1. P. C., and Cl (e), 
S. 19, Arms Act. The case against the 
two accused is this; On 13th October 
1930 at a certain ferry ghat in .lamalpur 
the complainant with another constable 
saw four men getting into a boat. They 
went down there and endeavoured to 
follow them. Thereupon the four men 
■went up. Each of the two accused was 
among those four and each of them when 
he got to the top of the ferry ghat and 
saw that they were being followed by 
the complainant and his companion fired 
a revolver—one shot each from the top 
of the ferry ghat at their pursuers. The 
other two men ran away and these two 
men ran off after firing and were followed. 
They again fired in the course of the 
chase and the firing is said to have been 
made by putting their hands behind 
them—whatever it may mean. It ap¬ 
pears also that the complainant had a 
revolver and fired some shots. No bul¬ 
lets were however found and nobody was 
hit. The Magistrate came to the conclu¬ 
sion that both the charges had been 
proved against both the accused and he 
convicted them and sentenced each of 
them to four years’ rigorous imprison¬ 
ment under S. 307, I.P.C., and to a fur¬ 
ther year’s rigorous imprisonment under 
S. 19 (e), Arms Act. On this appeal, Mr. 
S. E. Basu for both the appellants has 
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contended before us, first, that there is 
an objection to the jurisdiction of the 
trying Magistrate; and, secondly, that 
the identification of the two accused 
before us as the persons who had fired is 
unsatisfactory. He has taken a third 
point also to the elTect that, if the evi. 
dence against the accused is believed, the 
elements necessary to make out an offence 
under S. 307, I. P.O., are not sufficiently 
proved. 

We have, first of all, to examine the 
objection as to jurisdiction. The form 
in which that objection was first taken 
before us was this; By S. 3i, Ordinance 
11 of 1931, it is provided that; 

“No direction shall bo mado under S. 30 for 
the trial of any 'person by a Special Magistrate 
for tin oSence for which ho was being tried at 
the promulgation of this Ordinance before any 
Court.” 

The date of the promulgation of this 
Ordinance was the last day of November 
1931. it was said by Mr. S. K. Basu 
that in this case the accu.sed wore ar¬ 
rested on 14th November 1930, that they 
were put before a Magistrate and the 
usual inquiry held, and that it resulted 
in their commitment to the Sessions on 
11th July 1931. Thereafter, certain bail 
applications wore made and rejected by 
the Sessions Judge. On 19th September 
193J, the case was transferred to the 
Fourth Additional Sessions Judge and, 
in November, certain applications for 
classification haring been made to this 
learned Judge, and having been rejected, 
the case came on before him for trial on 
18th January 1932. The accused were 
called upon to plead aud they jileaded 
not guilty. The learned Sessions Judge 
began empanelling the jurors but, owing 
to certain challenges having exhausted 
the number of jurors present, the jurors 
were not able to be empanelled on that 
date. Consequently, the bearing was 
adjourned till 1st March 1932. On 28th 
April 1932 the direction of tho Local 
Government was made purporting to be 
under S. 30, Ordinance II of 1931. In 
these circumstances, Mr. Basu contended, 
first of all, that although the case was 
not taken up by the Sessions Judge until 
18th January 1932, for trial under S. 271, 
Criminal P. C., nevertheless the phrase 
in S. 34 of the Ordinance "for which he 
was being tried” was a phrase which 
wonld include the commitment proceed¬ 
ings, the stage of inquiry prior to the 
commitment, and therefore this case 


could be brought directly within the 
opening words of S. 34. I am of opinion 
that it is reasonably clear that the com¬ 
mitment stage is not included by the 
phrase "for which he was being tried atj 
the promulgation Of this Ordinance.”. 
The trial bad not begun until after the] 
order of commitment bad been made,, 
the Sessions Court not having seisin of 
the case. In my judgment that point 
in that form cannot bo made good. 

The second, and I think the more 
fundamental form of objection as to 
jurisdiction is this : It is said that, in 
any event, on 18th January 1932 tho 
accused were being tried when they were 
called upon to plead and their plea was 
recorded. The mere fact that the case 
had to bo adjourned in order that the 
jury might be empanelled was an aeci- 
dent which does not entitle any one to 
say that the trial had not commenced. 
The Sessions Judge had commenced the 
proceedings by taking the steps indi¬ 
cated by S. 271, Criminal P. 0. That 
being so, the argument is that there was 
no power under the Ordinance to direct 
a trial by a Special Magistrate, if at the 
time of that direction the accused per¬ 
sons were already on trial for the same 
offence. We have to consider carefully 
the meaning and effect of Ss. 30 and 34 
of this Ordinance. It will be observed 
that, if S. 30 be taken by itself, in a case 
where the Local Government is of opin¬ 
ion that there are reasonable grounds 
before them to think that certain per. 
sous have committed a scheduled offence 
or an offence punishable under the Ordi¬ 
nance the section s-ays that it "may by 
order in writing direct that such person 
shall be tried by a Special Magistrate.”' 
So far, no attention seems to be paid to 
the circumstance that the accused may 
already be on trial or that an inquiry 
may be in progress in connexion with 
the same offence. The matter is pub 
simply as if the Local Government has 
come to a certain conclusion and directs 
a trial to be b.eld by a Special Magistrate 
for a particular offence 'When we come 
to 8. 34 we see that the saving for per¬ 
sons who are already on their trial is a 
saving confined to those persons whO' 
were being tried on the date of tho pro¬ 
mulgation of the Ordinance and this 
provision has a marked negative value 
and would not seem to put such persons 
on the same footing as persons who later 
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on were on trial before an ordinary Court 
■ at the time when the direction of the 
t Jjocal Government was made. If we 
carefully study S. 34, we find that hav¬ 
ing given a direction that the existing 
trials are not to be interfered with—by 
existing trials 1 mean the trials that 
• v^ore in progress on the date of the pro- 
mulgation of the Ordinance—the section 
goes bn to say that: 

”aave as aforesaid, a direction under either of 
the said sections may be made in respect of any 
person accused of a scheduled oUence." 

If therefore it is legitimate to stop 
there, it would seem that that provision 
authorizes such direction except in 
the cases excluded by the opening 
words of the section. But the conclud¬ 
ing phrase of the section — "whether 
such offence was committed before or after 
the promulgation of this Ordinance”— 
trenches upon a different matter. I'hat 
is intended to make it clear that the 
date of the offence has nothing to do 
with the applicability of the present 
procedure. It is contended by Mr. Basu 
that the main feature and purpose of 
S. 34 is to make it clear that an offence, 
although committed before the pro¬ 
mulgation of this Ordinance, may be 
dealt with by the special procedure. 
Mr. Basu suggests that, as the liocal 
Government prior to the promulgation 
of the Ordinance would have had no op¬ 
portunity of considering whether a 
special procedure was desirable or not, 
it might have been contended consis¬ 
tently with the general idea that no 
existing trial was at any time to be dis¬ 
turbed, that there was a special reason 
for disturbing an existing trial if it was 
in progress on the date of the promulga¬ 
tion of the Ordinance and that the open- 
ing words of S. 34 are intended "ex 
abundanti cautela" to negative such 
contention. For this reason he says 
that we are not to draw any inference 
from the opening words to the effect 
that trials which were not in* existence 
at the promulgation of the Ordinance 
were not to be interfered with. 

It seems to me that that is a very 
difficult construction to put upon S. 34. 
If wo consider the course of legislation 
leading up to this section, Mr. Basu's 
view becomes even more difficult to 
maintain. By the Criminal Law Amend¬ 
ment Act of 1908, S. 2, a scheme was 
provided by which certain offences were 


to bo tried before a Special Bench of'the 
High Court and the procedure was that 
where the Magistrate had taken cogni¬ 
zance of any offence specified in the 
schedule the Local Government could 
make an order which would attract the 
special provisions of the Act. By sub- 
S. (2) it was provided that: 

"no ordor shall be made in any case in which 
an order of commitmont to the High Court cr 
Court of Session h.as been made under the Cri¬ 
minal Prooodnro Code, 1898; but save as afore¬ 
said, an order may bo made in respect of any 
offence whether committed before or after the 
commencement of this Act." 

That appears to be the original of the 
provision which was afterwards repeated 
in the Ordinance of 1931. Under the 
Act of 1908 the making of an order of 
commitment whether to the High Court 
or to the Court of Session was to- put an 
end to the power of the Local Govern¬ 
ment to apply the special jirooeduro and 
w'o know that the procedure was to be 
applied in cases where the Magistrate had 
taken cognizance of tlio offence. It 
would seem tlieroforo that unless there 
was an order of commitment tliat provi¬ 
sion would apply even although tlio trial 
before the Magistrate was proceeding. 
The next time this provision was made 
was by the Bengal Criminal Law .\mend- 
ment Act of 1925, whicii was made by 
the Governor of Bengal under the spe¬ 
cial power conferred by S. 72, Cl. (E), 
Government of India Act. There by 
S. 3 it was provided: 

“(1) The Local (Jovcrnnicnt may by order in 
writing direct that .any person accused of any 
offence specified in Sch. 1 shall bo tried by com- 
missionoi's appointed under this .4ct; aud (2) lui 
order under aub-S. (1) eball be made in respect 
of or bo deemed to include any person wlio has 
been committed under tho Code for trial boforo 
.a High Court; but save as aforesaid an order 
uudor tbo subsection may be made in I'ospoct 
of Of may include any person accused of any 
offence specified in Sch. 1 whether such offence 
was committed before or after tho commence¬ 
ment of this Act." 

It is clear enough therefore that the 
making of an order of commitment to 
Sessions was not enough to prevent 
the Local Government under this Act 
from applying the special procedure, 
though an order of commitment for trial 
before the High Court would of itself 
bar the application of the special pro¬ 
cedure. The reason no doubt was that 
it was not thought that the competency 
of the local legislature would extend 
to an interference with oases pending 
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before the High Court. The Ordinance 
with which we are now cnncerned how¬ 
ever is an Ordinance made by the 
Governor-General exercising powers 
which are identical with those of the 
Central Legislature. It has not there¬ 
fore been thought necessary to make 
any discrimination between trials at the 
Session and trials before the High Court 
on commitment, and the-saving which is 
made by S. 34 is confined to trials that 
were in progress on the date of the pro¬ 
mulgation of the Ordinance. But with 
that exception it is said that a direction 
may be made in respect of any person 
accused of any scheduled olTcnce. Tt 
seems to Qje impossible therefore to say 
that trials which were begun after the 
Ordinance had been passed were put in 
the same position as the trials men¬ 
tioned in the opening language of S. 34. 
Thoro Would be no point in making a 
special exception for the tri.als proceed¬ 
ing at the time of the promulgation of 
this Ordinance, if no trial once com¬ 
menced could be interfered with by the 
ojjeration of any order uiado under 
S. 30. The Bengal Suppression of Ter¬ 
rorist Outrages Act (12 of 1932) repeats 
in S. 29 the same language as S. 34, 
Ordinance 11 of 1931, which is now be¬ 
fore us. It is indeed a very largo power 
that is given to the Local Government 
in this way. If an order is to have the 
operation of bringing to an end a trial 
that is already in progress, no doubt 
such a power as that would bo readily 
liable to the greatest abuse. On the 
other hand, so far as trials before a 
Magistrate are concerned, I think it was 
early found necessary to eliminate al¬ 
together the idea that the special pro¬ 
cedure is inapplicable whenever the 
trial before the Magistrate has begun. 

It is very dillicult to say at what 
stage—apart from the very earliest 
stage—trial docs begin before a Magis¬ 
trate. There is some ground for argu¬ 
ing that the moment the Magistrate 
takes cognisance of the offence the trial 
commences. On the other hand', people 
may argue that in a warrant case not 
until the charge is framed can the trial 
be said to have begun. It has to bo 
remembered that in many proceedings 
before a Magistrate the position is that 
the Magistrate makes up his mind at a 
late stage either to deal with the case 
himself or to make an order of commit¬ 


ment; S. 347, Criminal P. C. When he 
does, in fact, make an order of commit¬ 
ment, then, of course, the magisterial 
proceedings are mere enquiry He does 
not known in many cases until towards 
the end whether the order is to be made 
or not; and I think it has been fonpd^ 
impossible to exercise the power of ap-‘ 
plying the special procedure under a 
limitation of that power—never to ini- 
terfere with an existing trial. As each 
of the enactments to which I have re¬ 
ferred, namely of 1908, 1925 and 1931, 
have been made, the liberty given to 
the Local Government seems to have 
been made wider and when finally, in 
S. 34, Ordinance 11 of 1931, we fmd an 
express saving for those trials which 
were iu existence on 30th November 
1931, 1 do not think it possible as a 
matter of construction to say that an 
order under S. 30 is bad merely because 
it interferes with a trial begun subse¬ 
quent to 30th November 1931. I think 
were it necessary to decide the matter; 
that the correct way of applying the 
plirase ’‘for which he was being tried" 
would be to ask oneself whether, the, 
proceedings indicated by S. 271, Cri¬ 
minal P C., had been commenced or not. 
But in the present case, the order of thej 
Local Government was made before the 
trial in the narrower sense had com¬ 
menced, that is to say, the jury had not 
been empanelled, the prosecution case 
had not been opened and no evidence 
had been taken. This second form of 
objection to the jurisdiction fails and 
should be overruled. 

On the facts, I am of opinion that the 
Special Magistrate’s judgment should be 
confirmed. He points out that the evi¬ 
dence of identification is given by no 
less than four persons and he points out 
that this has been corroborated and 
amply corroborated by the circum¬ 
stance that the complainant mentioned 
the names of both the accused as his 
assailants immediately after the occur¬ 
rence. I have no doubt therefore that 
on the question of identification the 
Special Magistrate's judgment is correct. 

Upon the question whether it is suffi- 
ciently proved that all the elements of 
S. 307, I. P. 0,, are present in this case, 

I think there is no difficulty. Certain 
persons are clearly in fear' of being ap. 
prehended by the police. When they 
find that they are being followed they 
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turn round and fire at the constables. 
In these circumstances it is a very 
|great strain on one’s imagination to 
suppose that they were using revolvers 
loaded with blank cartridges when there 
is no evidence to indicate that they 
jwere so doing. The circumstance that 
ithey did not succeed in hitting any¬ 
body is no reason for supposing that the 
cartridges were blank. The question 
whether there was any smoke or not is 
not material for the purpo.se of the pre- 
'sent question. We have it that the per- 
Isons turned round and deliberately fired, 
though they did not hit anybody. That 
is no reason for supposing that they 
jwere not attempting to hit; it is much 
more likely that they wanted to hit. 1 
am not impressed by the argument that 
because the ballets have not been found 
we ought to assume that no case nag 
been made out under S. 307,1. P. G. As 
regards the sentences, I regard them to 
be light and I see no reason to interfere 
with them. This appeal therefore must 
be dismissed. 

Costello, J. —I am of the same opinion. 

V.S. Appeal dismissed. 

A. I. R. 1933 Calcutta 358 (1) 

Pearson and Patterson, JJ. 

Nutbehari Sarkar — Complainant — 
Petitioner. 

V. 

Saroda Prosad Chotodhury and another 
—Accused—Opposite Party. 

Criminal Bevn. No. 651 of 1932, Deci¬ 
ded on 15th February 1933. 

Criminal P. C. (1898), S. 258—Warrant 
case—Charges framed—Parties not appear¬ 
ing on adjourned date—Magistrate cannot 
act under S. 256. 

In a warrant case, some of the witnesses were 
examined and charges were framed and the case 
was adjourned to a particular date. On that 
day the parties did not appear and the Magi¬ 
strate thinking that the proposed compromise 
might have materialized dealt with the case 
under S. 258, Criminal P. C., and recorded an 
acquittal : 

Held : that he had no right to' do so as 
charges had already been framed and that the 
acquittal order should be set aside. [P 368 0 2] 

Jitendra Mohan Banerjee and Nirmal 
Kumar Sen —for Petitioner. 

Joy Gopal Ghose —for Opposite Par¬ 
ties. , 

Pearson, J .— This was a warrant case 
before the Magistrate. Sammons was 
issued under S. 323, 1. P. C. Some of 
the witnesses were examined and charges 
framed. The case was ultimately ad¬ 


journed till 28th June 1932. In the 
meantime it appears that certain nego¬ 
tiations for settlement bad been going 
on, which iiad previously been brought 
to the notice of the Magistrate. On that 
particular day 28th June, when the case 
was called on, the parties did not ap-, 
pear and the Magistrate thought that it| 
was due to the fact that the settlement 
had materialized and that the parties 
had made up their differences. Accord¬ 
ingly, he dealt with the case under 
S. 258, Criminal P. C., and recorded an 
order of acquittal. Strictly speaking, 
there is no doubt that this order can¬ 
not be justified. The mere fact of the| 
absence of the accused or complainant 
would not warrant an order of this kind 
to be made. The learned District Ma¬ 
gistrate with reference to the present 
rule says that ho is not in a position to 
support the order of acquittal and the 
trying Magistrate would fain have sot 
aside his order at a later stage in the 
day had he found himself able to do so. 
I think it is clear that the order that he 
did make w'as wrong. He could not 
have acted under S. 258, Criminal P. C., 
because charges had already been framed. 

In the events that have happened it 
turns out that the Magistrate had no 
right to pass this order in the manner 
that he did. The rule is accordingly, 
made absolute and the order complained 
of is set aside. The trial will bo iiro- 
ceeded with on that footing. 

K.S. Order set aside. 

Jj! A. I. R. 1933 Calcutta 358 (2) 

Eankin, C. j. and Ameer Ali, J. 

Soleman Bibi —Applicant. 

‘ V. 

E. I. By. —Opposite Party. 

Civil Eef. No. 9 of 1932, Decided on 
7th February 1933, made by Commis¬ 
sioner for Workmen’s Compensation, 

Bengal, D/- 20th July 1932. 

^(•) Workmen’s Compensation Act (1923), 
S. 2 (1) (d)—"Unmarried daughter" includes 
"widowed daughter." 

Words "unmartied daughter" in S. 2 (1) (d), 
Workmen’s Compensation Act, includes a 
widowed daughter who was being maintained 
by her father during his lifetime. Meaning of 
word “unmarried” discussed : A I B 1932 
Lah 1, Bel on. [P 859 0 1 ’, P 861 0 1] 

(b) Workmen’s Compensation Act (1923), 
S. 2 (1) (d)—"Dependants"—Interpretation. 

As the legislature has sought to give the conno¬ 
tation of the word-"dependants" in 8. 2 (1) (d) 
by setting out descriptions of certain relatives. 
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if one of those descriptions is uncortain, it is 
relevant to consider who according to the 
ordinary notions of the people are regarded as 
“dependants.*’ [P 869 0 1, 2] 

(cj Interpretation of Statutes — Rules re¬ 
garding construction of word stated. 

Words may and normally should be construed 
In tbeir popular sense ; it i.s also necessary that 
they should bo construed so as to advance the 
remedy provided by the Act. [P 860 C 2] 

Phanindra Kumar Sanyal —for Appli¬ 
cant. 

Brahmaoharai and Sudhir Kumar 
Kastgir —for Opposite Party. 

Ameer Ali, J. — This is a reference 
under S. 27, Workmen’s Compensation 
Act, by the Commissioner for Bengal. 
The question referred is as to the meaning 
of the expression "unmarried daughter” 
in S. 2 (l) (d) of the Act. The applicant 
is the daughter of the deceased work- 
man; she is a widow and it is not dis¬ 
puted tAat slio lived with and was main¬ 
tained by her father during widowhood 
for about eight years. She was at the 
date of the death of her father his only 
^relative. Before the Commissioner the 
'applicant relied upon the case of Moti 
Bat V. N. W. By. (l) in which it was 
held that the expression “unmarried 
*aister” included widowed sister. The 
learned Commissioner had certain doubts 
as to the correctness of that decision and 
at the request of both parties to the pro- 
coeding he has referred the question to 
this Court in a careful and well-con¬ 
sidered letter of reference dated 20th 
July 1032. The Commissioner’s two 
main reasons for questioning thecorrect- 
tiess of the decision referred to are ex¬ 
pressed by him at the end of bis letter 
of reference as follows: 

“First I find great difTiculty in holding that 
discussions of the construction of settlements 
and wills were in pari materia, [ho refers to the 
English authorities which formed the basis of 
the decision in Moti /’crr’scaso(l)]; and secondly, 
thsro being no element of de facto dependency in 
the detlnitiou in the Act, the observations at 
p. 232 laf 13 Lfih.) Moti Bai's c.iso (1) appear 
to me to introdnoe an extraneous factor into 
the discussion.’’ 

With both these observations I agree 
subject to this, that I do not read the 
remarks at p. 232 as meaning that 
the applicant’s claim was adjudged or 
[awarded on the basis of de facto depen- 
jdency. I road them as meaning that 
where the legislature has sought to give 
the connotation of the word "depen- 
d^W’ by 80 tting_oat des crip tions oj 
(ij A I R 1932 ]:iah'l=T3 Lah”'228=i34 
I 0 103. 


certain relatives, and one of those des¬ 
criptions is uncertain, it is relevant toj 
consider who according to the ordinary! 
notions of the people as regarded as 
“dependants.” 

With regard to the meaning of the 
word “unmarried” the learned Commit, 
sioner expresses his own view at the end 
of 01. 3 and the beginning of Cl. 4 of the 
letter of reference as follows: (l) that 
the word “unmarried” has a primary 
and a secondary significance; (2) that in 
its primary or ordinary signification the 
word “unmarried means ‘never having 
been married” ; and (3) that the appli- 
cation of the secondary meaning of the 
word unmarried is entirely a matter of 
context and circumstances. These propo¬ 
sitions he founds upon a reference to the 
dictionary and his reading of the English 
authorities to which he bad access. 

With regard to the dictionary mean¬ 
ing of the word I am however of opinion 
that the view talren by the learned 
Commissioner is not correct. In all the 
general dictionaries to which 1 have re¬ 
ferred—Murray’s Dictionary, Johnson's 
Dictionary and some of the later ones— 
the meaning given is as "not married” 
or "single” and another meaning given 
is as "never having been marrried.” On 
the other hand in Stroude’s Judicial 
Dictionary, which of course is based upon 
legal decisions, there is a definite divi¬ 
sion into primary and secondary mean- 
ings—the primary meaning being given 
as “never having been married.” 

For a discussion of the authorities and 
the circumstances under which the Courts 
have held one or other meaning to apply 
reference may be made to three passages 
in Jarman on Will8,Edn.7, respectively, 
at pp. 589,1251 and 1597. I propose to 
refer to certain of the cases cited in order 
of date. 

In Moherly v. Strode (2), "never mar¬ 
ried” is said to be “the common and 
usual meaning in a will” and again as 
"the common acceptation of it in lan¬ 
guage.” .\t p, 454 there is a reference 
to the Statute 3 Will and Mary Oh. 11, 
a. 7 fa Poor Law Act) where “unmarried” 
is used as not married at the time. In 
Maugham v. Vincent (3), at p. 331, 
“never married” is referred to as "the 
common use of the word, but not “ne- 
cessarily the meaning”; “strictly speak- 
2. (1797) 3 Ves Jr 460. 

8. (1310) 9 Ii J Ch 329SS4 Jur 452. 
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ing it would mean not being in a state 
of marriage or otherwise “discoverto”.” 
In Clarke v. Colls (4), (a report which 
was not available to the Commissioner) 
at p. 612 it is said that the expression 
“may without violence of language mean 
either,” and at p. 615 it is referred to as 

"capable of two constructions”. 

"the context must determine.” 

The argument in that case was based 
not upon primary and secondary mean¬ 
ing, but upon redundancy. In Day v. 
Barnard (5), at p. 221, it is said that the 
word "unmarried popularly and most 
frequently means never married,” but 
"the popular sense is not the gramma¬ 
tical ' or dictionary sense." That it is a 
word therefore which has “a flexible 
meaning.” In Dalrymple v. Hall (6), 
at p. 716, it is stated that the ordinary 
meaning is “never married;” and in the 
result the Judge decided that as there 
was no context to indicate the meaning 
of the word "unmarried” ho would attri- 
bute to it the ordinary meaning “with¬ 
out ever having been married." In lie. 
Sergeant (7) at p. 576 it was stated that 
the “primary and natural sense” is 
^‘never married” and that if the instru¬ 
ment is colourless it would be construed 
in that sense. Lastly in Blundell v. jDc 
Falbs (8), at p. 577, it is stated that 
“never married” is “the first of the 
meanings, themoreordinary and the more 
usual,” but that it is “a very flexible 
word and is constantly used in ordinary 
life in each of the two meanings.” 

I would therefore prefer to state the 
result of the authorities as to the mean¬ 
ing of the word as follows: (l) Tliat the 
dictionary or grammatic.al sense of the 
word is not married; (2) that the popular 
and more usual sense is never having 
boon married; (3) that the word is com¬ 
monly used in either sense and is there, 
fora a "flexible” or equivocal term; 
(4) that for this reason the meaning must 
in all cases bo discovered from the con- 
text;*(5) that in the case of deeds and 
wills where there is no context, whore 
the document is completely colourless, 
the popular sense will usually be adopted 

4. aS61) 9 HLCeOl. 

6. (1‘61) SO L J Ch 920=1 Dr & Sm 351=9 
W R 1.3(5=3 L T 537. 

C. (1881) 16 Ch D 716=60 L J Ch 302=29 
W B 421. 

7. (18^3) 20 Ch D 675=64 L J Ch 169=32 
W R 987. 

8. (1889) 67 L J Ch 676=58 L T 621.' 


In other words I think it is putting it 
too high to say that in all cases there is 
a primary meaning and a secondary 
meaning efr that the first is the rule and 
the second is the exception. With re- 
gard to the special rules for the con¬ 
struction of Statutes one rule is that 
words may and normally should be 
construed in their popular sense; see 
Maxwell, Edn. 7, p. 47. There is how¬ 
ever another rule that words should be 
construed so as to advance the remedy 
provided by tho Act: see p. 51) and the 
following. Tlio two cases illustrative of 
this rule which have some topical con¬ 
nexion with tho present case are/onr.4 
V. Davis (9), wliove in a Statute, relating 
to another matter altogether, single 
womau” was construed so as to_ include 
as a married woman living apart from 
her husband. In King v. Inhubitanis 
of Wymondham (lO), a case which arose 
out of tho Poor Law Statute 1 have re- 
foired to, "single and unmarried” m an 
"examination” was interju'eted as never 
having been married,” tho conversocase. 
With regard to the context of the word 
in the present case tho view taken by 
tho Commissioner is expressed on tlie 
last page of tho letter of reference as 
follows in the following manner: 

“The words in the definition constitute ;in in¬ 
clusive list of all tho nearer relatives; on niar- 
riaRO a daughter aequiiea a new relationship 

* * * mid I see nothing in the definition of de¬ 
pendants to w.arrant a supposition that on tho 
death of hot husband she rusntuca tho rriBinal 
relationship." 

The comment which occurs to me js 
as follows; a daughter undoubtedly 
acquires a new relationship on marriage. 
She does not however lose the old re¬ 
lationship: she remains a daughter. Once 
a daughter always a daughter: gwa 
relationship she is a daughter before,^ 
during and after marriage. On the othor| 
hand the legislature has attached a 
qualification or condition that in order 
to participate a female child must not 
only be a daughter, but she must be an 
“unmarried” daughter. The question is 

what is the meaning of that qualification. 

Does it exclude daughters once, but no 
longer, married? I think not. It appears 
to me that the important portion of the 
context to read in connexion with the 
definition is the operative part of S. 8 

9 (1901) 1 K bTi8=70 L 3 K B 38=49 W R 
186=68 L T 412=66 J P 89. 

10. (1841) 8 Q B 641. 
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which provides for one payment to be 
distributed at a special time or period—‘ 
the death of the employee—among parti¬ 
cular persons. According to the English 
authorities and also 1 think in common 
conversation, when ‘‘unmarried’' forms a 
qualification in the description of a per. 
son who is to receive a sum of money at 
a definite time or period, the meaning 
"not married" appears to bo appropriate: 
see Leshingham Trust 21 Cli, D. 703 
and Jarman on Wills in particular at 
!p. 1252. I’or these reasons I agree with 
jtbo decision in 13 Lak. 228 (l) an«l con- 
istrua the expression “unmarried «>augh- 
Iter’’ in S. 2, i (d) of the Act as includ¬ 
ing widowed daiigliter. 

lianJiin, C. J .—i agree and f would 
only add that, in my judgment, whilo it 
is quite trim tiiat the do.inition of do- 
pondency is made by tlio statute by a 
list of certain relatives, it is (luitu clear 
that in tlio case of a dau;ditor the mere 
relationsiiij) to tl.o woikman was not ro- 
ganipd as itself a sufilciont tost. The 
statute has by speaking ul "unmarried 
(laughter” inti'fxlucod an olon ent extra¬ 
neous to the more qucotion of relation¬ 
ship to the workman and 1 think it is 
legitimate in considering tho ottect of 
the word “unmarried” in such a case as 
that to consider it as a factor chosen hy 
tho legislaturo because in many cases at 
least it has a certain bearing upon the 
<luestion of dependency in fact. I think, 
therefore, that tlioro is no reason to dis- 
sent from the decision of tho High Court 
of Ijahore in Mali Bni's case (l); and, 
with all respect to tho Commissioner who 
has put hoforo us a very well-reasoned 
opinion, i am not prepared to depart 
from the principlo laid down in that 
case. The applicant will have her costs 
hoforo the Commissioner and before us 
from tho employers, W'o assess the 
hearing fee in this Court at throe gold 
mohurs. 

K.S. Befcrcncc answered. 
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Panckbidge and Patterson, JJ. 

Amhilca Charan De and others —Peti¬ 
tioners. 

V. 

Fmpero )—Opposite Party. 

Criminal Revn. Appln. No. 564 of 
1932, Decided on lOth February 1933. 

(a) Penal Code (I860}, S. 145—Congreu 
proceiiioniate refusing to take different 


route and refuting to ditpert< Conviction 
under S. 145 it proper. 

People In a congress proemsion were'ordered to 
take a diileront route, but they refused to do so 
and sat ou tho ground. On being asked to dis¬ 
perse they refused to do that either. 

Held', that the conduct of the accused coupled 
with tho fact that tho procession was animated 
by hostility to the established Governinen4v 
showed that they were deteruiinod to disregard 
and disobey any lawful order and that the con¬ 
viction under S. 145,1. P. C. was proper, 

I [P 802 0 2] 

(b) Criminal P. C.'{1898), 5.439 (5)—High 
Court may reduce sentence at instance of 
third party in revision even though convict¬ 
ed person has not appealed in special cir¬ 
cumstances. 

The High Court would interfere and reduce a 
sentence in revision even although the convict¬ 
ed person fails to oxercisohis right of appeal and 
docs not himself move the Cuurt in revision, 
and the application is made by a third party, 
where tho uunvictod person has insuperable difli- 
cuUies in agitaiiug grievances in the manner 
provided by law; but where the convicted por- 
son.s aie men of position holding university deg¬ 
rees and priiutisiug as lawyers and they do not 
appeal fruin tho judgment convicting them, the 
High Court will not entertain an application for 
roductioii of sentence at tho instance of third- 
party even though the sentences ate very heavy. 

LP 3G2 C 2], 

S. K. Sen, Priya Nath Dutt and Ue- 
mendra Kumar Das —for Petitioner. 

Advocate-General and Nirman Kumar 
Sen —for the Crown. 

Order .—Tliis is an application made 
by one Mr. Amhika Charan De, des¬ 
cribed as tho Joint Secretary of the Dis¬ 
trict Bar Association, Sylhot. He has- 
obtained this Rule on behalf of 23 per¬ 
sons who were tried by the Extra Assis¬ 
tant Commissioner, Sylhet, and convict¬ 
ed of ofTences puhishable under Ss. 145 
and 101, I. P C. They have been sen¬ 
tenced to various terms of iinprisonmenb 
ranging from two years rigorous impri¬ 
sonment under S. 145 to six months 
rigorous imprisonment under S. 145. 
They liave all been in addition sen¬ 
tenced to six months under S. 151, but 
tho Extra Assistant Commissioner di¬ 
rected that in -each case the sentences 
should run concurrently. It appeare 
that tho accused persons on 26th Janu¬ 
ary 1932, formed a procession which 
atarted from the Congress Ofiioo in the- 
town of Sylhet. They are said to have- 
proceeded in such a way that the trafifio 
was not obstructed. When they reached 
the Government Muslim Hostel, they 
were met by a party of police officers- 
under the command of the Assistant 
Superintendent of Police, who directed 
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•them to proceed by a route different 
from that which they were hitherto fol¬ 
lowing. They thereupon eat down on 
the ground in the public road and, it is 
said, caused obstruction to the traflic. 
The Superintendent of Police and the 
Additional District Magistrate, Mr. 
Mitra, arrived shortly after this. Mr. 
Mitra considering that the procession 
was likely to cause a breach of the pub¬ 
lic peace commanded it to disperse. 

It is not suggested that at any stage, 
Mr. Mitra exceeded the powers which 
the law gives him. After five minutes 
as the meeting had failed to disperse, 
Mr. Mitra directed Mr. Jacques, the As¬ 
sistant Superintendent of Police to dis¬ 
perse it by force. This Mr. Jacques did 
and arrested the accused persons. At 
the trial they refused to take any part 
in the proceedings or to make any state¬ 
ments. The evidence therefore proving 
the facts which 1 have set out was un- 
-contradicted. Moreover the accused 
have not seen fit to prefer an appeal 
from their convictions and sentences as 
■they were entitled to do under the law. 
1 will assume however for the purposes 
of dealing with the case that the peti- 
tioner is entitled to move this Court in 
revision although by reason of the pro¬ 
vision of S. 439, sub S. (5), Criminal 
P. C., this Court is precluded from en¬ 
tertaining any proceedings by way of 
revision at the instance of a party who 
could have appealed but has not done so. 

First with regard to the convictions 
the petitioner admits that no exception 
could be taken to the conviction uuder 
S. 151. With regard to the conviction 
under S. 145 it was a question of fact to 
be dealt with and decided by the Extra 
Assistant Commissioner whether the 
assembly of which the accused persons 
were admittedly members 'had an un¬ 
lawful common object. He has found as 
a fact that they had the common object 
of resisting the execution of lavfful orders 
given by the Assistant Superintendent 
of Police and the Additional District Ma- 
igistrate. There is ample evidence to jus¬ 
tify him in coming to the conclusion. It 
appears that no general or special notice 
had been issued under S. 30 (2), Police 
Act, 1861. Therefore no exception could 
be taken to the procession on the ground 
^that no license had been applied for or 
jissued. However the conduct of the 
I processionists in sitting on the ground 


when ordered to take a different route! 
and refusing to disperse when called 
upon to do so, coupled with the fact that 
the condnbt of the accused proved that| 
the procession was animated by hosti¬ 
lity to the established Government, 
amply justified the Extra Assistant Com- 
misBoner in finding that from the very 
outset, or at any rate from the time Mr. 
Jacques gave directions to the proces-i 
sionists to go by another route, the pro-[ 
cessionists were determined to disregard! 
and disobey any lawful orders that the' 
police or the Magistrate might give him. 
Therefore the conclusion to which the 
Extra Assistant Commissioner has come, 
has evidence to support it, and speaking 
for myself, I have no doubt whatever' 
that it is the right one. 

With regard to the sentences they are 
undoubtedly heavy, and we are ftir from 
saying that it is not possible to imagine 
circumstances in which this High Courtl 
would interfere and reduce a Bentonce| 
in revision even although the convictedj 
person fails to exercise his right of appeal: 
and does not himself move the Court in' 
revision, and the application is made byj 
a third party. Wo can conceive circum¬ 
stances in which there might be in-' 
superable difficulties in the way of the 
convicted person agitating his grievances 
in the manner provided by law. No 
such circumstances exist in this case.: 
All the convicted persons are educated 
and- it .is not denied, but on the con-| 
trary emphasized, that the ring leaders 
who have received the heaviest sen¬ 


position and that': 
University degrees! 
lawyers. In our! 


tences are men of 
many of them hold 
and are practising 
opinion in this case vfe cannot entertain 
an application for reduction of sentence 
at the instance of a third party, the con¬ 
victed persons not having seen fit to ap¬ 
peal. This being so we discharge the 
Buie. 

K.s. Buie discharged. 
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Ban KIN, 0. J. AND Costello, J. 
Ahbas Sahara and anoffcsr—Accused— 
Appellants. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 427 of 1932, De¬ 
cided on 19th December 1932. 

Penal Code (1860),.S. 366-A—Accused in¬ 
ducing girl between 16 or 18 years Without 
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force or fraud to go from enjr place with in¬ 
tent to have illicit intercouree with himcelf 
is not guilty of any offence. 

The person who induces a girl of an age bet¬ 
ween the years of 16 and 18 without force or fraud 
to go from any place with the intention that she 
will have illicit intercourse with himself does not 
commit any offonce. The new section, however, 
makes it an oBoace in the case of such girl if she 
is induced by a person to go from any place with 
intent that she may be or knowing that it is 
likely that she will forced or soducod to illicit 
intercourse with another person. [P ;.'63 C 1, 2] 

Suresh Chunder Talukdar and Joy 
Gopal Ghose—iox Appellants. 

Khundkar and Fanindra Naih Sanyal 
—for the Crown, 

Rankin, G. J. —In this case wa 
directed the appeal to be re-argued be¬ 
cause it turns upon a comparatively re¬ 
cent amendment of the Penal Code, 
namely, What is now S. SdG-A which 
was add^d by Act 22 of 1923. At the 
original hearing, Mr. Talukdar con¬ 
tended that, if the two accused per¬ 
sona were found to have induced the 
girl to go from her father’s house to 
some other house, nevertheless, if the 
intention or knowledge was that she 
would be forced or seduced to illicit 
intercourse with themselves and nut 
with another person, the offence under 
S. .3G() A would not be made out. It ap¬ 
peared to me at the time that this state 
of the law was a little paradoxical and I 
confess 7 did not ai)prociate that so much 
can be said for that argument. The case 
before us is of a widowed girl. Tj jg 
fairly evident that the jury were not 
prepared to find that she was under IG 
years of ago. Tt is also evident that the 
jury were not prepared to find that force 
or fraud had been used upon her. They 
acquitted both the accused persons there- 
fore of the charge under S. 36G, I. P. C. 
By a majority, however, they convicted 
the accused under S. 36G.A ; and we 
have to sea what the learned Judge’s 
charge was as regards that particular 
offence. 

Now, the learned Judge told the jury 
that he did not agree that under S. 36G.A 
it was necessary to show that the illicit 
intercourse was to be with some other 
jperson besides the accused. It appears 
{that, as the law now stands, the person 
iwho induces a girl of au age between the 
{years 16 and 18 without force or fraud 
jto go from any place with the intention 
ithat she will have illicit intercourse 
'with himself does not commit any of- 
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fence. The new section however makes, 
it an offence in the case of snch girl if! 
she is induced by a person to go from 
any place with intent that she may be 
or knowing that it is likely that she will 
be forced or seduced to illicit intercoursej 
with another person. We have to seej 
what the case is as regards each of the 
two appellants before us. The prosecu¬ 
tion case as against the appellant Abbas 
apparently is that he was ultimately 
minded to get married to this girl if he 
could. She was a Hindu girl and he 
was a Mahomedan. The prosecution 
case however was that when this girl 
came away from her father's house with 
the accused she was taken from place to 
place and from house to house for a cer¬ 
tain number of nights, and the learned 
Judge left it to the jury as it wasa ques- 
tion for the jury to determine whether 
there was any intention of illicit inter, 
coarse. On the other hand, it is clear 
enough according tcf the prosecution case 
that the accused Abbas was taking the 
girl because he wanted apparently to 
marry her or to have illicit intercourse 
with her himself and therefore he is not 
guilty under S. 366-A and apparently 
not guilty also of any other offence the 
girl being over 16 and under 18 years of 
age. 

As against the other appellant XJjir, 
no doubt, it might be said that if the 
intention was that Abbas would have 
intercourse with her it was open to the 
jury to convict him under S. 366-A ; but 
in that case it would be very necessary 
indeed that it should be shown that 
IJjir did something by way of inducing 
the girl. It is much more probable that 
Abbas did whatever was necessary to in. 
duce her to go. There is the evidence of 
the girl herself that she went of her own 
accord and there is no material on the 
record to show that Ujir did anything 
particular at the time the girl left her 
father’s house. On the whole, it appears 
to me therefore having reconsidered this 
matter that the conviction of the appel¬ 
lants cannot stand. I think that there 
are no materials before us which would 
justify us in ordering that either of these 
two accused be retried. I would there¬ 
fore direct that the appellants be ac¬ 
quitted and discharged. 

CosUllo, J.—1 am of the same opinion. 

v.s. Accused acquitted. 


Abbas Bahaba v. Emperoe (Eankin, 0. J.) 
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Rankin, C. J . and Ameer Ali, J. 
Amar Chand —Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 1070 of 1932, 
‘Decided on 7th Pebinary 1933. 

(a) Ordinance (10 of 1932) — It it under 
Ordinance-making power of Governor-Gene¬ 
ral to alter and amend Letters Patent— 
Government of India Act (1915), S. 106— 
Letters Patent (Calcutta) (1865), Cl. 22. 

Section 106, Government of India Act, leaves 
the definition of the High Court’s original uii- 
minal jurisdiction to bo made by the Letters 
Patent and the High Court derives a particular 
original criminal jurisdiction from Cl. 22, Loiters 
Patent, 1S65. It is within the power of the 
Iudi.in legislature to alter and amend the 
Letters Patent and consequently within the 
Ordinance-ranking ■ power of the Governor- 
General under the Government of India Act. 

[P 3G4 C 2] 

(b) Ordinance (10 of 1932), S. 48—It is 
duty of Special Judge to make reference to 
Local Government when question is raised by 
defence under S. 48. 

Where the Local Government acting under 
S. 32 is of opinion thiit the offence was com¬ 
mitted ill furtherance of a movement prejudi¬ 
cial to the public safety or peace and at the trial 
upon a question being raised, on behalf of the 
acensed t hat the offonco, it committed at all, 
was not committed in furtherance of a move¬ 
ment prejudicial to the public safety or peace 
the Special Judge refuses to refer the matter un¬ 
der 3. 48 to the Local Government, he being of 
opinion that this course would be futile in view 
of the declaration contained in the order direct¬ 
ing the form of the trial, the SpecinI Judge fails 
in his duty for the duty of the Special Judge 
is to make a reference at the time the ques¬ 
tion ' is raised. It'may be quite true that it 
would have been open to the Spoci.!! Judge to 
raise the question himself at the beginnnig of the 
trial; it may be quite true that he was not ob¬ 
liged to make a loforcnco the moment the point 
was taken if he had made it some time or ano¬ 
ther before he gave final judgment in the case. 
But in thinking it futile to make a reference the 
SpccialJudgo omitted to consider whether it 
would not bo equally futile to go on with tho 
trial of the case without making the reference. 

[P 365 G 1, 2] 

(c) Ordinance (10 of 1932), S. 48 (2)— 
High Court cannot act under & 48 (2)—Cri¬ 
minal P. C., S, 428 is not applicable—Crimi¬ 
nal f. C. (1898), S. 428. 

It is not competent for the High Court to de¬ 
cide upon the fact whether tho offence was com¬ 
mitted in furtherance of a movement prejudi¬ 
cial to the public safety or peace because the 
statute intends that matter-to-be left solely 
with the Local Government. It is quite true 
that by S. 428, Criminal P. 0., the High Court 
has ample power to take additional evidence or 
to order additional evidence to be taken; but this 
is not a question of taking evidence. This is a 
question of referring a certain matter to the 
Local Government for administrative order. 


However the High Court has, under S. 42.3, Cri¬ 
minal P. C., power to order a retrial by a Court 
of competent jurisdiction with power to order a 
commitment. (I^SCfi C 2;P 366 C 

Khitish Chunder Chuckerhutti, Pan- 
chanan Qhosal and Benoy Krishna Bose 
—for Appellant. 

Khundkar and Anil Chander Boy 
Ghowdhury —for the Grown. 

Eankin, G. J. —In this case the ap¬ 
pellant together with a number of other 
persons was tried before a Special .Judge 
under Ordinance 10 of 1932. The 
charges were really three—conspiracy to 
murder, abetment of attempt to murder 
and harbouring a person who had taken 
part in an attempt to murder, the latter 
charge being laid under S. 212, I. P. C. 
Tho appellant was aciiuitted by the 
Special Judge on the first two charges 
but he was convicted of tlie oftance un¬ 
der S. 212 and sentenced to two yeai’s’ 
rigorous imorisonment. Tho evidence 
upon which the appellant has been in 
the end convicted of tho offence of liai- 
houring is very short and simple, ft 
consists really, as the Special Judge put.s 
the matter of the judicialconfession of 
tho accused himself coupled with cor¬ 
roboration in a letter found in the room 
in which the accused was arrested and 
alleged to bo in his handwriting. At 
the hearing of this appeal two conten¬ 
tions were raised upon whicli 1 shall 
say something first. Tho first conten¬ 
tion wa.s.that in this case Ordinance 10 
of 1932 was invalid and ineffective be¬ 
cause it was contrary to the provisions of 
the Government of India Act which vests 
original criminal jurisdiction in this 
High Court within the limits of thej 
tawn of Calcutta. In my judgment there 
is nothing in that contention. S. 106, 
Government of-India Act, leaves the de¬ 
finition of this High Court’s original cri¬ 
minal jurisdiction to be made by the] 
Letters Patent and we derive a parti¬ 
cular original criminal jurisdiction from 
Cl. 22, Letters Patent, 1865. It is with¬ 
in the power of the Indian legislature 
to alter and amend the Letters Patent 
and consequently within the Ordinance- 
making power of the Governor-General 
under the Government of India Act. In! 
any case however the argument has little 
substance because it appears that thie 
offence was committed partly at all 
events within the 24-Pargana9 and the 
Special Judge who tried the case was a> 
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Special Judge for the area of 24.Farganas 
among other areas. That point there¬ 
fore fails altogether. 

The second question 'with which it is 
necessary to deal is this: The Local 
Government under S. 32 made a special 
order directing the Special Judge to try 
tliis particular case. In the special 
Older invade by the Local Government in 
advance of the trial it was recited that 
tlieliocal Government was of opinion 
that the ofTence was committed in fur¬ 
therance of a movement' prejudicial to 
the public safety or peace. At the trial 
which proceeded according to the method 
of warrant cases the learned Judge on 
the fourth day proceeded to frame cliar- 
'ges. Then for the first time a question 
was raised on behalf of tliis accused that 
the offence, if committed at all, was not 
committed in furtherance of a movement 
projudicTal to the pulilic safety or peace. 
The learned Special Judge referring to 
the recitals iti *the order already made 
by the Local Government refused to re¬ 
fer the matter to the Local Govornincnt 
'at tliat stage, he being of opinion that 
this course would ho futile in view of 
:tlie declaration contained in tho order 
idirecbing tho form of tlio trial, in this 
iOourt it has been oontonded that the 
learned Special Judge was not justified 
ill refusing to refer the matter as is re- 
:quirod by sub-S. (2), S. 4S of the 
■Ordinance. Jn my opinion it cannot be 
a good reason for refusing to obey the 
idiroction of an enactment in a matter of 
this kind that the Court thinks that no 
good purpose would be served by obeying. 
Assuming that tlie Local Government is 
not obliged to decide the question ac¬ 
cording to tho evidence taken in the case 
it is at all events within tho discretion 
of the Local Government to have some 
regard to tliat evidence, and if on tho 
fourth day of the trial the learned Judge 
jwas to obey the Statute 1 think it -svas 
his duty to make a reference at the time 
the question was raised, it may be 
quite true that it would have been open 
,to the learned .Tudge to raise the ([lies- 
;tion himself at the beginning of the 
'trial: it may be quite true that he v/as 
not '"obliged to make a reference the 
moment the point was taken if he had 
'made it some time or another before ha 
gave final judgment in the case. But in 
:thinking it futile to make a reference the 
^learned Special Judge omitted to consi¬ 
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der wliether it would not be equally 
futile to go on with the trial of the case 
without making the reference. Tho 
Statute nowhere says that this question, 
should be determined by the Local Gov¬ 
ernment in advance and the particular 
provision of S. 32 under which tho Gov¬ 
ernment's order was made begins with’ 
the phrase "subject to the provisions of 
S. 48.” Nothing therefore that the 
Local Government could do under S. 32 
would escape being subject to the provi¬ 
sions of S. 48 and S. 46 begins by saying: 

"Ko Court shall try .my ofEonca unless it is an 
oflenco puuisbabio under this Ordinance or was 
comniittod in furthoranco of a movement pre¬ 
judicial to the public safety or peace.” 

Notwithstanding anything contained 
under S. 32 tho SpecialJudge was prima 
facie prohibited from trying this case 
unless it satisfied that condition; but by 
Cl. 2, S. 48 it is said that; 

"tho question whether or not an oCence is of 
tho nature described shall not be raised in any 
Court other i than tllo Court trying the of¬ 
fence and where such question is so raised then, 
if tho Court is that of a Special Judge the ques¬ 
tion shall be referred to the Local Ciovernment.” 

It seems to mo that in these circum¬ 
stances in order to give himself power 
to deal with this case the Special Judge 
was under an obligation to carry out the 
requirements of sub S. (2). The require¬ 
ments of sub-S. (2) not having been 
carried out, it does not appear to mo 
that there has been any determination 
so as to satisfy the Statute upon the 
question whether the offence was com¬ 
mitted in furtherance of a movement 
jirejudicial to tlio public safety or peace. 

In these circumstances, it has been 
pressed upon us by the Deputy Legal 
Remembrancer that as the point can be 
raised at any time and ho referred to the 
Local Government we ought to make 
such reference now. It is clearly not 
competent for us to decide ourselves upon 
the fact whether the offence was com¬ 
mitted in furtherance of a movement 
prejudicial to the public safety or peace 
because the Statute intends that matter 
to be left solely with the Local Govern-, 
ment. Upon consideration I am not pre¬ 
pared to make any such reference by this 
Court. It is quite true that by S 428,' 
Criminal P. C., this Court has ample! 
power to take additional evidence or to- 
order additional evidence to bo taken;' 
but this is not a question of taking evi¬ 
dence. This a question of referring a 
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'certain matter to the Local Government 
for administrative order. I see nothing 
in the Criminal Procedure Code giving 
us power to deal with such a position as 
that and while it is very tempting to 
,say that this Court of appeal has all the 
powers of the original trial Court 1 am 
jhot certain, looking to the history of the 
various editions of the Criminal Proce. 
!dure Code, that that proposition in all 
its universality is true in our criminal 
law. The matter however is more diffi¬ 
cult by reason of the provisions of the 
Ordinance itself which prohibits the 
question from being raised in any Court 
other than the trial Court; and it is ren¬ 
dered more difficult still by the consi¬ 
deration that the Ordinance having 
ceased to take effect the Court itself, if 
I may use the expression, is no longer 
functioning. 

We have however under S. 423, Cri- 
minal P. 0., power to order a retrial by 
a Court of competent jurisdiction with 
power if we think fit to order a commit- 
Iment. In my judgment, having regard 
to the fact that this accused was acquit¬ 
ted of all charges, save the charge under 
S. 212,1. P. C., havingregard to the fact 
that the local jurisdiction under S 182 
is equally good in the Presidency town 
and in the 24-Pargannas and having re 
gardtothe fact that the case under S. 212 
is now an exceedingly simple one, the 
proper course for us to adopt is to allow 
the appeal, to set aside the conviction 
and the sentence and to direct that the 
appellant be retried by the Chief Presi¬ 
dency Magistrate upon a charge under 
S. 212, I. P. 0., only in his ordinary 
jurisdiction. We intend to decide upon 
a review of all the matters which would 
be proper for a Magistrate to consider 
under S 347, Criminal F C., that it is 
not necessary and desirable that this 
man should be committed to the Sessions 
upon this charge and that the Chief 
Presidency Magistrate shall try the case 
himself. 

Ameer Ali, J .—I agree. 

V.S. Betrial ordered. 


A. I. R. 1933 Calcutta 366 

Lokt-Williams, J. 

Chartered Bank of India, Australia 
and China —Plaintifts. 

v. 

Imperial Bank of India —Defendants. 
Original Civil Suit No. 1053 of 192& 
Decided on 29th June 1932. 

(a) Contract Act (1872), S. 178—Pawnor 
in poccesiion of goods agreeing to be trustee 
of plaintiff—Goods pledged to defendant— 
Defendant acting bona fide and without 
knowledge of trust—Pledge is valid—Insol¬ 
vency of pawner—Plaintiff is not entitled te 
recover goods—Presidency Towns Insolvency 
Act (1908), S. 52 and Trusts Act (1882), 
Ss. 3 and 64. 

The shippers of K. T. & Co., an importer 
firm used to draw bills of oiichange on them for 
the price of goods shipped. Thepluintill used 
to fi> anco shippers by discounting the.se bilhs 
and took as security bills of lacliug find other 
documents relating to goods and the shippers 
executed letters of request and hypothecation in 
favour of the bank. It was a term in the con¬ 
tract that the documents attached were not tO' 
he delivered until p.ayiuent of rGlati\e bills. 
The bank in breach of the agreement with the 
shippers banded over the bills of lading and the 
documents to the importer firm before priyinont 
and took in return certain documontE called 
trust receipts. Thus the firm got tlio documents 
and goods before payment. By the trust receipt 
it was provided that until payment the firm was 
to hold the goods and .‘.ale proceeds as trustees of 
the bauk. After getting delivery of goods, the 
importer firm pledged them with the defendant 
bauk who took them in good faith without know¬ 
ing about the trust receipts and were having 
effective control o\or them. Thu defendant bank 
had .-illowod overdraft to the importers who be¬ 
came insolvent when they were liable to pay 
both the banks The plaiiitiil bauk claimed the 
goods contending that the pledge to the defen¬ 
dant bank was invalid. 

Held’, that as the importer firm was in pos¬ 
session of the goods and as the defendant bank 
bad no knowledge of the trust receipts, the 
pledge was valid whatever might bo the effect of 
the trust recei 2 )ts, that as the importer firm wa.s 
not the legal owner there was no bonafide trust 
that the real object of the trust receipts was to 
defeat the provisions of S. 52 (v) (c), Insolvency 
Act and that eveu if the pledge to the defendant 
bank wore to be invalid, the plaintiff bank could 
not sue for recovery ol the goods as the property 
in the goods would vest in the Official Assignoe: 
AIE 1930 Cal 171; AIR 1933 Cal (80 and Jov 
V. Campbell, (1^) Sch. 1 & Lef. 328, Ref. 

^ [P 370 0 2] 

(b) Contract Act (1872), S. 17—Allegation 
of fraud should be made clearly and 
promptly. 

Court will not allow allegations of fraud to be 
made lightly, or otherwise than with the utmost 
piooiEion and particularity, and above all 
promptly. [P 871 0 1] 

(c) Penal Code (1860), S. 415—Ingredients 
for offence mentioned. 

To constitute the offence of cheating there 
must be active deception, by which the.accused 
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must (a) fraudaloTitly ot dishonestly induce the 
person to deliver property etc. ot (b) inten¬ 
tionally induce him to do or omit something 
which oauHGs dam<aKe etc. to him, ot there must 
be a dishonest concealment of facts, with the 
like results. [P 372 C 1] 

(d) Penal Code (1860), S. 25-“Defraud." 

The word “defraud" is not defined in the 

Code, but connotes generally an intention to 
deceive, coupled with the possibility of doing 
injury. [P 371 0 11 

(e) Contract Act (1872), S. 17—Fraud— 
Meaning explained—Mere silence is not 
fraud. 

It is doubtful whether the defiuitioa in S. 17 
is intended to apply to the word “fraud" in 

S. 17B; the definition requires cither an intent to 

deceive or to induce a contract, by a false sugges¬ 
tion kuovvn to be false, or the active conccalmdiit 
ot a fact or a promise made without any inten¬ 
tion of performing it, or any other act fitted to 
deceive, or any act specially declared by law to 
be fraudulent. Mere silence is not fraud unless 
there is a duty to speak, or unlo.s3 it is equiva¬ 
lent to speech. [1* 872 0 1] 

S. N. Banerjce, S. M. Bose and 

T. Chatferjec —for Plaintiffs. 

Page and S. 2C. Gupta —for Defen¬ 
dants 

Judgment .—Tlio firm of Kerr Tarruck 
& Co., prior to the month of October 
1927, used to carry on business in Cal¬ 
cutta as importers and dealers. Their 
shippers used to tlraw bills of 0 xohan{?e 
on tliem for tlio price of the [‘oods 
shipped. TJie plaintill's used to finance 
the shippers by discounting these bills, 
or by issuing other bills in exchange, 
and took, as security the bills of lading 
and other documents relating to the 
goods, and the shippers from time to 
time executed letters of request and 
hypothecation in favour of the plaintiffs. 
These bills of exchange were called ad¬ 
vance bills as distinguished from other 
bills of exchange which were handed to 
the plaintiffs by the shippers for collec¬ 
tion only. By the terms of the letters 
of request and hypothecation, it was 
agreed inter alia, that the plaintiffs 
should accept the shippers’ bills of ex¬ 
change drawn upon their indeiitors (in 
this case Messrs. Kerr Tarruck & Co.) 
accompanied by hills of lading, invoices 
and marine insurance policies purport- 
ing to represent the relative merchan¬ 
dise shipped. The documentary bills 
were to be forwarded by the plaintiffs to 
their agents (in this case their Calcutta 
Branch) and the shippers undercook 
that their respective drawees (in this 
case Kerr Tarruck & Co.) would accept 
the bills on presentation and pay them 
at maturity. It was a term of the con¬ 


tract that the documents attached were' 
not to be delivered until payment of the' 
relative bills. 

In consideration of the plaintiffs ac¬ 
cepting their bills, the shippers under¬ 
took to pay the amount required to 
meet the acceptances in case the plain¬ 
tiffs did not receive cover before matu-* 
rity, or should the amounts received bO’ 
insufficient, and to pay interest in case 
of default Further in case of default 
by either the shippers or their indentors 
the plaintiffs were authorised to sell tbo'. 
goods. Kerr Tarruck & Co., had know¬ 
ledge of these terms and of the terms of' 
the contracts of sale, and in particular 
of the fact that the bills were D/F; that 
is to say, payment must he made on or 
before delivery of the shipping docu¬ 
ments. The plaintiffs used to send the^ 
bills of exchange, with the bills of lad-, 
ing and other documents, to their branch- 
in Calcutta and Kerr Tarruck & Go.,, 
accepted the bills. . Thereupon and be¬ 
fore obtaining payment, the Calcutta^ 
branch used habitually to hand over the 
hills of lading and other documents tO' 
Kerr Tarruck & Co., and take in ex¬ 
change certain documents called trust' 
receipts. This practice had been follow¬ 
ed for 20 years prior to the year 1927, 
though obviously it was done in breach 
of the contract between the plaintiffs 
and the shippers contained in the letters 
of request and hypothecation, because it 
enabled Kerr Tarruck & Co. to obtain 
delivery of the documents and the goods 
before payment.- 

By the terms of the trust receipt it 
was provided that, in consideration of 
the plaintiffs having handed over the 
shipping documents in respect of goods 
hypothecated to them as collateral secu¬ 
rity for the due payment of the relative- 
draft drawn upon and accepted by Kerr -• 
Tarruck & Co. the latter firm undertook: 
to land, store and hold goods until sale- 
as trustees for the plaintiffs, and in the 
event of sale by Kerr Tarruck & Co., to 
receive the gross proceeds as trustees for 
the plaintiffs, and forthwith to pay them- 
in full to the plaintiffs. Further. Kerr 
Tarruck & Co. agreed, in case the goods 
were sold by them on credit, to obtain 
from the purchaser a promissory note- 
for the price, payable on demand, and' 
endorse it in favour of the plaintiffs 
forthwitli, if called upon to do so, and 
to receive any sums paid in discharge of* 
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the notes, on behalf of the plaintiffs to 
whom such suras should belong, and to 
hold them as trustees for the plaintiffs 
and to pay them to tho plaintiffs as and 
when received. 

It is clear from the evidence that nei¬ 
ther the plaintiffs nor Kerr Tarruck^Co. 
hver intended that these terms, which 
were printed, should be adhered to either 
strictly or in full. This was admitted 
by Mr. Pollock, Mr. .Warren and Mr. 
Warwick, sub-agents of the* plaintiffs. 
For example, Kerr Tarruck & Co. were 
not expected to pay the gross proceeds 
-of sale to the plaintiffs forthwith or at 
all. One of tJie witnesses of the plain¬ 
tiffs described this term as “silly.” They 
were to meet the relative bills of ex¬ 
change at maturity and this they did in¬ 
variably, over a long period of years, and 
until they became insolvent. Fuither, 
goods, such as corrugated iron sheets and 
sugar, were not stored, nor ever intended 
by either party to be stored in the go- 
down but were sold ex jetty. Moreover 
wlien goods were sold on credit Kerr 
Tarruck & Co. did not obtain promissory 
notes from the purchasers, but took 
bazar chits instead, nor did they pay the 
sums received in discharge thereof to the 
.plaintiffs, when or as received, and when 
the plaintiffs became aware of these de¬ 
partures from the terms of the contract 
they acquiesced rather than risk tho loss 
of good customers of high commercial 
repute and good standing, such as Kerr 
Tarruck & Co. were recognized to bo. This 
is confirmed by the correspondence. In 
fact Mr. Warwick had to admit that the 
terms of the trust receipts contained in 
the first two, which are the main clauses 
of the agreement, had never been adhered 
to in practice. Having thus obtained 
the shipping documents, Kerr Tar- 
A'uck & Co. used to get delivery of the 
goods from the ship and either sell them 
ex jetty or store them in a godown being 
the top flat of "D” division oi the Ben¬ 
gal iPonded Warehouse at No. 102/2, 
Clive Street, Calcutta, which they rented, 
and in which largo quantities of other 
goods were stored. 

For many years Kerr Tarruck & Co. 
were customers of the ‘defendants and 
for more than 16 years bad had an over¬ 
draft account on the basis of cash credit 
agreement, which was renewed every six 
months. This was seenred by a pledge 
of all goods stored from time to time in 


tho godown in the Bengal Bonded Ware¬ 
house, over which the defendants at all 
material times exercised effective control. 
Control vias effected by placing one of 
tho defendants’ godown sarkars in charge 
of the godown and the goods stored 
therein. This man wore upon his coat a 
metal badge engraved with the name of 
the defendants. The doors of the godown 
wero secured by locks belonging to the 
defendants whicJi also were engraved 
with their name. Every morning, tho 
sarkar used to got the keys from the ac¬ 
countant of tho defendants and open the 
godown. During the day, ho remained 
in cliarge, and chocked and passed all 
goods going in and out, and made a re¬ 
port daily to the defendants. lie used to 
sit at a table in the entrance to tho go- 
down, and at tJie end of tho day ho locked 
up the godown and returned the keys to 
the defendants. While tlio godown was 
open tho keys used to bang on the dooi- 
staples. Kerr Tarruck A- Co. also put, 
their own locks on the doors, and kept 
their own sarkar thero who, under the 
terms of the cash credit agreement, en¬ 
tered all movements of goods in a regis¬ 
ter, which was open to tlio inspection of 
the defendants, and siipr>liod tliem daily 
with a schedule or copy of tlie entries in 
the register. 

By an agreement in writing, which was 
renewed from time to time, Kerr Tar¬ 
ruck A Co. were permitted to remove 
from the godown as many as 30 cases per 
day without special reference to tiic de¬ 
fendants, and the sarkar was instructed 
accordingly, but for tho rmnoval of any 
cases in excess of thaf number Kerr 
'Tarruck A Co. had to obtain a specific 
delivery order from the defendants, 
without which the sarkar would not al¬ 
low the goods to pass. Tho maximum 
overdraft allowed, including interest 
thereon, was lis. 7 lakhs, but at no time 
was it to exceed with interest 76 percent 
of tlie market value (not being in excess 
of the normal value) of tho goods for the 
time being pledged, that is to say, stored 
in the godown. The balance of the over- 
rlraft outstanding at any time was repay¬ 
able on demand, and in default the de¬ 
fendants might sell the goods without 
notice. 

It is admitted that the defendants re¬ 
ceived in good faith the goods thus stored 
and pledged with them. They had no 
knowledge of the arrangement between 
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Kerr Tarrock & Co. and the plaintififs, 
-and believed that the goods belonged to 
Kerr Tarruck & Go. absolutely. In fact, 
Kerr Tarruck & Co. gave them written 
assurances to this effect, from time to 
time. On the 'other hand, Kerr Tar¬ 
ruck & Go. never informed the plaintiffs 
that they were pledging the goods so ob¬ 
tained under the terms of the trust re¬ 
ceipts, to the defendants. 

But the plaintiffs used to send officials 
to inspect and check the goods in the go- 
down from time to time, and no attempt 
was made either by Kerr Tarruck & Co. or 
the defendants to conceal the fact that the 
latter were in possession and control of 
the godown and the goods contained 
therein and, in my opinion, such pos¬ 
session and control was open and effec¬ 
tive and ought to have been apparent to 
any one exercising reasonable care and 
intelligdhce. further, the plaintiffs were 
aware that the godown contained large 
-quantities of goods in which they had no 
interest. 

On 12th October 1927, Kerr Tarruck <1- 
Co., becunio insolvent, and the defen¬ 
dants locked up the godown, and placed 
upon it a notice marked “imperial Bank, 
mortgagees, in possession.” At this date, 
Kerr Tarruck & Go., were liable to the 
plaintiffs for considerable sums of money 
in respect of bills of exchange so ac¬ 
cepted, and to the Imperi,-!! Bank in res¬ 
pect of their overdraft. All except two 
of such bills fell duo after the date of 
the insolvency. On 14th October the 
plaintiffs claimed the goods in which 
they wore interested and the defendants 
replied giving particulars of their pledge. 
Subsequently all the goods in the godown 
were sold by arrangement between the 
various parties interested therein, and 
the proceeds are being held by the de¬ 
fendants pending the decisions of the 
Court in this and other suits. On 11th 
May seven mouths after the insolvency, 
the plaintiffs issued their plaint in this 
suit. They contended that the alleged 
pledge to the defendants was invalid and 
of no effect, because the shipping docu¬ 
ments and/or goods had been dealt with 
by Kerr Tarruck & Go., fraudulently by 
concealing the terms and conditions on 
which the goods were held by them. 
That is to say, they contended that the 
alleged pledge was invalid because Kerr 
Tarruck fc Oo,. had defrauded the defen¬ 
dants. The latter contended inter alia 
1933 0/47 & 48 


that the plaintiffs by their actions had 
permitted the defendants to believe that 
Kerr Tarruck & Go., were the owners of 
the goods or entitled to deal therewith, 
and to act upon such belief, and that in 
consequence the plaintiffs were estopped 
from disputing the validity of the 
pledge. 

The case came on for hearing on 17th 
January 1929, when counsel ,for the 
plaintiffs asked for an adjournment on 
the ground that the Official Assignee was 
about to file a plaint, asking for a decla¬ 
ration that the goods in question be¬ 
longed to the general body of creditors 
of Kerr Tarruck & Co., and that it would 
be a waste of money to proceed with the 
suit in the circumstances. This appli. 

* cation was refused and the case pro¬ 
ceeded. The following issues were 
raised : (l) Are the plaintiffs entitled to 
maintain the suit ? (2) What, if any, 
was the property vested in the plaintiffs, 
in the goods which were the consider¬ 
ation for the bills of exchange mentioned 
in Ex. B to the plaint (a) before: and (b) 
after the delivery by the plaintiffs to 
Kerr Tarruck & Oo. of the relative bills 
of lading ? (3) Did Kerr Tarruck & Co. 
hold such goods or any of them as trus¬ 
tees and/or as agents for the plaintiffs ? 
(4) Did Kerr Tarruck &'Co. validly pledge 
such goods or any of them to the defen¬ 
dants ? (5) Are the plaintiffs estopped 7 
The hearing was adjourned from time to 
time and continued for several days ; a 
number of -w'itnesses were called and 
both parties closed their cases save and 
except for counsel’s final speeches. 

Meanwhile, on 28th January 1929, the 
decision in the case of Bakimbux Ashan 
Karim v. Central Bank of India, 
Ltd. (l) was upheld on appeal. There¬ 
upon, it became apparent, in the light of 
that decision, that the defendants would 
probably succeed in this case, on the 
pleadings as they then stood, their posi¬ 
tion and claim as valid pledgees within 
the terms of the old S. 178, Contract 
Act, which was then in force, being 
much stronger than that of the Central 
Bank of India, Limited, in the case 
cited. That being the position, the Ad¬ 
vocate-General, on behalf of the plain¬ 
tiffs, applied for leave to amend the 
plaint and to raise a new issue by alleg¬ 
ing that the documents and/or goods had 

1 . a'i Cal I G a3=M Cal 

3C7. 
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been obtained from the plaintiffs by 
Kerr Tarruok & Co., by fraud and the 
offence of cheating, and to rely upon 
proviso 2, S. 178. On 19th April 1929, 
judgment was given on this application, 
which was granted upon the terms that 
the plaintiffs should pay to the defen¬ 
dants the whole of the costs of the suit 
up to the date of the amendment, and 
the further hearing was adjourned, with 
leave to both parties to call further evi¬ 
dence. The hearing was resumed on 
27th January 1932, when the plaint was 
farther amended by adding the following 
particulars of fraud : 

(a) Obtaining bills of lading and other docn- 
mants on the representation that the terms of 
the trust receipts would be carried out, and that 
such terms had been carried out in the past, and 
by inducing the plaintiff bank to part with such 
documents on such representations. The said 
firm acted as it did without any intentior of 
carrying out such representations, (b) Conceal* 
ing the fact that it had a cash credit account 
with the Imperial Bank securod by the pledge of 
all goods stored and to bo stored in the ‘‘D’ 
division of the Bengal Bonded Warehouse, 
(c) Obtaining the goodscoveredby the documents 
with the intention of pledging the same with 
the Imperial Bank and by concealing the said 
intention from the plaintifi Bank. 

Subsequently, further evidence was 
called. The arguments on the resumed 
hearing were directed largely to the 
question, what is.the legal relation crea- 
ted by so-called “ Trust Keceipts. ” 
This question was considered in the case 
of In re Nripendra Kumar Bose (2), and 
my remarks therein have been explained 
and amplified in the judgment of Ameer 
Ali, J.> in the case of In re. Sumermull 
Surana (3) with which I agree. Bo far as 
the present ctise is concerned the question 
can be disposed of shortly : Whatever 
be the relation created as between the 
plaintiffs and Kerr Tarruck & Oo., whe¬ 
ther the trust receipts created contracts 
of agency or something more, such 
as a trust, they cannot affect the 
defendants, who had no knowledge of 
them and who, bona fide, had given valu¬ 
able consideratfon for the goods pledged. 
(S. at, Trusts Act.) 

It seems to me quite clear that. Kerr 
Tarruck & Co. were in possession of the 
goods within the meaning of the old 
S. 178, Contract Act, and could and did 
make a valid pledge of them to the de- 

~ 2. A lll 19^36 ~CbI 171=^21 I C 748=56 Cal 
1074. 
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fendants apart from any question arising 
under the terms of the second proviso. 
Further, I am satisfied, for the reasons 
given in the two cases to which I have 
just referred and in the circumstances 
of this case, that no trust was or could 
be created by means of the trust receipt, 
and that the goods were not and could 
not have been delivered by the Charter¬ 
ed Bank to Kerr Tarruck & Co. or .held 
by them upon trust. Where anyone 
holds property in trust, bona fide, whe¬ 
ther the trust is express or implied, 
he is in possession as the legal owner: 
Joyy. Cuampbcllii)’. Trusts Act, S.3. It 
is clear that Kerr Tarruck & Go. were not 
the legal owners. They knew that their 
contract with the shippers ivas that the 
property in the goods should not pass, 
and delivery should not be given, except 
upon payment, and they knew that the 
plaintiffs had given delivery to them in 
breach of the contract of hypothecation 
between the plaintiffs and the shippers. 
Furtlier, the plaintff’s case is that Kerr 
Tarruck Sc Co. were not the owners of 
the goods. 

The real object of such documents as 
trust receipts, in this as in many other 
cases, seems to be to try and defeat the- 
provisions of S. 52 (2) (c). Presidency 
Towns Insolvency Act, and this Mr. War¬ 
wick was finally constrained to admit- 
was the real object of the plaintiffs in 
issuing them. (Q. and A. No. 159 of his 
deposiUon, dated 2Bth January 1932.) 
In any case, such would be the effect 
if permitted. This would offend against 
the provisions of S. 4, Trust Act, as also 
would the involved breach of contract 
between the Chartered Bank and the 
shippers. If no trust was created and 
contrary to my opinion the pledge to 
the defendants was invalid for any rea- 
son, then the logical result of the plain¬ 
tiffs’ contentions would bo that S. 52 (2) 
(c), Presidency-Towns Insolvency Act 
would apply and the goods would form 
part of the property of the insolvents 
divisible amongst their creditors, as- 
being goods in the order or disposition 
of the insolvents, in their trade or busi¬ 
ness, by the consent and permission of 
the true owner under such circum¬ 
stances thatthey are the reputed owners 
thereof. This follows from the plain¬ 
tiffs' contention that they are hpothe- 
catee s, that is to say, the true owners 

4. (1804) 1 Sch A Led 3'28. 
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of the goods within the meaning of the 
section. 

Snch being the case, it would appear 
to be unnecessary to consider that part 
of the plaintiffs’ case which rests upon 
allegations of fraud, because in such a 
case the plaintiffs would not be entitled 
to maintain the suit, the property in the 
goods having vested in the Official As¬ 
signee. Further, the plaintiff's, as re. 
gards the shippers, were in a simi- 
lar position to that which they alleged 
against Kerr Tarruck k Go. Admit- 
tedly, they had obtained the shipping 
documents from the shippers upon the 
representation that they would not part 
with them, except upon payment, when 
their intention was immediately to de¬ 
liver them to Kerr Tarruck & Co. in 
exchange for the trust receipts. Thus 
they we^e guilty of fraud or the offence 
of cheating and their claim in this suit 
is founded upon such tort-feasance. The 
contention is that the goods in suit were 
obtained from the plaintiffs by Kerr 
Tarruck k Co. by moans of an offence 
or fraud within tlie meaning of the 
second proviso to the old S. 178, Con¬ 
tract Act. The plaintiffs do not rely 
upon the first proviso. Seldom has a 
case based upon allegations of fraud 
started under a heavier handicap. It is 
perhaps unnecc.ssary for mo to repeat 
that the Court will not allow sucli alle¬ 
gations to be made lightly, or otherwise, 
than with the utmost precision and par¬ 
ticularity, and above all promptly. 

That their old and trusted customers, 
Kerr Tarruck k Co., had defrauded them, 
never entered the hoad.s of tlie plaintiff's 
until at least 15 months after the insol¬ 
vency. During this long period, when 
the plaintiffs, presumably, were in fairly 
constant communication with their legal 
advisers, not a word was said about fraud 
having been committed against the 
plaintiff's, and their case was launched 
and came to hearing without any men¬ 
tion of so serious an allegation. It is 
not contended that any new facts were 
disclosed during this interval, upon 
which this new charge could be founded, 
except the awkward fact which arose as 
the result of the decision in the case of 
Rahimhux Ash an Karim v. Central 
Bank of India Ltd (l) to which I have 
referred. In other words, this allega- 
tion of fraud is an afterthought, lb 
has been raised upon the advice of law- 
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yera, and it is clear from the evidence of 
Mr. Pollock that the ofiScers of the plain- 
tiff bank have experienced great difficulty 
and much searching of heart before 
they could be induced to swear upon 
oath, and with any sense of decenoy or 
honesty, that Kerr Tarruck k Co. hact 
defrauded or had intended to defrand the 
plaintiffs. 1 have been informed that 
this is a kind of representative suit, 
and is being financed by several of the 
banks who wished to have the question 
raised by the issue of trust receipts 
finally decided. I cannot help regret¬ 
ting that the plaintiffs did not pursue 
the original intention to the end, with¬ 
out introducing fresh allegations of 
fact which in all the circumstances of 
this case, I cannot help thinking are 
not honestly believed to be true nor 
honestly contended. Nevertheless, I will 
deal with them upon the supposition 
that they have been truly alleged, and 
that they were omittedTrom the original 
plaint either by forgetfulness and in- 
advertence on tlie part of the officers of 
the plaintiff bank, or by negligence on 
the part of their legal advisers. 

The pledge to the defendants was of 
goods, not documents, therefore we are 
concerned with the second proviso to 
8. 178 only so far as it relates to goods. 
In the first place it is difficult to see how 
the proviso can apply in the particular 
circumstances of this case. The lawful 
owners of these goods were the shippers, 
not the plaintiffs. Kerr Tarruck k Co. 
obtained them from the shipowners who 
were in lawful custody of them. As¬ 
suming that the plaintiffs were the 
agents of the shippers for the purposes 
of the proviso, Kerr Tarruck k Go. ob¬ 
tained the documents not the goods froni 
the plaintiffs. It may however be possi¬ 
ble to contend that Kerr Tarruck k Co. 
obtained the goods from the shipowners, 
who were in lawful custody of them, by 
means of an offence or fraud committed 
upon a third party, namely, by getting 
the shipping documents, which are, in 
the words of Bowen, L. J., "the key to 
the warehouse” from the plaintiff's by 
means of an offence or fraud, and that 
this is sufficient to bring them within 
the terms of the proviso. The word 
"^offence” is not defined in the Contract 
Act, but in the General Clauses Act, 
3. S (37), it is defined as “any act or 
omission made punishable by any law 
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for the time being in force.” The offence 
alleged by the plaintiffs is that of cheat- 
ing, within the meaning of S. 410, 
I. P. C., which is as follows ; 

" Whoever, by deceiving any person, fraudu' 
lontly or dishonestly induces the person so de¬ 
ceived to deliver any property to any person, or 
io consent that any person shall retain any pro¬ 
perty, or intentionally induces the person so 
deceived to do or omit to do anything which ho 
would not do or omit if he were not so deceived, 
and which act or omission causes or is likely to 
cause damage or harm to that person in body, 
mind, reputation or property, is said to “cheat”. 

Explanation .—A dishonest concealment ot 
facts is a deception within the meaning of this 
section. 

Therefore to constitute this crime, 
there must be active deception, by which 
Jthe accused must (a) fraudulently or 
^dishonestly induce the person to deliver 
property, etc., or (b) intentionally induce 
him to do or omit something which 
causes damage, etc., to him, or there 
must be a dishonest concealment of facts, 
vrith the like results. "Fraudulently” 
means doing a thing with intent to 
defraud (S. 25, I. P. C.). The word 
“defraud” is not defined in the Code, 
but connotes generally an intention to 
deceive, coupled with the possibility of 
doing injury. “Dishonestly” means with 
the intention of causing wrongful gain 
or loss (S. 24, I. P. C.). Wrongful gain 
or loss means gain or loss of property by 
unlawful means. (S. 23, I. P. C.}. 

“Fraud” is defined in S. 17, Contract 
Act. It is doubtful whether this defini¬ 
tion is intended to apply to the word 
“fraud” in S. 178 and cogent reasons arc 
adduced by the learned authors of 
Pollock and Mulla on the “Contract 
and Specific Belief Acts,” Edn. 5 at 
p. 639, why it should be confined to the 
substantive wrong of deceit. But, whe¬ 
ther or not these arguments are sound, 
the definition requires either an intent 
to deceive or to induce a contract, by a 
false suggestion known to be false, or the 
active concealment of a fact or & promise 
made Ifrithout any intention of perform¬ 
ing it, or any other act fitted to deceive, 
or any act specially declared by law to 
be fraudulent. Mere silence is not fraud 
unless there is a duty to speak, or unless 
it is equivalent to speech. There is no 
evidence, in this case, of active deception 
'or concealment, and I am satisfied that 
there was no intention to deceive or to 
defraud. No one in this case, except the 
learned counsel appearing for the plain- 
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tiffs, has had the courage frankly to 
state otherwise, though some witnesses 
have been induced to say that they had 
suspicions, whatever that may imply. 

The firm of Kerr Tarrock & Co. carried 
on business in Calcutta prior to its in¬ 
solvency for more than 70 years, and 
during all that time it is admitted that 
it held a very high reputation for com¬ 
mercial integrity. At all material times 
Mr. B. N. Sircar acted for Kerr Tarruck 
& Go. of which firm he was the senior 
partner; no one has suggested that ha 
has ever been known to be or act other¬ 
wise than as an upright and honest busi- 
ness man. I do not believe that he ever 
had any intention to deceive or to act 
fraudulently or dishonestly: nor do I 
believe that the plaintiffs were induced 
to issue the shipping documents, by any 
deception or active or passive conceal¬ 
ment on his part or on the part of his 
firm. Throughout all this time, Kerr 
Tarruck & Co, never failed to moot every 
bill at or before maturity, generally be¬ 
fore. I do not believe that either party 
ever intended the conditions of the trust 
receipts to be observed. They wore and 
are devices created in an attempt to 
defeat the provisions ot S. .52, Presidency 
Towns Insolvency Act, in case of insol¬ 
vency. In my belief Kerr Tarruck & Co. 
had no more idea that, in pledging the 
goods to the defendants, they were ac¬ 
ting wrongfully or in breacli ot any con¬ 
tract, than the plaintiffs had, when they 
disregarded the plain terms ot their con¬ 
tract with the siuppors. The plaintiffs 
never relied or intended to rely on the 
security (if any) afforded by the trust 
receipts. They relied upon the reputa¬ 
tion and proved integrity of Kerr Tarruck 
A Co. No effort was made to conceal the 
pledge to the defendants. The represen¬ 
tatives of the plaintiffs were allowed to 
inspect the goods and the godown, when¬ 
ever they wished to do so, and the 
engraved locks of the defendants were on 
the doors, and their godown sarkar 
wearing conspicuously a metal badge 
with the name of the bank upon it, was 
always present. They were well aware 
that large quantities of goods were stored 
in the godown, which were not covered 
by the trust receipts. 

In my opinion, the facts show that 
Kerr Tarruck & Go. honestly believed, 
so far as they ever directed their minds 
to the question, if at all, that they were 
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entitled to deal with the goods as they 
thought fit, subject to their obligation 
to meet the bills when they fell due, and 
that the property in the goods had 
passed to them on delivery. Just ad the 
plaintiffs honestly believed that they 
were justified in issuing the shipping 
documents in return for trust receipts, 
the truth seems to be, that some, and 
perhaps many, business men nowadays, 
though of undoubted integrity, have 
scant regard for the sanctity of contracts, 
or even of trusts, or for meticulous 
adherence to their terms. Mr. Warwick’s 
evidence under cross-examination is full 
of enlightenment upon this aspect of the 
case. I’erhaps their cynical disregard of 
what was once .considered to bo the 
corner-stone of modern civilisation is not 
surprising. There have occurred re¬ 
cently striking and notorious examples 
of breaches of contracts which had been 
confirmed and sanctified with all the 
deliberation and solemnity of Acts of the 
legislature itself and as deliberately 
broken. But it is my belief that those 
who treat contractual obligations with 
such scant respect will generally and in 
the long run have cause to regret their 
actions, and the result in this case is, 
that there must bo judgment for the 
defendants with costs. 

K.S. Suit dismissed. 

A. I. R. 1933 Calcutta 373 

Kankin, C. J. and Mittkk, J. 

Jogendranaih Das —Defondant —Ap¬ 
pellant. 

y- 

Damndardas Khanna — Plaintiff — 
Itespondent. 

First Appeal No. 134 of 1929, Decided 
on 6th July 1932, against decree of 
Fourth Addl. Sub-Judge, 24.Parganna8, 
D/. 16th February 1929. 

(a) Accounts—Jama waaii baki—Interpre¬ 
tation which avoids errors must be pre¬ 
ferred. 

In extracting the moaning of an account 
jama wash baki the fimt assumption which the 
Court must make is that the account may bo 
consistent and correct. An interpretation, 
which avoids imputing to it glaring errors, is 
to be preferred to an interpretation, which in¬ 
volves the conclusion that an error has beun 
made and successive further errors have counter¬ 
balanced its effect. fPS76 0 1] 

(b) Accounts—Jama wasil baki—Year sta¬ 
ted in Bengali and double figure year for 
purpose of rent—Period explained. 

In the jama wasul baki when the year is 
stated in the Bengali style the y ear referred to 


is the year of occupation in respect of which the 
rent is due and when the yoaris stated in double 
figures in English dates the year meant ie the 
financial or olficial year in which the Collector's 
duty to recover it arose and in which the Collec¬ 
tor could reasonably expect to receive it. 

[P 876 0 2] 

(c) Sale—Revenue' sale—Defaulting tenant 
is not entitled to possession of buildings on 
land on payment of rent. • 

At a revenue sale, the buildings do not pass 
with the laud and the defaulcing tenant is not 
entitled to retain possession of the buildings on 
the laud upon the payment of an equitable tent. 
The tenant can either remove the building ox 
give them to the landlord or purchaser at a tea- 
Bonable valuation : A1 U 1926 P C 135, lief. 

tP 375 0 1, 2] 

Amarendranath Basu, Probodhehandra 
Chatterji and Lalitmohan Sanyal —for 
Appellant. 

Nrtpendranaih Sircar and Santimay 
Majumdar —for Respondent. 

Eankin, C. J. —The defendant appeals 
from the decree made in a suit brought 
for purpose of setting aside the sale of a 
holding in Fanchannagram. The sale 
was held on 21st December 1926, for the 
default of payment of revenue or rent, 
which accrued due on 23th March 1926 
and for which the latest date for pay¬ 
ment, under the orders of the Board of 
Revenue was 28th July 1926. This is 
described as the rent or revenue for the 
Bengali year 1382, which corresponds to 
tho period 14th April 1925 to 13th April 
1926. Apart from a subsidiary question, 
Whicli has reference to certain buildings 
on tho land, the only question upon this 
appeal is the question whether there 
was any arrear of revenue for 1332 to 
justify the revenue sale. 

Tho terms of, the tenancy are to be 
collected from the kabuliyat executed by 
the plaintiff’s predocesaors-in-tible and 
dated 19th April 1876, a few days after 
tho beginning of the Bengali year 1283.- 
The kabuliyat states that the rent 
is to be at the rate of Rs. 6-6-6 x)er year 
and that the tenants will deposit the 
said rent in the Collectorate witliin 28th 
March each year. According to tho con¬ 
tract therefore the rent for a year was 
not payable in advance, but was payable 
about a fortnight or three weeks before 
the end of each year of tenancy. The 
year of tenancy is not stated to be the 
Bengali year, but if it extended from 
l9tU April of one year to 11th April of 
tho next, it coincided, save for a few 
days,’with the Bengali year. Tho finan¬ 
cial year or official year, for purposes of 
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revonae, begins on Isfc April and ends on 
the last day of March. 

Tn order to determine whether, in De¬ 
cember 1926, the plaintiff had failed to 
pay the sum of Es. 5-16-6, the sum to 
which the rent of Bs. 6-6-6 had been re¬ 
duced, due in respect of his occupation 
of the land for the Bengali year 1332, or 
perhaps more accurately for the period 
iQth April 1925 to 18th April 1926, 
which is the question before us, we have 
to examine the jama wasil bakis of this 
holding. These are accounts kept by 
the office of the Collector of the District 
of 24.Parganna3 and the dispute bet¬ 
ween the parties is as to their meaning. 
In other words, as the Judicial Commit¬ 
tee pointed out in a case of similar 
character having reference to Dihi Fan- 
channagram : Narendra Nath Dutta v. 
Abdul Hakim (l), the question before us 
is a question of fact: whether a certain 
sum was paid before a certain date or 
then remained unpaid, and the entries 
in these jama wasil bakis are to be re¬ 
garded as a narrative of monetary trans¬ 
actions, a narrative of which the mean¬ 
ing is to be got at by considering what 
is said and the manner of saying it. 

The accounts produced begin with the 
year 1899 and continue down to the date 
with which we are concerned. The first 
thing to be collected from them is that 
from 1899 down to 1910, the tenant 
paid a sum equivalent to the annual 
rent in June of each year. Thereafter 
down to 1924, be paid his rent in each 
year generally in July, once or twice in 
June and once or twice later. In the year 
1921, for some reason, ha paid twice, pay¬ 
ing Bs. 6-6-6 in addition to the annual de¬ 
mand, which at that time was Bs. 6-1-9. 
For the first part of the period comprised 
in these accounts, namely, down to 1914, 
the last date for payment of arrear of 
rent for the purpose of avoiding a reve¬ 
nue sale was 28th June of each year. 
From 1914, it was 28th July each 
year, l^ow the sole question upon these 
accounts is this : whether they show 
that the payments, which were made, 
were payments of rent in advance, in 
the sense that the payments made in 
June or July^re made in respect of the 
rent due from the tenant in respect of 
his occupation of the land from April 
immediately before the payment was 

i.‘ AI iTms'p'c aYs^iir’i'c ’238^5^^ 
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made until the March of the' follow¬ 
ing year, or whether they show that they 
ware made in respect of the year of 
occupation ^bich ended in the previous 
Aprtl,and for the rent which became due 
under the contract on the 28th of the 
previous March. This is the same ques¬ 
tion which has given trouble before in 
at least two^ cases in this Court, but on 
a question of fact I propose to take no 
notice of other cases and to examine the 
documents by themBelves. 

It appears to me to be demonstrable 
on the face of these accounts that the 
latter of the two alternatives above 
stated is the correct one. We are not 
asked to assume, nor could we assume, 
that any arrear or overpayment existed 
prior to the period dealt with in these 
accounts. As the entry for 1699 is de¬ 
fective, in that it puts no date to define 
the period in respect of which the pay¬ 
ment is being made, it would have to be 
filled up, if at all, consistently with the 
subsequent entries. We must either 
neglect the first item altogether, or wo 
must fill up the gap, as if the “demand” 
were defined by the year 1899-00—it 
makes no difference which we do. Tak- 
ing the next three entries, the question is 
what is meant by “demand for 1900-01,” 
“demand for 1901-02” and “demand for 
1902-03.” Does it refer to the rent 
which became due on the 28th March of 
the first of the two years mentioned— 
i. e., in 1900, 1901 and 1902—or does it 
refer to the rent which at the time of 
payment in June had not yet become 
due and would not become due until the 
following March ? We may bear in mind 
on this question that we are dealing 
with accounts kept by a revenue officer 
and that 1900-01 is the financial or offi¬ 
cial year. The learned Advocate Gene¬ 
ral for the plaintiff respondent, con¬ 
tends that each year, when the tenant 
paid bis annual rent in June, he was 
paying rent which, under the contract, 
would not be due until the .following 
March and for which the tenant had, 
until tbs following June, time in which 
to pay, for the purpose of avoiding a 
revenue sale. This ho contends must be 
the meaning of the words “current rent” 
or “current demand.” 

Now, in the year 1903, the accounts as 
kept show a change of method. The 
date 1902-03 is followed by “1309 B.B.” 
and in each June, as the tenant pays, he 
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is said, for the next five years, to pay in 
respect of the demand for 1309, 1310, 
1311, 1322 and 1313 respectively. In 
1908, the former method is reverted to 
and the demand is defined by the year 
1908-09. This goes on consistently till 
1915-16. Again a change of method is 
introduced and the account reintroduces 
the Bengali year as defining the demand 
in respect of which the payment has 
heen received. 1915-16 is followed by 
1322 B. S. and thereafter the account 
-continues in terms of the Bengali year. 

Now, if we are to extract the meaning 
|of an account the first assumption which 
we must make is that the account may 
be consistent and correct. An inter¬ 
pretation, which avoids imputing to it 
'glaring errors, is to be preferred to an 
linterprbtation, which involves the con- 
jclusio}} that an error has been made and 
jsuccessive further errors have counter- 
jbalanced its effect. We will therefore 
-examine the three transition periods in 
this acoount, concentrating upon the 
fact that the year 1902-03 is followed by 
1309 B. S., that the year 1313 B. S., is 
followed by 1908-09 and that the year 
1915-16 is followed by the year 1322 
B. S. If we are not to assume that the 
Collector’s officer is in each case making 
a highly serious mistake, it seems to me 
to follow that the payments made by 
the tenant in June or July had reference 
to the rent which was due on the pre¬ 
vious 28th March in respect of the year 
-of occupation which concluded on the 
18th April thereafter and which was 
finally demaudable for purpose of re¬ 
venue sale in the middle of the calendar 
year. From 28th March till 18th April, 
the rent for the previous year had 
•certainly been due under the contract. 
That however was a short period of throe 
weeks and during most of these three 
weeks the year of occupation had itself 
not come to an end. April 1902, for 
example, to April 1903 ‘was the Bengali 
year 1309. The payment made in June 
1902 is put down as referable to the 
demand 1902-03; payment in June 1903 
is defined as the demand for 1309. If, 
in June 1902, the tenant had paid his 
rent from 19th April 1902 till 18th April 
1903, then when he comes next June to 
pay his rent in 1903, how can that rent 
be put down as referable to 1309 B. S. ? 
•Clearly it cannot. 1902-03 is the re¬ 
venue year in which the Collector had 


to see that he got his rent by the 28th 
June, for the year of oconpation which 
ended in the middle of the previous 
April. The year “1309 B. S.," shows 
that a change is being made to define 
the demand in a more simple and more 
natural way by giving the Bengali year 
for which the rent was paid—that is the 
year of occupation in respect of which 
the rent was due. If the original me¬ 
thod be continued after the year 1902-03 
until we come again to the year 1908.09, 
it will be found that there has been no 
mistake. 1908-09 comes in in its pro- 
per place consistently with 1902-03. 

Let us look then at the change from 
the method employed to record the pay¬ 
ment made in June 1907 to the method 
employed in recording the payment made 
in June 1908. From 1313 B. B., we 
change in the following year to 1908-09. 
The year 1313 began on 14tb April 1906, 
and ended on 13th April 1907. Why 
should it then be fo-llowed by the figures 
1908-09 ? Are we to say that when 
1902-03 was followed by 1309, the tenant 
is recorded as paying rent twice and 
that when 1313 B. S., is followed by 
1908-09 a year has been allowed to drop 
out ? Clearly not. By the rent due for 

1313 B. S., wo mean, or any ordinary 
tenant would mean, by that expression, 
the rent which he had to pay by June 
1907 if be wanted to avoid a revenue 
sale. The rent for the following year 

1314 B. S., that is, April 1907 to 
April 1908, was demandable on pain of 
revenue sale by June 1908. It is true 
that for three days before the beginning 
of the financial year 1908, it had been 
payable under the contract, though the 
period of occupation extended for a few 
days beyond the end of the Bengali year 
1314. The successive entries are quite 
consistent, if it be remembered that 
when the year is stated in the Bengali 
style the year referred to is the year of 
of occupation in respect of which the| 
rent is due and that when the year is 
stated by double figures the year meant 
is the financial or official year in which 
the Collector's duty to recover it arosej 
and in which the Collector could reason- 
ably expect to receive it. The same rea-i 
soning applies to the transition from 
1915-16 to 1322 B. S. In both years 
the payment was made in July and in 
the second it was made at the 11th hour. 
The learned Subordinate Judge, consis- 
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tently with tlie contention before us, was 
invited to hold that hero again the same 
rent had been paid twice and solemnly 
recorded by successive entries in the 
books. He has accepted this contention 
and says “this appears to be clear.” 

An examination of the jama.wasil baki 
will show that the change of method 
which had been introduced in 1903 and 
abandoned in 1908 was again being in¬ 
troduced, but that it was introduced 
more carefully with an explicit state¬ 
ment as to what was being dono. As 
the learned Advocate-General’s conten¬ 
tion involves that the payment made in 
June 1903 as being for 1309 B. S. was a 
second payment for the same period as 
had been covered by the payment in the 
previous year, it may well be that simple- 
minded tenants had been attracted by 
the same argument and that the rever¬ 
sion to the old system in 1908 was not 
unconnected with a certain amount of 
confusion which the change of 1903 had 
caused. Be that as it may, vve see that 
after 1916 the Bengali year is deliber¬ 
ately adopted to define the demand in 
respect of which the payments are re¬ 
ceived; and we find further that in tho 
transition year the demand is carefully 
defined. 

The payment received in July 1916 is 
stated to bo current for 1322 up to 2Bth 
July 1916. This can only have reference 
to the rent which, on 28th March 1916, 
became due under the contract in respect 
of the year of occupation which ended 
on 18th April 1916, and which was 
finally domandable under the orders of 
the Board of Bevenue on 28th July 1916. 
This entry, like the entry of 1309, shows 
one that the previous entry had reference 
to the financial year which began a fort¬ 
night before the end of the period of 
occupation in respect of which the rent 
was duo. 1322 B. S. is not a financial 
year at all. The change is . not merely 
from what may be called the English 
stylo to the Bengali stylo. The Bengali 
style tells one that the demand is being 
more simply defined by a reference to 
the Bengali year, which in everybody’s 
mind is the year during which the ten¬ 
ant has enjoyed the land and for which 
the sum is due. The period of occupa- 
tion could not naturally be defined by 
the financial year which for purposes of 
collection and account is of primary in. 
terest to the revenue. 
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If this be right, the controversy i& 
really at an end. There was no double 
payment in respect of the year of occu¬ 
pation 1322, The rent for 1323 was- 
timeously paid in July 1917. In 1324, 
the rent had dropped from Es. 6-6-6 to- 
Bs. 6-1-9 and this was timeously paid in 
July 1918. In July 1919 rent was paid 
for 1325 at the old figure of Es. 6-6-6, 
which was an overpayment of four annas 
nine pies. Taking this overpayment into* 
account, tho rent for 1320 was paid in. 
September 1920. For 1327, there was 
for some reason a double payment, one 
of Es. 6-6-0 and another of Es. 6-1-9 so- 
that the account was Es. 6-6-6 in credit. 
Tho rents for 1328 to 1330 were at the 
reduced figure of Es. 5-15-6 and were 
duly paid, though in the last case not 
until December. In 1331 nothing was 
paid, but the account being Es. (>-6.0 in 
credit, there was no arrear, seven annas 
still standing to the credit of the ten¬ 
ant’s account. For 1332 nothing was 
paid in 1926, and then in December 1926, 
the holding was sold for arrears of reve¬ 
nue. The Collector was quite within 
his rights. 

When the case of Nareiulra Nath 
Dutta V. Ahdtd Halim (l) was decided in 
this Court byChatterjeaand Graham, 3 J., 
they came to a conclusion of fact upon 
jama-wasil-bakis, in which the entries 
may have been of the same character as 
thos 3 before us, though tho contractual 
date for payment was 28th June and the 
year of occupation ended 6th July, 
dates which make a good deal of differ¬ 
ence. I do not propose to discuss tho 
facts of another case upon a question of 
fact. But it maj*^ be worthwhile to notice 
that the decision in this Court in Nar- 
endra's case (l) was given in August- 
1924 and that on 4th June 1925 the 
same matter of these holdings iu Pan- 
channagram came before Walmsley and 
B. B. Ghose, JJ., in an unreported case 
Samlal Chaudhuri v. Bijaygopal Mti~ 
kherji (2). In that case, as in the pre- 
vious case and in this case, the parties 
had taken copies of these technical ac¬ 
counts and had proceeded in the trial 
Court to dispute about their meaning 
without taking the trouble to call any 
evidence from tlie Collectorate by a per¬ 
son familiar with these accounts who- 
might be qualified to explain them. 
W’alm8leyj.ad B. B. Gho se, JJ., thoug ht, 
“2."(i926) A 0 D"88i of 1933. 
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fit in this Court to receive the evidence 
of a clerk from the Collector’s office. 
They appear to have come to the con¬ 
clusion that the 

“demand each year is gbown as beicg for the 
period ending 28th July, that is to say, in the 
account for the Bengali year l.lQd or the finan¬ 
cial year ending 3lst March lOl'J, the demand 
is shown as being for the year ending 23th July 
1919,” 

1 cannot take into account the evi¬ 
dence in another case, even if I had the 
record of it. Proceeding entirely upon 
the internal evidence of the accounts 
before me, which are quite explicit after 
1916, I conclude that the accounts are 
consistent througliout, no years being 
dropped out and no payments being re¬ 
corded twice in respect of the same year. 
During the period, for which the account 
is kept ih terms of the financial year, 
there i^. in this case, only one instance 
of payment being made after the Col¬ 
lector’s final date in-Tune or July. Jn 
that case the payment is entered as 
being in respect of an arroar. But tlie 
figures 1913-14 do not occur in the prin. 
ted sheet, though the payment was un¬ 
doubtedly rocoived in that financial year. 
Upon this account, L think it enough to 
Say that the demand is shown, whore 
the financial year is employed, as being 
for the financial year in which the rent 
is finally deniandable, tiiat is in which 
on 26th July the holding becomes liablo 
to sale, and that the demand is shown 
as “current” up till 28tb July of that 
year. 

I may here observe that for each pay¬ 
ment the tenant gets a chalan or re. 
ceipt, which presumably shows full par¬ 
ticulars of the rent which he has liqui¬ 
dated. The tenant has not produced any 
one of these, preferring doubtless that 
his ai'guments as to double payment 
should be considered without them. My 
finding of fact upon the evidence is con¬ 
trary to that of the learned Judge and 
[ think the appeal should be allowed. It 
has been called to our attention that 
the plaintiff has certain buildings wliich 
at the date of suit stood on the holding. 
As the learned Subordinate Judge ap¬ 
pears to have expressed an opinion that 
the plaintiff's right, if the sale were 
valid, would be to retain possession of 
them upon the payment of an equitable 
rent to the defendant we are asked by 
the appellant to negative this view. 
While it is clear that at a revenue sale 


the buildings do not pass with the land 
iNarayan Das\. Jatindra Nath Boy {3)J, 
the learned Advocate-General has not 
defended the view that the defaulting! 
tenant is entitled to retain possession oi 
the buildings on the land upon payment 
of an equitable rent. The appellant is 
willing that the plaintiff should, if he| 
BO desires, remove the buildings; or if hej 
does not desire to remove the buildings, 
the appellant is willing to take them at 
a reasonable valuation. This does full' 
justice to the rights of the respondent 
and we will order accordingly. The re¬ 
sult is that the appeal is allowed with 
costs and the plaintiff’s suit is dismissed 
with costs. But in our decree we will 
make the order which I have indicated 
as regards the buildings. 

Milter, J. —I agree entirely with my 
Lord, the Chief Justice both in the rea. 
sons and conclusions of his judgment in. 
this case. 

_K.s^_^_■ Appeal allowed. 

3. A IE 1927 PC 135^102 1 0 198=541X 
218=61 Cal G69 (PC). 
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I’attheson, j. 

Pratapehandra Ghosh — Plaintiff — 
Appellant. 

V. 

Itamanimohan Ghosh and others — 
Defendants—Bespondenta. 

Second Appeal No, 365 of 1930, De¬ 
cided on 10th June 1932, against decree- 
of Sub-Judge, Bogra, D/- 25th September 
1929. 

Landlord and Tenant — Gift of occupancy 
holding without consent of londlord—Land¬ 
lord is not entitled to eject transferee. 

The principle that on a snlo of an occupancy 
holding the landlord in the absonco of his con¬ 
sent is ordinarily entitled to enter on the hold¬ 
ing doos not apply to transfers of such holding 
otherwise than by sale or inortg.tgc, o.g , by 
gift. Even if it be held that the above principle- 
applies to transfers by gifts, where there is an 
agreement between the donor ten<ant and the 
donee by which the donor tenant occupies some 
portion of the land, the landlord is not entitled 
to eject the transferee as before this quc.stion 
can arise, he must show that ha has a right of 
re-entry as against the original tenant : 42 Cal 
172 {F 21), IHst. tP 378 C 1; P 379 0 2] 

Badhabtnode Pal and Jyotireendra- 
nath Das—lor Appellant. 

Jateendranath Sanyal — tor Bespon- 
dents. 

Pudffment.—This appeal arises out of a 
suit for the ejectment of the defendants- 
from a certain non-transferable occo- 
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(pancy holding, on the allegation that 
<they are in poasession thereof as tres- 
ipassers. The original tenant was one 
Katnalkamini Debi. Defendant 2 is the 
•daughter of Kamalkamini and defen- 
•dant 1 is the husband of defendant 2. 
Defendant 3 is a bargadar in actual culti¬ 
vating possession of the land in snit. In 
1322 B. S. Kamalkamini executed a deed 
■of gift in respect of certain properties, 
including the holding in suit, in favour 
•of her daughter and her son-in-law, 
defendants 1 and 2. This was at or 
aibottt the time of the marriage of defen- 
•dant 1 to defendant 2, and since that time 
defendant 1, together with his wife, de¬ 
fendant 2, has been living with his 
•mother-in-law Kamalkamini as ghar- 
jamai, and has been in possession of the 
■land in suit by virtue of the deed of gift 
executed in his favour by Kamalkamini, 
and by realization of his share of the 
paddy grown on the land by the bargadar, 
defendant 3. It may be observed that 
this bargadar, defendant 3, used also to 
cultivate the land under Kamalkamini 
before she executed the deed of gift in 
favour of defendants 1 and 2. It may 
further be observed that, although 
-Kamalkamini has admittedly not paid 
any rent to the landlord for some years 
back, previous to that and subsequent to 
the execution of the deed of gift, the rent 
for the years 1325 to 1327 and the first 
quarter of 1328 were realized from her 
by suit. 

It is common ground that the transfer 
was effected without notice to the land¬ 
lord and without his previous or subse- 
Iquent consent, and in those circum. 
stances the question arises whether there 
has been an abandonment of the holding 
by Kamalkamini, and whether the land¬ 
lord is entitled to treat the defendants 
as trespassers and to eject them from the 
land. On behalf of the appellant, reli¬ 
ance is placed on that portion of the 
decision of the Full Bench in Dayamayi 
v. Anaida Mohan Boy (l), in which it 
is laid down that: 

|“where the transfer is a sale of tho whole hold- 
'ing, the landlord, in tho absence of his consent, 
•is ordinarily entitled to enter on the holding,” 

It is contended that although the de¬ 
cision of Dayamayi’s' case (l) relates 
expressly to transfers for value of occu¬ 
pancy holdings, the principles laid down 
apply wi th equal f orce to o ther kinds o f 

1 . (1916) 4a'daf l7-2=27 i C 61 (F B). 
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transfers, such as transfer by gift, in 
which the whole holding is transferred 
and in which the tenant does not retain 
any subsisting interest in the holding. 
This contention cannot, in my opinion, 
be supported. The decision in Daya-^ 
mayi’s case (l) was based on a considers-' 
tion of a number of previous and to some 
extent conflicting decisions regarding the 
effect of transfers for value of occupancy 
holdings, or of portions of such holdings, 
and also on a consideration of changes 
that were taking place in economic con¬ 
ditions in so far as such changes in¬ 
fluenced and were influenced by the 
extension of the practice of the sale or 
mortgage of occupancy holdings with or 
without the landlord’s consent. 

This being so, it does not at all follow 
that the principles laid dewn in Daya¬ 
mayi'a case (l) with regard to transfers 
for value of occupancy holdings ought 
to be regarded as being applicable to 
transfers of such holdings otherwise than! 
by sale or mortgage, e.g., by gift. Trans-' 
fers by gift, unlike transfers by sale or' 
mortgage, are few and far between, and 
suits for ejectment arising out of such 
transfers are probably rare. Moreover, 
transfers by gift generally take place 
between persons who are related to one 
another, and their frequency or infre¬ 
quency is probably in no way affected by 
changes in economic conditions, as in 
the case of transfers by sale or mortgage. 
This being so, I am of opinion that, 
although transfers by gift may, in certain 
circumstances, amount to or result in 
abandonment, no inference of abandon, 
ment can be drawn from such transfers 
on the authority of the decision in 
Dayamayi’s case (l), which relates ex¬ 
clusively to transfers for value. 

Assuming however for the sake of 
argument, that the principles laid down 
in Dayamayi's case (l) apply with equal 
force to transfers by gift, the appellant 
is confronted with a farther difficulty in 
the use of tho word “ordinarily” in the 
passage in the decision in Dayamayi's 
case (1) quoted above. The use of the 
word ‘‘ordinarily" in this connexion ap¬ 
pears to me to point to the conclusion 
that although an inference of abandon¬ 
ment may be drawn from the fact of the 
entire holding having been transferred, 
the door is left open to the tenant or his 
transferee to show that special circum¬ 
stances exist which would negative such 
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an inferenoe. It Beems to me that such 
special ciicumBtances have been proved 
to exist in the present case. Although 
the transfer of the holding has to some 
extent affected the legal rights of EamaU 
kamini and of the defendants, as amongst 
tfiemselves, the legal rights of the land¬ 
lord have not been materially affected. 
There has been no cessation of cultiva¬ 
tion and no repudiation on the part of 
Earaalkamini of her liability to pay 
rent to the plaintiff. Eamalkamini has 
continued to live in the same house, and 
the bargadar has continued to deliver 
the tenant’s share of the paddy grown 
on the land to the inmates of that house 
for the enjoyment of Kamalkamini and 
the other members of her household. 

The only real difference that the 
transfer of the holding to the defen¬ 
dants Land 2 has made is that tlie title 
in the holding, as against Kamalkamini, 
is now vested in them, and they now 
vested in Kamalkamini’s house and share 
in the enjoyment of the crops grown on 
ithe land. It lias been repeatedly held 
that, even if the entire liolding is trans-' 
ferred neither the original tenant nor his 
transferee is liable to ejectment provided 
the tenant continues to occupy some 
portion of the land by virtue of some 
sort of agreement between him and his 
'transferee, but as far as I am aware it 
has never been held that, in order that 
the position of a tenant and his trans¬ 
feree may be safeguarded as against the 
landlord, it is necessary that the agree¬ 
ment between thorn should be of a legally 
binding nature. It seems to me that, in 
certain circumstances, an informal agree¬ 
ment between them would have the 
same effect, even tliough it might not be 
legally binding. This seems to be the 
position in the present case, Kamal. 
kamini having made some sort of arrange¬ 
ment with her son-in-law to the effect 
that he and his wife should come and 
live in her house and that they should 
all share in the enjoyment of the crops 
grown on the land. 

It may bo said that oven if the above 
view of the matter is correct, it applies 
only as between the landlord and the 
original tenant, bat that the transferees, 
having acquired no title as against the 
landlord, are in the position of trespas¬ 
sers and are liable to bo ejected from the 
land. This contention has been raised 
more than once in similar cases that 
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have come before this Court and has, in 
recent years, invariably been negatived. 
Before the question of ejecting the trans-' 
foree can at all arise, the landlord must 
show that ho has a right of re-entry as! 
against the original tenant. This right! 
ho may seek to establish either by shmy- 
ing that the conditions laid down in 
S. 87, Ben. Ten. Act, have been fulfilled, 
or that the case comes within the pur¬ 
view of the rules laid down in Daya- 
mayi’a case (l). Even if, under the rules 
laid down in Dayamayi's case (l), an in¬ 
ferenoe of abandonment may be held to 
have arisen from the fact that the entire 
holding baa been transferred, it is still 
open to the tenant or to his transferee 
to show that circumstances exist which 
negative that inference. As already 
stated, I am of opinion that the rule 
laid down in Dayamayi's case (l) does 
not apply to the present case, and I am 
further of opinion that, even if it does, 
the inference of abandonment that may 
arise on the application of that rule will, 
in the particular circumstances of this 
case, have to be negatived. 

I am therefore of opinion that the 
plaintiff has failed to prove that he has 
a right of re-entry as against the original 
tenant, from which it follows that he 
has no right to eject the original tenant’s 
transferees and to take khas possession 
of the land in suit. The result is that 
the appeal is dismissed with costs and 
the judgment and decree of the lower 
appellate Court are affirmed. 

K.S. Ap-peal dismissed. 
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Mitteb and M. 0. Chose, JJ. 

Dharanidhar Boy —Applicant—Ap¬ 
pellant. 

V. 

P. D. Sethi and others —Decree-holders 
—Respondents. 

Appeal No. 250 of 1932, Decided on 
24th January 1933, against appellate 
order of Dist. Judge, Burdwan, D/- 4th 
May 1932. 

« (a) Civil P. C. (1908), O. 21. R. 46— 
Mortgage debt can be attached by the Court 
within whose jurisdiction the mortgage bond 
is found. 

The locality of a mortgage debt ia where the 
mortgage bond is found and the Court within 
whose jurisdiotioQ it is found can attach it even 
though the mortgagor or the property com¬ 
prised in tho mortgage is outside the jurisdiotion 
of such Court: SU Cal 104, Dist,; New York 
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Life Insurance Co. v. I'ublic Trusts, (1924) 
2 Ch. 101. liel. 071. [P 380 C 2) 

(b) Mortgage—Mortgage debt is payable 
where mortgagee resides in absence of con¬ 
tract to contrary. 

A mortgage debt is payable at the place the 
mortgagee resides, for unless a partioalar place 
be agreed upon for payment of the mortgage 
debt a personal tender is generally necessary. 

[P 381 0 1] 

(c) Civil P. C. (1908), O. 21, R. 46- 
Mortgage debt due to judgment-debtor is 
moveable property. 

For the purposes of execution a debt due to a 
judgment-debtor under a hypothocotion bond 
is moveable property within the meaning of 
O. 21,R.4G:,A IR 1915 Mad209, 1 Eef.[P SSlCl] 

Sailendra Nath Banerjee —for Appel¬ 
lant. 

Jiiendra Nath Bay and Pravas 
Chandra Basu — for Kespondents. 

Mitter, J .—This is an appeal from the 
order of the District Judge of Burdwan 
aHirming an order of the Additional 
Subordinate Judge of Asansol by which 
he directed the attachment of a debt 
secured by a mortgage of immovable 
property in favour of the judgment- 
debtor. It appears that the Asansol 
Motor Engineering Ltd. obtained a 
decree against Dharanidhar Bay, a minor 
who was represented by his guardian ad 
litem Swarupini Devi and in execution 
of the said decree has attached a mort¬ 
gage bond executed in favour cf the 
judgment-debtor by Baja Bon Behari 
Singh. The attachment has been made 
according to the provisions of 0. 21, 
E. 46, Civil P. 0., by a written order 
prohibiting the mortgagee, the judg- - 
ment-debtor in this case, from recover, 
ing the mortgage debt and Baja Bon 
Behari Singh, the mortgagor, from making 
payment thereof until the further order 
of the Court. To this attachment the 
judgment-debtor through his mother, the 
guardian ad litem, takes exception and 
contends that as the mortgagor Baja 
does not reside within the jurisdiction 
of the Court which has directed the 
attachment and as the mortgaged pro¬ 
perty bt not also situated within the 
jurisdictiou of the said Court the attach¬ 
ment of the mortgage debt is illegal. 
This objection has been overruled by 
both the Courts below, hence the pre¬ 
sent appeal. 

In this appeal it is contended that as 
the mortgage is a usufructuary raort- 
gage 0. 21, B. 46 does not apply. But 
this contention which was faintly urged 
was abandoned and it is now conceded 


that the mortgage is really a simple 
mortgage. It is argued that as the 
mortgaged property is situate in Man- 
bhum and .as the garnishee mortgagor 
also resides at Manbhum the Asansol 
Court which is the attaching Court 
has no jurisdiction to issue the prohibi¬ 
tory order on the garnishee, and reliance 
has been placed in support of this con¬ 
tention on the case of Begg Dunlop & Co. 
V. Jaganath (1). It is said that the 
proper procedure is that the decree- 
holder should apply for the transfer of 
the decree for execution to the Man¬ 
bhum Court, and after the decree is so 
transferred he should apply to the Man¬ 
bhum Court to issue a prohibitory order 
upon the mortgagor from paying the 
debt to the judgment-debtor. Wo arc 
unable to accept this contention. ThOj 
locality of a mortgage debt is wl^ere the 
mortgage bond is found and it is admit- 
ted in the present case that the mort¬ 
gaged bond is with the judgment-debtor 
who resides within the jurisdiction of the 
Asansol Court. In the case of Nate York' 
Life Insurance Co. v. Public Trustee (2), 
Pollock, Master of the Bolls, quoted the 
rule of law applicable to this matter 
from the judgment of Lord Abinger in 
Attorney.Qeneral v. Biywens (3). Lord 
Abinger said this: 

“As to tho locality of niiuiy descriptions of 
elleuts, hou.sehold and moveable goods, for in¬ 
stance, there never could be any dispute; but tr^ 
prevent conflicting jurisdictions between dilTcr- 
ent ordinaries, with respect to choscs in action 
and titles to property, it was established 
as law, that judgment debts wore assets, for 
tho purposes of jurisdictiou, where tho judgment 
is recorded; leases, where the land lies, specialty 
debts, where the iu.strumcnt happens to be; 
and simple contract debts, where tho debtor 
resides at tho time of the testator's death." 

A mortgage debt is a specialty debt as 
opposed to a simple contract debt. 
Lort Atkins, J., in the New York Insur¬ 
ance case ( 2 ), just referred to, pointed 
out that in respect of specialty debts 
the test has always been not the place 
and residence of the debtor, but the 
actual place where actual document 
constituting the specialty exists, namely, 
where the piece of paper, is to be 
found. The piece of paper, i. e., the 
mortgage bond in the present case, is 
found with the judgment-debtor in 

1. (1912) 89 Cal 104=11 I 0 417. 

2. (1924) 2 Ch 101=93 L J Ch 449=40 

TLB 430=131 L T 438=68 8. J. 477. 

8. 4 M & W 171. 
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Asansol and that is the locality of the 
mortgage debt. The mortgage debt is 
also payable at Asansol where the judg. 
ment-debtor mortgagee resides, for un¬ 
less a particular place be agreed upon 
for payment of the mortgage debt a per- 
Isonal tender is generally necessary: see 
b’isher on Mortgage, Edn. 6, para. 1504. 
It is competent to a Court under O. 21, 
R. 46 to issue a prohibitory order upon 
a person resident outside the limits of 
jits jurisdiction in respect of property 
which is within its-jurisdiction and the 
mortgage bond which is the property 
sought to be attached is within the 
jurisdiction of the Asansol Court. And 
it has been correctly hold in the majo¬ 
rity of the High Courts in India that 
for the purposes of the execution a debt 
due to a judgment-debtor under a hypo¬ 
thecation bond is moveable property 
within the moaning of 0. 21, R. 46, 
Civil r. C.: see Nataraja lyrr v. The 
ISoiti/i Indian Banh of Tinncvelly (4). 

The case of Beyg Dunlop and Co. v. 
Jagannath Marwari (l). is distinguish¬ 
able in its facts. There the decree under 
execution was obtained in the Court of 
Burdwan against the judgment-debtor 
residing in Burdwan and there was a 
debt due to the judgment-debtor from 
the firm of Messrs. Begg Dunlop A- Co. 
and Williamson Maggor & Co., two firms 
of merchants carrying on business in the 
town of Calcutta: the debts being also 
payable in Calcutta, and in those cir¬ 
cumstances it was held that it was not 
competent to a Court in execution of a 
decree for money to attach, at the in¬ 
stance of the decreo-holdor, a debt pay¬ 
able to the judgment-debtor by a non¬ 
resident outside the jurisdiction. In 
the present case the property attached 
is within the jurisdiction of the attach¬ 
ing Court although the garnishee is resi¬ 
dent outside its jurisdiction. In Begg 
Dunlop's case (l) both the garnishee as 
well as the property sought to be attached 
were outside the jurisdiction of the Court 
which directed the attachment. Be. 
sides in the Begg Dunlop's case (l) the 
debt was not a specialty debt hut a 
simple contract debt and the locality of 
the simple contract debt is within the 
area of the local jurisdiction within 
which the debtor for the time being 
resides: see Commissioner of Stamps v. 

4. A i R 1916 Had 209=13 I 0 91=37 Mad 
61. 


Hope (5). For the reasons given above 
we are of opinion that the oonolusion 
reached by the Courts below is right 
and that this appeal must be dismissed 
with costs. We assess the hearing fee 
at two gold mohurs. 

M. 0. Ghose, J. —1 agree. 

K.S. Apjjeal dismissed. 

' 6. (1891; A b 476. 
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Costello, J. 

Altapali Khan — Defendant—Appel¬ 
lant. 

V. 

Uzirali Khan and others —Plaintiffs— 
Respondents. 

Second Appeal No. 587 of 1930, De¬ 
cided on 2nd June 1932 against decree 
of Addl. Sub-Judge, Chittagong, D/- 
19th September 1929. 

Deed—Conitruction—Some rules steted. 

The character of a document has to bo detor* 
mined mainly with reference to the terms of 
the document itself. More attention should be 
paid to what the document itself says than to a 
mere existence of a description expressive on 
the margin of the document. 

[P 382C1P 884 0 2] 

The intention of the parties must be deduced 
from the language in which the document is 
couched and not by reference to the particular 
religious beliefs or ethical doctrines of the per¬ 
sons using them; Case law referred. [P385 C 2] 

A documeut was expressed to bo a kabala and 
the transfei-ee was in thoi'posscsaion of the pro¬ 
perty. There was a clause that the transferor 
was to get back the property if he paid the pur- 
chiise amount and an equal amount within 
oight years from dale of document. In the 
margin of the document there happened to bo 
an expression kat kabala. The transferor failed 
to pay the umount and get b.ack the property 
within eight years, but subsequently sought to 
redeem the property on the ground that the 
document was one for mortgage by conditional 
sale. 

Held-, that the transaction was an out and out 
sale and not a mortgage. [P 386 0 1] 

Chandrashekhar Sen —fop Appellant. 

Bohinihinode Bakshit — for Eespon- 
dents. 

Juddment. —This is an appeal from 
a decision of the Additional Subordinate 
Judge of Chittagong, dated 19th Septem¬ 
ber 1929, whereby he reversed the deci¬ 
sion of the Munsif, 3rd Court, Patiya, 
dated 5th September 1927. The suit, 
out of which this matter arises, was in¬ 
stituted on 20th December 1926, and 
the plaintiffs were claiming to redeem 
certain lands, originally held by their 
predecessor in kayenii raiyati right. 
The plaintiffs claimed to redeem those 
lands upon the allegation that they 
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were mortgaged by the plaintiff’s pre- 
decessor-in-title to one Ashkar Ali on 
23rd Jaistha 1260 M. corresponding 
to 5th June 1898. The defendant as¬ 
serted that he had been continuously in 
occupation of the lands in question from 
the date just mentioned up to the time 
of the institution of the suit on 20th 
December 1926, The real defence to 
the plaintiffs’ claim was that the docu¬ 
ment dated 23rd Jaistha 1260, was in 
law not a mortgage but was a deed of 
sale by which the lands therein referred 
to were sold, but subject to re-purchase, 
the condition of such re-purchase, being 
if the transferor repaid the sum stated 
to be the price together with an equal 
amount of pro6t within a period of eight 
years from the date of the document 
then he would be entitled to get b^ck 
the lands transferred by him. The plain¬ 
tiffs were ready and willing to pay to 
the defendant an amount equal to the 
principal sum and an equal amount by 
way of profit in order to redeem the 
lands from the defendant. 

The only question which arises for 
determination in this appeal is the short 
point whether or not the document of 
23rd Jaishtha 1260 was a mortgage by 
way of conditional sale or was an out 
and out sale. It is admitted by the de¬ 
fendant that if that document is a mort¬ 
gage, then the plaintiffs have not lost 
their right to redeem the lands and that 
they are entitled to succeed in their suit. 
On the other hand, if the document 
effected an out and out sale of the lands 
then the plaintiffs long since lost their 
,right to buy back the lands, and their 
suit fails. The question whether a docu¬ 
ment of this character is a mortgage or 
an out and out sale has to be deter¬ 
mined mainly with reference to the 
terms of the document itself. Lord 
Davey in giving the judgment of their 
Lordships of the Judicial Committee of 
the Privy Council in the case* of Bal. 
kishen*Das v. Legge (l) said with re¬ 
ference to a matter of this kind; 

The cose mast therefore bo decided on a con¬ 
sideration of the contents of the documents 
themselves with such extrinsic evidence of sur¬ 
rounding circumstances as may be required to 
show in what manner the language of the 
documeut is related to existing facts. 

In the present case it appears that 
the plaintiffs sought to support their 

1. (1899) 22 All 149=87 I A 58=7 Sar 601 
(PC). 
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contention that the document of 23rd 
Jaistha 1260 was really a mortgage, by re¬ 
ferring to statements in a petition which 
had been put forward in connexion with 
certain execution oases by the defen¬ 
dant, in which the defendant had des¬ 
cribed the document with which we are 
now concerned as kat-kabala. In my 
opinion, however, as the filing of that 
petition was an event which occurred 
some time subsequent to the execution 
of the document, it is not a matter 
which falls within the latter part of the 
proposition laid down by Lord Davey 
and accordingly that petition ought not 
to be taken into account one way or the 
other for the purpose of deciding the 
point at issue between the parties in 
the present proceedings. It is to be 
observed, from the dates which' I have 
already mentioned that some 28 years 
had elapsed from the time when tho 
bargain was made between the parties 
to the time when the present suit was 
instituted and therefore in endeavour¬ 
ing to construe tho terms of the docu¬ 
ment, one must bear in mind the obser¬ 
vations of Lord Cranworth, L. 0., in the 
well-known case of Alderson v. White 
(2) where he said: 

What is there to show that it (that is to say 
tho document then under consideration) was 
intended to bo a mere mortgage? I think that 
the Court, after a lapse of 30 years, ought to 
require cogent evidence to induce it to hold 
that an instrument is not what it purports to 
be, and 1 see but little evidence to that effect 
here. 

Tliat passage in the judgment of the 
Lord Chancellor has been quoted in a 
number of oases since and always with 
approval, notably by Lord Atkinson in 
the judgment of the Judicial Committee 
of the Privy Council in the case of 
Jhanda Singh v. Wahiduddin (3). Tho 
same passage had previously been re¬ 
ferred to by Sir Barnes Peacock in giving 
the judgment of the Judicial Committee 
of the Privy Council in the case of 
Bhagwan Sakai v. Bhagwan Din (4). 
Owing to tho lapse of time in the pre¬ 
sent case, I think one is bound very 
carefully to scrutinize the actual pro¬ 
visions of the document of 23rd Jaistha 
1260 before approving the judgment of 
the learned Subordinate Judge of Chit- 

2. (1858) 2 D E G &J 97=4 Jut n a 126=0 

W R 242. 

8. A I R 1916 P 0 49=36 I C 38=43 I A 284. 

=38 All 670 (P 0). 

4. (1890) 12 All 887=17 I A98=6Sat 661(PO). 
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tagoDg, who came to the conclusion that 
the view taken hy the learned Munsif 
that the transaction was an out and out 
sale was not correct and that the trans¬ 
fer was really by way of mortgage. 
There is another important passage in 
the judgment of Lord Cranworth 
in Alderson v. White (2), which also has 
been relied upon in subsequent oases 
where a point similar to the present one 
was under consideration. That passage 
is in the following terms: 

The tale of law on this subject is one dictated 
by commonsenae that prima facie an absolute 
conveyance, containing nothing to show that 
the relation of debtor and creditor is to exist 
between the parties, does not cease to be an 
absolute conveyance and become a mortgage 
merely because the vendor stipulates that he 
shall have a right to repurchase. In every such 
case the question is, what, upon a fair construc¬ 
tion, is the meaning of the instrument ? 

In order to decide what is the mean¬ 
ing of Ehe instrument now before me, 
one must therefore look at the precise 
terms of the document itself. They are 
as follows ; 

This kabala for absolute sale of lands and rent 
showeth :—“ I possess, separately, in kayomi 
raiyati right the lands measuring 1 kani 4 gan- 
das and 2 karh.as, at an annual rent of Rs. 2-15 0 
in proportion to my share, out of the total lands 
and rents described below with details regarding 
mauxa, mehal, dags, etr. Now, owing to my 
necessity, for clearing up my debts, 1 sell the 
said lands absolutely to you at the price of 
Rs. 44. You, being possessor in my tight and 
title, continue to enjoy and posso.ssth6 said lands 
in succession of sous and grandsons downwards, 
with all its tenements and hereditaments. On 
no occasions, 1 or my soccossors-in-interest 
should claim or have the right to claim the said 
lauds; if such a claim is ever made, it will be 
disallowed. If ever there be any impediments 
to your purchase or possession, then you shall 
be able to realixe the principal amount and an 
equal amount of profits with coats and interest 
at the rate of one anna per rupee per month 
from mo personally and from my moveable and 
immovable properties—calculating the date of 
the cause of action from the date of your di8po.s- 
Bcssion. I have not crcaled any charge on the 
said lands, etc., by any deed in favour of any¬ 
body ; if the creation of any such charge be 
proved, then I shall be liable to be prosecuted 
under the Penal Code. Be it known that if the 
said principal amonnt and the equal amount of 
profit be paid to you within the period of eight 
years, then you shall return back the said lands 
with this kabala. Under these terms 1 execute 
this absolute sale-deed'.*’ 

It is to be observed that the docu¬ 
ment begins with the words : 

" This kabala for absolute sale of Ian and 
rent showeth." 

The document therefore at the outset 
purports to be a deed of sale and also to 
sell absolutely the lands described in it 
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at the price .of Bs. 44. The transferee 
not only to be the possessor in the righk 
and title of the transferor, bat is to con- 
tinue to enjoy and possess the lands in* 
succession of sons and grandsons down, 
wards, but on no occasion shall th» 
transferee or his Buecessors-ia-interest 
claim or have the right to claim the saioC 
lands and, if such a claim is ever made,, 
it is to be disallowed. It seems to me 
therefore that, on the face of this docu¬ 
ment, it is an absolute sale of the lands 
described therein and that it operated as 
a transfer of the property in those land^ 
to the present defendant immediately! 
upon the execution of ibe document. 
The learned Subordinate Judge has beea 
greatly inBuencod by the fact that in the- 
margin of the document there is a writ¬ 
ing in these terms “ kat-kabala : lande 
1 kani 4 gandas 2 karhas, amount--’ 
Bs. 44.” The learned Subordinate Judge, 
contrary to the view of the Court of first* 
instance, came to the conclusion that 
that endorsement on the document must 
have been put there by or with tho 
knowledge and assent of the defendant 
and therefore afforded some indication 
that the parties themselves intended the 
document to operate as a mortgage by 
conditional sale. The appellate Court 
below seems to have placed more reli. 
ance on the presence of the expression 
kat-kabala in the margin of the docu. 
meat than on the presence of the worj 
kabala in the body of the document it¬ 
self. Whereas, on the other hand, th» 
learned Munsif said : 

" The words ' kabala of sale ' are vory signifi¬ 
cant and had the transaction been really a mort¬ 
gage there was no biir in writing the words ‘deed 
of conditional sale ’ in place of * kabala of sale ’ 

In passing, I'may point ont that it 
seems that, in its origin, the expression 
kat-kabala meant no more than a condi¬ 
tional agreement or any deed of condi¬ 
tional sale stipulating that if by a cer¬ 
tain date the purchase price or money 
advanced be not paid, then the sals 
would become absolute : see Wilson's 
Glossary, p. 267. It seems clear that 
originally the expression was not used 
as necessarily meaning a mortgage. 
Mr. Sen, on behalf of the defendant-ap¬ 
pellant in this appeal, has drawn my at- 
tention to the case of Kinuram Mondot 
V. Nitye Chand Sirdar (5), and in parti¬ 
cular to a pas sage in the j udgm ent of 
“5.' (lOb?) li C W N 4db=G"6 L J 2087. 
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Sir Francis Maclean, C. J., at p. 402, 
where he says; 

" Let us look at the documents. There can be 
very little doubt upon the face of the first docu¬ 
ment that it was an out and out sale. The lan¬ 
guage of the document is clear, that the defen¬ 
dants did sell the property in question, and they 
speak of this document as a clear deed of sale 
divesting all rights for a consideration of Bs. 875, 
which they say is ‘ its proper value at the present 
time.' The purchasers were to become entitled 
to all the rights of the vendors and topos-sess and 
enjoy the property with their ‘ heirs, sons and 
grandsons, etc.' This clearly is an out and out 
sale.” 

Mr. Sen points out that in the present 
case, the document is not one of the kind 
where there is a provision that, if the 
transferor does not repay the price with 
or without some addition by way of 
compensation within a certain time, then 
and in that event, the property will pass 
to the transferee, which in effect vas 
the situation as regards one of the docu¬ 
ments in the case, to which I have just 
referred. Mr. Sen lays much stress upon 
the point that, as regards the document 
in the present case, the effect was that 
the property passed at the time of its 
execution and that the provision relating 
to the getting back of the property was 
in these words : 

” If tbe said .principal amount and the equal 
: mount of profit be paid to you within the 
period of eight years, then you shall return back 
the said lands with this kabala. Under these 
terms 1 execute this absolute sale-deed.” 

Mr. Sen accordingly argues that the 
property in question passed immediately 
upon the execution of the document and 
the transferors had merely the right to 
get back the property the event of their 
taking advantage of the condition within 
the specified period of eight years. 
Mr. Bakshit on the other hand, on be¬ 
half of the plaintiffs-respondents to this 
appeal, relied upon and emphasised the 
reasons given by the learned Subordi¬ 
nate Judge in the course of bis judgment 
in support of his view that the transac¬ 
tion was really a mortgage and not an 
out amfout sale. In particular Mr. Bak- 
shit says that the clause in the docu¬ 
ment, to which I have just referred, is 
really in favour of the plaintiffs because 
there is no stipulation in the document 
providing for a re-conveyance of the 
land in question. It simply provides 
that " you (that is, the transferee) shall 
return hack the said lands with this 
kabala.” Those words, says Mr. Eak- 
shit, clearly indicate that the transac- 
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tion was a mortgage, seeing that what 
the parties agreed to was that if the 
principal and an equal amount of pro. 
fit were paid within a period of eight 
years the transferor would get back the 
lands and the kabala would be handed 
over for cancellation. On the whole I 
think the view put forward by Mr, Sen 
is correct and moreover I think I ought 
to give greater weight to the fact that 
the document is expressed to be a 
kabala (i. e., a deed of sale) and to the; 
provisions in it indicative of absolute 
conveyance of the lands, rather than to| 
the other fact already discussed, namely, 
that in the margin there happens to be 
the expression “kat-kabala.” In myj 
opinion, such an endorsement placed 
outside the actual terms of the docu¬ 
ments by no means necessarily stamps 
the instrument with the character of a 
mortgage. 

The expression in any case might 
be intended to do no more than in¬ 
dicate that the document was a deed 
of sale with a condition subsequent. 
The marginal addition cannot be taken 
conclusively to affect the transaction set 
forth in the document with all the in¬ 
cidents and implication of a mortgage. 
The descriptive expression may mean no 
more than that the kabala contains a 
condition for re-purchase of the lands 
described in the kabala on certain terms. 

I take the view therefore that I ought 
to pay more attention to what the 
document itself says than to a merej 
existence of a descriptive expression onj 
the margin of the document whichi 
might have found its way there by some; 
wholly fortuitous circumstances or forj 
some,extraneous reason. I do not think 
that much weight need be given oneway 
or the other' to the fact that the condi¬ 
tion for getting back the land by 
payment of money is expressed by the 
words "if the said principal amount and 
an equal amount of profit be paid,” be¬ 
cause it has to be borne in mind that 
whatever the nature of the transaction 
was, undoubtedly throughout all the 
years subsequent to the transfer, the de¬ 
fendant was in possession of the land 
and enjoyed therefrom all the profits 
accruing from the nse and occupation of 
it. Mr. Bakshit has argued^^that be- 
cause the words used are "principal 
amount and an equal amount of profit,” 
they ought to be road and construed as 
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if thoy were principal amount and in. 
terest.” He lias sought to explain the 
particular form of words in the docu- 
inont upon the ground that the parties 
to the transaction are Mahomedans and 
so have disguised what is in substance a 
mortgage in the form of an out and out 
sale in order not to offend against the 
roligious .principles of their community 
which at one time at any rate were op- 
posed to the lending out of money at in. 
terest. In support of this aspect of the 
matter, Mr. Bakshit cited the case of 
Mohammed Usman v. Abdul Bahman (6) 
(at p. 76 of 42 0 L J) where Mukerji, J., 
with the concurrence of Greaves, J., said: 

Tho Subordinate Judge saya that the docu* 
moat on tho face of it purports to bo a kabala, 
that the word ‘sale' is clearly mentioned in the 
docamonti.and it is also .stated in the document 
that tho purchaser, his sons and grandsons aro 
to onjoy the lands and the cxccnt.mt gives up 
his right and authorises the purchaser to trans¬ 
fer tho same by s.-ile or gift, etc. These terms 
nndouirtedly would go to show that the object of 
the c.vccutnnt was to tnako out that tho docu¬ 
ment would purport to he ono representing an 
out and out sale, llul that is a matter of very 
little coufciiuciice if wo take into consideration 
the fact that tho doAinicnt was exctutcd bet¬ 
ween lil.'ihoiiiedans, and even if tho real object of 
the parties was lo create a mortgage they might 
conceal that intention by u-.ing terms and ex¬ 
pressions of this de.sci'iption. 

Ill the same connexion, Lord Atkinson 
in Jhanda SiH(jh v. Wahiduddin (3) re¬ 
ferred to the propositiou of law laid 
down by Lord Cranworth which I have 
citod and said: 

“that statement of tho law by Lord t’ranworth 
w;i.s approved of in Manchester, Sheffield, and 
Lincolnshire Jlailway Co. v. North Central 
[Vaijjon Co. (7).” 

It may not bo applicable to transac¬ 
tions governed by the Mahomedan law. 
•Ijord Atkinson however went on to say: 

It (i e., the statement of law as enunciated 
by Lord Cranworth) was apparently held appli- 
cable by Sir Barne.s Peacock, who had vast 
cxporieiice of India and its people, to the case 
before him. In this particular case Sir Barnes 
Peacock decided that it was clear that the case 
was not ono of mortgagor and mortgagee, but 
.'lie of absolute .sale with a right to re-purchase 
within a period of ton years. 

Lord Atkinson was rf course referring 
(lO the judgment of Sir Barnes Peacock 
in the case of Bhagwan Sahai v. Bhag. 
wan Din (4). 

In tho light of that authority, I think 
that in the present ca8e_ th^ Ipaxned 

X A I K 1926 Cal llSisDO”'! 0 ’iO0=42 C 
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Subordinate Judge placed too much re¬ 
liance on the fact that the parties are 
Mahomedans. In his judgment he said: 

The pactioH are Mahomedans who, in this 
part of tho country, try to conceal the real 
nature of the tramaction in case of mortgages. 
The wording of the deed ibows that they prefer 
to call interest profit or khesarat or compensa¬ 
tion. 

It seems to me that the learned Sub¬ 
ordinate Judge has rather assumed that 
because the parties are Mahomedans the 
transaction must therefore be of a dif¬ 
ferent nature from what is apparent on 
the face of it and accordingly he seeks 
to explain the use of 2 )a>rticalar expres- 
sions upon that basis. That method of 
reasoning is however in my view, vlrong, 
because, instead of seeking to construe 
the terms of the document as they stand 
for the purpose of ascertaining the eil'ect 
of the document, it starts with the 
assumption that the transaction is other 
than its terms would indicate and then 
seeks to justify tbe„ use of those terms. 
To use a colloquialism, it is in effect 
putting the cart before the horse. Tho 
fact that the parties are Mahomedans 
does not really assist the Court to in¬ 
terpret the actual language of the docu¬ 
ment itself, which after all is really the 
only matter in a case like this with 
which tho Court is concerned. It seems 
to me only reasonable to hold that the; 
intention of the parties must be deduced! 
from tho language in which the docu- 
inent is couched and not by reference to| 
the particular religious beliefs or ethical 
doctrines of the persons using them. 

The other point raised by Mr. Bakshit 
that the document contains no express 
provision for the reconveyance of the 
property but only for the return of tho 
deed and the giving up of possession of 
the land also seems to have had consi¬ 
derable weight with the Subordinate 
Judge. As regards this point Mr. Sen 
referred to the case of Ayyavayyar v. 
Rahimansa (8). In that case A, having 
previously hypothecated certain land to 
B, executed a conveyance of it to him 
in 1873 for a consideration which was 
now found to have been an inadequate 
price. On the same day, B executed to 
A a “counter document," by which ha 
covenanted to re-convey the land and 
return the sale-dead, if the sale amount 
were repaid to him in cash on 27th 
May 1H75. The documents contained no 
“sT (Isboy'ii-Mad'im 
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provision as to interest and reserved no 
power for tiio purchaser to recover his 
purchase money. In 1888 A's repro- 
seutative, alleging that the transaction 
evidenced by the above documents was a 
mortgage, brought a suit to redeem it. 
It was held by tho Court, consisting of 
Sir Arthur Gollius and Shephard, J., that 
the transaction did not constitute a 
mortgage and that the plaintiff was not 
entitled to redeem. In giving judgment 
tho Court said:. 

Having regard to the iauguago used in tho 
two iustramonts, dated 17th January 1873, we 
think there cau be no doubt that a sale with a 
condition for re-purchase on the date specified 
was intended. The absence of reference to a re¬ 
conveyance does not appear to ns to bo impor¬ 
tant, and there ate certainly no words positively 
indicating that a mortgage was intended. 
There is no mention of interest and no power is 
reserved to the purchaser to recover his purchase 
money. 

That judgment indicates that tho 
Court was of opinion that the absence 
of a provision for reconveyance was not 
a decisive factor. 

In the present case, neither of the 
Courts below came to any definite find¬ 
ing upon another matter which might 
have been of some importance in the 
determination of the case, namely whe. 
that or not tho price of lis. 44, which 
wiis paid, was adequate. Therefore tho 
question of the consideration for the 
execution of this document cannot affect 
the determination of the case one way 
or the other. 

I can only decide this case therefore 
upon an examination of tho actual terms 
of the document. Bearing in mind the 
principles already set forth, I come to 
the conclusion that I ought to hold that 
the intention of the parties was that tho 
transfer would be in the nature of an 
jout and out sale with a right reserved to 
the vendor to re-purchase the land on 
the terms stated, at any time within a 
period of eight years from the date of 
the execution. 

It follows therefore that this appeal 
is allowed. The judgment of the Sub¬ 
ordinate Judge is set aside and that of 
the Munsif restored. The defendant is 
entitled to his costs-of this appeal. I 
make no order as to costs in the Courts 
below. 

x.s. Appeal allowed. 
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Amkeh Alt, J. 

KeUiahlal Dhar, In re. 

Application in Insolvency case No. 24 
of 1923, Decided on 28th Juno 1932. 

Precidency Town* Iniolvency Act (3 of 
1909), Ss. 23iand 41—Annulment of adjudi¬ 
cation on failure to apply for discharge— 
Fund vest* in Official Assignee 'for benefit 
of creditors. 

Where an adjudication is annulled by reason 
of tho default of the im-olvciit, Ihc intolM-nt 
is to lose tho benefit of the iitsoUeney, hut is 
not to benefit by tho anuulmbut. Ilenco orr 
an annulment under S 41 being made, the fund 
should bo vested in tho Oflicial ANSignco or pro¬ 
per olTicer under the Act in force, and is so 
vested in him for tho benefit of‘tho c rfdilors, 
and may be dealt with as if the fund was being 
dealt with in the insolvency; and Iho insolvent 
cannot claim ihe money midcr S. 23; A i Jt 
1930 Mad 27H, Fidh [T’ :-!»7 0 1] 

On tho annulment of an order of adjudication 
tho Court ordered that the money was to bo in 
tho hands of the Ofljcial Assigi.ee Mid should 
be kopt pending further order of the Court. 

Held: that ovou though the.c was no enpiess 
order vesting fund in uny per.soii, still that was 
the intention and that the irisolvtnt cannot 
claim it. [1’ S67 C 1] 

Sv.dhir Boy —for Applicant 
J. C. Hasra— the Grotlitor. 
Judgment.—This is an applicalinn by 
the Official Assignee of Calcutta for 
directions. The directions asked fur ate 
not spocifiod in the pr ayer to the jieti- 
tion. The matter arises in this way: 
Kcshablal lihar was adjudicated on 9th 
April 1923. Beereshwar Ghosh, the ere- 
ditor, appearing on this present appli¬ 
cation, lodged Iris proof on IJth July 
1923. Nothing apparently was done in 
the insolvency. On 23rd April J92H 
the.Official Assignee applied for and ob¬ 
tained an order for annulment on the 
ground that the insolvent had not ap¬ 
plied for his discharge, the application 
being under S.41, Presidency Towns In¬ 
solvency .^ct. The order was made wrtli 
tho direction that the niunoy to the cre¬ 
dit of tho estate in the hands of the 
Official Assignee be kopt pending the fur¬ 
ther order of the Court. I have not got 
the order before me, but that gives the 
sense of the direction. The sum to tho 
credit of the estate was a sum of lie. 903, 
and that is the sum which is now in 
question. The insolventapplied for pay¬ 
ment to him of that sum. Apparently 
notice of that application was given to 
Beereshwar Ghosh, the creditor, wlio 
opposes. Keshablal Dhar claims the 
money under S. 23, Presidency Towns In- 
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solvency Act, on the {jround that, by the 
terms of that section, unless there is a 
spccilic ojcler vesting the fund in any 
other person for the benefit of the cre¬ 
ditors, the fund reverts to and vests in 
the " insolvent.” He further relies on 
the fact that, if compelled to sue, the 
creditors’ claim is well barred by limi- 
tation. 

I In my view, the principle of the law 
is as follows; Where an adjudication is 
lannullcd by reason of the deiault of the 
jinsolveut, as in this case, the insolvent 
|is to lose the benefit of the insolvency, 
but he IS not to benefit by the annul¬ 
ment. The annulment is not for his 
advantage. I therefore agree with the 
Iruling in Jelhiijt Pcniji v. Krishnay- 
ya (U, that riorrnalh, on an annulment 
under S.'4 being made, the fund should 
be vestej in the Oilicial Assignee or pro¬ 
per ofiicer under the Act in force, and is 
so vested in him fur the benefit of the 
creditors and may he dealt with as if 
the fund was being dealt with in the 
insulvoucy. Althuiigli the order in this 
case ilooa not specilically vest the fund 
in tliu (Mlieiiil Assignee, 1 take it that 
.such was the intention. In any event, 
tlio (ji'der kept the fund in suspense. 
Although T do not think it necessary, I 
am preiJ.ired now to make an order ves¬ 
ting this fund in the Official Assignee 
for the benefit of the creditors, and he 
will ileal with it as indicated abovo- 
Having regard to the nature of the 
appliciitii'ii, to the lapse of time and in- 
ai tivity of the credito s, I propose to 
give Koah.ihlal Dliar his costs of this 
application out of the asMofs, as also the 
costs of the Cl editor. The Official As- 
signeo’a costs will also come out of the 
assets. I certify for counsel. This for 
practical purposes will effectively dis- 
poso of the fund in question. 

K s. Orfhr arrnriUngly 

1 AIK I'.llib Ma.r I U 851=62 Mad 
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Rankin C J. and C. C. Ghosk, J. 

Pnrettlir m —Appellant. 

v 

Offi h-l Assignee of Cal-'utt^ —Respon¬ 
dent 

ln-olveri"v Appeal No. 97 of 1931, De¬ 
cided m I■th FuiV 1 9 2 

Insolvency Compoaition deed—Balance of 
amount le't wilK trustee after paying credi- 
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tore — Trustee < pay such balance tn 
debtor. 

Under a composition deed, a trustee was en¬ 
trusted with the assets o{ the insolvent-debtor to 
pay to the creditors who prove thoir claims. 
After paying the demands made, a balance was 
left in his hands as some of the creditors did not 
make their demands or take steps to do so. The 
debtor applied for payment of that amount to 
him. 

Held', that the unclaimed balance was in the 
hands of the Official Assignee not as Official As¬ 
signee but as a trustee and that he had power to 
pay the samo to the debtor. [P 387 C 2] 

Sufihir Bay and S. E. Basu —for Ap¬ 
pellant. 

Facts —The Official Assignee obtained 
possession of assets to the extent of 
Rs 17,000 and the creditors of the firm 
proved their claims in the insolvency. 
After some three years, a deed of compo¬ 
sition was approved and the adjudication 
was annulled. The material portion of 
Cl. 4 of the composition deed was ; 

4. That the payment of tho composition be 
secured in the following manner: . . . . (b) The- 
trustee shall stand personally responsible for and 
pay to such of my creditors as would prove their 
claim a dividend of annas 4 in everv rupeeof the- 
principal amount of our debt due to them res¬ 
pectively within three mouths from tho date of 
tho order. Tho mode of payment shall bo in the 
discretion of the trustee, (cj In consideration 
of the trustee paying all sums of money in the 
manner stated above, all the assets and outstan¬ 
dings of our business as also real and personal 
estate will be assigned over to him 'which when 
rcali/.ed shall be appropriated by the trustee to¬ 
wards the -idvances made by him for tho pay¬ 
ment of our debts aforesaid to the extent of his 
said advance.-) and tho balance, if any, shall be 
paid to us. 

A trustee was appointed and the cre¬ 
ditors ware to get 4-anna8 in the rupee 
under the composition deed. The majo¬ 
rity of the creditors received their claima 
from tho trustee and there was a balance 
of amount left with the trustee which 
WHS not demanded by the other credi¬ 
tors. The debtor firm applied for pay¬ 
ment of this amount. 

Biinkin, C. J.-~ We will make an order 
that the Official Assignee be at liberty to 
pay to the appellant who was debtor in 
the insolvency, the unclaimed balance of' 
Rs 2,256 2-10, which is in the hands of 
tho Official Assignee, not as Official As- 
sigue'e in the insolvency, but as a trustee 
of r.he fund put up in connexion with the 
composition arrangement made with the 
sanction of the Court. In my judgment, 
we have power to do this and the order 
should be made. 

C C Ohose, J .—I agree. 

K.S. Order accordingly. 


Paeeshram V. Oppl. Assignee (Rankin, C. J.) 
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Bankin, C. J. anu Costkllo, .1. by reason of the present petition, which 

Mr. Miriam Alice Mo«/c—Appellant. Petition for dissolution of marj-iage. 

„ grounded* on allegation of adultery by 


Mr. William Monk —Bespondent. 

Appeal No. 43 of 1932, Decided on 
'12th July 1932 in Suit No. 24 of 1931. 

(a) Divorce Act (1869), S. 14—Separation 
deed condoning misconduct—Subsequent suit 
for dissolutionof marriage—Wife cannot rely 
on misconduct prior to separation deed. 

In a separation deed there was a clause by 
which both parties had agreed to condone the 
previous misconduct and not to take any action 
in respect of such misconduct. Subsequent to 
this, wife applied for dissolution of marriage on 
ground of adultery on the part of the husband 
coupled with his previous misconduct. 

Held', that she was precluded from relying on 
the misconduct prior to the deed of separation: 
Case law referred. [P 390 C 2; P 391 0 1] 

(b) Divorce Act (1869), S. 55—Unsuccessful 
appeal by wife—Husband need not pay' costs 
to wife—Costs. 

There is no practice which requires the Court 
to make the husband pay the costs of an unsno- 
cessful appeal by an unsuccessful wile. 

[P 391 C 2] 

Isaacs —for Appellant. 

Gregory and S. K. Basu—tor Bespon- 
dent. 

Bankin, G. /.—This is a wife’s appeal 
from the judgment and decree of the 
learned Judge on the original side, who 
has dismissed her petition for dissolution 
of marriage. It appears that the parties 
ware married on 26th April 1920. There 
is issue of the marriage, one son Derek, 
born on 13th March 1924. In 1921 the 
wife began proceedings for judicial sepa¬ 
ration in this Court which proceedings 
were discontinued. On 24th November 
1930, the parties entered into a separa¬ 
tion deed, upon the terms of which the 
main matter for decision arises. On 13th 
July 1931, the wife brought another suit 
against the husband, which she with¬ 
drew. On 3rd September 1931, she 
brought the present petition. In the 
first instance, four issues were settled. 
One was whether the petition was barred 
by rSason of the previous proceedings. 
The second was whether the petitioner 
was entitled to refer to acts of cruelty 
alleged in the previous proceedings. 
Neither of these issues appear to be 
effective, nor indeed is there anything 
in the points which are raised thereby, 
Issue 3 is now the main matter before us: 

“Is tho petitioner, by reason of the deed of 
separation refereed to in para. 13 of the plaint, 
precluded from relying upon the acta of cruelty 
alleged?” 


the husband subsequent to the separa¬ 
tion deed of 24th November 1930, coupled j 
w’ith allegations of cruelty, charged to) 
have ta'ken place prior to tlie execution 
of that deed. Before tho learned Judge, 
the terms of Cl. 3 of the deed were care¬ 
fully discussed. The terms of the clause 
are as follows: 

No proccodings shall be taken by or on behalf 
of the said William Boyd Monk or the said Alice 
Miriam Monk against the other of them in res¬ 
pect of any misconduct or alleged misconduct 
previous to the date of these jnesents and any 
oSenca which may have been committed or per¬ 
mitted by either of them against the other is 
hereby condoned. 

It is to be observed tliat this clause is 
in two jiarts and I will consider later 
whether the part w'hioh refofb to con¬ 
donation can, in any way, be regarded 
as cutting down the effect of the iirst 
part of the clause, which says: 

No proceedings shall bo taken in respect of any 
misconduct previous to date of those prcaents. 

The learned Judge came to the con¬ 
clusion that the term of tho clause pre¬ 
cluded the wife from founding upon al¬ 
leged acts of cruelty by tho husband 
committed prior to the date of the deed, 
oven in a case where her claim to dis¬ 
solution of marriage was partly grounded 
upon alleged acts of adultery by the 
husband committed afterwards. Ho 
therefore held that this term'of tho deed 
was a bar to the suit, so far as it was 
founded upon allegations of cruelty prior 
to November 1930. As tho parties had 
been living separate since the date, the 
wife was naturally enough not in a jiosi- 
tiou to allege cruelty committed after the 
date of the deed; as the law under the 
Indian Divoroe Act stands, she could make 
no case for dissolution of marriage on 
the ground of adultery by itsolf, though 
she could get a judicial separation merely 
by reason of the adultery. Tho learned 
Judge, having decided as to the effect of 
Cl. 3, allowed the wife to raise an issue 
whether the deed of separation had not 
been obtained from her by coercion: on 
that question he found against the wife 
and in favour of the husband. That 
matter has not been further agitated 
before us. On bis giving this decision, 
learned counsel for the wife did not pro¬ 
pose to tender further evidence and the 
suit was, accordingly dismissed.' 
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At the hearing of this appeal, we have 
been taken very carefully by Mr. Isaacs, 
on behalf of the wife, through the oases 
in England, which have raised the ques¬ 
tion whether or not subsequent miscon¬ 
duct enables a party, who has entered 
into a covenant to the effect that prior 
acts of misconduct are not to be put in 
issue in subsequent proceedings, to found 
upon them, as part of the grounds of re- 
lief, subsequent misconduct having oc- 
curred. On this question, the first autho- 
rity is the case of Bowley v. Bowley (1), 
a decision of the House of Lords in 1866. 
That was a case where, after the Divorce 
Court had boon e,stai)lished in 1858, 
the wife brought a petition for divorce 
against the husband on the ground of 
cruelty and adultery. At the trial, the 
case was‘coinproinised and a juror with¬ 
drawn, Ijie husband uiuloi taking to exe¬ 
cute a deed of sofiaiation with certain 
covenants: tjio term of the compromise 
which affects the i)rc.sont quo&tion is as 
follows; 

'’the petitioner iiiiilerta1{ing not to institute 
otlicr procceclijigs in tho Divurco Court.’’ 

That w'as on 12tli Jlarch 1861. On 
9th May 186:1, ^Ir.s. ilowloy filed a fre.sli 
potilioti in tho Divorce Court, charging 
tho samo acts of misconduct as were ro- 
forrod to in tho first petition, charging 
other acts of misconduct alleged to have 
taken place, though not to her know¬ 
ledge, prior to the date of the compro¬ 
mise and cliarging further acts of mis¬ 
conduct since tho date of the coinpro- 
niise. Sir James Wilde (afterwards Lord 
Pem/ance) was of opinion that slio coidd 
not do so. lie said; 

It lias bron ingeniously argued, that the adul¬ 
tery charged to have been (onimitted in 1SG2, 
that i.s, after tho date of the deed of compromise 
revived tho previous cruelty, as it would do in 
an ordinary case of a condonation. Now, con¬ 
donation is that spucios of forgiveno-ss or iccon- 
-iliation which, in furtherance of the marriage 
bond, tho law has declared to bo binding only on 
•'ondition of future good conduct. Iliit bore 
there is no such condition to be found. 

He dealt further shortly with tho 
question of public policy. He said: 

The agreement has been violated. Why should 
not tho Court give it effect? 

Tie proceeded to distinguish between 
the course taken by the Court in fur¬ 
therance of the obligation of marriage 
ttiid tho view that was taken by the 
Court when tho arrangement between tho 
l>ai'tics was not for the furtherance of 

1. (lSCb} iHL63. 


marriage, but for bringing cohabitation 
to an end. That was the judgment which 
went on appeal to the House of Lords 
and both Lord Chelmsford and Lord 
Cranworth wore of opinion, first, that 
“no condition as to the absence of future mis¬ 
conduct could be read into the undertaking not 
to institute other proceedings in the Divoica 
Court"; 

further, that that undertaking did not 
affect in any way subsequent acts of 
misconduct and, thirdly, that it did 
comprise all deeds of misconduct up to 
the date of the compromise itself, whe¬ 
ther the wife was shown to have no 
knowledge at the time of the compromise 
or not. The view taken in the House of 
Lords was: 

“The learned Judge Ordinary very properly re¬ 
jected the supposed analogy between this case 
and .a case of condonation. In the latter case 
there is a conditional forgiveness; here there was 
an absolute release." 

liord Cranworth says: 

“It necessarily follows that inasmuch as she 
has now instituted proeqedings founded in part 
upon something which occurred before that time, 
the suit cannot be sustained, and consequently 
tho decree appealed from must bo affirmed." 

I do not refer to this case for tho pur¬ 
pose of assuming that tho construction 
of ono contract must bo a guida to the 
construction of another. 1 refer to it to 
show that we have to keep in our minds 
two things as separate things. The Com¬ 
mon law question of release is one thing; 
the question of condonation for purposes 
of Ecclesiastical Court or Divorce Court 
may be different. In tho present case 
from tire words 

"no proceedings shall be taken in respect ot 
any misconduct previous to the dato of those 
presents" 

it does seem to roe that it is impossible 
for us either by reason of the context or 
by reason of any general principle to 
insert an exception into tho clause before 
us, and it is all the less possible because 
it is now settled and eiktablished law 
that aa agreement of this sort is not to 
be read as impliedly subject to good 
conduct on the part of the parties. 
Whatever was right and whatever wa.s 
wrong in the case of Gandy v. Gandy (2) 
commented upon in the case of Hyman 
V. Hyman (3) that line of decision has 
established that the view at one time 
taken by Sir James Hannon to the effect 
that there is an impli ed cond ition 

2. (1882) 7 I* i> 168=5i L J P 41=80 W H G73 

=40 L T 607. 
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at^ainst niiscouduct in a deed of sopara. 
tion is unfounded. The next case, which 
bears auy close analogy to the present 
case is the case of Norman v. Nor¬ 
man (4J. There the wife had instituted 
divorce proceedings against her husband. 
After the husband entered appearance, 
terras were arranged and a deed of sepa¬ 
ration was executed. After reciting the 
proceedings, the deed went on: 

"All further proceedings in the said suit by 
the said Maty Ann Norman against the said 
William Norman shall be stayed and that the 
said Mary Ann Norman shall in no wise attempt 
to revive the same in any manner whatever.'’ 

It is to be observed that "the same" 
in that clause refers to proceedings in 
the said suit. The husband, having 
afterwards committed adultery and a 
suit for dissolution of marriage having 
been instituted, in which the previous 
misconduct was part of the grievance 
alleged, Bargrave Deane, J., took the 
view that the case was not on all fours 
with the previous case of Nose v. Nose (5) 
where the clause expressly said that in 
no future proceedings should tho antece¬ 
dent charges be relied on. In Norman 
v. Norman (4)—a new suit upon a fresh 
allegation of adultery—there was not an 
attempt to revive the previous proceed¬ 
ing and, on that ground, Norman v. 
Norman (4) is a different case from tho 
case now before us. The matter came 
before Sir Gorell Barnes in the case of 
Baleombe v. Balcomhe (6). The covenant 
in that case, for all practical purposes, 
was the same as the covenant before us 
now and it was contended that the 
cruelty which preceded tho deed was 
revived by subsequent adultery. It was 
emphasized that the second part of the 
elaborate clause in Nose v. Nose (5) did 
not find place in the covenant. Sir 
Gorell Barnes, having remarked, in the 
course of the argument, that Nowley v. 
Nowley (l) was more against tl^e peti¬ 
tioner than the case of Nose v. Nose (5), 
proceeded to decide the case'before him, 
upon*other grounds, it being very notice¬ 
able that he was not prepared to hold 
that, on the terms of the deed in that 
case, subsequent misconduct enabled the 
previous misconduct to be utilized, lie 
hold that, for all practical purposes in 

4. (inosl P G=77 P 8=24 TLB 37=98 
L T Cl. 
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that case, the husband had repudiated 
the deed, be had gone away to America, 
he had ceased to make any payment 
under it and he had torn up the copy 
which he had before leaving the country. 
It was held, in these circumstances, that 
tho deed was no longer binding on the 
petitioner at all. The Court was very 
careful not to lay down tho proposition 
that subsequent misconduct revived the 
previous misconduct against tho terms of 
the deed. The next case, which throws 
any light upon this question, is the case 
of Ehlers v. Ehlers (7). That was a case 
in which the clause in the deed of separa¬ 
tion, whichlllorridge,.!., had to construe, 
contained two parts. The first part was 
very much to the same effect as the first 
part of Cl. 3 in tho present case: 

"Noithor .... shall he at liberty to take any 
legal proceedings against the other of them in 
respect of any matters which hav% hitherto 
occurred.” 

But tlie clause wont on to say: 

“Neither .... shall bn at liberty to take any 
proceedings in tho future for a judicial separation 
or any proceedings whatsoever other than tho 
proceedings for a dissolution of niarriago." 

Apart from exceptional misconduct, 
which could hardly have boon in tlio 
contemplation of tho parties, the wife 
could only get dissolution of marriiige by 
proving in addition to adultery some 
acts of cruelty. Under tho sejiiration 
deed, she could not allege de.sortion. It 
was held by Horridge, J., that tho second 
part of the clause showed that, in tho 
event of subsequent adultery by tho hus¬ 
band, previous cruelty was intended to 
be taken into account as a ground of 
relief at tho instance of the wife. In his 
opinion: 

"If the clause bad ended with tho word=! 
‘hitherto occurred,’ the petitionee's claim to 
revival would have bocn defeated, but the latter 
part of the clause can only rofor to using tho 
past cruelty in addition to subsequent adul¬ 
tery.” 

It appears to me that if wo take the 
first part of Cl. .3 of the present deed by 
itself the correct view to take is that 
this is a release not expressed to bej 
conditional and that there is no condi¬ 
tion to be imported to the effect that 
subsequent adultery by the husbandj 
brings the effect of the clause to an end.i 
The second part of the clause before us 
is to the effect that any offence which 
may have been committed is hereby 
condoned and it may possibly be said 

7. (1916) 118 L T 1215. 
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that, if the meaning attributed to the 
first part of the clause is vhat I have 
concluded it to bo, the second part of 
tliis clausa would bo unnecessary; and 
that therofore reading the clause as a 
Vir'hole, the first part of the clause should 
not ho taken to mean more than a condi¬ 
tional release, a release conditional upon 
subsequent good conduct. This argu- 
niont however can he shown to he en¬ 
tirely bad if only by a consideration of 
the case of Gooch v. Gooch (B) where 
Sir Francis .lenne had before him the 
question of the effect of such a clause as 
this when the previous misconduct was 
being relied upon not by the petitioner 
us a iiart of hor ground for relief but by 
the respondent as a part of his answer. 
In that case, the wife, after a deed 
almost exactly in terms of tho present 
clause, j*resonted a petition for judicial 
separation against the liusband on the 
ground of adultery committed subse¬ 
quent to tho deed; tho husband, in his 
answer, charged the wife with adxiltery 
comniittod prior to tlio deed; and tho 
whole point of that. decision turned 
upon tho fact that, in tho deed of sepa¬ 
ration, Uieie was no clause about condo¬ 
nation. It wa.s hold that: 

“The rovr/iaiit in the deed of !fop:vt:vi;ion was 
not cquivuleiit to (‘ondoinitioii, and that it did 
not preoUulc the hasb.and Iroiti pleading; in 
answer to his wife’s petition adultery eomraittad 
hy hor heforo tho date of the deed." 

I am of oiiinion therefore that the 
• looiaion of tlio learned -Judge upon the 
effect of Cl. 3 was right and that, in 
view of the fact that that decision hav¬ 
ing 1)0011 given, the wife diil not proceed 
with her case in order to olitain a judi¬ 
cial separation on the ground of adultery 
suhsoiiuout to the deed, tho learned 
,!udgo was entirely right in dismissing 
the suit. In my judgment, this question 
of the effect of the clause is upon the 
I'lnglish cases the only question which 
is reasonably open to debate. It is sug¬ 
gested to us that it might be -lioid that 
if the clause has tho meaning which I 
have given to it, the clause is void as 
contrary to public policy. As to that I 
can only say that there stand to the 
contrary the decision of the House of 
iiords in liowlcij v. liowley (l), the deci- 
:sion of the Court of appeal in Hose v. 
/I’fw (.'j), the decision of Lord Me rriv ale 
^ s. (wyaVp 0'3=6*2' l’j r 78=:4i Sye ow¬ 
ed Tj T 402. 


in tho case of L, v. L. (9), a decision 
which was given after considering the 
effect, if any, on the present question of 
the case of Hyman v. 'Hyman {S) deoi- 
ded by the House of Lords in 1929. 
That matter therefore is not open to 
reasonable discussion. 

The only question is as to costs of 
this appeal. I have satisfied myself 
that there is no practice which requires 
us to make the husband pay the costa of 
an unsuccessful appeal by an unsuccess¬ 
ful wife and, in the present case, the, 
facts are such that it would be quite 
impossible for us 'to make any order 
more favourable to the wife than that 
the parties are to pay their own costs, 
and 1 propose that we make that order. 
The appeal is dismissed. 

Costello, J. —I too am of opinion that 
Gl. 3 operates as an absolute release and 
not merely by way of conditional con¬ 
donation. For the reasons given by ray 
Lord I think that* the appeal must be 
dismissed. 

_ dismissed. _ 

9. (1931) P 63=47 T L E 260=75' S j 192= 

144 JCj T 723. 
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Gotta and M. C. Gitosi*:, JJ. 

Jnanendrahumar Bay and others — 
Plaintiffs—Appellants. 

v. 

Dileephimar Bay and others — Defen¬ 
dants—Kespondents. 

Second Appeal h{o. 1861 of 1929, De¬ 
cided on 17th June 1932. 

Bonsai Tenancy Act (8 of 1885), S. 67— 
Landlord cannot claim intcrent or damages 
where rent is undetermined till decision of 
Court. 

Tho question of awarding interest on arrears 
of rout either under tho general law or under 
S. G7, Ben. Ten. Act, cannot arirc until tho 
rent payable by the tenant has been determined. 
Where the r.-iio of tent p.ayiibJe by tho tenant is 
required to bo fixed by the Court, tho landlord is 
not entitled to interest or damages on the ground 
that the tenant did not pay rent at the late 
claimed by the landlord ; 1 WH 6C; 1 PV! .73 and 
10 P- n 106, Itaf. ■ [B 39:i 0 1] 

The discretion or the option left to the Court 
in the matter of awarding interest on rent de¬ 
creed is not taken away by changes in law made 
by S. C7, of Act of 1886 : 22 Gal 214 (PC), ReJ. 

[p .-iga 0 1] 

Apurbacharan Muhherji and Durga- 
charan Bay Chaudhuri —for Appollants. 

Gunadacharan Sen, Jateendranath 
Sanyal and Birajmohan Majumdar — 
for Hespondentis. 
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Guha, J. — This appeal is directed 
agaiust decision of the learned District 
Judge, 24 Parganas, passed on appeal in 
suit for rent and cesses in which a claim 
for damages was also made. The plain, 
tiffs in the suit claimed rent for the 
years 1325 to 1328 B. S., on the footing 
that the annual rent payable by the 
tenant defendant was Bs. 72B.4.7|| gan- 
das, and this was on the allegation that 
the tenant was holding as part of his 
tenure an area of land for wiiich he was 
not paying rent. The definite allegation 
made was that the defendant vvas in poa - 
session of 1,398 odd bighas of land while 
he was paying Bs.'533.5.6 gandas as rent 
for only 1,000 bighas. The original rent 
payable in respect of the tenure, it may 
be mentioned, was Bs. 32 (>..5-7'^ gandas 
for an area of 570 odd bighas land. The 
Courts below have agreed in passing de¬ 
crees in favour of the plaintiffs for 
arrears of rent at the rate mentioned by 
the plaintiffs, negativing the defence of 
the tenant defendant, which mainly re¬ 
lated to this, that the plaintiffs were not 
entitled to the additional rent as claimed 
in the suit. 

In the decree of the trial Court, 
an amount was mentioned as dama¬ 
ges decreed in favour of the plain¬ 
tiffs, although tho judgment of that 
Court contained no decision or direction 
so far as payment of damages was con¬ 
cerned. Tho learned District Judge, on 
appeal, has reversed the decree of the 
trial Court and has held that the plain¬ 
tiffs “will not get the damages” as men¬ 
tioned in the decree of the trial Court. 
This appeal, by the plaintiffs in the suit 
relates to the question that, after the 
decision of the Court of appeal below 
disallowing damages, it was incumbent 
upon that Court to allow the plaintiffs 
intoroat on the arrears of rent, although 
no interest was, in point of fact, claimed 
in the suit. 

The argument in this behalf was 
l)ase(^ upon the provision contained 
in S. 07, Ben. Ten. Act; and it 
was contended on behalf of the-appel¬ 
lants that the Court below has altogether 
overlooked S. 67, which enacts that ‘an 
aiToar of rent shall bear simple interest 
at tho rate of 12^ per cent per annum.” 
Beliaiico has been placed on certain ob¬ 
servations contained in the judgment of 
Bampini, Ag. C. J., in the case of 
Kripa Bindhu Muheijee v. Annada 
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Sundari (l) decided by a Full Bench of 
this Court, to tho effect that 

"Section 67, Ben. Ten. Act, made a great 
change in the law. Under S. 21, Act 8 of 1869, 
an arroar of rent wan only ‘liable to interest." 
This gave the Court a discretion to award interest 
or not, as It thought fit. iNo such discretion is 
allowed by S. 67." 

In the arguments advanced on behalf 
of the appellants.* no 'importance or 
significance is attached to the words of 
the section that follow those quoted 
above namely: 

“from the expiration of that quarter of the agri¬ 
cultural year in which tho instalments fall due 
to the date of payment or of the institution of 
tho suit, whichever date is earlier," 

and the position is entirely ignored that 
Ss. 54 to 67, Ben. Ten. Act, lay down a 
special law as to contracts between land¬ 
lord and tenant, and indicate, that the 
tenant could not be relieved from his 
liability to pay interest on Srilsars, un- 
less either the amount is paid to the 
landlord, who is bound to grant receipt 
for tho same, or unless a receipt is grant¬ 
ed by the Court in which ii deposit is 
made under S. G2, of tho Act: (see the 
judgment of Mitia, J., in tliocase decid¬ 
ed by tlie Full Bench referred to 
above). The change in the previous law 
cannot he disputed, but tlie liability to 
pay interest arises and tire pi^wor of tho 
Court to award interest as mentioned in 
S. 67 is to be exorcised in tho manner 
indicated in tlie provisions of the law to 
which reference has been made al)Ove. 
It may be noticed that, according to tho 
obsorvations of their Lordships of tho 
Judicial Committee of the Privy Council 
in tho case of Ucmanta Kiimavi iJt'hi v. 
Jaaadindra Noth Boy (2), the provision 
in S. 67 “only applies to cases where the 
rent is “payable quarterly.” In the 
above view of the question arising for 
consideration, S. 67, Bon. Ten, Act, can- 
not possibly support the contention that 
there was no option or any discretion 
left in the Court, in the matter of award¬ 
ing interest in a case like the present, 
even though, as has been noticed above 
there was no claim for interest made hy 
the plaintiffs in the suit. Furthermore, 
regard being had to the fact that tho 
plaintiffs’ claim for rent in the suit was 
not at the rate admitted by the tenant, 
additional rent having been claimed for 

i" (1907) 36 Cal 34=0 C L" j“'273=ll C W N 
983 (F B). 

2. (1894) 22 Cal 214=21 I A 131=6 Sar 473 
(P C). 
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the excess ^re a in possession of the 
tenant, who setup a case of consolidated 
jrent settled by the document creating 
tenure, the question of awarding interest 
jon arrears of rent, either under the gene* 
ral law or under S. 67, Ben. Ten. Act, 
Icould not arise, until the rent payable 
by the tenant had been determined 
|as it was determined in the case be¬ 
fore us, by the decision of the Court 
below, an appeal against which has 
bean dismissed by this Court. Where 
the rate of rent payable by the tenant is 
required to be fixed by the Court, the 
plaintiff is not entitled to interest or 
damages on the ground that the tenant 
{did not pay rent at the rate claimed by 
the landlord. 

, The rent of the tenant was undeter- 
jmincd till decision was given by this 
jCoiirt^and he was not liable for interest 
jon arrears of rent: see in this connexion 
the cases of CJolam AH v. dopal Loll 
Tagort> (j), Snvipera Khatnon v. dopal 
Loll Togor-' (4) and Eaj ^fohun Neogee 
Anund Ghunder Chnmdhry (5). There 
was, in point of fact, no claim for in¬ 
terest on arrears of rent, made by tho 
plainbiffs’in the suit. Such claim was 
not maintainable under S. Ci?, Ben. Ten. 
Act. No interest could also be claimed, 
nor any allowed by theC-jurt, in view of 
the fact that the rato of rent was not 
ascertained or determined till tho deci¬ 
sion of tho Court of appeal below, and 
the dismissal of the appeal against that 
decision. Interest could only bo award- 
ded on arrears of rent, at tho rate finally 
determined. There could therefore be 
no claim and there was, in point of fact 
Inorie in the case before us. On all these 
jgrounds, the contention urged in the 
{appeal that tho Court of appeal below 
lhad no option or diaci’etion in the mat- 
Iter of awarding interest on rent decreed 
jin favour of the plaintiffs in the suit is, 
!iii our judgment, wholly untenable and 
must be overruled. In the result the 
appeal fails, and is dismissed with costs. 

M. C. Ohone, J. —I agree. 

K.s. Appeal dismissed. 

“3. (is6t)"rw if 56. 

4. (1864) 1 w E 58. 

6. (1338) 10 W R lOG. 
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Guha, J. 

Satyaniranjan ChakravartyStnA others 
—Plaintiffs—Appellants. 

V. 

Habibar Sobhan — Defendant—Ees- 
pondent. 

Appeals Nos. 2467 and 2480 of 1930» 
Decided on 22nd December 1932, against 
appellate decrees of Sub-Judge, Birbhumr 
D/- 26th June 1930. 

(a) Part performance—Registered kabuli- 
yat to pay rent at certain rate—Agreement 
to reduce rent and realization of reduced 
rent—Tenant is entitled to pay only reduced 
rent even though no registered patta is 
taken from landlord. 

A certain rent was iixod by registered kaboli- 
yat ill the year 1382. Subsequently in 1906, there 
was an agreement to reduce the rent and rent 
according to tho reduced rates was taken till tho 
agreement was ratified by an oral contract in 
1920. The tenant did>not get registered pattas 
from the landlord. In a suit by the landlord 
claiming rent according to the kabuliyatof 1B82. 

lIeU\ that the doctrine of part performance 
applied as the tenaute were entitled to got a re* 
gislored patta from the landlord and as they had 
a .subsisting contract in their favour which 
could bo specifically enforced and that the land¬ 
lord was not entitled to re.'ilise rent at the rate 
mcntioijod in tlio kabuliyat of 1882: AIR 
1931 P G 79, Pel. on; 4 I R 1914 O 
27 and .4 I R 1916 P C \)*Ref. [P 396 C 2] 

(b) Trusts—Reduction of rent _ effected 
hy trustee authorized to do so is binding on 
trust estate. 

Where a trustee for tho time being is autho¬ 
rized by tho trust deed to grant reduction and 
remission of rent, such reduction or remission 
allowed bv tho trustee is binding on tho trust 
estate. ' [P 396 O 2; P 397 C 1] 

Sitaram Banerjce and Hart Prosanna 
Muhlu'rjee —for Appellants. 

Nasim Ali and Oopendra Kumar Ba- 
nerjee —for Eespondent. 

Judgmeiit.— The plaintiffs in the suite 
out of which those appeals have arisen 
sued the defendants, as Trustees to the 
Estate of Earn Eanjan Chakravarty, for 
realization of arrears of rent due iu res- 
I)eot of fourteen different jamas or te¬ 
nancies, for the period from Kartic to 
Falgun of the year 1334 B. E. The 
claim as made in the fourteen suits was 
resisted by the tenant-defendant, who 
had acquired interest in the tenancies 
in the year 1325 B. E. (1918), by pur¬ 
chase from the previous tenants the 
Chongdars, who in their turn derived 
their interest from the Eoys of Duarka, 
in whose favour the tenancies were 
created in tho year 1289 B. E. (1882), 
by Maharaja Earn Eanjan Chakravarty, 
the predecessors-in-title of the plain- 
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tiffs, who are trustees in possession by 
virtue of a deed of settlement (or trust) 
executed by the said Maharaja in the 
year 1284 13. E. (1887). The right of the 
plaintiffs to realize rent at the rates 
mentioned in the kabuliyats creating 
the tenancies in 1882, was denied by the 
defendant, who asserted that in the 
year 1313 B. E . (1906), the Maharaja 
granted a reduction of the rates of rent 
payable in respect of the tenancies to 
the then holder, Giris Chandra Ghong- 
^iar, by a document. The defendants as- 
eerted that there was a long continued 
payment of rent at the reduced rates, 
on the strength of the document of 190G, 
from 1316 to 1332 B. E. It was further 
asserted by the defendants that there 
was an oral agreement with the plain- 
tiffs, the present trustees, in ‘the year 
1327 B. E. (1920), on payment of selami 
Ac., giving effect to the reduction, grant¬ 
ed in the year 1906. The tenant defen- 
dant wholly repudiated the position that 
rent at the rates originally settled in 
respect of the tenancies in 1882, was re¬ 
coverable from him by the plaintiffs. 

On the pleadings of the parties vari¬ 
ous points were raised for determination 
in the suits. For the purpose of appeals 
to this Court, mention may be made 
of the main questions. The question was 
mooted as to whether Maharaja Ram 
Eanjan Chakravarty w'as competent to 
allow reduction of rent to the then 
tenant. The effect of payment of rent 
at reduced rates for a long period before 
the institution of the suits was to be 
■considered; and the further question 
was raised on the pleadings and upon 
the materials placed before the Court, 
as to the position created by the plain¬ 
tiffs by acceptance of rent at reduced 
rates, after the alleged agreement to re¬ 
duce the rates of rent on the part of the 
landlords in the year 1920: whether the 
■contract between the plaintiffs and the 
defendant as alleged by the rTefendant 
was pefformed in part, so as to create 
an equitable estoppel against the plain¬ 
tiffs precluding them from claiming' rent 
at the rate mentioned in original settle¬ 
ment of the year 1882. 

The' Court of first' instance came to 
the conclusion that the reduction in the 
rates granted by the trustee in 1906, 
could not be held to be binding on the 
plaintiffs, the present trustees; it was 
held on a construction of the deed of 
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trust (or settlement), that a trustee 
could have no power to. grant reduction 
of rent. It was further held that the 
document evidencing the reduction of 
rent in the year 1906, Ex. A-7 in the 
case, was without consideration and was 
“not to the advantage of the trust pro¬ 
perty." With reference to the agreement 
to reduce the rates of rent by the plain¬ 
tiffs themselves in the year 1920, the 
trial Court came to the decision that it 
could not stand "as bar to the plaintiffs’ 
realizing the kabuliyat rentals," As to 
the payment at reduced rate of rent, the 
trial Court came to the conclusion that 
in the year 1325, as also in 1333, there 
were payments at the original rates, 
thus demolishing the case of uniform 
payment at reduced rates. In the above 
view of the case decrees wore passed in 
favour of the plaintiffs, allowing their 
claims in the suits in full, negativing 
the defence raised by the tenant-defon¬ 
dant. On appeal by the defendant the 
learned Subordinate .ludge of Birbhoom 
has reversed the decision of tiie trial 
Court, on all material points arising for 
consideration in the cases. 

In regard to the reduction of rent 
granted in 1906 by the document 
Ex. .\-7, it was held by the Court of ap¬ 
peal below that the deed of trust (or 
settlement) itself contemplated reduc¬ 
tion of rent; that the Maharaja as the 
first trustee under the trust created hy 
himself, acted for the benefit of the 
estate in granting reduction of rent, and 
it did not lie in the mouth of the Maha¬ 
raja’s successors, his sons and grandsons, 
the plaintiffs, to question the discretion 
exercised hy the founder himself in the 
management of the trust estate, and 
that the plaintiffs themselves had rea¬ 
lized rent at the reduced rates, for a 
long period. The lower appellate Court 
has definitely found that it was through 
a mistake that full rates were lealized 
in the year 1325 B. E. and that the 
excess rent realized was credited to 
the rent realized at the reduced rates 
in the year 1327 B. B. With reference 
to the realization of rent at full rates in 
1333 B. E. the Court below has observed 
that the material placed before the 
Court by the plaintiffs were not suffi¬ 
cient for the purpose of proving realiza¬ 
tion of rent at full rates in that year. 
According to the lower appellate Court, 
the plaintiffs in the suits ratified the 
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old contract of 1906, and the contract 
of 1906 was superseded by a new con¬ 
tract by the plaintiffs in 1920, on receipt 
of substantial selami, whereby they 
agreed to execute pattas and accept 
tabuliyats at old reduced rates, subject 
to certain conditions about furnishing 
of security, and payment of cesses. The 
contract entered into in the year 1920, 
was according to the Court of appeal 
below, partly performed as there was 
acceptance of J'ont at reduced rentals up 
to the year 1332 B. E. and that even if 
the plaintiff's realized rent at the full 
rates in the year 1333 B. E. as alleged 
by them, their conduct at beat might be 
construed aa tantamount to refusal to 
execute pattas, as agreed to between the 
parties. 

It hits been pointed out by the Court 
below, that there was no time fixed for 
specific performance of the contract of 
1920, and the plaintiff's were therefore 
to execute the pattas on demand; it has 
l)eon found as a fact, that the defen* 
dant did not make any demand for get. 
ting the pattas from tlie plaintiff's, oven 
up to the time of the institution of the 
suits. The defendant’s right to got spo- 
cilio performance of the contract, i. e., 
for getting pattas executed by the plain¬ 
tiff's, the trustees, at leduccd lates, was 
still subsisting, at the date on which the 
suits were instituted. In the above view 
of the case before him, tiio learned Sub¬ 
ordinate Judge, in tho Court of appeal 
below, came to the decision that on 
e<iuitable grounds effect was to be {jiven 
to tho doctrine of part performance of 
the contiiict of 1920, and that the plain¬ 
tiffs were not therefore entitled to rea- 
lize rent at full rates as claimed by 
thorn in tho suits; but that they were 
entitled to realize rent at the redticed 
rates as shown in the document Ex. A-7, 
The arrangement for reduction of the 
rates of rent payalile on account of the 
tenancies in question, come to in tho 
year 1906, w'as agreed to by the plain¬ 
tiffs themselves in 1920. The plaintiffs 
have appealed to this Court from tho 
decision arrived at by the Court of ap- 
peal below, and the deernes passed by 
that Court, allowing the plaintiff's’ 
claims in the suits only in part, in ac¬ 
cordance to the reduced rates of rent 
shown in the document Ex. A-7. 

It w'as argued in support of the ap. 
peals that tho view taken by the Court 
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below that the alleged agreement of 
1920, could supersede the contract evi. 
denced by the registered lease of the 
year 1882, was erroneous and unsup- 
portable, and that the oral contraot of 
1920 set up by the defendant, was 
not capable of specific performance. 
The plaintiff's were therefore entitled to 
realize rent at the original rates settled 
in 1882. The questions thus raised are 
intermixed with each other and must be 
answered in accordance to the judgment 
pronounced by their Lordships of the 
Judicial Committee of the Privy Council, 
in the case of Ariff v. Jadu Nath Ma- 
zumdar (1) on which very great reliance 
has boon placed by the learned advocate 
for the plaintiff's-appellants. To clear 
up the position of the parties as it stands, 
after the decision arrived at by tho final 
Court of facts, it must be taken to have 
been established in these cases <that 
there was an agreement in the year 1906, 
to reduce the rates of rent payable by 
tho tenant according to the original set¬ 
tlements of 1882. This agreement of 
1906 was valid and operative. In con¬ 
sonance with the agreement of 3906, 
rents at reduced rates were realized till 
tho agreement of 1906 was ratified and 
superseded by the oral contract in the 
year 1920, for redaction of the rates of 
rent. That there was realization of rent 
at reduced rates from 1316 to 1332 B.E., 
has been definitely found by the Court 
of appeal below on the materials before 
the Court, as a fact directly bearing 
upon the question of part performance of 
the contraot evidenced by the document 
Ex. A-7, executed by Ifaharaja Earn 
Eaujan Chakravarty, the first trustee, 
and of the subsequent oral contract by 
the plaintiffs,the present trustees, in the 
year 1920. 

It has also been found as a fact 
by the Court of appeal below, that 
the defendant did not make any demand 
for getting pattas from the plaintiff's up 
to tho time of the institution of these 
suits, and it was held that even if there 
was realization of rent at full rates in 
accordance with tho original kabuliyats 
of 1282 B. E., in the year 1333 B. E , 
as alleged by the plaintiff's, the conduct 
of the plaintiff's might be construed as a 
refusal to execute pattas as agreed bet¬ 
ween the parties, the effect of the con- 

" 1. A 1 R 1931PO 79=i3i'l C 7C2 = '68 I A 91 
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elusion thus arrived at being that the 
ilofenrlant’s right to get speciiic perform, 
ance of the oral agreement of 1920 was 
subsisting at the date of the institution 
of these suits for rent at higher rates 
than those shown in the document 
Ex.. A-7 of 190G, and those agreed upon 
in 1920. The Judicial Committee of the 
Privy Council after a consideration of 
the two previous decisions on the sub¬ 
ject, in Mahomed Musa v. Aghore Can. 
guli (2) and Lakshmi Venkayamma v. 
Venkata Narasingha Appa Boo (3), 
summarized the equitable doctrine of 
part performance of contract in these 
words; 

‘‘In each case however the judgment contains 
statements to the effect that even if fhe contract 
in (jucstion had been incomplete, the acts of 
p.artics had keen such that equity would in some 
way have bound the parties. Their Lordships 
do not understand these dicta to mean more 
than that equity may hold people bound by a 
contract which, though 'deficient in some re¬ 
quirement as to form,is nevertheless an existing 
ccntract. Equity does this, as before stated, in 
the case of a verbal contract which has been 
partl.v performed. Their Lordships do not un¬ 
derstand the dicta to mean that equity will hold 
people bound as if a contract existed and whero 
no contract was in fact made ; nor do they 
understand them to mean that equity can 
override the provisions of a statute and (where 
no registored document exists and no registrable 
document cau be produced) confer upon a person 
a right which the statute enacts shall be con¬ 
ferred, only by a registored document.” 

In the case before us, the verbal con- 
tract of 1920, was deficient in some re¬ 
quirement of form, inasmuch pattas apd 
kabuliyats had not been executed and 
registered ; but it was nevertheless an 
existing contract at the date of the in¬ 
stitution of these suits as the defendant’s 
right to obtain specific performance of 
the contract was not barred at that date 
under Art. 113, Sch. 1, Lim. Act, there 
having been no demand for pattas by the 
defen.dant and there having been no 
refusal to execute the same before at 
least 1333 B. E. The verbal coptract to 
realize jrent at reduced rates had been 
partly performed, by realization of rent 
at reduced rates from 1316 to 1332 B. E. 
at least. The cases before us are not 
cases in which no contract was in fact 
made, or where no contract existed in 
view of the definite findings arrived at 
by the Court below that the contract 
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was made'for reduction of rates of rent- 
in 1920, and that the contract was one 
which was a subsisting contract, at the 
date of the institution of these suits, 
regard being .bad to the provision con- 
tained in the Limitation Act, as to the 
institution of a suit for specific perform¬ 
ance of a contract. Nor can it be said 
in these cases that the defendant’s case 
before the Court was not sustainable on 
the ground that equity could not over¬ 
ride the provisions of a statute, even on 
the footing that registered documents 
were required for the purpose of reducing 
the rates of rent as shown in the regis¬ 
tered kabuliyats of 1882, seeing that the 
right to get registered pattas from the 
plaintiffs were subsisting at the date of 
the institution of these suits. 

In accordance with the pronouncement 
of the Judicial Committee in Ari/f^s case 
(1) which has been quoted above, the 
plaintiffs bad no right to realize rent at 
the rates mentioned in the kabuliyats off 
1882 creating the tenancies in respect ofi 
of which rent was sought to be realized! 
for the period Kartic to I'algcon of the} 
year 1334 B. S. The question whether! 
the plaintiffs will be entitled to realize; 
tent at the rates mentioned in the kabu-f 
liyats of 18H2, after the defendants’ 
right to obtain speciiic performance of 
the contract of 1920, is barred by limita- 
tion, is a question which does not re- 
quire decision in these cases, and that 
question must expressly he loft open. In 
the above view of the cases, the claim 
of the plaintiffs in the suits out of which 
these appeals hiivo arisen, for rent at the| 
rates mentioned in the kabuliyats of 
1882 must ho disallowed, as it has been 
disallowed by the Court of appeal below, 
and the plaintiffs are entitled in these 
suits to recover rent at the reduced rates 
as admitted by the defendant in view of 
rates of rent mentioned in the document 
Ex. A-7 of 1906. 

It may be mentioned that the learned 
advocate for the plaintiils-appellants 
wanted to make out that the agreement 
of 1906, evidenced by the document 
Ex. A-7, was not operative and binding 
on the plaintiffs. The deed of settlement 
or trust deed makes the position abun¬ 
dantly clear that by virtue of the terms 
contained in Cls. 4 and 21 thereof, the 
trustee for the time being had the right 
to grant reduction and remission of rent 
payable by tenants of the trust estate;'' 
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anil the findings arrived at by the Court 
below amply support the conclusion that 
the reduction of rates of rent made in 
190G by Maharaja Ram Ranjan Chakra- 
varty, was binding on the trust estate: 
the action of the Maharaja in. this behalf 
was followed up by the present trustees, 
the plaintiffs, in the suits by their own 
verbal contract in the year 1920. The 
contentions advanced on behalf oi the 
plaintiffs-appellants by which attempt 
was made to go behind the agreements 
of 1906 and 1920, must bo overruled, for 
the reasons stated above. 

The learned advocate for the defen¬ 
dant-respondent during the course of his 
argument, wanted to support the deoi- 
sion arrived at by the Court of appeal 
below in favour of his client, on grounds 
other frhan those stated in the judgment 
of the^Court below. Tt is not necessary 
to go into new grounds, seeing that on 
the facts found by tho lower appellate 
Court, and giving full effect to the law 
laid down by their Lordships of tho 
Judicial Committee in the case of Ariff 
V. Jadunath Masumdar (1) referred to 
above in detail, tlio defendant was en¬ 
titled to resist the claim of the plain¬ 
tiffs, as made in tho suits out of which 
these appeals have arisen. It is wholly 
unnecessary therefore to go into those 
other points which wore argued by tho 
learned advocate for tho defendant-res¬ 
pondent. In tho result the appeals are 
dismissed with costs : one hearing fee 
of 5 gold niohurs is allowed for all these 
appeals. 

K.S. AppeaU dismissed, 
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Rankin, C. J. and C. C. Chose, J. 

Badhakanta Pal —Appellant. 

V. 

Manomohinee Pal —Respondent. 

Letters Patent Appeal No. 1 of 1932, 
Decided on Hth July 1932 in Appeal 
No. 2681 of 1929. 

Cotharer—One of coaharers leaving land 
uncultivated—Others taking possession and 
cultivating it without denying title of co* 
sharer—Cosharer is not entitled to damages. 

A widow of one of co-owners wont to her 
father’s house being unable to cultivate the 
laud herself. The other brothers took ^.sscs- 
Hion of the land and onltivatod it. They did not 
deny the title of the widow, but paid her a por¬ 
tion of the usufruct of the land : 

Held: that tho widow cannot claim dama¬ 
ges against them. [I* 398 0 2] 
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Bamdayal De—for Appellant. 

Nagendraiiath Chaudhuri — for Res¬ 
pondent. 

Rankin, C. J. —In my opinion, this 
appeal must be allowed. I am somewhat 
sorry for the plaintiff; she does not ap¬ 
pear to have been treated very well; but 
it is necessary that the elementary law 
with reference to the rights of joint ten- 
ants under Hindu law should he kept 
clear and properly applied. 

The position shortly is this ; The 
plaintiff is the widow of one son. The 
defendants are her late husband’s bro- 
thers. The plaintiff’s name is Mano- 
mobinee and her husband’s name is 
Kalikanta. Kalikanta died in 1330, and 
as often happens, his widow left her 
husband’s joint family house soon after 
his death, namely, in 1331, and went to 
live in her father’s place. She brought 
the suit on 11th May 1927, and the case 
she made by her plaint was that her 
husband had a, certain share in the 
family lands, that she was his sole heir 
and that the principal defendants, find¬ 
ing the plaintiff a helpless woman, con¬ 
tinued to treat her badly and so the 
plaintiff came to the house of her father 
in 1331 and bad been residing there. 
The plaint goes on to say ; 

“ Since then, taking advantage of their being 
on I the properties, tho principal defendants have 
been very unjustly appropriating to themselves 
almost all tho fruits, crops and tho like, nomi¬ 
nally giving something to the plaintiff’s father 
and brothers when they wont to possess all the 
said properties on behalf of tho plaintiff.” 

It says that if any competent male 
person could possess the properties by 
remaining on the same the plaintiff 
could get at least Bs. 160 as profits from 
the properties in 1332 and 1333. Tho 
plaint then goes on to use some Ian- 
guage about misappropriation and so on 
and it says in the end : 

” None of tho defendants denies the title - or 
possession of the plaintiff’s husband or of tho 
plaintiff; but taking advantage of the helpic.ss 
and miserable condition of the plaintiff, they 
having merely appropriated the plaintiff’s sharo 
of tho produce along with their own sharo of the 
same, the plaintiff has instituted this suit in 
the present form for compensation only in res¬ 
pect of tho produce.” 

Now, (he meaning of (he plaint is (bat 
her title as the widow of their brother 
is not denied by her brothers-in-law, 
that her brothers-in-law, far from deny¬ 
ing that, have given something to her 
in respect of her share of the usufruct, 
that they have given her very little. 
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that she had to go to her father’s house 
because she could nut get on w'ith her 
husl)and’8 family, that she was unable 
to cultivate herself, that the defendants 
have cultivated her part and that the de¬ 
fendants have wrongfully cultivated her 
part and have wrongfully refused to hand 
ov6r the profits to her. In my judgment, 
the learned Munsif took the right view 
of this case at the beginning. He says 
that the plaintiff’s cause of action ac¬ 
cording to her own narrative does not 
entitle her to damages. He says : 

“ The plaintiff clearly states in her plaint 
that the deiendants never challenged her title or 
her right to exercise possession in the joint 
lands. The only thing that she says against 
them is that they exercise physical possession in 
the lands as they have every oppoitunity to do 
so, while she herself, being a helpless woman 
living at a distance from the lands, cannot man¬ 
age to exercise such possession in the lands anu 
take her fair share of the usufruct." 

There is no doubt at all that, if the 
plaintiff is not in a position to go and 
cultivate the lands, the defendants do 
nothing wrong by going there and culti¬ 
vating the same. They are quite en¬ 
titled to cultivate the whole land as 
long as the plaintiff is not prepared to 
cultivate her share. The question is— 
is it the right of one co-owner, who 
does not find it convenient to possess or 
cultivate joint land, to say to the other ; 

"Either you must not cultivate my share at all 
or if you do you must hand over the vrhole nut 
produce tome." 

In my judgment no such right has 
ever been laid down as a right of the 
owner of joint property and it seems to 
me that the plaintiff makes no case for 
damages, because she does not show 
that the defendants have done anything 
wrong. The learned Subordinate .fudge 
proceeded, to begin with, to enlarge the 
finding of the Munsif and the allegation 
in the plaint. The allegation in the 
plaint is that the defendants continued 
to treat the plaintiff badly, th^t is to 
say, I hajfe no doubt, they nagged her 
and might have done so, so as to make 
her life quite intolerable. It does not 
appear that they have done anything il¬ 
legal. The Munsif says : 

" Though I see no reason to hold that the 
plaintiff was treated by the defendants with 
positive cruelty,I have no doubt in my mind 
that she did not got such treatment os her con¬ 
dition deserved. 1 find it impo.s8ible to believe 
that a woman in such a position would have 
left the house without substautial grievance." 

That, certainly, is quite enough to 


show that the lady acted quite reason¬ 
ably and sensibly in leaving this house 
and going to that of her father’s. The 
Subordinate .ludge says : 

" The Itiunsil nl.so found that the plaintiff 
had to leave her husband's house owing to the 
ill-treatment of the defendants which might not 
amount to a positive cruelty. This finding too 
was not challenged before mo." 

It appeals to me that the learned 
Subordinate Judge has somewhat exag¬ 
gerated the effect of the JIunaif’s find¬ 
ing. In any case, if the position wa&j 
such that the lady felt her life intoler¬ 
able and chose to go to her father’s 
house, that does not, in any way, impose 
a duty upon the defendants to cultivate 
her share of the land and liand over to 
her the net profits thereof. lb was 
quite clear that they never denied their 
title. She has not shown at all that 
they over refused to let her eoipe and 
cultivate and does not even say that 
they ever refused to give her any part 
of the profits. Of course, she can sue 
for partition. It does not seem to me 
that tbero is any foundation for the case- 
which the plaintiff brought into Court. 

[ therefore think that the appeal should 
bo allowed and the decision of the learn¬ 
ed Munsif restored and the suit dis¬ 
missed with costs in all the Courts. 

C. C. Ghose, J .—1 agree. 

K.S. Appeal allowed. 
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llov, J. 

Surendranath Ghosh —Plaintiff, 
v. 

Haridas Biswas and others — Defen. 
dants. 

Original Civil Suit No 1125 of 1930,. 
Decided on 10th June 1932. 

Transfer of Property Act (1882), S. 78— 
Availing of time allowed by lew for register¬ 
ing mortgage is not gross neglect. 

When a mortgage is rogistorod within the 
period of four months allosved by ^ 2:t, Regis¬ 
tration Act, it is prima facie registered within a 
reasonable time Where a prior n>ottgHf.’ee has 
done nothing towards inducing a sub-itquent 
mortgagee to advance money, hut )ia. simply 
availed himself of the time given to him by the- 
law for registering his mortgage, he lannot he 
said to ho guilty of "gross neglect’’ within'hn 
meaning ol 8. 78, T. P. Act. [P -H- O 2] 

Whore a mortgage is prior in date and ha’ 
been validly rcgistoied within the lime allowod 
by the law, it cannot be poBlponod to a subre- 
quent mortgage merely because the prior rrort- 
gagee bad omitted to get his niortgiige registered 
until after the execution of a hubsequent’ mort¬ 
gage : 13 I C 6&3. lief. LI 4tO.U 2], 
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B. C. Ghose and J. K. Ghoso — for 
Plainfciff- 

P. C. Ghose, P. N Sen, B. C. Datia 
and S. N. Bose —for Defendants. 

Judgment. — This is a suit to realiae 
nioi't^u^je securities. There are altogether 
live mortgages and two further charges 
involved m the suit. The mortgagor was 
one Hariaas liiswas, who was originally 
defendant 1. He died on dth January, 
11)32. On his death his infant sons 
wore brought on the record and are now 
the lirst thiee defendants. The mort. 
gage in favour of the plaintiff is dated 
20th Mai eh 1927. All the other mort¬ 
gages and further charges are subsequent 
in date to the mortgage of the plaintiff. 
Defendants 4 to 8 are the subsequent 
mortgagees. The mortgages liave all been 
iluly proved and in the normal course a 
mortga^ie decree in tho usual form would 
follow, 

A question of priority has however 
been raised by tlie (leiendant Durga- 
clianin Mitra. This has led to some 
furtlier evKhoieo being given and consi- 
dura'.'le argument being advanced, in the 
codise of which various cases have been 
cited. Thu mortgage in lavuur of the 
defenilaut 1'urgachatan Mitra was exe¬ 
cuted on itli.luno 1927, and registered 
on tho lollow ing day. Tliure was a lur. 
thor charge in favour of tho defendant 
Diirgacliaran ^^ltr^l, on 6tli August 1927, 
w'hich was legistcre-d on 8tli August 
1927. The delcudiiDt Durgacharan Mitra 
has claiiiiud tliat, tlioiigli his inottgage 
and furthor cliaige aic subsequent to the 
piaintifl 's mortgage and the nuntgage in 
favour of the defendant Kunjahil Datta, 
which was exticnteil on 2l3t May 1927, 
Durgacharan .Mitra sfiould have piiority 
over the mortgages of the plaintiff and 
the defendant Kunj.alal Datta. The way 
this claim lias been lorinulateo is to be 
found in p.iias. 3 and 4 of Durgacharan 
Mitra's wntien st.<.teiiient. Though there 
was a sugLestioo of fraud made in para. 3 
of tlie written statement,learned counsel 
.appearing on behalf of the defendant 
Diag.iclniiao Mitra stated that he did 
not rely on aov c.iseoi fraud. In para. 3 
it has boon alleged that, through the 
'‘gross neglect” ol the plaintiff and the 
defendant Kunjalal Datta in nut getting 
their roH[>ectiv incrtgages legist* red un¬ 
til after the mortgage and further charge 
in favour of the defendant, Durgacbaiun 
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Mitra, he was prevented from having, 
any notice or knowledge of the prior 
mortgages and was induced bona fide to 
advance money to the mortgagor Haridae 
Biswas on the security of the mortgage 
and farther charge. In para. 4, the 
claim has been put forward that the 
plaintiff' and the defendant Kunjalal 
Datta are estopped from claiming priority 
in respect of their mortgages. In sup¬ 
port of his case, the defendant Durga¬ 
charan Mitra has relied on the evidence- 
of his solicitor, Babu Bajkumar Basu. 
The defendant Kunjalal Datta gave evi¬ 
dence on his own behalf. The plaintiff 
has not called any evidence. 

How, it is clear that the case of “gross 
neglect” made by the defendant Durga¬ 
charan Mitra is based simply on the fact, 
that the mortgages in favour of the 
plaintiiT and the defendant Kunjalal. 
Datta had not been registered prior to 
tho mortgage and further charge in his- 
favour. The mortgage in favour of the 
plaintiff was presented for registration, 
on 22nd June 1927, and was registered 
on 12th August 1927. The mortgage in 
favour of the defendant Kunjalal Datta 
was presented for registration on 21st 
September 1927, and was registered on. 
20th January 1928. The delay in regis¬ 
tration in both cases was undoubtedly 
due, to a groat extent, to the default 
of the moitgagor, who in both cast-s 
had to be compelled to register the 
documents. Mr. B. C. Ghosh on behalf 
of the defendant Durgacharan Mitra has 
argued that there was a duty on the 
pai t of the prior mortgagees to register 
their mortgages within a reasonable 
time and lie submitted that, by neglect¬ 
ing to register their mortgages prior to 
the date of his jclient's mortgage and 
further charge, they had held out that 
the properties were free from eucum- 
brances, and so induced his client to ad¬ 
vance the money. Ue contended that, 
on general equitable principles and under 
S. 78, T P. Act, his client was entitled- 
to priority. The sole question therefore- 
for determination by me. as has been ad¬ 
mitted by Mr. P. C. Ghosh, is whether 
the plaintiff and the defendant Kunjalal. 
Datta, by not having their mortgages ■ 
registered prior to the date of the mort¬ 
gage and further charge of Mr. P. 0. 
Ghosh's client, cuuld be said to have 
been guilty of such “gross neglect” as 
would entitle the defendant Durgacharan 
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Mitra to claim that bis mortgage should 
have priority over theirs. 

In the coarse of his argument, 1 asked 
Mr. P. 0. Ghosh if he could tell me as to 
what would be reasonable time within 
which a mortgage should be registered 
or presented for registration. Mr. P. G. 
Ghosh said that the answer to the ques¬ 
tion would depend on the facts of each 
particular case, and he suggested that, 
in the circumstances of this case, the 
prior mortgagees should have presented 
their mortgages for registration within a 
week from the date of execution. I am 
not prepared to accept that suggestion. 
Moreover, I cannot see how the present¬ 
ing of the mortgages for registration 
could have improval the position so far 
as Mr. P. C. Ghosh’s client was con. 
cernod. If a mortgagor has to be com¬ 
pelled to register the mortgages, as hap¬ 
pened in the case of the mortgages in 
(avour of the plaintiff and- Kunjalal 
Datta, considerable time might elapse 
between the date of the presentation 
and the date of the actual registration of 
the deeds; and until the actua( registra¬ 
tion the subsequent mortgagee would 
not have known of the prior mortgages. 
On the facts of this case I am unable to 
hold that there has been any such “gross 
neglect” on the part of the plaintiff and 
the defendant Kunjalal Datta as would 
entitle the defendant Durgacharan Mitra 
to claim priority over them. For the 
meaning of “gross neglect" within S. 78, 
T. P. Act, I adopt the observations of 
Page, J., in the case of Lloyds Bank, 
Ltd, V. P. E. Guzdar & Go. (l). Each 
case however must turn upon its own 
facts. ,, 

Here the only suggestion of gross 
neglect” is that there was unreasonable 
delay in registration. In my judgment, 
there has been no unreasonable delay. 
The mortgage in favour of Durgacharan 
Mitra was executed about 16 days after 
the mortgage in favour of the defendant 
Kunjalal patta and a little over two and 
half months after the mortgage in favour 
of the plaintiff. The defendant Kunjalal 
Datta has given an explanation as to 
why his mortgage could not be regis- 
tered earlier and, though the plaintiff 
gave no evidence, on the materials be- 
foreTne, I do not think I would be wrong 
in holding that whatever delay there has 
been in the presenting of the mor tgages 
“.'TTR"i930 22^80 Cai 868. 


for registration and in their actual regis¬ 
tration was duo largely to the default of 
the mortgagor. I am not prepared to 
hold that the, mere fact that the prior 
hortgagees in this case had not regis¬ 
tered their mortgages prior to the date 
ot the mortgage and further charge in 
favour of tne defendant Durgacharan 
Mitra is suflloiant by itself to postpone 
their mortgages. In ipy view, when a 
mortgage is registered within the period 
of four months allowed by S. 23, Begis- 
tration Act, it is prima facie registered 
within a reasonable time. Whore a prior 
mortgagee has done nothing towards in¬ 
ducing a subsequent mortgagee to ad¬ 
vance money, but has simply availed 
himself of the time given to him by the 
law for registering his mortgage, he can¬ 
not be said to bn guilty of "gross neg¬ 
lect” within the meaning of S. 78, T. P. 
Act. S. 47, Begistration Act, lajf's downi 
that a registered document shall operate 
from the time from which it would have 
commenced to oper-ate if no registration 
thereof had been required or made, and 
not from the time of its registration and, 
in my view, wliere a mortgage is prior in 
date and has boon validly registoredj 
within the time allowed by the law, it' 
cannot be postponed to a subsequent: 
mortgage merely because the prior mort-l 
gagee had omitted to get his mortgage! 
registered until after the execution of al 
subsoqnent mqptgagn. 

“There is no special hardship on the subse¬ 
quent oncumbraiicer, because, as in this country 
documents do not take eflcct from the date of 
registration, every person who acquires properly 
takes it subject to tiro risk th.it there may bo a 
prior title cre.itcd within the prc<'cding four 
months or in somo instances ovet\ eight months. 
Ss. 23 and 2i, Begistration Act : sec ,tadu- 
nandan J?rosad Singh v. Kallyao Smgh (2).” 

In tny judgment the defendant Durga¬ 
charan Mitra has failed to make out his 
case and cannot therefore claim any pri¬ 
ority, There will be the usual mortgage 
decree. The costs will be as usual in a 
mortgage suit like the present one, ex¬ 
cept that the defendant Durgacharan 
Mitra must pay the costs of the second 
day’s hearing of the suit to the plaintiff 
and the defendant Kunjilal Datta. The 
guardian-ad-litem’a costs will bo paid in 
the first instance by the plaintiff and 
will be added to the plaintiff’s claim. 

K.3. Suit decreed. 

I.Tioli) is'l C 663. . .. 
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Panokbidgb and Paiterson, JJ. 

Manmaihanath Kundu and others — 
Fetitionors. 

V. 

Emperor —Opposite Party. 

Criminal Ref. Nos. 127 to 131 of 1932, 
Decided on 9th February 1933, made by 
Seas. .Tudge, Dinajpur. 

i»(a) Criiiiiaal P. C. (1898), S. 386 (1)— 
Undivided thare of convicted peraon can¬ 
not be attached. 

Tho Criminal Procedure Code does not entitle 
tho Court to order the seizure and sale of move- 
able property in which tho convicted person baa 
only an undivided share, without the consent 
of those jointly interested with’ him: 20 Oal 
478. Rel on. [P 402 C 1] 

(b) Ordinance (2 of 1932), S. 51—Session* 
Judge has no power of revision and cannot 
refer case under Criminal P. C. (1898), 

S. 438. 

The phraseology of S. 51 is very wide, and 
that part of it which deprives other Courts of 
any jurisdiction of any kind in respect of any 
proceedings of any Court constituted under tho 
ordinance, save as therein provided, hastbeeHect 
of depriving the Sessions Judge of tho right of 
calling for and examining the record under 
H. 43S and of referring the case for orders of the 
High Cart under S. 438, sub-S. (1) [P 402 G 2] 

(c) Ordinance (2 of 1932), S. 51—Whether 
High Court can exercise power of superin¬ 
tendence—Government of India Act, S. 107 
—Quaere. 

Quaere .—Whether High Court can exercise 
its power of superintendence under S. 107, Govern¬ 
ment of India Act, with respect to order under 
Ordinance 2 of 1832. [P 402 0 2] 

Naresh Chandra Sen Quptae.udBama. 
prasunna Sen Gupta —for Petitioners. 

Advoeate-General and Monindra Nath 
Mukherji —for the Crown. 

Order. —This Reference (No. 128 of 
1932} is one of several references made 
l)y the learned Sessions Judge of Dinaj- 
pur. It appears that one Babu Loken- 
(Ira Mohan Son was convicted by the 
Special Magistrate of Dinajpur under 
the provisions of OrdinanceNo. 2of 1932. 

He was sentenced to undergo a term of 
rigorous imprisonment and also to pay 
a fine of Rs. 400. The letter of reference 
states that a petition was presented to 
the learned Sessions Judge by one Eshi- 
tindra Mohan Sen, the brother of the con- 
victed person. The petitioner brought 
the following facts to the notice of thh 
Judge; It appears that, in order to re¬ 
alize the fine the Magistrate issued 
what the learned Judge describes as dis¬ 
tress warrant in respect of certain 
moveable property which is stated to 
l»6 the joint property of the petitioner 
and his brother, the convicted person. 

1933 0/51 k 52 
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I have looked iqtp the record of the 
Special Magistrate, and it is evident 
that he was prepared to accept the peti¬ 
tioner's statement that the moveable 
property was joint, but held that he 
was nevertheless entitled to have the 
property seized under S. 386, sub S. (l), 
para, (a). Criminal P. 0., and subse-, 
qnently sold the rights of the petitioner 
being limited to pre-emption or, if he 
was not disposed to exercise that right, 
to one half of the price realized at the 
same. 

In the opinion of the Sessions Judge 
the order for seizure and subsequent 
sale of the property in question is un¬ 
justified, and he draws oor attention in 
bis lettpr to the decision of this Court 
in Queen-Empress v. Sita Nath Mitra (l), 
where it was hold that the liability of 
moveables in which the delinquent had 
an undivided share could not be en¬ 
forced by distress. In the opinion of 
the learned Sessions Judge, the substi¬ 
tution of the word "’attachment" for 
tho word " distress" in S. 386 by the 
amendment of 1923, has not affected the 
applicability of this decision. The lear¬ 
ned Advooate-General who has appeared 
to oppose the reference has drawn our 
attention to various authorities of which 
Shivalingappa Nijappa v. Ourlingava 
(2) is one. He has also argued that 
even if the order is wrong, we have no 
jurisdiction to set it aside, and that if 
there is any remedy open to the appli¬ 
cant, it is by way of a civil suit. He 
has also drawn our attention to the fact 
that no rules have been made by the 
Local Government under the powers 
conferred by S. 386, sab-S. (2) for the 
determination of the claims of third 
parties to property attached under sub- 
S. (l), para, (a) of that section, and that 
therefore no machinery exists whereby 
the Court ordering the attachment can 
investigate the justice of the claimant’s 
assertion that he is interested in the 
property attached. In my opinion, in 
the cironmstances of the present case, 
the last argument has but little import¬ 
ance because the Special Magistrate had 
not questioned the petitioner’s assertion 
that be is entitled to a half share in the 
property, but has dealt with the matter 
on the basis that ha is so entitled. 

1. (1893) 20 Oal 478. 

2. A I B 1926 Bom 103=94 I 0 604=97 Cr LJ 

652=49 Bom 906. 
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We are uot required to decide whether 
S, 38(5, sub-S. (1), para, (a) is totally in¬ 
applicable to the case of joint property. 
It may very well bo that under that 
paragraph, an undivided share in joint 
moveable property may be attached and 
even sold, according to the procedure 
recognized by civil law. Speaking for 
myself, I should be most reluctant to 
hpld that the action of the Special 
Magistrate is covered or contemplated 
by the provisions of the paragraph. In 
my opinion Queen-Em press v. Sita, 
^ath Mitra (1), already referred to, is 
to be preferred to the other decisions to 
which our attention has been directed, 
and I should find considerable diflioulty 
in arriving at the conclusion that the 
language of the Criminal Procedure Code, 
as it now stands does not entitle the 
jCourt to order the seizure and sale of 
imoveablo property in which the convio- 
ted person has only an undivided share, 
without the consent of those jointly in¬ 
terested with him. However I have 
come to the conclusion that whatever 
view we hold as to the regularity of the 
order of the Special Magistrate, we 
should not interfere with it, because I 
consider that the Judge has no jurisdic- 
tion to refer the case to us under S. 438, 
Criminal P. C. The date of the order 
of reference is 17th June 1932, when the 
Ordinance 2 of 1932 was still in opera¬ 
tion. Under that Ordinance there is in 
certain cases an appeal from conviction 
and sentence by a Special Magistrate 
to the Court of Sessicn. I am there¬ 
fore, not prepared to say that the Court 
of a Special Magistrate is not a criminal 
Court inferior to the Court of the Ses¬ 
sions Judge within the meaning of S. 435, 
Criminal P. C. Prima facie therefore 
the Sessions Judge would have power to 
call for and examine the record of any 
proceeding before the Special Magistrate 
and thereafter, if he saw fit, to report 
the result of bis examination (pr orders 
of thft High Court under S. 438, sub- 
S, (ij. The difficulty however arises 
from the provisions of 8. 51, Ordin- 
ance 2. The words of the section are 
as follows: 

“ Notwithstanding the provisions of Ihe Code, 
or of any other law lor the time boioK in foice, 
or of anything having the force of law by 
whatsoever authority made or done, there Khali, 
save as provided by this Ordinance, be i.o appeal 
from any order or .sentence of a Court constitu¬ 
ted under this Ordinance, and, save as aforesaid. 


no Court shall have authority to revise such 
order or sentence, or to transfer any case from 
any such Court, or to make any order under 
S. 4‘Jl of the (.'ode, or have any jurisdiction of 
any kind in ros|)aot of any proceedings of any 
such Court." 

The phraseology of 8. 61 is clearly 
very wide, and in my opinion that part 
of it which deprives other Courts of any 
jurisdiction of any kind in respect of' 
any proceedings of any Court constituted 
.under the Ordinance save as therein 
provided, has the effect of depriving the 
Sessions Judge of the right of calling for 
and examining the record under S. 435 
and of referring the case for orders of the 
High Court under S. 438, sub 8. (1)., 
The reference therefore appears to us 
to be made without jurisdiction. It 
may be, had the petitioner seemed fit 
to move this Court within the period 
prescribed by practice from the date ofj 
the order of which he complains, we 
should havo been ready to considerj 
whether the case was one in which we; 
should be justified in exercising our power! 
of superintendence under S. 107, Govern¬ 
ment of India Act. This however need 
not be considered, as the order com¬ 
plained of was passed nearly a year ago. 
In these circumstances wo think that 
we are compelled to reject the reference. 
We pass similar orders in tho remain¬ 
ing references where the facts arc the 
same. 

R.K. Reference rejected. 
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Panckbidgk and Pattehson, JJ. 
Pramatha Bhusan Roy and others-^ 
Petitioners. 

V. 

JJwpmJr-Opposite Party. 

Criminal Ref No 133 of 1932, De¬ 
cided on 22nd Pebrnary 1933, 

«(•) Criminal P. C. (1898), S. 386(1)— 
Undivided ahare cannot be aeized, 

Moveablo property in which tbe offender has 
only an undivided frartional intoioct in not 
liable to atlacbmcut by soizuroand subsequont 
Balo : 20< al. 478; A. 1. B. im Bat. 2 i uud 
A. I. U. 1932 Mad. 033, Foil.', A. I. U. 1H26 Dnw. 
103, not Poll. [P 408 C 2] 

(b) Criminal P. C. (1898), S. 386 (1) (e)-- 
Queere. 

Qaaire .— Whether it is not posasWo under 
8. 3H(> (1) (a) to ailiich an undividod shaie of a 
moveable porpoity by vomo otbor inoibod than 
tcu'uio. [P 404 Gil 

J. C. Gupta, rhagirath Chandra JJas 
and Jnavanatli Borah — for Petitioners. 

Khondkar and Anil Chandra Roy 
Chaudhury —for tho Crown. 
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Panckridget J . — This is a reference 
made to us by the learned Sessions Judge 
of Khulna under S. 438, Criminal P. 0. 
A person named Nani Gopal Hoy -was 
convicted on 26th January 1932. by a 
Hirst Class Magistrate of an offence 
punishable under S. 117, I. P. C. He was 
sentenced to a term of imprisonment 
and also to pay a fine of Bs. 500. On 
17th Hobruary 1932, a warrant was is¬ 
sued under S. 386 (l) (a) Criminal P. C., 
authorising the officer in charge of a 
certain police station, to attach any 
moveable property belonging to the con¬ 
victed person and to sell such property 
to satisfy the fine, if the fine was not 
paid within 15 days after attachmentwas 
effected. The police officer proceeded to 
attach and seize certain moveable proper¬ 
ties, and the letter of reforonco states 
that ho ,nlso sold certain of the articles 
soized before the expiration of the period 
specified in the warrant. This fact how¬ 
ever is not of importance for the pur¬ 
poses of the reference. Subsequently to 
the sale, the brotliers of the convieded 
person filed a petition before the Magis¬ 
trate for release of the moveable seized, 
on the allegation 'tliat they were the 
joint property of tlio convicted person 
and iiis five brotliors, or, in other words, 
on tlie allegation that the interest of the 
convicted person in the moveables seized 
amounted only to a 1/Gth undivided 
share. In accordance with the rules 
i rained by the Local Government under 
K.386, (21,Criminal P. C., tlio matter was 
referred to a Sub-Doputy Magistrate who 
.eported that the convicted person was 
only entitled to a l/6th share in the at¬ 
tached property. 

The Sub-Deputy Magistrate however 
stated that he was of opinion that the 
attachment and seizure of the moveables 
were nevertheless legal ; and on this 
report, the Magistrate rejected the peti¬ 
tion filed by the five brothers. The 
learned Sessions Judge states that he 
considers the order of tho Magistrate 
rejecting the petition to be erroneous. 
Ti) decide the question raised by the 
letter of reference, it is necessary to con¬ 
sider the provisions of S. 386 (l) (a), Cri¬ 
minal P. 0. That section gives power to 
a Court passing a sentence of fine to take 
t’tops for recovering tho amount of fine 
by, among other things, issuing a warrant 
f'>r the levy of the amount by attach, 
mout and sale of any moveable property 
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belonging to the oU'ender, The first point 
to consider is whether these words en¬ 
title an ofiicer executing such a warrant 
to attach by seizure and to sell moveable 
property in which the offender has only 
an undivided fractional share. Prior to 
the Code of Criminal Procedure Amend¬ 
ment Act of 1923, the section authorized 
the Court to issue a warrant for tho levy 
of the fine by distress and sale of any 
moveable property belonging to the offend¬ 
er. It was held as long ago as 1892 
by this Court in the case of Queen- 
Empress v. Siianath Miira (l) that under 
the section, as it then stood, a Magis- 
trate could only attach moveables of 
which tho delinquent was the sole owner. 
The Court in laying this down must be 
hold to have meant by "attachment” 
"attachment by seizure,” because as the 
section then stood, that was the only 
form of attachment conteinplated by it Jn 
my opinion, the case is still an authority 
for the proposition that moveable pro¬ 
perty in which the offender has only an' 
undivided fractional interest, is not li- 
able to attachment by seizure and sub¬ 
sequent sale. This has been recDgnized 
quite recently by a Special Bench of tliei 
Patna High Court, in the case of lia- 
jendra Prosad Misser v. Emperor (2). 

This view is also taken by Pakonham 
Walsh, J., in the case, In re M trina 
Narasanna (3) to which the learned 
Deputy LegalHemembranoer hasdirected 
our attention. The same quosti n was 
raised before us in ManmaUci Noth v. 
Emperor (4). In those cases however it 
was not necessary to come to a decision 
on the point, as wo were of opinion tliat 
in the particular circumstances of each 
of these the learned Sessions Judge had 
no jurisdiction to make a reference under 
a, 438, Criminal P 0. I wish however 
to refer to my judgment in those rases, 
because when they were being argued 
before us we were informed that no rules 
had been framed by the Local Govern- 
ment under S. 386 (2), Criminal P. C. 
This information turns out not to bo .ac. 
curate. Our attention has been (irawn 
to the rules during the hearing of this 
case, and in fact the inquiry made by 
tho Sub-Deputy Magistrate was made in 
~ir(ipy3r2oTaT?7Mi 

2. A I n 1082 Pat 2fl2 5= I9fl2 Cr C 7>!4 = a j 

Cr \j 3 fi72=l2 Pat 29=110 I 0 IPl (SB), 

3. A I R KI32 Mad 538 = 1982 Cr U •60 = 

Cr L J P22=65 M.id 1041=138 I C 
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pursuance of the powers given by those 
rules. Nothing however that has been 
said in the course of argument in this 
case has caused me to modify my opinion 
expressed in the former cases, namely, 
that the authorities that lay down that 
moveable property in which the offender 
has only a fractional share is not liable 
to attachment by seizure or sale, are 
correct and should be followed in pre¬ 
ference to the case of Shivalingappa 
Nijappa Tubchi v. Ourlingava (5) where 
the contrary view was taken. It follows 
therefore that the Magistrate was wrong 
in rejecting the petition before him on 
the finding arrived at by the Sub-Deputy 
Magistrate. In these circumstances I am 
of opinion that the reference should be 
accepted and the order of the Magistrate 
rejecting the petition should be set aside. 

It follows that the attached property 
will be released from attachment. This 
order disposes of the reference. 

The learned Deputy Legal Bemem- 
brancer has argued on the authority of the 
decision of Packenham Walsh, J., cited 
above that although attachment by sei¬ 
zure may not in the circumstances be 
legitimate, yet it does not follow that 
the offender’s interest in the property 
may not be attached in some other way 
under S. 386 (l) (a). Criminal P- 0. He 
suggests that it is within the jurisdic¬ 
tion of the Court under that section to 
attach the offender’s share by a prohibi- 
tory order or by appointment of a re¬ 
ceiver and thereafter to put such sharo 
up to sale in accordance with a proce- 
fdure analogous to that familiar in the 
(execution of civil decrees. This matter 
is not before us, and we are not prepared 
'.to express any opinion upon it. I only 
'desire to say that as far as I am con. 
cerned, my decision that in the circum¬ 
stances of this case attachment by sei¬ 
zure was not permissible. It is not to be 
taken in any way as indicating that I 
hold M;iat it is not possible under 3. 386 
(l) (afto attach an undivided share of a 
jmoveableproperty by some other method. 

' Patterson, J .—I agree. 

R.K. Reference allowed. 

6. A IR 1926 Bom 103 = 87 Or L J 662 = 49 
Bom 906=94 I 0 604. 
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Panckridge and Patterson, JJ. 

Emperor 

' V. 

Panchanon Sarkar —Accused. 

Criminal Ref, No, 17 of 1932, Decided 
on 9th December 1932. 

(a) Criminal P. C. (1898), S. 307—Scope. 

Section 307 requires not only that the Judge 

should disagree with the verdict of the jurors, 
but also that he should bo clearly of opinion 
that it is necessary for the ends of justice to sub¬ 
mit the case to the High Court. [P 405 0 1] 

(b) Criminal P, C. (1898), S. 307—"Neces¬ 
sity to submit the case," 

The necessity of submitting a ease should 
depend on the gravity of the ollence and its pre¬ 
valence and considerations of a similar nature. 

[P 405 0 2] 

^ (c) Criminal P. C. (1898), S. 301—Ver¬ 
dict of jury that “they give the accused per¬ 
son the benefit of doubt" is not verdict 
according to law. 

Verdict of the jury in the form that “they 
give the accused persons the beneffe of the 
doubt," is not a verdict which is known to the 
law though jurors sometimes do express a verdict 
of not guilty in that way. A verdict of not 
guilty covers every degree of mental condition 
from mere hesitating doubt as to the guilt of the 
accused to a complete couviction of his inno- 
conoe, [P 405 0 2] 

(d) Criminal P. C. (1898), S. 307-Judge 
should state offence committed. 

When a Sessions .ludgo refers the case under 
S. 307 he should state the oRenco which ho con¬ 
siders has been committed by the accused. Hut 
a mere omission to state the offence does not in 
itself entail a rejection of the reference by the 
High Court, [P 40C 0 1] 

n. M, Sen —for the Crown. 

Suresh Chandra Talukdar and Mon- 
mothanath Boy {Jr.) —for Accused. 

Order. —We are both of opinion that 
in the circumstances the reference must 
be rejected. The accused Panchanon 
was tried by a jury for offences punish¬ 
able under S. 467 and S. 477-A, I. P. C. 
The record shows that at the conclusion 
of the trial after deliberation lasting for 
more than half anhourthe jury in answer 
to the questions put to them replied that 
they were unanimous and that they 
found the accused not guilty on all the 
charges. The accused was a tahsildar 
of the Oossimbazar estate and it was 
alleged that in one case he bad collected 
rent from a tenant and had put the pro¬ 
ceeds into his own pocket, and that in 
another case he had collected rent from 
another tenant and had only credited a 
portion of the rent so collected to the 
estate and misappropriated the balance, 
and farther that in order to conceal bis 
dishonesty he had made certain false 
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entries and alterations in the books of 
the estate containing counterfoil re¬ 
ceipts. He was charged under both the 
sections. 

I have mentioned in respect of a 
counterfoil receipt which was marked as 
Ex. 6, and which, it was suggested, was 
used to take the place of the counterfoil 
which would have ordinarily come into 
existence in respect of the rent receipt 
granted to the tenant the whole of whose 
rent had been misappropriated. He was 
also charged under both the sections in 
respect of a counterfoil which was a 
counterfoil in respect of the rent receipt 
granted to that tenant, whose rent was 
partly paid into the account of the estate 
with the Imperial Bank, and partly misap¬ 
propriated. It was the prosecution case 
tliat theBo documents and certain other 
documepta were in their entirety in the 
handwriting of the accused, and ovi- 
donco to prove this was called, the wit¬ 
ness being persons who were familiar 
with the handwriting of the accused 
and had actually seen him write and also 
a handwriting expert Mr. Bcnett. It is 
not quite plain to what extent the ac¬ 
cused admitted that the documents wore 
written by him, hut undoubtedly a sug¬ 
gestion was made on his behalf that he 
might have been the victim of conspiracy 
on the part of otlier employees of the 
estate, who succeeded in getting him 
into trouble my moans of rent receipts 
whicli bore liis signature in blank. This 
summary of the case is suflicient to en¬ 
able us to deal w'ith the reference. 

When we turn to the letter of re. 
,teronce we find it irregular in more than 
one respect. S. 307, Criminal P. 0., 
requires not only that the Judge should 
disagree with the verdict, of the jurors, 
but also that he should be clearly of 
opinion that it is necessary for the ends 
of justice to submit the case to the High 
Court. The learned Judge in this case 
states that he is unable to agree with 
the unanimous verdict of the jury, and 
is of opinion that the verdict is not only 
not in accordance with the weight of evi¬ 
dence, but is also perverse. 

I myself feel some difficulty in ap¬ 
preciating exactly what is intended by 
the words “necessary for the ends of 
justice to submit the case." If the 
Words merely mean that the Judge should 
be in complete disagreement with the 
Verdict, I should be inclined to bold that 
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he has sufficiently indicated • the com- 
pieteness of bis disagreement in this 
case by the use of the word “perverse.” 
While it is not necessary to deeide the 
point the language appears to me to 
mean something more than this and I| 
am inclined to think that the necessity 
of submitting a case should depend oh 
the gravity of the offence and its preva¬ 
lence and considerations of a similar; 
nature. As I say, it is not necessary to' 
go more fully into that aspect of the 
matter because we do not think that 
when the letter of reference is examined, 
the learned Judge purports to disagree 
with the verdict of the jurors at all in 
the sense contemplated by S. 307. After 
giving a summary of the facts the learned 
Judge makes the following observations: 

“Ths Tordict not being one of giving accueed 
benefit of doubt, it seems that the opinion was 
that it was Dukhaharan who had altered the 
counterfoils and wrote the register 3 at the time 
or soon after the collection. This could only bo 
if ho was entrusted with'the collections in ques¬ 
tion, which conclusion the evidence docs not 
justify.” 

The learned Judge appears to havei 
taken the view that the position would 
have been different if the jury had ^iven 
their verdict in the form that ' they 
give the accused person the benefit of 
the doubt.” We need hardly point out! 
that that is not a verdict which isi 
known to the law though jurors some-j 
times do express a verdict of not guilty| 
in that way. A verdict of not guilty; 
covers every degree of mental condition! 
from mere hesitating doubt as to tliej 
guilty of the accused to a copiplete con-j 
viction of his innocence. It appears to 
US that the learned Judgo had no war¬ 
rant for supposing that the verdict of 
the jury meant that they accepted the 
suggestion of the defence or that they 
considered that the suggested conspiracy 
against the accused had been established. 
Their verdict might perfectly well mean 
that they considered that Exs. 6 and 6-T 
and the other documents had not been 
proved to be in the handwriting of the 
accused. Unless the learned Judge was 
prepared to disagree with the opinion of 
the jury on this interpretation of their 
verdict he was not justified in referring 
the ease. 

We certainly gather from his language 
that it was largely because he construed 
the verdict of the jury as an acceptance 
of the suggestions of the defence that he 




406 Calcutta Tulsi Das v. Sm. Saraju Dei Devi 1933 


deferred the case to this Court, and we 
are not satisfied that he would have felt 
justified in disagreeing with the verdict 
of the jury taking that verdict to mean, 
as it may very well have meant, that in 
the opinion of the jurors the prosecution 
bad not succeeded in establishing their 
0188 beyond reasonable doubt. We may 
also observe that the learned Judge did 
nut as the section requires of him, state 
the olTence which ho considered had 
ibeou committed although from tho body 
of his letter of reference it is quite clear 
that be was not of opinion that an offence 
under S. 467 had been committed, but 
thought that tho accused should havo 
boon convicted under S. 477-A. We are 
not prepared to say th.it on the mere 
omission to state the offenoe wo should 
Ibo prepared to reject the reference, but 
we l)ase our decision on tho other grounds 
which I liave stated. In tho circum. 
stances the reference is rejected and the 
accused is acquitted and discharged from 
his bail bond. 

v.s. Accused acquitted, 

'^A. I. R. 1933 Calcutta 406 

Panokridgk and Patterson, JJ. 

Tulsi Das —Petitioner. 

V. 

Sm. Saraju Dei Devi and others—Op¬ 
posite Parties. 

Criminal Eovn. No. 944 of 1932, Do- 
oided on 2nd March 1933. 

^iCriminsl P. C. (1S98), S. 488—“In the 
whole” do not mean that Rs. 100 is maximum 
limit for ail dependants together. 

The words “ in the whole” in S. 483, Criminal 
1'. C., do not mean that Bs. 100 is the maximum 
limit for all the dependants together but means 
for all kinds of maintenance for each dependant. 
They are intended to prevent the Court from ex¬ 
ceeding tho statutory limit in the- case of any 
particular dependant and are not intended to res¬ 
trict the powers of the Court to ordering a 
monthly allowance of Bs. 100 in respect of the 
maintenance of all tho dapehdants : A I B 1926 
Mail 59, Foil. ; Cal Cr liev No. 220 of 1933, 
not Foil* [P 103 0 2J 

Probodh Chandra Ghatterjee and Bires- 
war Chatterjes lor Apurba Dhun Miikher- 
jee —for Petitioner. 

D. N. Bhattaoherjee and Provash 
Chandra Ghatterjee—tor Opposite Par¬ 
ties. 

Order. —The only point on which we 
think it necessary to come to a final deoi- 
sion is that raised by the first grouncl 
upon which the Buie was issued. It ap. 
pears that the first opposite party. 


Sm. Saraju Dei Devi, applied under 
S. 488, Criminal P. C., for an order that 
her husband should be directed to make 
a monthly 411owanco to her and to her 
minor children. Tho Magistrate having 
taken the circumstances of the case into 
cousideration has ordered tho petitioner 
to make a monthly allowance of Bs. 100 
for tlie maintenance of the lady and a 
monthly allowance of Bs. 30 in respect 
of each of five minor children. He has 
thus been ordered to pay a total monthly 
allowance of Bs. 250. The petitioner 
submits that this order is illegal ; and 
he relies on the fact that the section 
limits tho power of Court to ordering a 
monthly allowance at a rate not exceed¬ 
ing Bs. 100 in the wliolo. According to 
the petitioner, this means that however 
many dependants a person is neglecting 
to maintain ho cannot, under thb Code, 
bo ordered to make as a monthly allow¬ 
ance for their support a total sura more 
than Bs. lOO. l?or this Mr. Chattorjoo 
for tho petitioner has relied on.an unro- 
ported judgment of Jack, J., sitting 
singly in Criminal Itevn. No. 220 of 
1932. It is clear that in that case tho 
attention of the Court was not drawn to 
the case of N. C. Kent v. Mrs. F,. E. L. 
Kent (i), where tho point was raised 
and decided by Devadoss, J., in a sense 
contrary to the opinion expressed by 
Jack, J. Both the decisions are of Judges 
sitting singly and neither of them is 
binding upon us. 

I certainly prefer the decision ofDova- 
doss, J., which is to the effect that tho| 
words “ in the whole " in the section do! 
not moan that Bs. 100 is the maximum 
limit for all the dopcndant.3 together,, 
but means “ fur all kinds of inaintenancej 
for each dependant.’’ Tho judgment 
examines the result which will follow if 
the construction for which Mr. Ohat- 
terjee argues is tho correct one. I 
need not elaborate them here. But it is, 
sufficient to say that in my judgment the 
words “ in tho whole " are intended toj 
prevent tho Court from exceeding thoj 
statutory limit in tho case of any parti-i 
cular dependant and are not intended to' 
restrict the powers of the Court to order¬ 
ing a monthly allowance of Bs. 100 in 
respect of the maintenance of all the 
dependants. That being so we are not 
prepared to vary tho order of the Magis- 

I. a I B 1920 Mad 69=26 Or L J 1697 =i49 
Mad 891=90 I y C59. 
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trate on the first ground mentioned in 
the petition. With regard to the merits 
it appears to me that the most impor. 
tant question is whether the estate out 
of which, it is suggested, the petitioner 
should pay the maintenance ordered is 
secular or debuttar. That is not a ques¬ 
tion which can satisfactorily 'bo decided 
by us, and in addition to this, it is a 
question which is in issue in at least one 
suit now ponding between the parties, 
it is fur the petitioner, if there is any 
foundation for his suggestion as to the 
character of the property, to have the 
civil proceedings expedited and, if he 
obtains a decision in his favour, to apply 
to the Magistrate to vary the mainte¬ 
nance order. 

Although the order was made on 29lh 
Marcli 19;3'2 nothing lias been recovered 
under il and its execution was stayed 
when tlie Rule was granted. We are of 
opinion that this st.ay order should not 
be allowed to remain in operation, except 
to a limited' extent with regard to the 
arrears of maintenance. We therefore 
di.schargo the Rule and vacate the stay 
order except to this extent namely, that 
it is stayed with regard to the arrears of 
maintenance duo under the order up till 
1st .January 19JJ, and wo uphold the 
order of maiiitenanco at the rate of 
Rs. 2h0 a month. If the opposite parties 
are successful in tho civil proceedings, 
it will be for them to apply for leave to 
execiito the maintenance order in respect 
of tho arrears mentioned above. 

K.S, liulc discharged, 
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Malt,IK and Jack, JJ. 
Jagadamhya Dehya —Appellant, 
v. 

JiihhnLi Bhusan Sarkar and others — 
Respondents. 

Appeal No. 3005 of 1930, Decided on 
20th January 1933, from appellate de¬ 
cree of Addl. Dist. Judge, Fabna, 
D/. 2.3rd May 1930. 

Award—Suit baaed on debt found due by 
arbitrator—Plaintiff not being party to said 
arbitration—Plaintiff cannot maintain suit 
—Contract Act (1872), S. 2. 

A died leaving him surviving B, his wile and 
C and D, his two sons. All the property of A 
vested in /i by virtue of a will made bjf A, G 
managed the f.imily affairs for some period and 
Uieii sopar.itcd from his mother and brother, 
^rter the separation an arbitrator was aptiointed 
to apportion tho debts Incurred by C as a 


manager. Tho arbitrator decided that B was 
liable for a certain amount of debt due to the 
plaintiff. Tho plaintiff brought a suit for re¬ 
covery of his debts against all the three. Both 
the lower Courts decreed the suit as against B 
and C, B preferred an appeal. > 

Held', that tho plaintiff’s claim against B 
based as it was on the arbitration award was 
not maintainable inasmuch as the plaintiff was 
not a party to the arbitration award; AIR 
1980 Mad 382 (F B). Foil; 6 OWN P6, Dist. 
36 IG 792 and AIR 1914 Cal 129, not Appr. 

[1M03 Cl; 2] 

Krishna Katnal Maitra —for Appel¬ 
lant. 

Surojit Chandra Lahiri—for Respon¬ 
dents. 

Mallik, J .—The facta which have 
given rise to the present appeal are 
briefly these; Defendants 1 and 3 are 
two brothers and defendant 2 is their 
mother. The father of defendants 1 and 
3, who was tho husband of defendant 2, 
loft a will by which the whole of his 
proporties vested in defendant 2. After 
his death defendant 2, the widow, 
managed for some time the properties, 
and thereafter defendant 1 managed the 
family affairs till May 1921, when ha 
separated from his mother and the other 
brother. In the uourse of his manage- 
ment various loans were contracted. 
Some of the loans were taken by defen¬ 
dants 1 and 2 jointly and others were 
taken by defendant 1 alone. After the 
separation, two of the senior pleaders of 
tho Fabna Bar were appointed arbitra¬ 
tors by defendants 1 and 2 to decide 
who, among tho two defendants, was 
liable for the debts contracted. Tho 
arbitrators gave their award holding 
inter alia that defendant 2, that is to 
say, the mother, was liable for a debt of 
about Rs. 900 due to the plaintiff in the 
present case. On these allegations the 
plaintiff instituted the present suit for 
recovery of the money due on the hand- 
note executed in his favour by defendant 
1 on 13th November 1921 against all 
the defendants. The defence of defen¬ 
dant 2 inter alia was that the plaintiff 
had no cause of action as against her. 
The Court of first instance decreed the 
suit against defendants 1 and 2 and dis¬ 
missed the plaintiff’s claim as against 
dofendanb 3. Against this decision de¬ 
fend ant 2 preferred an appeal to the 
lower appellate Court. This appeal was 
however dismissed by the learned Ad¬ 
ditional District Judge of Fabna. 
Against the decree of the learned Addi 
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tional District Judge, defendant 2 has 
come up to this Court on appeal. 

• 

On behalf of the appellant, defendant 
2 , it was contended in the first place 
that the plaintiff’s claim against her, 
based as it was on the arbitration award 
was not maintainable, inasmuch as the 
plaintiff was not a party to the arbi. 
tration between defendants 1 and 2. 
iThis contention seems to me to bo well 
founded. No doubt, it is true that the 
jgeneral rule as enunciated in Tweddle v. 
Atkinson (1) that a stranger can¬ 
not enforce a contract between two 
other people, is not applicable in this 
country and that in India such a con¬ 
tract in certain circumstances can be 
enforced by a stranger thereto. But 
the circumstances in which it cai^ be 
thus enforced have been enumerated in 
a Full Bench decision of the Madras 
High Court in Subbu Chetti v. Aruna- 
chalam Chettiar (2). In this Full Bench 
caseKumaraswami Sastri, J., after a full 
survey of all the case-law on the sub¬ 
ject has held that the exception to the 
general rule that a contract cannot be 
enforced by a person who was not a 
party thereto, arises from the following 
circumstances: (l) where one of the 
parties to the contract afterwards agrees 
with the stranger to pay him direct; 
(2) where the contract creates a trust in 
favour of the stranger; (3) where the 
contract charges the money to be paid 
out of some immovable property; and 
(4) where the money is due to the 
stranger under a marriage settlement, 
partition or other family arrangement. 
None of these circumstances existed in 
the present case. Defendant 2 never 
agreed with the plaintiff to pay him the 
money. No truet was created in favour 
of the plaintiff and it was never ar¬ 
ranged that the money due to the plain, 
tiff was to be paid out of some immov¬ 
able moperty and the money was not 
held to bo due to the plaintiff under 
any marriage settlement, partition or 
other family arrangement. 

On behalf of the respondent some re¬ 
liance was placed upon three decisions 
of this Court: Protap Narain v. Sarat 
Kumari (3), Debnarayan Dutt v. Chuni 

1. (1861) 1 B & S 898. ’ 

2. A 1 B 1980 Mad 382=124 I 0 66=68 Mad 

270 (P B). 

8. (1901) 6 0 W N 886. 
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Lai (4) and Dwarka Nath Ash v. Priya 
Nath (5), As regards the Pratap Narayan 
case (3), I apt of opinion that it is clearly 
distinguishable. In that case a persotr 
was held entitled to sue for recovery of 
the money on the basis of a compromise 
to which she was no party, but she was 
so held on the ground that the compro¬ 
mise of doubtful rights, the case of some 
of the parties in the suit that was com¬ 
promised being that a partition was in¬ 
valid and inoperative while the others 
maintained that it had been duly 
effected. In the pi’esent case there wae 
no litigation which was terminated by 
the arbitration award; and it is not 
known whether there was any real con¬ 
test between defendant 1 and defendant 
2 , over the particular debt duo to the 
plaintiff which I may mention again 
was a loan contracted on 13th Novem¬ 
ber 1921, some months after the termi¬ 
nation of defendant I’s management of 
the family affairs. As regards the other 
two decisions I mean the decisions re¬ 
ported in Debnarayan Dutt v. Chuni 
Lai (4) and Dwarka Nath Ash v. Priya 
Nath (Q) all that I need say is that the 
rule enunciated in these two decisions 
was not followed by two other later 
decisions of this Court, vi^., in Jihan 
Krishna v. Nirupama Gupta (G), and 
Krishna Lai Sadhu v. Pramila Bala- 
Dasi (7). 

I would therefore hold, following the 
Full Bench decision of the Madras High 
Court reported in Subbu Chetti v. 
Arunachalam Chettiar (2), that the 
plaintiff in the present case was not en-j 
titled to lay any claim against defendant; 
2 on the basis of the arbitration award,' 
and that being so his claim against herj 
ought to have been dismissed. The 
result therefore is that this appeal 
succeeds. The plaintiffs’ claim against 
defendant 2 will stand dismissed. De¬ 
fendant appellant 2 will get her costs 
in all the Court. 

Jack, J. —I agree. 

v.S. Appeal allowed. 

""47“ A f B i9U'Car"i29=26“rO 680=41 CS 
187* 

6. (1418) 36 I C 792. 

6. A I B. 1926 Oal 1009=96 1C 846=63 Cal 
922i 

7. A I B 1928 Oal 618=114 lO 668=66 Cal 

1816. 
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Mallik and Jack, JJ. 

Secy, of State —Appellant. 

V. 

Jihola Nath Mitra —Respondent. 

Appeal No. 1888 of 1930, Decided on 
21at February 1933, from decree of Sub- 
Judge. Howrah, D/. 17th March 1930. 

Railway—Gratuity—Rules for, R, 8—R. 8 
does not impose legal liability and employee 
cannot lawfully demand gratuity. 

Otiituity is something of the nature of a gift 
and therefore 11. 8 of the Gratuity ‘Buies does 
not impose any legal liability on the Bailway 
Administriilion to p.iy any gratuity to the em¬ 
ployee nor does it confer on him any right which 
ho can lawfully demand. The Court is not 
entitled to interfere and compel payment even 
if it is found that the discretion vested in the 
Bailway Administration' was not exercised bona 
tide but arbitrarily or has boon infiuoncod by 
extraneous and irrelevant consideration: G All 
C34; A IJi 1924 Bom 68; 25 Bom L li 699 and 
AIR 1932 Pat 311, Rel. on. 

LP 409 C 1, P 410 C 1, 2] 

Barwell and Bhabes Narayan Bose — 
for Appellant. 

Brpin Chandra Mallik and Gohinda 
Chandra Butt—ion Respondent. 

Mallik, J. —This appeal arises out of 
a suit for recovery of arrears of pay and 
gratuity. The suit was instituted by 
one Bhola Nath Mitra who was in 
service under the East Indian Railway 
Company and his case was that when 
he was discharged on a certificato of 
uiiTitness on medical grounds, ho asked 
for gratuity under R. 8 of the rules for 
the grant of gratuities on retirement, 
to subordinate railway employees and 
his application was refused. The Courts 
below butli held that the plaintilT's case 
was a case of discharge on the ground 
of unfitness on medical grounds and on 
that finding tho lower appellate Court 
gave to the plaintiil a decree for Rs. 52 
odd as arrear pay as also for Rs. 384 
as gratuity. Against this decision the 
Secretary of State for India in Council 
who was impleaded in the Court of 
appeal below as a defendant on the 
devolution of the interest of the East 
Indian Railway Company on him, has 
appealed before us. A preliminary ob¬ 
jection was raised on behalf of the res¬ 
pondent. It was said that the present 
appeal is incompetent inasmuch as it 
has been filed by the Secretary of State 
for India in Council and not by the 
East Indian Railway Company. I'do 
not think that there is any substance in 
this preliminary objection. It would 
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appear that the Secretary of State for 
India in Council was a party in tbe- 
Court of appeal below and the decree 
that was made by the lower appellate 
Court was against the Secretary of Stat» 
for India in Council as well. That being, 
so it cannot for a moment be contendetl 
that tho Secretary of State for India in 
Council is not a party who can be said 
to have been adversely affected by tho 
lower appellate Court’s decree. 

Coming now to the merits of the case 
it would seem that the only point that 
arises for consideration, is whether tho 
lower appellate Court was justified in 
allowing the gratuity to the plaintiff on. 
the basis of R. 8 of the Rules for the 
grant of gratuities. R. 8 runs thus; 

"In case of men whoso service is less than 
16 years and who bave boon discharged either 
in conseouenee of reduction of establishment or 
a certificato of unfitness on medical grounds, not 
duo to tho employee's own fault, a gratuity may 
be allowed which shall ordinarily' bo limited to 
half a month’s pay for each ycarof sorvico or 
six 'month's pay in all and which may in 
spocial cases where circumstances warrant be 
raised to a full months pay subject to a similar 
maximum." 

On behalf of the respondent it was 
contended that the word "may'' in this 
Rule means "shall.” But no reason 
was assigned why the word ‘‘may,’’ as it 
is to bo found in this rule, should be 
taken to mean "shall." Rule 8 seems 
to me to be only an enabling rule ena- 
bling the directors to pay gratuity from 
tho railway revenue, leaving the matter 
of payment of gratuity entirely at their 
discretion. It was said that tho dis- 
cretion in the pre.sont case should have 
been properly exercised. I could have 
understood this contention if the exer. 
cise' of the discretion was something 
that had been imposed on the Railway 
Administration by any Statute. But 
there is nothing to show that it was im¬ 
posed on them in that way. S. 47, 
Railways Act 1890, enumerates the pur¬ 
poses for which rules can be framed 
under the provisions of that Act. But 
the granting of gratuity finds no place 
in the list of these purposes. Besides* 
gratuity, in my opinion, is something of 
the nature of a gift and a gift is not a 
thing which can be compelled. I am 
therefore of opinion that R. 8 of thej 
Gratuity Rules, did not impose any 
legal liability on the Railway Adminis¬ 
tration to pay any gratuity to the plain, 
tiff nor did it confer on the plaintiff any 
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right which he could lawfully demand. 
Tlie result therefore is that the decree 
of the lower appellate Court in so far as 
it awarded to the plaintiff Bs. 384 as 
gratuity is set aside and the appeal 
succeeds to this extent only. The ap. 
pellant is entitled to his costs in this 
Court and in proportion to his success 
in the Courts below. 

Jaekt J. —This appeal has arisen out 
of a suit for recovery of arrear pay and 
gratuity by the plaintiff who was dis- 
charged by the East Indian Railway 
Company from their service. The ap- 
peal is by the Secretary of State for 
India in Council and relates only to the 
gratuity which it is maintained, has 
wrongly been decreed by both the Courts 
below, in favour of the plaintiff. The 
claim is based on B. 8 of the rules for 
the grant of gratuities on retirement to 
subordinate railw'ay employees. The 
rule states: 

"In case of men whoso service is less than 
1.5 yOiars and who have been discharged either in 
consequence of reduction of establishment or a 
certificate of unfitness on medical grounds not 
duo to tbo employee's own fault, a gratuity may 
bo .allowed which shall ordinarily bo limited to 
half a month's p-ay for each > car of service or 
six months' pay in all and which may in special 
eases where circumstances warrant be raised to a 
full month’s pay subject to a simihat maximum." 

Rule 1 states that such bonuses are to 
bo given at the discretion of the Board 
of Directors and the Railway Board. 
From this it is clear and this has been 
found by both the Courts below that the 
grant of the gratuity is discretionary. 
The gratuity is in fact a gift which, 
under the authority of the Directors 
may be given when an employee is dis¬ 
charged, as in this case, on medical 
grounds. Being a gift it is something 
which the employee cannot claim as of 
right and this is so even in cases in 
which its payment has been sanctioned, 
'as shpwn by the authorities to which 
wo have bsen referred by the learned 
counsel for the appellant: Janki Das y. 
E, 1. By. Co. (l) and Natha Qulab v. 
H', C. Shaller and Q. I. P. By. Co. (2). 
jin these cases it was held that a gra- 
tuity which had not been actually paid 
jcould uot be attached because it was 
jinonoy which the employee could not 
iclaim as of right. Similarly it was held 
in another case. Secy of Slate v. Jamuna 

1. (1884) 6 A11 Gk=Uf-84) a"\V~N silO. 

2. A 1 R 1924 Bom 88=87 I 0 312. 
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Das (3), that it conld not be claimed by 
the creditors of the employee as part of 
his assets even whore the company had 
the intention of paying it to the emplo- 
yee. But it is urged that the Court is 
entitled to interfere and compel payment 
if it is found that the discretion vested 
in tho Railway Administration was not 
oxercisedbona fide but arbitrarily or has 
been influenced by extraneous and irre-j 
levant consideration. No authority has 
been shown for the proposition that thej 
Court has any such powers of interfer¬ 
ence except in the case of an authority 
constituted under a Statute to carry out 
statutory powers with which it is en¬ 
trusted. Such cases are discussed in 
the case of Short v. Poole Coryoration{‘i) 
at p. 84 where the cases of -Beg. v. 
Governors of Darlington School |5) and 
Bex V, Board of Education (fi) are re¬ 
ferred to. 

But in the present case tho gratuity is 
payable under rules made by tlio Direc¬ 
tors of the East Indian Railway Com¬ 
pany and as the plaintiff continued in 
the service of the Railway Company after 
the Secretary of State took over tho 
assets and administration of tho com¬ 
pany, these rules are still applicable to 
him. There is however nothing to indi¬ 
cate that the Court has any authority 
to interfere with the discretion of the 
Railway Administration in the payment 
of such gratuities. Even if it be held 
that there were such powers in the Court 
inasmuch as in the present case tbo 
railway lias been taken over by tho 
State, the lower appellate Court has not 
definitely found that the discretion of 
of the Administration was wrongly exer¬ 
cised. The learned Subordinate/Judge 
merely says: “l cannot say that the 
gratuity was not refused to the plaintiff 
arbitrarily and illegally.” To justify 
tho Court, if it could at all be justified 
in compelling tho payment of a gratuity 
it should in any case bo found positively 
that the discretion had been wrongly 
exorcised. 1 therefore think that this 
appeal should be allowed and that the 

'sTa I R19S2 Pat 811=140 I C 661=11 Pat 
684. 

4. (1926) 1 Ch 66=95 LJCh 110=186 L T 
110=90 J P 26=42 T L R 107=70 B & J 
246. 

6.Jl871)0QB682. 

6. (1910) 2KB 166=79 L J K B 695=26 T 
L B 422=8 L G B 649=74 J P 259=102 
L T 678. 
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amount of gratuity Bs. 384 should be 
dcclucteii from the amount decreed in 
favour of the plaintiff. The decree of 
the lower appellate Court will be modi, 
lied accordingly with costs in this Court 
and in proportion to the success of the 
appellant in the Courts below. 

H.K. Appeal allowed. 

^ A. I.R. 1933 Calcutta 411 

Mukkrji, J. 

Kulaohandra Ghosh and others — De¬ 
fendants—Appellants. 

V. 

Jagendra Chandra Ohosh and others — 
Plaintilfs— Besfiondonts. 

Second Appeal No. 1010 of 1030, De- 
cidod on 20tli July 1932, from decree of 
SocQnd Snh-Jud^^e, Sylhet, J)/- 18th No- 
vonihetf 1929. 

^ Trancfer of Property Act (1882), S.54— 
Vendee in permissive possession of property 
on date of sale—If character of possession is 
changed into possession as vendee, there is 
sufficient delivery of possession. 

The esscupo of delivpr> of possession for .1 E.slo 
is no doubt tliat possession should change, hut 
wlieje the viindec is almidy in pormissivoposses¬ 
sion of the pi’op'.'rty on date of sale, it is enough 
for such delivery of possession to bo suflicicnt 
within ti. M il the character of, his possession 
changes ; and this cui ho effected if the vendor 
converts by appropriate declarations or acts the 
previous poriiiis.sivo pos:ossion of the vendee into 
possession as that of a vendee : 3i C al 207, JH s 
from amt Gal iTtl; A I Jl VJlbMad 673; 

40 /Jrm .gi;i : A III im Mad SGG; 4 C »' N 
14t(n : A J /t I'JU Cal 7.54; 31 I C 0<)i andvl £ li 
l'.)19 Cal 326, Bef. [P 412 C 2J 

Ilnncndrakiimar Das —for Appaliiuits. 

Priyanath Dalta —for Besjumdents. 

Judgment. — The phtintiffa’ case was 
that they, tis heirs of their father Baiig- 
shiram, wore entitled to recover posses¬ 
sion from the defendants of certain 
lands. Defendant 1 is tlie son of one 
Chandrakala, who is a daughter of Bang- 
shiram and is dofend.ant f>. Defendant 5 
was married to one Golak, who had a 
brother Neel. Plaintift's’ case was that 
Golak and Noel were the former owners 
of the land and that they sold the land 
to Bangshiram in 128(5 B. S. and that 
they w'ore dispossessed by the defendants 
in 1334 B. S. 

The defence was that, under an ar. 
rangemont between Bangshiram on the 
<mo hand and Gulak and Neel on the 
other, the latter two remained in posses- 
sion in spile of the sale to the former ; 
that, in 1223, Bangshiram sold the land 
to defendant 5 and the latter thus came 


into possession after Golak’s death. The 
Courts below have allowed the plaintiffs 
a decree. They were of opinion that, 
when the land was in the possession of 
Golak and Neel, and so of defendant 5 at 
the time of Bangshiram's sale to her, 
there could be no delivery of possessipn 
of it to her ; and, as the kabala eviden¬ 
cing the sale was an unregistered one, 
there was no valid sale. The trial Court 
held that the possession of the defen¬ 
dants originated in an arrangement 
with, and so permission from, Bangshi- 
ram, and there w'as no evidence to show 
that such possession ever became hostile 
or adverse. The Subordinate Judge hold 
that such possession, though originally 
permissive, could become adverse to 
Bangshiram since the sale by the latter 
to her, but that, in point of fact, defen¬ 
dant 5 had no possession, and that the 
defendants had failed to prove that they 
had possessed the land for more than 12 
years before suit.' Ho held therefore 
tliat the defendants acquired no title by 
adverse possession. Defendants 1 and 5 
have appealed. On the question of vali¬ 
dity of tlie sale, ns effected by delivery 
of possession, the Courts below have ro- 
lietl on Sibcndrapada Banerjee v. Secy, 
of Stale 11 ), which is an authority for 
tlie proposition that, if at the time of the 
intended sale the vendee is already in 
X)ossessioD, there can be no sale by deli¬ 
very of possession. In the case of Gunga 
Narain Gope v. Kali Churn Goala (2), it 
had been held that, if on the date of the 
sale tlie vendee gets into ])osso83ion with 
the assent, express or implied, of the 
vendor, it may be held that there has 
been delivery of {lossession. The learned 
Judges, w'ho decided Silendrapada’scaao 

( 1 ) , distinguished Gunga Narain Gope's 

( 2 ) on the ground that in the case before 
them the vendee had been in possession 
from before. 

They were of opinion that, as delivery 
is the essence of tho transaction, there 
could be no delivery in the circumstances 
and 30 there was no valid sale. They 
were-of opinion that no loose construc¬ 
tion should bo put upon S. 54, as the 
consequences of such a construction may 
be far reaching and injurious in many 
instances. It is very difficult to agree 
with all that lias been said in Silendra. 
padaBanerfee's case (1). It ha s been dis. 

~l7(l907r34 Cal 207=6 C L J 390. 

2. (1891) 22 Gal 179. 
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sentecl from in Muikukaruppan Samban 
V. Muthu Samban (3) and in Dawood v. 
Moidcen Batoha (4), and has been vlory 
guardedly referred to and not expressly 
approved in Bhaskar Oopal v. Padman 
Hira (5). In Fatik Karikar v. Bajen- 
dm Nath (6) it was held that where 
the property was in the possession of a 
usufructuary mortgagee, the process of 
making over of the property by the mort¬ 
gagee to the mortgagor and rodelivery by 
the latter to the former was not neces¬ 
sary to bring about a sale in favour of 
the former under 8. 54, T. P. Act, but 
that it would be enough, if the mortgagee 
took the property as a purchaser and the 
mortgagor admitted that from that mo- 
ment the purchaser held the property as 
purchaser and not as mortgagee. In 
Fakira Mahton v. Leahut Hosain (7), i,he 
learned Judges were not inclined to hold 
that such a strict interpretation of S.54, 
as was suggested in Sibendrapada’s case 
(1), was justified. 

In Sonai Chutia v. Sonaram Chu- 
tia (8) no exprost dissent was expressed, 
but it was said that the sale in that case 
was valid, as there was in fact a delivery 
of possession, because the boundaries of 
the land had boon pointed out and every¬ 
thing that was possible to do for such 
delivery was done ; formal possession be¬ 
ing delivered and endorsement of satis¬ 
faction being made on the mortgage bond, 
under which the vendee had been hold¬ 
ing possession from before as mortgagee. 
In a later case, namely, Htishmat v. Ja- 
mir (9), both Sibendrapada’s case (l) 
and Fatik Karikar's case (6), were re¬ 
ferred to, as if the two were not in con¬ 
flict with each other ; and Walmsley, J., 
observed that if of two plots mortgaged 
to a person one is subsequently sold to 
him and the said person restores posses¬ 
sion of the plot, which is not sold, to the 
mortgagor and retains possession of the 
one that is sold, that would bo 'good evi¬ 
dence *of delivery of possession. The 
present case is distinguishable from 
Sibendrapada’s case (1), in that the de¬ 
fendant 5 was at the date of the sale in 
permissive possession under an arrange. 

~3. A I R 1916 Mad 673=26 I 0 772=38 Mad 

H68. 

4. A 1 B 1925 Mad 666=87 I C 831. 

6. (1916) 40 Bom 818=33 I C 267. 

6. (1900) 4 C W N 142n. 

7. A 1 B 1914 Cal 764=23 1 C 318. 

8. (1916)34 10 692. 

9. A I B 1919 Cal 826=62 I G 668. 


ment with Bangshiram. I am not there¬ 
fore obliged to apply that ruling to this, 
case. The evidence on the record satis¬ 
fies me that‘whatever was necessary and 
possible in the oircurastancos to effect a 
delivery of possession was done. The 
details spoken to by defendant 5 amply 
make out that Bangshiram “made over 
the land of the kabala to her satisfac¬ 
tion,” and that, after the sale, she made 
over the rest of the land in her posses¬ 
sion to her father. 

The essence of delivery no doubt is 
that possession should change but I think 
it is enough if the character of posses¬ 
sion changed ; in other words, if the 
vendor converted by appropriate docla-| 
rations or acts the previous possession of! 
the vendee, which in this case was per- 
missivo possession, into possession as 
that of a vendee. I liold thereforo that 
there was sulficient delivery of posses¬ 
sion within the meaning of S. 54, T. P. 
Act. On this finding, for the plaintiffs! 
to succeed, they must show that they' 
have acquired a title by adverse posses¬ 
sion. The caso has not been looked into 
from this point of view. This will have 
to be done now and for this purpose 1 
send it down, so that the lower appoU 
late Court may determine the question 
of adverse possession and tlien finally 
dispose of the appeal before it. The ap¬ 
peal is allowed and the caso will bo re¬ 
manded with the'aforesaid directions. 
Tho costs of this appeal will abide the 
result of the remand. 

K.S. Appeal alloioed. 
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Mitxek and M. C. Ghose, J J. 

Brojendra Nath Ganguly —Appellant, 
v. 

Promatha Bhusan Dev and others — 
Bespondents. 

Appeal No. 7 of 1931, Decided on 21st 
February 1933, from decision of 4th 
Glass Sub-Judge, 24 Farganas, D/- 29bh 
August 1930. 

(a) Civil P. C. (1908), O. 17, Rr.' 2, and 3 
—Applicability of Rr. 2 and 3 pointed out— 
Court can proceed under R. 3 if adjournment 
i« given at inatanee of party and if there are 
materials on record. 

In a case where there are no materials on the 
record the proper procedure to be followed would 
be that laid down in R. 2, but if there are 
materials on the record the Court ought to pro¬ 
ceed under B. 3. To apply the procedure laid 
down in B. 8 to a case there must be the pre¬ 
sence of both the elements : viz.: (i) theadjonm- 
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cuent mast have boon at the inetaaoe of a partj 
.and (ii) there must be materials on tho lecora 
for the Court to proceed to decide the suit. The 
presence of ono ‘without the other does not 
justify the application of B. 3. A suit was ad* 
Journed to a certain date nt the instance of the 
plain tiB for producing witnesses for tho decision 
'On a question of jurisdiction. The plaintiS did 
not appear on the date and there was already 
some evidence recorded on behalf of tho dofon- 
tdant. The Court decided on the material on 
record and ordered tho plaint to be presented to 
tiro proper Court as it found that it had no 
jari.sdiction. 

Held : that, the order was quite proper 
AIR 1914 Cal SCO and 34 Cal 235, Rel. on 
AIR 1924 Lah 645 ; AIR 1928 Ral 1G7 
AIR 1925 All 267 and 41 Mad 280 (S’ B), Ref. 

[P 414 G 1] 

(b) Practice—Evidence taken on commis- 
eion need be formally tendered at trial to be 
treated ae evidence in case. 

It is not neces.sary to tender the evidonoo 
taken on commission formally at a trial to make 
it evidence in tho case : 30 Cal 6CG, Ref. 

, [P 414 0 2] 

Sidheswar Chahrahurty —for Appel¬ 
lant. 

Brojo Lai Sastri, Profulla Kamal Das 
Khitish Chandra Ghatak and Bijan 
Behary Da.'i Gupta —for Respondents.* 

Milter, J .—This appeal is directed 
aij'ainst an order of tlie Sabordiiiate Jpdge 
■of 24 Perj'anas dated 29th August 1930 
by which he returned the plaint of the 
plaintiil, now appellant, in a partition 
suit valued at lis. 3,80,101 to bo filed in 
the proper Court, lie made the order 
in the absence of the plaintiff and hold 
on such materials as had been put before 
him by defendant G, Raja Pronatha 
Bhusan Dch Ray of Naldanga, that the 
Alipur Court had no jurisdiction to en¬ 
tertain the suit as none of tlie properties 
which formed tho subject-matter of par¬ 
tition lie within the jurisdiction of that 
Court. Hence the present appeal. 

Two questions have been debated be¬ 
fore us in the appeal ; (l) whether the 
Subordinate Judge should have proceeded 
to deal with the suit under the provisions 
of 0.17, R. 2 instead of proceedings under 
O. 17, R. 3, Civil P. 0.; (2) whether the 
materials before the Court wero sufficient 
to justify the conclusion that the Alipur 
Court had no jurisdiction to entertain 
tho partition suit. (After stating the 
case of plaintiff and that of the defen¬ 
dant as given in the plaint and written 
statement, the judgment proceeded). 
Several issues were framed. It Is neces¬ 
sary to notice issue 1 which runs as 
follows ; "Has the Court jurisdiction to 
try this suit.” On 10th June 1930 de¬ 


fendant 6 put in a petition praying for 
decision of issues 1 and 2 first. Issue 2 
related to the iosufllcienoy of court-fees. 
On 20th June the Court ordered that tho 
issue of jurisdiction and court-fees should 
be taken up first, and fixed 29th July 
1930 for hearing of those issues and dir¬ 
ected the parties to come with evidence 
on that date. On 21st August the defen¬ 
dant was ready with bis witnesses on 
the question of jurisdiction but plaintiff 
was not ready and the Court adjourned 
the hearing of the issues to 29th August 
and remarked that as the case was more 
than eight months old no further ad- 
journment would be given and directed 
the payment of adjournment costs to-de- 
fendaut. On 29th August plaintiff did 
not appear and did not pay the adjourn¬ 
ment costs. The defendant was ready 
with his witnesses. In the meantime 
some of tho witnesses had been examined 
on behalf of the defendant and the 
learned Judge passed a cryptic order to 
tho following effect : 

“ From the evidence taken on commission it ap¬ 
pears that this Court has no jurisdiction to go on 
with the case. Ordered that the plaint bo re¬ 
turned to the plaintiff’s pleader for presentation 
in the proper Court.” 

The plaintiff has preferred the i^resent 
appeal and two points have been taken 
on behalf of tho appellant : (1) that the 
Court should not have returned the 
plaint but should have dismissed the 
suit altogether As plaintiff was absent 
and the provisions of 0.17, R. 2 of the 
Code applied; (2) even if the provisions 
of 0.17, R. 3 applied the evidence does 
not justify the conclusion that the Sub¬ 
ordinate Judge had no jurisdiction to 
try tho suit. With reference to ground 
1 taken it is said that as the plaintiff 
was absent and did not produce the evi¬ 
dence on the point of jurisdiction the 
proper rule applicable was 0.17, R. 2 
and not R. 3 and in support of this con¬ 
tention reliance has been placed on a 
number of authorities. There is a con¬ 
flict of authorities on this point in 
different High Courts in India. The 
High Court of Madras has held that the 
Court should in such a case proceed 
under R. 2 and dismiss the suit for 
default so that the plaintiff may have 
an opportunity to apply under R. 9, 
O. 9 to set aside the dismissal: Pichamma 
V. Sreeramidu (l). The High Court of 
Bombay takes the same viow, In 
T'Tms) 41 Mad 286=43 I 0 666 (P B). 
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Allahabad the balance of authority is in 
favour of this view; Gancsh Lall v. Debi 
Das (2). Tho Patna High Court has held 
that this rule does not apply unless the 
hearing is oommencod : Mnhabir v. Sheo 
Dayal (3). Tho Lahore High Court has 
hold that if there are no sufiicient mate¬ 
rials the Court should proceed under 
O. 17, R. 2; otherwise if there are 
materials the Court should proceed to 
dotorinino the matter : Jhanda Singh v. 
Sadek (4). The respondent has relied 
strongly on a decision of this Court in 
the case of. Enatulla v. Jiban Mohan 
Boij (5), where it has been pointed out 
that in a case where there are no mate¬ 
rials on the record the proper procedure 
to bo followed would be that laid down 
in R. 2; but if there are materials on the 
record tho Court ought to proceed urder 
R. 3. To apply the procedure laid down 
in R. 3 to a case there must be the pre- 
Jsenco of both the elements, vi;s.: (i) the 
ladjournment must have been at the 
instance of a party; and (ii) there must 
bo materials on the record for the Court 
|to proceed to decide the suit. The pre- 
jserico of one without the other does not 
ijustify the application of R. 3. [n an 
earlier case ilsfar/attw^i'a v. Ram Kalpa 
((i), Mukherji and Holmwood, JJ., held 
that the scope of B. l->7 of the Code of 
1882 which corresponds to O. 17, R. 2 was 
distinct from that ofS. 158(0. 17, R. 3), 
but that the Court cun fTct under S. 158 
even though tho parties are al)sent if the 
requirements of S. 158 are satisfied. In 
my opinion this seems to be tho correct 
view with reference to tho scope of these 
twj rules. Although therefore the plain- 
till was absent on 29th August to which 
^dato the suit was adjoruned at his in¬ 
stance for producing witnesses for tho 
decision on tho question of jurisdiction 
it was open to the Court to proceed to 
determine the question of jurisdiction 
ou the materials put before it by defeu- 
!dant ^ and 0. 17, K. 3 properly applies 
to the present case. 

We now proceed to deal with ground 2, 
namelv, that the'Court should have held 

2. A 1 B lU2i All 2u'(=i-6 1 C 4':0.=i47 All 

UO. 

3. A I R 1924 Pat 16:=101 I C 8-.^4=7 Pat 

'J36. 

4. A i R 1924 Lab S4&=7d I C 468=5 Lab 

31H. 

5. A 1 U 1914 Cal 3G0=28 1 C 760=41 Cal 

956. 

6. (19071 34 Cal 235=5 0 L J 260. 


tiiat the Alipore Court has jurisdiction 
to entertain tho suit. It is argued that 
in arriving at tho conclusion that the 
Alipore Court has no jurisdiction the 
Subordinate Judge has relied on evidenco 
taken on commission which was never 
read before the Court,and was not for¬ 
mally tendered at the trial. Tho answer 
to this contention is that regard being 
had to tho practice of the mofussjl 
Courts, which is not only consistent but 
is also in strict accordanco with the pro¬ 
visions of tho Code, it is not necessary 
to tender tho evidence taken on com¬ 
mission formally at a trial to make it 
evidence in the case ; see Dhanuram v.. 
Murali (7). We are thoroforo of opinion 
that there is no substance in this point. 
(After discussing tho evidenco, tho judg¬ 
ment concluded). In this view wo are 
of opinion that tho decision of tljp Sub¬ 
ordinate Judge is riglit and this appeal 
must be dismissed but in all the circum. 
stances there will ho no order as to 
costs. 

M. G. Ghose, /.—I agree. 

K.s. Appeal dismissed. 

' 7. (1909) ‘36 Cai' 666=1X0 336. 
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Rumpuy, j. 

Niitbihari Das —Appellant. 

V. 

Rishn'eshtoari Dehve —Respond ent. 

Appeal No. <539 of 1930, Decided ou 
Ist August 1932, against decree of Sub- 
Judge, Burdwari, T)/- 11th July 1929. 

Limilalion Act (1908), Art. 142 — Tret' 
patter’s declining to vacate land in spite of 
demands of owner amounts to open dispos¬ 
session—Adverse possession. 

If a trcspass.ter adniitn that a portion of tho 
laiid'’be1oDga to (he owner when the owner chal¬ 
lenges his poR'-'ession but declines to vacate tho 
land in spite of demands there is open disposscs* 
sioD and tho owner must bring his suit within 
12 jeaiB of dispossession. The admission of tho 
trespasser cannot give further time to the 
owner unloss such admissions come within 
S. iv», Lim Act; 2 0 L J 125 Dist. (I* 418 02] 

Gopendranaih Das —for Appellant. 

Patitpaban ChaUerji and Pannalal 
Chatterji for Prabhashchandra Senator 
Respondent. 

Judgment. —The plaintiff filed a suit 
to eject the defendant from some huts 
and from a plot of land claiming that he 
was the sole owner of the land on tho 
ground that tho defendant was a tres¬ 
passer. Ho had previously filed two 
suits alleging that the t.defeudant was 
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bis tenant but both were diBroissed on 
the ground that ho had failed to prove 
any tenancy. In this suit the plaintiff 
satisfied the two lower i Courts that he 
was the sole owner of the land, but the 
suit was dismissed on the ground that 
it had not been filed within 12 years 
from the time when the plaintiff was 
dispossessed of the land by the defen¬ 
dant. It has been found as a fact that 
the defendant has boon in possession of 
the disputed land for 18 or 19 years. 
The only point that was urged in se¬ 
cond appeal was that the possession of 
the defendant was not adverse to the 
plaintiff in respect of a half share in 
the land, because of her admissions in 
her written statement. The defendant 
in her written statement para. G, stated 
that one Satyapada Das had been in pos¬ 
session of a land for over 12 years and 
in paraf 7 stated: 

Tbi.s detondant uoverdonied tfao title of tho 
plaintiff ... on the oflior hand this defendant 
has boon admitting all along that in the dis¬ 
puted baotu the plaintiff is 8 annas inalik and 
Satyapada Das is a cosharer malik of tho lo- 
m.'tiniug 8 annas. 

The defendant was given possession 
by this Satyapada Das. Reliance was 
placed on tlie case of Tshan Chandra 
Miticr V. liamranjan Chakralutty (1), 
whore it wa.s hold that a tenant who 
had encroached on his landlord's land 
for 12 years, acquired a right of tenancy 
in the land so held. Mookerji, J., held 
that: 

“tho extent of the dispossession deponds on tho 
extent of tho cLiim of right under which posses¬ 
sion by tho trO'-passcr is obtained and kept.” 

This he said applied whore tho land¬ 
lord allows a tenant to holdanonoroach- 
ment on the same terms as if it had 
boon part of tlie.holding. He added: 

“the nature and effect of possession must de- 
pond upon the nature and extent of the rights 
assorted by the overt conduct or express declara¬ 
tion of the person relying oil it." 

This view of the law must be read in 
its context and relates to a case whore the 
tenant encroaches on his landlord’s land 
and is presumed to do so as a tenant, 
i^oubtless a limited right in respect of 
immovable property can be acquired 
liy user, such as a right of way. But 
t.'io decision roliod on and the decisions 
Uierein cited all refer to cases between 
landlords and tenants or tenure-holders, 
f can find no case that supports the 
'iii'i'o.stion that a trespass er p ure and 
1. (1005) 2 C L J i26'. 


simple who takes exclusive possession 
of land without tho consent of tboi 
owner in any way acquires no right to 
tho whole of the land simply because he 
claimed a title to less than the whole. 
If a trespasser on land admits nothing 
the owner must bring his suit within 
12 years of dispossession; if the tres¬ 
passer, when the owner challenges his! 
possession admits that the land belongs 
to the owner but in spite of demands 
declines to vacate it that is open dis¬ 
possession. On principle, it cannot make' 
any difference if the trespasser admits 
that the person claiming ownership has 
an undivided share in tho lands, if ho 
still insists on possession. It seems to 
me that if an owner sues 12 years after] 
dispossesaioD from land he cannot set: 
up admissions made by the trespasser as 
giving him further time in which he 
may bring his suit unless those admis- 
sions come within S. 19, Lim. Act. 
Under Art, 142, the suit must be 
brought within 12 years of disposses¬ 
sion and it has been found that the 
plaintiff in this case was dispossessed 
18 or 19 years before he filed his suit, 
nor will tho admission of the defendant 
that she had dispossessed him of all or 
part of his land assist tho plaintiff. 

It is argued that tho defendant ad. 
initted all along that tho plantiff was 
entitled to an undivided half share, but 
in fact she dispossessed him of his share 
and he had but 12 years in w'hich ho 
could sue to eject her admission or no 
admission. It may ho that when a 
trespasser claims to be a tenant and as 
such takes possession he cannot there- 
after claim tliat ho possessed as a tres¬ 
passer for the claim purported to justify 
tho possession but when the trespasser 
asserts that he has no claim as against 
the owner to possess the whole of the 
land, his possession is clearly adverse 
and in my opinion it does not alter the 
nature of the dispossession to admit 
that in respect of a half share the title 
is with the person who claims the land 
when theM is possession continues against 
the will of the owner or part owner. 
That-own or cannot attribute his acquies¬ 
cence in his dispossession from all or 
any share in the land to anything but 
the laches which bars a claim under 
Art. 142, nor is the dispossession any 
the less adverse because tho trespasser 
admits that it is adverse. This case 
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•comes within the second class of cases 
mentioned in the case cited whore a 
tenant unequivocally informs the land¬ 
lord that ho is holding an encroachment 
on the landlord's land adversely to 
tho landlord. There Mookerjee, J , said 
Art. 144, Lim. Act might apply but it 
was never doubted in any other case, 
that it would apply and the possession 
be adverse and whatever doabt there 
may bo it does not apply where there is 
■no relationship of landlord and tenant. 
Tho defendant claimed that she was en¬ 
titled to possession under a third party 
who in fact had no title. She did 
■not admit that she was the tenant of or 
^hold under tho plaintiff. In such a case 
the possession is adverse from the start 
and no admission or promise to vacate 
which does not result in a license to 
hold affects the fact that the possession 
is adverse or prevents time running 
against the owner and after 12 years he 
cannot recover possession. That is what 
has been found to have happened in his 
case and the appeal accordingly fails. 
The appeal is dismissed with costs. 

K.s. Appeal dismissed. 
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Mallik and Jack, JJ, 

Jatindra Nath Baha and others — 
Plaintiffs—Appellants. 

V. 

Kali Kista Boy Choudhury and others 
Defend ants —Respondents. 

Appeals Nos. 2361 and 2362 of 1930, 
Decided on 15tb February 1933, against 
decree of Addl. Sub-Judge, Khulna, D/- 

23rd May 1930. ^ ^ ^ ^ 

(.) Civil P. C. (1908), O. 41, R. 23 - Re¬ 
mand not under R. 23 — Directions given as 
to way of ateecsment of rent—Order held to 
be decree and hence appealable. 

Whore the appellate Court remands the ease 
to the CouTt of first inetancegiving some direc¬ 
tions in its judgment as to the way in which 
tho assessment of tho rent in kind should be 
made is really a docieo because it isjiot an order 
of pttc%remand but contained a determination 
of the principle on which the assessment was to 

bo made. ^ 

(b) Bengal Tenancy Act (1885), S. 40 — 
Applicability. 

Section 40 relates to the case of an occupancy 
raiyat and has no applicability to the case of a 
tenure-holder. [P ^6 0 2] 

(c) Bengal Tenancy Act (1885), S. 7 — 
Decree based on S. 7—Circumetancee con¬ 
sidered—Decree cannot be assailed. ^ 

Where the decree is based on the provisions of 
S. 7 and the Judge in determining the fair and 
equitable rent, has taken into his consideration 


the circumstances under which the tenures had 
been created it cannot be successfullv assailed. 

■[P 417 C 1] 

Hemendra Chandra Sen and Satyendra 
Chandra Sin —for Appellants. 

Narendra Chandra Bose, Bireswar 
Bagohi, Nirmal Kumar Sen and Jotindra 
Mohan Choudhury —for Respondents. 

Mallik, J. —The two suits whiclpliave 
given rise to tho present appeals were 
for enhancement of rent, in respect of 
two tenures uuder S. 7, Ben. Ton. Act. 
The defence in the case was that the 
tenures were raukarrari and therefore not 
liable to enhancement of rent. Both tho 
Courts below found against the defen. 
dants on this point and they held that 
the tenures were not mukarrari but were 
liable to enhancement of rent. The Court 
of first instance allowed enhancement to 
the plaintiffs and in determining the 
assets of the defendants calculated the 
value of the paddy at the rate of Rs. 9 
per shola. Aaginst this decision there 
were appeals preferred by tho defendants 
and the lower appellate Court remanded 
the cases to the Court of first instance 
giving some directions in its judgment 
as to tho way in which the assessment of 
the rent in kind should be made. Against 
this decision the plaintiffs have come up 
to this Court in second appeal. 

A preliminary objection was raised be¬ 
fore us that as the order of the lower 
appellate Court was an order of remand 
and as the order of remand could not be 
an order under O. 41. R. 23, Civil P. C., 
no appeal lay in the cil^se. This preli¬ 
minary objection does not appear to mo 
to have any substance in it. The orderi 
whereby tho lower appellate Court sent 
the case back to the Court of first in- 
stance was really a “decree” because it 
was not an order of pure remand but 
contained a determination of the princi-| 
pie on which the assessment was to be 
made. Coming now to the merits of thej 
appeals I am inclined to think that the! 
lower appellate Court was not justified 
in directing an assessment to be made 
in accordance with tho provisions as 
they are to be found in S. 40, Ben. Ten. 
Act. S. 40 of the Act relates to the' 
case of an occupancy raiyat and has no: 
applicability to the case of a tenure-i 
holder. The decree of the lower appel-j 
late Court cannot therefore be allowed 
to stand. 
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Now the question is whether the de¬ 
cree of the Court of Arab inatance can be 
maintained. The trial Judge, as would 
appear from his judgment, took into his 
consideration the circumstances under 
which the lands wore Arst let out and if 
he Axod a fair and equitable rent on the 
basis of the rate of Rs. 9 per shola of 
paddy, he did it on the ground that the 
defendants themselves had been claim¬ 
ing the price of paddy rent from their 
own tenants at that rate for the year 
1922 fo 192.J, which was a period shortly 
before the date of institution of the pre- 
jaent suit. The trial Judge in Axing a 
jfair and equitable rent also gave effect 
|to the provisions of sub-S. (3), S. 7, Ben. 
.Ten. Act. Having regard therefore to 
the fact .that the decree of the Court 
iof Arst instance is based on the pro¬ 
visions ‘of S, 7 anl tliat tho trial 
'Judge in determining the fair and equit- 
■able rent took into his consideration the 
'circumstances under which tlm tenures 
'had boon created, I arn of opinion that 
it cannot bo successfully assailed. I 
would therefore allow tho appeals, set 
.isidc tlio decrees of tho lower appellate 
Court and restore those of the Court of 
Arst instance with costs both in this 
Court .and in tho Court below. 

.Tank, J .—I agree, 

H.K. Appeah allowed. 
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llANiCIN, 0. J. ANP C. 0. GiIOSK, J. 

Pratapmal Jlame-duro) —Appellant. 

V. 

Chtmilal Jahari —Respondent, 

Appeal No. 15 of 19.32, Decided on 
llth July 1932, from order of Ameer 
Ali, J., in Insolvency case No. 47 of 1932. 

(a) Pretidency Townt Insolvency Act 
(1909), S. 13—Creditor's petition—Onus of 
proving ability to pay debts is on debtor. 

Tho onus of proving that the debtor is ablo 
i« pay the debts bo that the croditot’s petition 
may bo disiuisscd is on the debtor himself. 

[P 417 0 2] 

(.b) Presidency Towns Insolvency Act 
1 1909), S. 13—‘‘Ability to pay debts”—Mean¬ 
ing explained. 

Whnt the statute means by ability to pay 
0o1)ls is not merely that tho man has assets 
which, if liquidation proceeds, may, in the re¬ 
sult. provide safheiont money to discharge hla 
dpbts. It moans that he is not so embarrassed 
that ho cannot meet his debts in the ordinary 
way by making legal tender and discharging his 
‘iebts. The circumstance that a man has assets 
u>id the assets are not liquid assets and there- 
I'Jiw! ha cannot pay his debts is a circumstance 
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which stand in favour of having a liquidation 
and not against having a liquidation[P 418 G 1] 

(c) Civil P. C. (1908), O. 21, R. 52-Ap¬ 
pointment of receiver by Court of rents and 
profits—R. 52 has no application. 

Order 21, R. 62 is not intended to apply to a 
case where the Court appoints a receiver of the 
rents and profits of tho immovable property. 

, . [P 412 0 S'] 

(d) Civil P. C. (1905). O. 21, R. 54, and 
Calcutta High Court Original Side Rules 
Ch, 27—Immovable property of judgment- 
debtor in custody of receiver appointed in 
another suit—Decree-holder can attach pro¬ 
perty in his bands with leave of Court under 
O. 21, R. 54. 

Whore properties of a judgment-debtor are in 
the custody of a receiver appointed in another 
suit, the decree-holder can apply to the Court 
which has appointed the receiver and ask for 
leave to attach the property of the jndgment- 
debtor notwithstanding the appointment of re¬ 
ceiver and the attachment can be forraaily 
effected under 0. 21, R 64. [P 419 C 1] 

jS. N. Banerjee —for Appellant. 

N. N. Sircar and N. C. Chatterjee — 
for Respondent. 

Bankin, C.J .—This is an appeal from 
an order made by my learned brother 
Ameer Ali, J., wliereby he dismissed a 
creditor’s petition for the adjudication 
of the two respondents as insolvents 
under the Presidency Towns Insolvency 
Act. The petition was brought on 4th 
March of tbe present year and the lear¬ 
ned Judge proceeded upon the ground 
that, in his opinion, it was not made 
out by the creditor that the debtors 
were uot in a position to pay their debts. 
It is quite true that one of the reasons, 
for which the Court is enabled to dis¬ 
miss a creditor’s petition is the reason 
given in S. 13. Presidency Towns Insol¬ 
vency Act, which says that: 

‘‘ the Court .sliall dismiss tho petition if tho 
debtor appears and satisfies tho Court that ho is 
able to pay his debts.” 

It will be seen that tho burden of 
proof is entirely on tho debtor. In the 
present case the question appears to be 
what is meant by saying that the debtor] 
has to prove that he is able to pay his 
debts. The case made by the respon- 
dents was 'not a case that they were 
able to pay their debts, if it be carefully 
examined: though they do say io so 
many words " we are still in a position 
to pay all just and reasonable debts.” 
Bat the case they make is that they are 
entirely unable at the present to pay the 
petitioning creditor’s debt, to speak of 
that alone, apart altogether from any 
other debts. They say they have got a 
number of immovable properties; that 
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the mortgages will bo less than the value tachment for more than 21 days. It 
of these properties. They wind up by is said that that attachment was an irro- 
saying that they are not insolvents, but, gular or illegal attachment altogether, 
in the circumstances, they have no ready It appears that the Court appointed a 
.cash to pay. What the statute means receiver over the properties of the debt- 


by ability to pay debts is not merely 
that the man has assets which, if liqui¬ 
dation proceeds, may, in the result, pro¬ 
vide sufficient money to discharge his 
debts. It moans that he is not so em- 
barasaod that he cannot meet his debts 
in the ordinary way by making legal 
tender and discharging bis debts. ‘ 

The circumstance that a man has as¬ 
sets and the assets are not liquid assets 
and therefore be cannot pay his debts 
is a circumstance which stands in favour 
of having a liquidation and not against 
having a liquidation. The judgment to 
be exorcised on this ground in connex¬ 
ion with a petition for adjudication is 
exercised on very much the same lines 
as the discretion to annul an adjudication 
on the ground that the debts have been 
paid or that the debtor ought never to 
have been adjudicated. It was never 
the intention of the statute that a man, 
having a petitioning creditor’s debt and 
proving an act of bankruptcy, should be 
told that no provision whatever will be 
made for the payment even of his debt, and 
that the petition is to be dismissed on the 
ground that the debtors are able to pay 
all their debts. If, to a petitioning cre¬ 
ditor who has kdowledge of an act of 
bankruptcy, tender of money is made for 
his own debt, he is not, in a usual case, 
at all obliged to receive the money and 
have the petition dismissed, because it 
may very well be that other creditors 
may proceed in insolvency and that the 
payn «nt will be hold bad against the 
the Official Assignee. But, if coupled 
with such an offer, it can be shown that 
there are no other debts or that the 
debtors arc prepared and able to pay off 
all the other debts, ‘then no doubt a 
stroll^ case arises for dismissal of the 
petition. In my judgment the learned 
Judge has misapplied the terms of the 
section, on which he has relied, and the 
judgment cannot be supported upon the 
ground on which it has been based. 

Before us, the appeal has been sup¬ 
ported by a contention to the effect that 
the only act of insolvency shown is that 
premises No. 38, Baratola Street, belong- 
ing to the debtors wore attached on 19th 
January 1932, and continued under at- 


ors including this property. It ap¬ 
pears that tho petitioning creditors, 
who hold a decree for their debts, ap¬ 
plied to tho Court, wliich had appointed a 
receiver, and asked for leave, notwith¬ 
standing tho appointment of a receiver, 
to attach two definite specified immov¬ 
able properties in which the debtors 
had an interest. The Court gave tho 
leave asked for and the attachment was 
formally and regularly made by an'at- 
tachment under 0. 21, R. 54. The way 
in which it is said that that attachment 
is illegal or improper is this: .It is said 
that under R. 52, 0. 21, Civil P. C., this 
proceeding was not rightly lakefij. It is 
quite true that that proceeding has no 
connexion whatever with B. 52, 0. 21., 
E. 52 refers to property 'in tho custody:' 
of a Court or public officer. It provides! 
that an attachment can be made in a way 
which leaves no room for an application 
for the leave of the Court or of the public 
officer. It is to bo noticed that it treats 
tho Court and tho public officer exactly 
in the same way. Under that rule, in 
any case to which it applies, the execut¬ 
ing Court simply issues attachmont 
without consulting the other Court. 
Apart altogether from any question whe¬ 
ther E. 52 applies to immovable pro¬ 
perty, while it is true in a sense that tlu; 
Court, when it appoints a receiver, take-- 
possession of tho property, I am reason¬ 
ably clear that the rule was never inten¬ 
ded to apply to a case where the Court! 
appoints a receiver of- tho rents and' 
profits of the immovable property. 

What has been done in this case hns 
been done following tho practice on tlio 
original side, which of late years, became 
Bottled in view of principles well-settled 
in England and is now in Ch. 17 of our 
rules. It is very common for persons 
who apprehend execution to start a part¬ 
nership suit and have a receiver appoin¬ 
ted of the assets of the partnership, or a 
partition suit, and have a receiver ap¬ 
pointed of tho assets of the family; or a 
mortgage suit and have a receiver ap¬ 
pointed of the assets under mortgage. In 
these cases, the endeavour to use 0. -I 
B. 52, is of very small use to the execut¬ 
ing creditor. It may be that the suit 
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for partition or for dissolution of part¬ 
nership is entirely collusive, and under 
B. d2, O. 21, vary little relief is to be 
obtained by the executing creditor. 
According to the particular practice in 
this Court and in the Courts in England 
the creditor, in such circumstances, is to 
go to tlie Court who appoints the recei¬ 
ver, and he asks the Court to give him 
leave, so far as a certain property is con¬ 
cerned, to ignore the receivership alto¬ 
gether. In that case he proceeds exactly 
as if no receiver has ever been appointed 
and that is the course adopted by the 
creditor in this case. Sometimes, when 
a creditor goes and asks leave in such 
fashion, the Court will not allow him to 
attach the assets direct. 

In many cases that might result in 
interfering with the administration of 
the Qourt as regards the partnership 
assets. In a partnership case, the Court 
calls for the creditors and endeavours to 
pay the creditors of the firm out of the 
assets aud to hand back tlio balance, if 
any, to the partners according to their 
shares. In many cases therefore to 
allow an executing creditor to come in 
and levy upon tho assets directly and 
independently of tho Court’s proceedings 
would load to confusion and cause in¬ 
justice or give preference to tho attach¬ 
ing creditor. In such cases the Court 
will refuse tho relief in that form and 
will make an order in the well-known 
iform now known by the case of Kettmetj 
y. Aiirill {l). It will give the creditor 
no leave to attach direct, but it w'ill 
[give nim a charging order upon the 
assets that are being administered upon 
the term that tho creditor will use that 
charging order in a way which will be 
under the control of the Court. The 
present is a case where the Court granted 
leave to attach the assets direct by the 
ordinary process and the Master, in this 
case, upon a tabular statement, is quite 
right in ordering attachment under 
R. 54, O. 21. That attachment is a 
perfectly good attachment and tho act of 
ibankruptoy therefore cannot be chal¬ 
lenged. 

We have been asked in this case, to 
give the debtors further time. I am well 
aware of the difficulties of giving debtors 
very much time when a bankruptcy peti¬ 
tion has been filed and is being oonUst- 
0hl3 .’^46=66L J Oh 446=88 W R 
191=66 L T 806. 
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ed. But had there been any attempt 
when this petition was first filed on the 
part of the debtors to provide for the 
petitioning creditor’s debt on term of 
being given a little time, I should have 
been the last person to have objected to 
any reasonable order of adjournment. 
One may take notice of the fact that at 
the present time, people may very legi- 
timately have special difficulty in finding 
the necessary liquid money to pay debts; 
but this petition was presented in March 
and nothing whatever has been done 
to pay off even the petitioning creditor, 
let alone any of the other creditors. Mr. 
Banerjee, who has to look after the in¬ 
terests of his client, is not disposed to 
consent to further time being given to 
the debtors, and his client might very 
well be, for all wo know, in difficulty at 
this stage in receiving his money, un¬ 
less indeed all the other creditors can be 
ascertained and at the same time paid. 
It is quite impossible for us therefore to 
thrust upon Mr. Banerjee’s client, 
against his will, a further adjournment 
for any such purijose. 

In the result tho order of adjudi¬ 
cation must be made. Wo find the act 
of insolvency being the act mentioned in 
01. 1. para. G of tho petition and we find 
the petitioning creditor’s decretal debt 
to bo a good petitioning creditor’s debt 
and we make the adjudication now. The 
appeal will be allowed. The petitioning 
creditor's ordinary costs of this Court 
and of the Court below certified for 
counsel will come out of the assets. 

C. C. Ohose, J .—I agree 

ic.s. Appeal allowed. 
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BANKIN, 0. J., PBABSON AMD 
Mittek, JJ. 

Niharan Chandra Dutta —Plaintiff- 
Appellant. 

V. 

Amar Chandra Das —Defendant—Bea- 
pondent. 

Letters Patent Appeal No. 31 of 1932, 
Decided on l4th March 1933, from judg¬ 
ment of Mukerji, J., in Appeal No. 1681 
of 1930, D/- 26th August 1932. 

Bengal Tenancy Act (1885), Sa. 85 and 
49 («}—Kabuliyat for under-raiyati right for 
nine yeart—Clauae (n kabuliyat that grantee 
aball enjoy land after expiry of nine yeara 
by execution of freah kabuliyat—Grantee baa 
option to execute kabuliyat and continue on 


Nibaran Chandra v. Amar .Chandra 
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the same terms and he cannot be ejected by 
grantor. 

Tho defendant executed a kabuliyat to the 
plain tifi lor the grant of under-raiyati right for 
nine years. There was clause in the kabuliyat 
to tho effect that on the expiry of nine, years 
the grantee shall enjoy the land on execution 
of a fresh kabuliyat. The grantor brought a suit 
fo> ejectment two months after the expiry of the 
nine years. 

Held-, that under the kabuliyat tho defendant 
was entitled at his option to have a grant for an¬ 
other term of nine years, that the covenant was 
not rendered invalid by 8. 86 and that tiie land¬ 
lord was not entitled to eject him. IP 421 C 2] 

Held further: that oven though tho terms of 
renewal were not expressly stated in the con¬ 
tract, it should be presumed that the contract 
intouded the same rate of rent and same period 
of tenancy: 4 I, G. 635; 18 I. C. 912; 83 I. C. 
448 and A. I. H. 1925 Cal. 616, Bef. [P 422 0 1] 

Ruiiendra Coomar Milter—lot Appel¬ 
lant. 

Badhika Banjan Gtiha —for Eespon- 
dent. 

Miikerji, J .—This appeal has arisen 
out of a suit to eject the defendant under 
S. 49, Cl. (a), Ben. Ten. Act, and for re- 
covery of rent due from him for the 
years 1332 to 1334. The trial Court 
gave the plaintiff a decree for rent only; 
but the lower appellate Court, on appeal 
by the plaintiff, gave him a decree for 
ejectment as well. The defendant has 
appealed. The defendant held as an 
under-raiyat under a lease for nine years 
■which ran from 1326 to 1334, and which 
he had obtained on payment of aselami. 
There was a renewal clause in tho lease 
which ran in these words: “On expiry 
of tho term 1 shall possess the land 
after executing a fresh kabuliyat.” The 
suit was instituted on 11th July 1028 
(Ashar 1335). The trial Court hold that 
the defendant was protected by this 
clause as to renewal. The Subordinate 
Judge held thus: 

‘‘This covenant was for the benefit of the 
tenant, but it gave him no right to the land 
unless ho chose to t.tko advantage of it in tho 
manner prescribed therein by oxocuting a kabu¬ 
liyat for another term. This tho tenant has not 
done. I do not soo how defendant canvesist the 
claim of tfie plaintiff to khas possession." 

It is conceded on behalf of the respon¬ 
dent that the view which tho Subordi-' 
nato Judge has taken cannot be sup¬ 
ported; there was no stipulation in the 
lease that if the defendant was to exer- 
else his option he would have to exer¬ 
cise it beloro the expiry of the term; and 
a sufficient period had not elapsed since 
the expiry of the term from which a 
refusal to exercise that option could he 


inferred. But the decision of the Sub¬ 
ordinate Judge sought to be supported 
on the ground; firstly, that the renewal 
clause, if it is to be taken to have meant 
that on the expiry of the original period 
a fresh lease for the same period and on 
the same terms as in the original lease 
was to bo given, effected a present 
demise for a second term and would be 
a clourahlo evasion of S. 85, Ben. Ten. 
Act, and therefore void; and secondly 
that if on the other hand it be held that 
the renewal clause left the terms un¬ 
decided the contract was too uncertain 
to be specifically enforced and so would 
not afford a protection to the defendant 
against eviction. The argument no doubt 
is very ingenious. But I think the clause 
is capable of and does, in fact, bear an 
interpretation that on the expiry of tho 
original term, it was optional with the 
defendant to ask for a fresh lease, if he 
desired to hold on, and if he did so apply 
the plaintiff would be bound to grant it 
on the same terms and for the same 
period as tho original one. Such a con¬ 
tract would not effect a present demise 
nor be vague or incapable of specific per¬ 
formance and w'ould protect the defen¬ 
dant. In that view of the matter, tho 
appeal should succeed. The decision of 
the Subordinate Judge being set aside 
that of tho Munsif should bo restored 
with costs in this and tho lower appel- 
late Court. Leave to appeal under S. 15, 
.Letters Patent, is asked for and it is 
granted. 

Banlcin, C. J .— In 1325 B. R. the 
plaintiff accepted from tho defendant a 
kabuliyat which was registered and by 
which the plaintiff granted to the defen¬ 
dant an under-raiyati right in certain 
land lor a term of nine years upon a 
certain rental therein specified. The 
kabuliyat contained the following clause: 

‘‘Bo it oxpreseed that tbo right boing kolc- 
katsha tho icabuliyat is executed for nine years 
under the requiiemonts of law from 1326 B. B. 
till (tho end of) 1884 B. B.; on expiry of the term 
I shall enjoy tho land on oxeouting a fresh 
kabuliat." 

The plaintiff two months after tho ex¬ 
piry of tho nine years brought his suit in 
ejectment. He brought his suit, and it is 
important to notice this: under S. 49 (a), 
Ben. Ten. Act, that is to say, not on the 
footing that the defendant was holding 
otherwise than under a written lease and 
had been given a year’s notice but on the 
footing that the plaintiff was entitled to 
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evict on the expiration of the term of 
the registered instrument. 

The question before us now is whether 
the covenant which I have read with re¬ 
ference to a fresh settlement affords an 
answer to the defendant in the suit in so 
far as it is a suit for ejectment and Mr. 
Mitter for the appellant before us in the 
Letters.Patent appeal puts forward two 
contentions. lie says, first of all, that if 
this is a covenant for renewal then it is 
a mere colourable evasion of the provi¬ 
sions of S. 85, Ben. Ten. Act, as it stood 
before it was amended by Act 4 of 1928 
and ho says, secondly, that if according 
to the cases it ho held that this is a lease 
for nine years with a valid contract for 
another nino tlio terms upon which the 
lease is to bo renewed or a fresh lease is 
to bo given are not suHiciently expressed 
and tLw contract cannot be spceilically 
performed because it is too vague. 'Now', 
until the b’uU Bench decision in Chandra 
Kunta V. Amjad Ali. (l) it was consideiod 
that as between the grantor and the 
grantee of an under-raiyati lease non- 
complianco with tho conditions laid 
down by S. 8 .j did not render tho lease 
invalid; but after tho Full Bench deci¬ 
sion it is clear law that if a lease is for 
a longer period than nine years then it 
is not capable of registration and as 
there is no estoppel against the statute 
the grantor can take advantage in eject¬ 
ment of tho invalidity of tho instrument. 

I mention this merely because it may bo 
that this turning point in tlio decisions 
on the qustion has a bearing upon whe¬ 
ther or not previous decisions on other 
aspects of this matter have any autho¬ 
rity. 

To take the two points which have 
been put forward by Mr. Mitter in their 
order, the first is the question whether 
the covenant for renewal in the instrn- 
imont before us is a mere evasion of 
|S. 8.5. I am of opinion that it is not. 
|No doubt a covenant may be entered into 
to the effect that at the end of the term 
of nino years the landlord shall be bound 
to grant and the tenant shall be bound 
to take a further term for another nino 
years. Whether that would be good or 
not is a question and I think a grave 
question. If the position be that the 
covenant before os'is a covenant for 
the benefit of the tenant and is to 

1. A 1 R 192rCail51^rTO 466=48 Oal 788 
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the effect that the tenant may at his 
option continue for another term and 
the landlord at the tenant’s request 
shall be bound to grant another term» 
that is not a mere colourable continua- 
tion of the old lease. As Mukerji, J.j 
in the present case has pointed qut 
such a contract that the tenant shalll 
have an option for renewal would not! 
effect a present demise nor is it capablej 
of being so regarded. I have no doubt 
that from tho language of the instru¬ 
ment before us it is to be construed as aj 
covenant by the lessor in favour of the 
lessee that the lessee shall at his option 
have a grant for another term from the, 
lessor. That being so, I have no diili- 
oulty in holding that the covenant is not 
rendered invalid by S. 85, Bon. Ten. Act.! 
I come now to the second point which is 
whether this covenant is too vague to 
be specifically performed or to give the 
tenant any right. Of course if it isa mere 
covenant that the -parties should enter 
into a new contract without specifying 
tho terms such covenant is not a coven¬ 
ant at all. It is said how'ever that in 
the case of Surendra Nath Sen v. Dina- 
bandhu Naik (2), a very similar clause 
was regarded by Mitra, J., as too vague 
to give tho defendant any right. In my 
judgment, this is a matter which is 
governed by well-settled principles of 
which tho fairness and convenience can¬ 
not be challenged. If I may take the 
statement of the principle from Foa's 
book on Landlord and Tenant: 

“a lease granting premises for a certain terni 
and purportirg to bo granted ‘with the option of 
renewal’simply, may have effect given to it, as 
it imports that the renewed tenancy is to he of 
the same duration and (with the exception pre¬ 
sently referred to)” (that moans with the excep¬ 
tion of tho covenant for renewal itself), “subject 
to the same terms as tho one to which it suc¬ 
ceeds. And in conformity with the principle 
that A donbtful grant is always construed in his 
favour, such option is vested only in the lessee.” 

If that prinoipla is to be applied to 
the case before us there can bo no ques¬ 
tion of the covenant being too vague to 
be enforced. I find from previous deci¬ 
sions on the point that, apart from the 
case before Bampini, J., Ali Mahamadv. 
Nayan Rajah Bhuiya (3) where it waa 
thought that a covenant for renewal was 
a covenant for renewal at a fair rent, 
there is ample authority in this Court 
for applying the principle which I have 
' 2. (1909) 4 I'CTssB;: 

8. (1912) 18 IC 012. 
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expressed to cases under the Bengal Te¬ 
nancy Act. Probably the strongest 
authority is the case of Lani Miav.Mu. 
hammad Easin Mia (4) where the Eng- 
lish principle was applied to a covenant 
almost exactly in the words which we- 
have before us. This was followed by a 
Division Bench presided over by Suhra- 
w'ardy, J., in the case of ShulockoteaMa. 
fumdar v. Kali Bihi (5), and there is 
therefore a body of authority now both 
to the effect that a contract for renewal at 
the option of the tenant is not invalid and 
for the proposition that where the terms 
,of the renewal are not expressly stated 
in the contract it is to be presumed that 
the contract intended the same rate of 
rent and for the same period of tenancy. 
These are the propositions which Mu- 
kerji, J., has applied to the present case 
and it appears to rao that no exceptions 
can be taken to the reasoning of the 
learned Judge. The Letters Patent ap¬ 
peal therefore fails and must be dis- 
misssd with costs. 

Pearson, J. —I agree. 

Milter, J .—I agree with my Lord the 
Chief Justice. 

K.S. Appeal dismissed. 

4. (1016) 38 I C 448. ' 

5. A I B 1025 Cal 516=70 I C 317. 
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Mitteu and M. C. Ghose, JJ, 

Ashutosh Choudhury —Appellant. 

V. 

Sm. Kiirned Kamini Dasi — Respon¬ 
dent. 

Appeal No. 121 of 1932, Decided on 
22nd Eebruary 1933, against order of 
Dist. Judge, Bankura, D/- 7th October 
1931, 

(a) Limitation Act (1908), Art. 181—Depo- 
•it of sale price by auction-purchaser — 
Decree-holder drawing amount due to him— 
Excet* amount due to judgment-debtor in 
Court deposit—Sale set aside—Auction-pur¬ 
chaser withdrawing money in Court deposit 
—Order setting aside sale set aside on ap¬ 
peal — ^it by judgment-debtor for restitu¬ 
tion of money drawn by auction-purchaser— 
Limitation is three years from date of such 
order—Civil P. C. (1908), Ss. 144 and 151. 

The right to apply for restitution accrues 
lealiy on the date when for the first time a 
decision is given which entitles the party asking 
for restitution to have restitution. [P 423 G 2J 

In execution of a decree for rent, the holding 
%vas sold by auction and the auction-purchaser 
deposited the amount which was in excess over 
the decree aiacunt in Court. The decree-holder 
withdrew tbo amount due to him and the 
balance due i'O judgment-debtor was kept in 


Court. On an application to have the sale set 
aside, it was set aside and the auction-pur¬ 
chaser's money was ordered to bo paid. The 
auction-purchaser withdrew amount in Court 
deposit. The .decree-holder filed an appeal 
against the order and the sale was confirmed. An 
appeal was filed against this appellate order by 
one of the judgment debtors in which the plain¬ 
tiff, also a judgment-debtor was impleaded as 
respondent; but the appeal was dismissed. 
Plaintifi filed a suit for restitution of the amount 
withdrawn by the auction-purchaser three years 
after the order confirming the sale, but within 
three years from the date of iJigh Court's order 
of dismissal of appeal. 

Held: that the cause of action arose on the 
dale confirming the sale, that the appeal in the 
High Court did not concern him as ho had not 
appealed and that the suit was time barred: 
AIR 1931 Gal 779 and .( I It 1925 Pat 1 (f B), 
Bef.; AIR 1932 P C 1G5, Hist. 

[IM'i-i 0 2] 

(b) Limitation Act (1908)—Construction. 

In construing the provisions of the Limitation 
Act equitable considerations are out of place aud 
the strict grammatical meaning of the Ivords is 
the only safe guide: .1 1 li 1932 P C 165, lief. 

[P 4 -21 C 1] 

Gopendra Nath l>as~iov Appollant. 

Kamalaksha Basil —for Kespoudent. 

Milter, 7.—This is roally an unfortu¬ 
nate case for although the merits of the 
case are in favour of tho appellant wo 
are constrained to arrive at a decision 
adverse to him on the ground of limita¬ 
tion. It appears that one Ilaii Sadhan 
Panja obtained a decree for vent against 
Asutosh Chowdhury and his cosharors in 
Rent Suit No. 87G of 191(5. One Bhaga- 
ban Chandra Pan had tlio decree as¬ 
signed to him and ho applied for execu¬ 
tion of the decree in the year 1920 by 
sale of the rent property. In that exe¬ 
cution tho holding in iiuestion w'us sold 
and it was purchased by a lady of the 
name of Kurnud Kamini Dasi for a price 
of RSv l,2o0 on 27th July 1920. The 
sale was confirmed in August. Two of 
tho judgment-debtors, one of whom was 
an infant, applied on 27th July 1923 
under 0. 21, R. 90, Civil P. C., for set¬ 
ting aside the sale. At all subsequent 
stages this application under 0, 21, R.90 
was prosecuted by Jamini Kanta Chow¬ 
dhury alone. Tho application to sot 
aside the sale was allowed in tho first 
instance by an order of the Court dated 
12th March 1924. When the sale was 
get aside by this order the Court gave a 
direction for refund of the purchase- 
money with interest to the auction-pur¬ 
chaser. The sale proceeds wero in ex¬ 
cess of the amount due under the decree 
and therefore the portion of the surplus 
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sale proceeds remained in deposit for 
payment to the jadgment-dobtors, the 
decree-holder having already taken the 
sum which was found due to him. In 
accordance with this order of refund the 
auction-purchaser withdrew from the 
Court a sum oflls. 442-11-9 which really 
was to bo credited to the judgment-debt¬ 
ors as a part of the surplus proceeds 
which the judgment-debtors would be 
entitled to in the event of the sale being 
confirmed. A direction was given to 
the decree-holder to refund tho amount 
withdrawn by him. 

The decree-holder however preferred 
un appeal to tho District Judge against 
the order setting aside tho sale. After 
several intermediate proceedings to 
which it is not necessary to refer, the 
sale w.Vs ultimately tjonlirmed by an 
order o4 tlio appellate Court dated 17th 
August 1925. An appeal was however 
taken to the High Court against tho 
order confirming the s.ile by one of tho 
judgrnoiit-debtors and not by tho pro- 
sent appellant Ashutosh Cliowdhury. 
.\suLosli howover was made a respon¬ 
dent to tlio said apjieal. That appeal 
was dismissed on 21th Alarch 1927 and 
on 22nd March 19.30 Asutosh put in an 
application for an order on the auotiou- 
purchaser to re-deposit tlie amount which 
had been withdrawn by him from the 
Court out of tlio surplus sale proceeds. 

The Munsif who dealt with tho matter 
in tlio first instance was of opinion chat 
tho auction-puridiasor sliould bo com¬ 
pelled to ro-dofiosit tho money which ho 
had withdrawn. On appeal however by 
the auotion-piirchaser the District .Tudge 
was of opinion that she would not he 
entitled to retain tho surplus sale pro- 
ceses but for the plea of limitation which 
had been taken by her. The District 
Judge was of opinion that tlio right of 
the judgment-debtor for restitution 
really accrued on 17th August 1925 when 
tho order setting asido the order setting 
aside the sale, or in other words the 
order confirming the sale was made by 
the District Judge on 17th August 1925 
under Art. "181 of the Schedule to the 
Limitation Act. As this application for 
restitution was not made within three 
years from tho time when the right to 
apply accrued the application was barred 
by the said article. He accordingly dis¬ 
missed the application of the judgment- 


debtor for restitution on the ground of 
limitation. 

Against this decision tho present ap¬ 
peal has been preferred and it has been 
contended on behalf of the appellant 
that the application could not bo treated 
as one under S. 144, Civil P. C., namely, 
as an application for restitution. It was 
really an application for asking the 
Court to exercise its inherent powers 
under the provisions of S. 151, Civil 
P. G., and in support of this contention 
reliance has been placed on the recent 
decision of this Court in the ease of Sasi 
Kanta Acharjee v. Jalil Baksha 
Munshi (l) in which my learned brother 
Mukarji, J., held that in the circum- 
stances similar to the present the Court 
could act under its inherent powers un¬ 
der S. 151, Civil P. C. Tho learned 
Judges did not decide in that case that 
oven if tho application be treated as one 
under S. 151, Civil P. C., the article of 
limitation applicable is not Art. 131. 
Of course there is a decision of the Patna 
High Court which has been referred to 
by tho learned advocate for the respon¬ 
dent in the case of Balmakund Martoari 
V. Basanta Kumari (2), ‘where it was 
liold that an application in such cases 
comes both under the provisions of 
Bs. 144 and 151, Civil P. 0. The real 
question theroforo in controversy is as 
to when the right did accrue in the ap¬ 
pellant fpr asking for the refund pf the 
money withdrawn by the auctiou-pur. 
chaser seeing that tho sale has now been 
confirmed and the money being in excess 
of the decretal amount really belongs to 
tho judgment-debtor. It has been held in. 
a series of cases that the riglit to apply 
accrues really on the data when for the, 
first time a decision is given which en- 
titled the parties asking for restitution 
to have restitution and that was nn- 
doubtodly in this case on 17th August 
1925. 

It is argued however that as au appeal 
was ponding against that decision the 
appellant before ns could not consis- 
tently ask for restitution, for that posi¬ 
tion would have been inconsistent with 
the conduct of the appeal. We were at 
the first blush inclined to agree with the 
view, for it was argued on the basis that 
the appellant was one of the appellants 

1. A 1 R 1931 Cal 779=184 I 0 1185. 

2. A I R 1925 Pat 1=78 I C 200=3 Tat 871 

(F B). 
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before the District Judge. That how¬ 
ever does not appear to bo so for the 
present appellant was merely a respon¬ 
dent in the said appeal and there was in 
our opinion nothing to prevent ..appel¬ 
lant from asking for restitution, it is 
said on behalf of the appellant that he 
Could not have possibly taken that coarse 
as tliat would have affected any right 
which he might have acquired if the ap¬ 
peal against the order confirming the 
sale had been allowed. We do not see 
much force in that contention. It was 
not he who had appealed; he was rather 
jcontent with tlie order confirming the 
[sale. In such circumstances as this the 
right to ask for refund of the money 
withdrawn by the auction-purchaser 
arose on 17th August 1925 and heought 
to have applied within three years from 
4hat date. We are of opinion thereiore 
that the learned District Judge was 
•right in the view which ho has taken. 
Stress has been laid on a recent decision 
of their Lordships of the Judicial Com¬ 
mittee of the Privy Council in the case 
of Nagendra Nath Dey v. Suresh Chan¬ 
dra TJey (3). Mr. Das has drawn our 
attention to a passage in that judgment 
which runs as follows: 

"It is at least an inlolligibla rule that so long 
as there is any quostion sub judice bottveen any 
of the parties those afloctcd shall not be com¬ 
pelled to pursue the so often thorny path of exe¬ 
cution which, if Iho final result is against them, 
may lead to no advantago.’’ 

These words were said with reference 
to the provisions of Art. 182, Lim. Act, 
and the question whiclr was for consi¬ 
deration before their Lordships of the 
Judicial Committee was as to whether 
the word "appeal” in S. 182 (2), Lim. 
Act, meant any appeal of any kind and 
their Lordships wore of opinion that 
there was no warrant for reading into 
the words any qualification that the ap. 
peal must be regular or competent and 
that the parties to such subsequent exe. 
cution proceedings must bo parties there¬ 
to or ^hat the whole decree must be 
imperilled. On the other hand, there are 
observations of the Judicial Committee 
in that very case which would go 
to show that in construing the provi¬ 
sions of the Limitation Act equitable 
considerations are out of place and the 
[strict grammatical meaning of the words 
is the only safe guide. In this view we 

3. A I a 1932 P 0 185=137 629=50 I A 

288=60 Cal 1 (P C). 


are of opinion that the right to apply 
accrued as soon as the order of the Dis¬ 
trict Judge was made in August 1925 
confirming the sale and as the present 
application was not made within three- 
years from that date it has been rightly 
hold that the application was barred by 
limitation. It might he a misfortune to 
the appellant but wo have to administer 
the law as we find it. Tlie appeal is 
dismissed. There will be no order as to 
costs. 

ilf. C. Gliose, J ,—I agree. 

K.S. Appeal disviissed. 
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PaNCKUIDCE and rATTliflSON, JJ. 

Mehr Ali Mia and others —1st Party— 
Petitioners, 

V. , 

Bidyut Baran Mukherjee and another 
2nd Party—Opposite Parties. 

Criminal Eevn. No. 995 of 1932, De¬ 
cided on 21th February 1933. 

(u) Criminal P. C. (1898), S. 145—Posses¬ 
sion delivered by civil Court — Posses¬ 
sion though symbolical is effective as against 
person dispossessed and latter’s actual pos¬ 
session is disturbed—Bengal Land Revenue 
Sales Act (11 of 1859), S. 29 — Civil P, C., 
O. 21, K. 95. 

If on a given diito any person ha-i bci'ii put 
into posrosgion by thn civil Court howovor in- 
etllcioutly or irregularly, there, on that date, 
that person shall ho deemed to have got posses¬ 
sion as again.st the ]wson disj)osse^..3cd and tho 
latter’a actual possession is broken as a mattur 
of fact oven if only lor a moment. This is as 
true of symbolical pos.-'Osjioii, as of any other 
possession, though what happened at the time 
of delivery may well bo important on tho ques¬ 
tion whether the former conlinued in pooscr.- 
sion; AIR 1928 Cal GIO, Rel on. [P 425 C 2] 

(b) Criminal P.C, (1898), S. 145 (4), Pro¬ 
viso— Person forcibly dispossessed—Order 
forbidding disturbance of such person held 
correct. 

Tho proceedings wore drawn up on ISth, 
August 1932, and tho opposite party were in 
possession on 26th Juno 1932 and at some time 
between that date and the date of the proceod- 
ing.s the petitioners forcibly and wrongfully dis¬ 
possessed the oppo.si to party from • tho |la,nd in 
dispute: ' 

Held: th.at, in these circumstances, tho 
Magistrate was clearly right in declaring tho 
opposite party to bo in possession on tho dato 
on vvhich the proceedings were drawn up and in 
forbidding all disturbance of their possession. 

[P 426 01] 

Nalini Kumar Mukherjee-Aot Peti¬ 
tioners. 

Advocate-General, H. D. Bose and Su- 
resh Chandra Talukdar—lot Opposite 
Parties. 
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Patterson, J .—This Rule is directed 
against au order by a Deputy Magistrate 
of Alipore under S. 145, Criminal P. 0., 
declaring the opposite party to be in 
possession of certain immovable property 
and forbidding all disturbance of such pos¬ 
session. The Rule has already been dis¬ 
charged by us, and it only remains to in¬ 
dicate our reasons for discharging it. 
The properly which forms the subject- 
matter of the proceedings out of which 
the Rule arises is known as the Tush- 
khali Abad and consists of a large block 
of land situated in the Sunderbans and 
measuring about 5,000 biglias in area. 
The petitionors are the successors-in- 
intorest of tlie original lessees of this 
plot of land and the opposite parties 
are tho auction purchasers at a recent 
revenue'sale. The sale was held under 
tho pro*'isionsof S. (i, Act of 1859 and took 
l)laco on Stii January I9'i2. After an 
unsuccessful appeal to the Commissioner 
on Kith May 1959 tlio petitioners Tiled 
a civil suit with tho object of having tho 
sale set aside, and this suit is still 
ponding. 

They also obtained certain temporary 
injunctions from tho civil Court prohi¬ 
biting tlie auction purcliasors from tak¬ 
ing posse.ssion hut theso injunctions wore 
ultimately withdrawn and on 25th Juno 
1932 tlio opposite party obtained deli¬ 
very of possession from tho Collector. 
It has been suggested on behalf of the 
petitioners that there was no real deli¬ 
very of possession, and that on 25th 
•luno 19.32 all that actually took place 
was tliat the transfer to tho opposite 
party was notified by proclamation 
under tho provisions of S. 28 of the 
Act. It appears however that tho order 
that was published in the locality on 
25th June 1932 purported to be an 
order under S. 29, under which section 
tho Collector is authoriited to deliver 
possession to an auction purchaser. Tho 
Magistrate has found that possession 
was duly delivered to tho opposite party 
on 25th June 1932, and there can be no 
manner of doubt that delivery of pos¬ 
session took place on that date under 
the provisions of S. 29 of tho Act. It 
has farther been suggested on behalf of 
the petitioners that even if possession 
under S. 29 was delivered to the oppo¬ 
site party on 25th June 1932, the only 
effect of shch delivery of possession was 
to give them the right to possess and 


that they were not placed in actual 
possession of the property. It has also 
been pointed out on behalf of the peti¬ 
tioners that tho Magistrate has found 
that even after the delivery of posses¬ 
sion on 25th June 1932, the opposite 
party were unable to exercise their fujil 
rights of possession and that the peti¬ 
tioners remained in actual possession of 
the abad and were collecting rents from 
the tenants. It is (contended that, in. 
view of this finding, tho Magistrate 
ought to have found that the potitionera 
were in possession of the abad on the 
date on which the proceedings were 
drawn up and ought to have made an 
order confirming their possession. 

As regards tho petitioners’ contention 
that tho Collector did not deliver actual 
possession to the opposite party, and 
that the so-called delivery of posses¬ 
sion merely gave them the right to 
possess tho property, it is a sufTicient 
answer to this contention to quote the 
words of Rankin, C J., in the case of 
Affni Kumar Das v. Mantaeaihlin (l) 
(at p. 310 of 56 Cal): 

“On tbe othor hand, it ig true that, ^ if on a[ 
given date the plaintilT nas been put into pos-j 
session by the civil Court however inefificientlyf 
or irregularly, tlion on th.at date, the i)lainti£fl 
got possession as against this defendant. Thcf 
defendant's actual possession has boon broken 
us a matter of fact even if only for a moment. 
This ia as true of symbolical possession, impro¬ 
perly so called, as of any other possession, 
though wh.it happened at the time of delivery 
may well be important on the question whe¬ 
ther the plaintiff continued in possessiou, very 
longer was ousted in the following week. Still 
it is an error to hold in such cases that the de-j 
croo holder was never in possession, or to ignore) 
the delivery to him." 

These remarks, in my opinion, apply 
with equal force to the present case, and 
it must therefore be held that the oppo- 
site party on 25th Juno 1932 were in 
actual possession of the property in dis¬ 
pute. Then as regards the petitioner's 
contention that, as has been found by 
the Magistrate, the petitioners remained 
in actual possession of tho property even 
after possession h.ad been delivered to 
the opposite party, it is only necessary 
to refer to tho,first proviso to sub-S. (4)^ 
S. 145,' Criminal, P. 0., which runs, 
as follows: 

“If it appears to the Magistrate that any 
party has within two months next before the 
date of such order been foioibly and wrong¬ 
fully dispossessed, he may treat the party so dis- 

" i. A I B 1928 Cal 610^113 ■l''0~i81=56 Cal 
290 (F B). 
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possessed as i{ he had been in possession at 
such date.” 

Now, tlio proceedings were drawn up 
on 13th August 1932, and the findings 
of the Magistrate amount to this: that 
the opposite party were in possession on 
25th June 1932, and that at some time 
between that date and the date of the 
proceedings the petitioners forcibly and 
wrongfully dispossessed the opposite 
partyfrom the land in dispute. In these 
circumstances the Magistrate was clearly 
right in declaring the opposite party to 
be in possession on the date on which 
the proceedings were drawn up and in 
forbidding all disturbance of their pos¬ 
session. The precise manner in which 
the opposite party will, under the order 
that has boon made in their favour, bo 
entitled to exorcise possession in the 
various portions of the disputed pro¬ 
perty, for example, whether they will 
be entitled to take khas possession or 
whether they will only be liable to exer¬ 
cise their possession by realisation of 
rent, this is not a matter which can be 
determined in the present proceedings. It 
may bo that if the opposite party claim 
to be entitled to khas possession, they 
will have to take proceedings under 
S. 37 of the Act, for the annulment of 
any encumbrances that may exist on the 
land before they can actually enter on 
the land, and that further proceedings 
under S. 140, Criminal P. C., v;ill bo 
necessary in respect of the portions of 
land of which the petitioners or some of 
them claim to be in possession as under¬ 
tenants. Be that as it may, it is not in 
my opinion possible to decide those 
<iaestions in tlio present proceedings. 
As has bean pointed out by Mukerjee,!., 
in the case of Mir Waziruddin v. Deohi 
Nandan (2) (at p. 484): 

“the ofEoct of the delivery of symbolical posses¬ 
sion is to transfer to the purchasers the posses¬ 
sion which was in the proprietors.” 

It is not however possible in these 
proceedings to determine precisely what 
possession was in the former proprie¬ 
tors or what possession the auction pur¬ 
chasers are entitled to. 

Panckridge, J .—I agree with the rea¬ 
sons given for discharging the Buie. 

R.K. Rule discharaed. 

2. (iod?) G C L J. 472.' 
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Special Bench 

Rankin, 0. J., Pearson and Gciia, JJ. 

Asraf ^Zif^and another —Accused, 
v. 

Emperor —Opposite Party. 

Death Ref. No. 5 and Appeals Nos. 84 
and 85 of 1933, Decided on 10th March 
1933. 

(a) Criminal P. C. (1898), S. 298-Evidenea 
of doubtful character—Charge to_ jury by 
Judge should contain words of caution. 

Where the evidence in the case is of a doubt¬ 
ful character the Judge in his charge lo the jury 
should not simply iuvito them to accept it but 
there must be some words of caution in the 
charge. [P 423 G 1] 

(b) Criminal P. C. fl898), S. 298--Charge 
to jury—Effect should be to give due weight 
to all outstanding facts in case. 

The effect of a charge lo a jury by the Judge 
should ba to give duo weight lo all tiio.outstand- 
iug facts. The Judge should not put the prose¬ 
cution oasc too strongly and fail to^put the 
defence case as atroaglv as it ought to be. 

rV 4-23 Cl, 2] 

(c) Criminal P. C. (1898), Sa. 374 and 
418 (2)—Trial by jury'and conviction—High 
Court can set aside conviction without re¬ 
manding case if there is not sufficient 
evidence. 

In capital sentence ciiscs, though the High 
Court is not bound by tbe verdict of the jury, 
it must rely upon the jury’s verdict if it answers 
a reasonable last. J5ut if there is no sviHicient 
evidence to warrant a conviction, the High 
Court can sot aside the conviction itself without 
directing a retrial. LP 120 0 11 

Siiresh Chandra Talukdar, Jatish 
Chandra Guha and Bhupendra Nath 
Roy Chonwdhury—iov Accused. 

Khundkar —for the Crown. 

Rankin, C. J .—^The accused before us 
are Asraf Ali and Ananta Kumar Sarkar. 
They have been convicted by the unani¬ 
mous verdict cf a jury of seven under 
S. 302 road with S. 109, 1. P. C., and 
have been sentenced lo death. Wo have 
before us a reference under S, 374, 
Criminal P. C., and an appeal by each 
of the two accused. Between 9 and 10 
o’clock on the night of Monday, 28th 
March 1932, in a village called Panch- 
gaoD, an old man named Kalachand 
Banerjee, a woman called Iliran Moyee 
and a small girl called Sulakshana, aged 
about three, were hacked or stabbed to 
death in Kalachand’s bari and his 
nephew’s wife, Nagendrabala Debi, was 
very seriously injured by a sharp cut¬ 
ting weapon. She bad an incised wound 
7a long round the left shoulder joint 
catting the bead of the left humerus in 
two; she had an incised wound at the 
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back of her right wrist and another on 
tho palm of her right hand. The case 
fur the prosecution is that the accused 
Asraf Ali indicted these wounds with a 
big dao in the kitchen or cookshed, and 
that present with him at the time was 
the accused Ananta. Tho case depends 
upon tho evidence of Nagendrabala iden¬ 
tifying tho accused as the persons who 
entered tho kitchen and committed the 
assault. 

Tho crime was not committed for any 
purpose of theft. As two of Kalaohand’s 
woman-folk, including a small gii’l of 
throe, were brutally killed, after Kala- 
chand himself had been killed, and 
Nagendrabala had been savagely at¬ 
tacked, the crime had all the appear¬ 
ances of a crime of vengeance. From 
tho first it was accordingly associated 
with the*fact that Kalachand had assis¬ 
ted the police and liad given evidence on 
behalf of the Crown in a case under 
S. 400, I. F. 0. (a gang case) which bad 
lasted from 1021 to 1920. A largo 
number of daooits were prosecuted in 
tliat case, among them being the present 
accused, llotli received substantial son- 
toncoB. Asraf Ali was released from 
jail in Juno 190J having served his 
sentence; Ananta was released on 10th 
Docemhor 19.J1 hoforo ho had completed 
his sentence by reason that ho was 
sulloring from phthisis. For some 
mouths therefore before the crime both 
had been living in the village of Panch- 
gaon. Ananta’s homo was very close 
to Kaliichand’s—apparently about five 
minute's walk away. Asraf All’s home 
is a little further; the evidence is not 
very clear as to the distance but I find 
it described by a responsible police 
olBcer as about ten minutes’ walk from 
Kalachand’s. Tho first information re- 
])ort was lodged at 7 a.m. on the morn¬ 
ing after tho occurrence, i.o., on ‘29th 
March and by next day (i.e. the 30th 
March) both the accused had been 
arrested. They, together with a few 
others, were arrested on the strength of 
their connexion with the gang case. 

Asraf Ali was described by tho com¬ 
mitting Magistrate, who may have accep¬ 
ted his own statement, as being aged 
about 45 years. Before the Sessions 
iudge he gave his age as 50, but the 
learned Judge put him down as “about 
35 or 40.” Ananta was put down as 
about 65 by tho committing Magistrate, 


Before the Sessions Judge he stated 
that ha was 68, but the learned Judge 
put his age as “about 55.” Asraf Ali is 
of coarse a Mahomedan and Ananta a 
Hindu. 

Now tho only eyewitness to any 
portion of tho crime is Nagendrabalar 
Debi, a woman of about 24. She had 
been married to Kalachand’s nephew 
in 1924. The main building of the 
house is a brick building running east to 
west, consisting of three divisions, one 
occupied by Kalachand, one by Hiran- 
moyee and one by Nagendrabala and 
her husband. A few feet north of this 
building is a corrugated iron garb, also 
running oast to west. This is divided 
by a sort of fence, partly made of split 
bamboos. The eastern or smaller por¬ 
tion was used as a cookhouse, tho wes- 
'tern portion as a dining room. (After 
giving in detail the evidence of Nagen¬ 
drabala and the statements made by 
her on several occasions, tho judgment 
proceeded.) If we take the three state¬ 
ments of Nagendrabala made on the 29th 
March, it will bo noticed that while in 
all three she says she could recognize 
tho assailants, nevertheless in the first 
she speaks definitely of three persons: a 
man with a torch, a man with a dao and 
a man wearing a black vest; she only 
mentions two men to the daroga, and to 
tho Deputy Magistrate at Munshiganj 
.she says “t saw two persons. I heard 
the whisperings of some other persons.” 
(After discussing tho evidence regarding 
the identification of the accused by 
Nagendrabala, tho judgment proceeded). 
There is no escaping the conclusion that 
on each one of tho three cumulative 
descriptions Nagondrabala’s identifica¬ 
tion does not fit in with what she said 
at the time. (After again discussing 
tho circumstances under which ^ Nagen¬ 
drabala made her statements, his Lord¬ 
ship discussed tho evidence given by 
Kasirnuddi Haidar which seemed to 
support Nagendrabala and proceeded.) 
Now, I have two observations to make 
as a matter of law upon Kasimuddi's 
evidence. The learned Judge has not 
dealt in any way with tho ques¬ 
tion whether that evidence could, and 
should, have been corroborated. He, 
has not also virarned the jury properly 
either in tho case of Ananta, and still 
more noticeably in the case of Asraf Ali, 
as to how this evidence is to be regarded 
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Kasimuddi says that be told the dead 
man Kalachand. He also says that ho 
told Horn Gbatak. If that bo so, Hem 
Ghatak could, and should, have been 
called by the prosecution to corroborate 
the story under S. 157, Evidence Act. 
Hem Ghatak was not examined by the 
prosecution; he was tendered for cross- 
examination but was not cross-examined 
by the defence; both sides appear to bo 
suspicious of Hem Ghatak. Again, it 
is quite true that the charge against the 
accused was under S. 302 read with 
S. 109, I. P. 0. The particular form of 
abetment called “conspiracy” was tliere- 
fore before the Court. If it were once 
proved that Asraf xlli was present with 
Ananta at the commission of the crime 
then, and then only, would the evidence 
of this conversation in which he took no 
part have been of importance against 
liim. In that event, however it would 
be entirely superfluous. As against 
Ananta, evidence that he was projecting 
some suspicious work with others of his 
gang might be used as affecting the pro¬ 
bability 'that Nagendrabala's identiriua- 
tion of him was correct. There is here 
{however room for a distinct complaint 
jin the charge of the learned Judge 
which, on tins point contains not a wori 
:of caution; nothing but an invitation to 
jtho jury to accept evidence of a most 
jdoubtful character. (After referring to 
Itho evidence of the chowkidar, the judg¬ 
ment proceeded). The charge of the 
learned Judge was a very clear and a 
very able one. 

It is attacked before us on tho ground 
that in some respects it is expressed too 
dogmatically. I have no fault to And 
with the manner in which the learned 
Judge deals with the question whether 
the criminals had masks on; with the 
question whether there was any lamp in 
tho kitchen; with the argument that 
Nagendrabala must have pulled down 
her veil and that she had no {ime to see 
:the assailants. I think it is true how- 
lever that on certain salient points the 
learned Judge in addressing the jury has 
put the prosecution case too strongly and 
ihas failed to put the defence case as 
strongly as it should have been put. Of 
the earlier statements of Nagendrabala 
it was perfectly right and proper that 
the jury should be reminded of the pain 
Iweakness and agitation under which 
they were given. But 1 do not think 


that the effect of tho charge as a whole 
is to give due weight to the outstanding 
facts; that the man with the dao was 
the only man of whom she ever gave any! 
description, that she told Mr. Latif that 
on seeing the dao she did not notice the 
appearance of tho other man, that the 
description given of the man with the 
dao was a young Hindu without a beard 
—all three olemonta being inapplicable 
to Asraf Ali, and itbat she identified a 
wrong man in circumstances in which so 
far as we can gather from her previous 
statements, she was acting recklessly. 
These are all strong circumstances for 
tho defence, a case in which tho identi¬ 
fication rests entirely upon ono witness. 
While I do not suggest that tho learned 
Judge has nut referred to thcs9 circum¬ 
stances, [ think that ho has left tiiem to 
the jury in such a way as to* obscure 
their cumulative force. 

Nagendrabala’s injury and terror at 
tho time of the occurrence and at tho 
timo of her previous stiiteineuts are con¬ 
siderations which cut both ways, and in 
dealing with her evidence tlio learned 
Judge has used much too broad a brush. 
In my judgment he has not loft properly 
the various items of tho description of 
the -accused and in the long run ho 
should liave told tho jury that while 
Nagendrabala's first statements may well 
have boon mistaken, the fact romainod 
that her improesion at tho time was of 
tsvo men (a) the man with tho dao—a 
young Hindu with no board but a sainll 
moustache whereas Asraf Ali, was a man 
of middle ago and a Mahomodanwith a 
small beard; (b) a man of whom she has 
given no description unless it is the des¬ 
cription that he had a small beard, of 
whom at one timo she said that she did 
not notice his appearance, and that 
Ananta had no beard. Ho should also 
have warned the jury to be most careful, 
in view of the identification of Barendra, 
to consider whether they could reasona¬ 
bly bo satisfied that the parts attributed 
by her to the two accused had been at¬ 
tributed in the same way on 23rd April. 
He should have pointed out with greater 
force that as she was identifying men 
seen by the light of a tin kupi in circum¬ 
stances of horror followed by grave 
wounds, mistake was to be accounted a 
grave risk. This portion of the charge 
is too favourable to tho prosecution. 
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By S, 374 read with S. 418, Criminal 
r. C., the accused have in this Court, 
what the legislature has recently (S. 418 
(2), described as an appeal on matters of 
facts as well as of law. I have no doubt 
tiiat these convictions cannot stand and 
we have to consider whether the correct 
course is to acquit the accused persons 
or to direct a retrial of one or both of 
them. For this purpose we may put on 
one side any chance of further evidence 
having come to light. The question is 
whether if, upon proper direction, tbe 
jury on this evidence were to convict the 
accused persons again, and the matter 
were to come before this Court under 
S. 374, it would bo possible for this 
Court notwithstanding that it had not 
scon Nagendrabala give her evidence, to 
let that ‘ conviction stand. In other 
words, ivw that the evidence has been 
taken can wo, or can wo not, come to a 
clear conclusion as rngards either of tlie 
accused tliat he ouglit not to be convic- 
'ted on it. In capital sentence cases, 
though we aro not bound by tho verdict 
of the jury, wo must i ciy upon tho jury’s 
jvevdict it it answers a reasonable test. 
|I repudiate altogothor tlio doctrine that 
•capital olToncos aro tried as res Integra 
on the paper-book. But if there is no 
suflicient evidence to warrant a convic¬ 
tion wo have in my judgment, the obli- 
'gation to say so. 

As regards both -of these accu.sed I am 
well satisfied that if tliej' were properly 
defended before a reasonable jury in- 
sli'uotcd by a fair and adequate summing 
up, they would never bo convicted. That 
men who may have taken part in tho 
murder of three persons should bo ac¬ 
quitted because the evidonco does not 
amount to proof, may seem to some a 
pity. This Court can recognize no value 
in such considerations. 1 would set 
aside the conviction and sentence and 
direct that both the accused be acquit¬ 
ted and discharged. 

Pearson ,!.—I agree. 

Guha, J .—I agree. 

K.s. Accused acquiiled. 
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Ameer Ali, J. 

Oeetaranee De —Applicant. 

v. 

NarendraJcrishtia De —Opposite Party. 

Application in OriginalSuitNo. 1667-A 
of 1932, Decided on 29th July 1932. 

(■} Will—Executor—Mortgage by executor 
ea executor—Failure of mortgagee to tcruti* 
nize will does not amount to conatructive 
notice. 

In the case of transfer by an executor one 
starts with the presumption that the transfer ia 
valid Qua tho transferee until and unless it is 
established that the transferee had notice that 
the executor was acting in breach of trust. From 
the mere failure of the mortgagee to scrutinize 
the will, it cannot be inferred that be has notice 
that the amount raised as loan is not necessary 
for the administration : Cal O 0 No. 18S8 of 
1920, Bel on. ; 33 Bom 1, Expl, and Diet .; 
AIR 1932 Cal 182, Diet. [P 430 0 2] 

(b) Succession Act (1925), S. 307—S. 307 
gives extensive powers lo executor. 

Section 807, Succession Act, gives the executor 
powers at least as extensive as those of an exe¬ 
cutor in England before 1926 ) but transferee 
who deals with a transferdr (who happens to be 
an executor) not as executor but as owner is not 
entitled to tho protection which the law affords 
to tbo tiansferces from executors acting Qua exe¬ 
cutor : 7 Rom L It 407, Jlef. [P 432 C 2] 

P. N. Chatterji —for Applicant. 

J. 0. Tlazra —for Opposite Party. 

Judgment .—1 dismiss the application. 
Defendant 1 is tho executor of the estate 
of his father, Ambikacharan Do, who 
died on 2nd July 1925, leaving considor- 
ablo property. Ha left him surviving 
defendant 1, Narendrakrishna De, a 
grandson and a grand-daughter, who by 
her next friend, her mother, the wife of 
defendant 1, is tho applicant. In his 
will, tho testator mentioned his debts. 
He also gave the present applicant a 
legacy of Rs. 8,000 to bo spent for her 
marriage. Defendant 1 was residuary 
legatee, and also named as executor, in 
the alternative. He obtained probate 
in 1926, and. according to the allegations 
in the petition, he has dissipated the 
property, with the result that oven this 
sum of Rs. 8,000 cannot be found to 
satisfy tho legacy of the applicant. 
Among other alienations made by the 
executor, which are sot out in para. 8 of 
the petition, is tbo transaction, now 
challenged, viz., a mortgage, made in 
January 1927, of No. 11/1, Goabagan 
Street, Calcutta, for Rs. 30,000 in favour 
of the Co-operative Insurance Society, 
Ltd., defendant 2, and the sole respon¬ 
dent to this application. The mortgagee 
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obtained preliminary amt final decree, 
and the property was about to bo sold 
when this application to stay the sale 
was made. I granted ad interim stay 
on terms. I do not propose to go fur¬ 
ther into the facts or to deal with the 
merits of the application, because, in my 
View, it is based upon a misconception 
of the law. 

The mortgage in question (Ex. " B” to 
petition) was clearly by Narendrakrishna 
De, as executor. It is sought to affect 
the transferee on grounds set out in 
para. 10 of the petition, the material 
allegations being that defendant 2 had 
or ought to have had full knowledge that 
the said loan was required by Narendra¬ 
krishna De for his own personal and pri¬ 
vate purposes. That is an allegation of 
actual notice or constructive notice. 
Counsel for the applicant put his case' of 
notice in the following way : that it was 
!the duty of the mortgagee to scrutinize 
the will. Had the mortgagee so scruti¬ 
nized the will ho would have noticed that 
the amount of debts left by the testator, 
according to his own statement, was 
small though the estate was large ; and, 
secondly, that there was a legacy or a 
bequest to the present applicant. It 
was argued from this that not only must 
notice be inferred, but also fraud of the 
mortgagee in accepting the mortgage and 
and in bringing the suit. It was not sug¬ 
gested that the mortgagee had any actual 
notice. It was argued that, according to 
law, an executor cannot create a mort¬ 
gage which is valid so far as outsiders 
are concerned, unless the amount raised 
was actually necessary and utilized for 
the purpose of the estate, and, in support 
of such argument, counsel relied upon 
the case of Manindra Nandi v. Sudhir- 
krishna Banerji (l). Now, I think it 
necessary to point out that this decision 
establishes nothing of the kind. The 
question before the learned Judges was 
entirely one of unsecured foans to an 
executor continuing the business of the 
testator. On this question the judgment 
contains a most careful and complete 
summary of the law. The question of 
transfers by way of mortgage or sale by 
executors was in no way before them. In 
two places the learned Judges point that 
out. At p. 228 {of S9 Cal.) they say : 

1. A I B 1932 Cal 183-69 Gal 216 = 186 I C 
898. 
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" We are epeaking hero of simple cases of 
loans on promissory notes or hatchitas or other 
contracts, that is to say, cases where no charge 
has validly been created on the estate;” 
and, again, at p. 230, they refer to this 
aspect of an executor's activity, possibly, 
in language, too restricted. That how¬ 
ever was a matter with which they were 
not dealing. In the case of Shishirkumar 
Kar V. Direndrachandra Kar (2) tho 
two aspects of the matter fell to be 
dealt with ; (a) unsecured loans and (b) 
transfers by executors. In giving judg¬ 
ment in that case I pointed out that in 
these two matters the law starts with 
entirely different considerations : (a) In 
the case of unsecured loans to anexecutor 
the executor is personally liable, and the 
creditor only obtains a right to proceed 
against the estate by a circuitous and arti¬ 
ficial route, viz., subrogation, for which 
purpose he has to prove that thodoan was 
necessary, that it was properly applied, 
and so forth. The mortgagee or trans¬ 
feree has to prove notliing of the sort, 
(b) In the case of a transfer by an exe- 
cutor one starts with the assumption 
that the transfer is valid qua the trans- 
feree, until and unless it is established 
that the transferee had notice that the 
executor was acting in breach of trust. 
The portion of the judgment in Shishir¬ 
kumar Kar V. Direndrachandra Kar (2) 
dealing with transfers by executors reads 
as follows : 

" With regard to mortgages by executors, dis¬ 
closed as executors, the principles appear to mo 
to be as follows : (i) Aii executor qua oxecutor 
may make a mortgage for purposes of adminis¬ 
tration. He may not do so for any other pur¬ 
pose, i.o., for his private purposes (or for carrying 
on a business left by the testator); (ii) ho ia 
however when mortgaging presumed by law 
to be mortgaging for purposes of adminis¬ 
tration, and a mortgagee is not bound to see 
to the application of the money ; (iii) if the 
mortgagee has notice that the oxcentor is not 
mortgaging for purposes of administration, i.e., 
if be has notice that the executor is borrowing 
for bis own private purposes, he becomes a 
transferee with notice of breach of trust, and he 
gets no better title.” , 

Thereafter the cases in support of 
those propositions are set out. In this 
case, no ground for notice is suggested 
except that the lender should have 
scrutinized, the will, and from that 
gathered that there was no necessity forj 
this loan. In my view there is no au | 
thority for such a proposition, and, that 
being the state of the law, I must refuse 

0 6*No.”i88b oT iy297’deoided on Itith Feb'' 
ruary 198is by Ameer Ali, J. 
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the application. The application mast 
be dismissed with costs. 

The following will supplement my 
judgment in this matter delivered on 
Tuesday last, 26th "July 1932. I then 
dismissed the application of the plaintiff, 
a legatee under the will of Ambikacharan 
De, for stay of sale of certain property 
belonging to the estate mortgaged by 
the executor, her father. I dismissed 
the application without going into the 
merits because, in my opinion, the pro. 
position of law upon which it was based 
was misconceived. Shortly put, the 
only ground upon which the transaction 
vis a vis the transferee was assailed was 
that the transferee should have consi. 
derod the will and gathered from it that 
tliere wqi’o no debts to be discharged, and 
that therefore the executor was mort¬ 
gaging for his own private purposes. I 
was unable to accept this proposition. 
At the time, counsel for tho applicant 
relied upon the case of Mantndra Nandi 
v. Sudhirhrishna Banerji (l). Subse- 
quently, counsel for the applicant asked 
for an opportunity to place before me a 
ruling which in his view was directly in 
point, viz. Goolavi Hoosein Somji v. 
Da?ik of Bombay (3), affirmed on appeal 
to the Privy Council under the name of 
Bank of Bombay v. Hiileman Somji (4). 
I will call it Somji’s case (3). I had not 
overlooked this case. In the judgment 
in Shishirkitmar Kar v. Dhirendra- 
Chandra Kar (2), T treated Somji's case 
(3) as typical of that class of case 
where an oxocutor transfers, but is not 
known to the transferee in the transac. 
tion as an executor. The significance of 
this will, I hope, become apparent from 
what follows. 

In the report of tho case, before Sir 
Lawrence Jenkins, there are many pas¬ 
sages which, taken by themselves, are 
undoubtedly encouraging to counsel for 
the applicant, but I regret that again I 
must disippoint him in my view of the 
law. It is only fair however that I 
should state my reasons in detail. The 
essential facts of Somji's case (3) were 
as follows : In 1885 Somji Parpia died 
leaving a will. To his four sons by his 
first wife, whom he made executors, he 
left the whole of his estate subject to a 
legacy of Es. 35,000 in favour of his four 

8. 7i 905) 7 Bom L B 407. 

4. (1909) 33 Bom 1 == 36 I A 139 =s 11 C 369 

(P 0). 


sons by his second wife. The four exe. 
cutors and residuary legatee continued 
to carry on the family business under 
the name of Somji Parpia & Co, Many 
years later in 1899 they were indebted 
to the Bank of Bombay in respect o£ 
this business on bundis or bills pf 
exchange, in the name of the firm. As 
security for this indebtedness they de. 
posited with the bank by way of mort. 
gage the title deeds of certain property 
which had formed part of the estate of 
the testator. When taking thisdeposity 
the bank were unaware that these four 
sons, the mortgagors, were executors, 
and were unaware of the provision of 
the will. The bank dealt with the mort. 
gagors as being entitled in their own 
right to the property mortgaged. There 
^>ere three points in Somji’s case (3), 
viz.: 

First ,—That the mortgage was nofr. 
made by the mortgagors as executors: 

"We start with the fact that the bank admit- 
tedly did not deal with the first four detendanta 
as oxccutora, but as owners of the property 
mortgaged." 

This passage occurs in that portion of 
the judgment which deals with the 
question whether the mortgagee took 
with notice that the executors were act. 
ing improperly (see below). It would, 
in ray opinion, have been more logical 
to treat this fact as a matter dehors the 
question of notice, by itself constituting 
a fundamental distinction between such 
a case and a case when the mortgagee 
deals with the mortgagor as executor. 

Second. —That, even regarded as a 
mortgage by an executor, the mortgagee 
was affected by notice. Sir Lawrence 
Jenkins held that notico was established 
on two grounds; (i) the ground already 
mentioned, viz>, that the bank was in 
point of fact not dealing with the mort¬ 
gagor as executor ; (ii) that the mort- 
gage being clearly to secure advances to 
the mortgagors, tho bank had notice 
that the executors were not acting for 
purposes of administration, bringing the 
case directly within tho decision of Hill 
V. Simpson (5). 

Third,—The third point was the con¬ 
tention (raised by the bank) that, not¬ 
withstanding the above consideratio rs 
by reasons of the fact that the mortga¬ 
gors were not only executors but also 
residuary legatees, therefore on the prin- 


6. (1802) 7 Vea 162. 
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transaction coaid not be impeached. The 
principle of Graham v. Drummond (6) is 
shortly stated as rale No. 6 in Williams 
on EKOcutors, 12th>Bdn., 672. As re¬ 
gards this aspect of the case, Sir Law¬ 
rence Jenkins, while accepting Graham 
V. D/ummond (6) as good law, dis- 
tingaisbed the case before him on the 
ground that the claimants wore not 
merely creditors bat legatees. In the 
case before mo the claimant is also a 
legatee, and the executor is also a resi¬ 
duary legatee, but it is not necessary for 
the transferee to resort to this last lino 
of defence, and I therefore have not to 
consider the effect or applicability of 
Graham v. Drummond (6). The Judicial 
Committee took the same view of the 
applicability of Graham v. Drummond 
(6). Their Lordships agreed that the 
bank had constructive notice of the will 
and of its provisions: vide Bank of 
Bombay v. Suleman Somji (4); but the 
importance of the ruling is that it is 
based substantially on the Irish case 
Queale's Estate (7), the facts of which 
they considered to be similar. As the 
report of this case may not be generally 
available, 1 quote the material' passage 
in full: 

I will consider, in the first instance, how the 
position of John William Quealo, as executor, 
independent of his position as residuary legatee, 
affects the case. The power of an oxocntor to 
deal with personal- estate is, I need hardly say, 
well known. lie has full power to sell and 
mortgage it, not only as against pecuniary 
legatees, but also as against specific and residu¬ 
ary legatees; and dealing with the property qua 
executor, a bona fide purchaser and mortgagee is 
not under any obligation, and has no tight, to 
require the executor to show that what 'he is 
doing is required for the purposes of adminis¬ 
tration. Bab the case is difierent where the pur¬ 
chaser knows that the executor is abusing his 
position ; and if an executor, being merely exe¬ 
cutor, mortgages for his own private debt, such 
a transaction, being mala fide, cannot stand. In 
the present case, I do not see how the bank can 
he considered as having dealt with .Tol)n William 
Queale M executor. If they did, the fact of the 
debt secured, being the private debt of Quealo to 
the bank, would destroy their title. 

Then the Judge goes on to say: 

“But'the strength of the argument for the 
bank was that Queale dealt with them 'as ab¬ 
solute owner, that as residuary legatee he was 
such absolute owner” 

and so forth. In my opinion, the real 
decision in Somji’s case (S) was that a 

~ 6. (1896) I Ch 958=66 L J Ch 472=44 W R 
696=74 L T 417. 

7. (1866) 17 Ch D 861. 


(who happens to bo an executor) not as 
executor but as owner, is pot entitled to 
the protection which the law affords to| 
transferees from executors acting qua 
executors. It is not contended that 
there is any difference, which would oper-| 
ate in the applicant’s favour, between 
English and Indian law. In my view,' 
S. 307, Succession Act, gives the execu¬ 
tor powers at least as extensive as those 
of an executor in England before 192G., 
I should have mentioned that the will 
contains norestriction on the ordinary 
powers of an executor. Mr. Oliatterji, 
for the applicant, as a last resort, has 
argued that in the present case tho 
mortgage was not by tho executor qua 
executor. I do not agree. Although 
the mortgagor is described as; 

“Narendrakrishna De in his personal CAp.a- 
cityand in his capacity as executor,” 
the rest of tho document makes it per- 
fectly clear that ho was mortgaging qua 
executor. I do not again propose to deal 
with the mcrit.s of tho application. In 
too many cases there is devastavit by the 
executor. This maybe one of those cases. 
In some cases there is collusion between 
tho executor and tho applicant. In still 
a greater number of cases there is a mix¬ 
ture of devastavit and collusion, a com¬ 
mon proportion, I sliould say, being two 
of devastavit to one of collusion. But 
assuming that this is a case sololy of de¬ 
vastavit, in my view of the law I must 
refuse interlocutory relief. This being 
the case, it is not necessary for me to 
consider an aspect of the matter which 
appears to have boon overlooked by 
counsel for the applicant. Eveu if the 
plaintiff bo right in law, it does not 
necessarily follow that this mortgage 
will be set aside. She may have a charge 
on the property for her legacy of llupecs 
8,000. This charge may take precedence 
on the security of the mortgagee, the 
latter may bo perfectly valid subject to 
such prior charge. My previous order 
dismissing the application for stay of 
sale will therefore stand. In further 
protection of any possible rights of the 
plaintiff I direct that the application lor 
payment out by the pnrehasers will be 
made on notice to the plaintiff. 

K.S. Application dismissed . 
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Guha, J. 

Ealuram Daga —Appellant. 

V, 

Emperor—OppoBibe Party. 

Criminal Appeal No. 1109 of 1932, 
Decided on 3rd March 1933. 

Child Marriage Reatraint Act (1929), 
S. 11 (1)—Failure to record reaions for net 
requiring complainant to execute bond is 
material irregularity not curable by Crimi¬ 
nal P.C. (1898), S. 537. 

The provision contained in 8. 11 (1), Child 
Marriage Besiraint Act, is imperative and failure 
of a ^lagistrate to record any reason for not 
requiring the complainant to oxecute a bond is a 
material irregularity which cannot be cured 
by S. 637, Criminal P. C. [P 433 C 1] 

Probodh Chandra Chatter jee anA Bires- 
war Chatterjec —for Appellant. 

Khondkar and Anil Chandra Boy 
Chdudhzvy —for the Crown. 

Judgment. —The appellant in this case 
has been convicted by the learned Chief 
Prosidanoy l\7ai<istrato, Calcutta, under 
S. G, Cliild Marriage llestraint Act, 1929 
and has been sentenced to pay a fine of 
Ha. oOO, in default to undergo simple 
imprisonment for a month. So far as 
the proceedings before the learned Ma¬ 
gistrate was concerned, there has been a 
material irregularity in the matter of 
oompliauco w-ith the provisions of the 
law under which the accused, appellant, 
was prosecuted on the complaint of a 
person who was the secretary of an Asso¬ 
ciation described as the Balya Bibaha 
liiradhini Samiti. The Child Marriage 
Restraint Act provides for tjie taking of 
security from the complainant, and 
S. 11 (l) of tho Act is as follows: 

" At any time after ox.iuiiniiing tho coan- 
plainant and before issuing process for compel¬ 
ling tho attendance of tho accused, tho Court 
shall except foe reasons to bo recorded in vrritiug 
require tho complainant to e.xecuto a bond with 
or without sureties, for a sum not exceeding 
Ba, 100 as security for payment of any compen- 
satiou which the complainant m.ay be directed 
to pay under S. 250, Criminal P. 0., 189S; and 
if such security is not furnished within such 
reasonable time as tho Court may fix, the com¬ 
plaint shall bo dismissed.” 

The provision is imperative, and the 
learned Chief Presidency Magistrate has 
not recorded any reason why the com¬ 
plainant in this case was not required 
to execute a bond. The irregularity in 
the proceeding could not be cured by 
anything contained in S. 537, Criminal 
P. C., and the conviction of the accused 
is liable to be set aside for the reason of 
this material irregularity, seeing 'that 
1933 C/55 & 56 


the right of the accused to get compen¬ 
sation was not kept in view, when the 
learned Magistrate proceeded with the 
trial in entire disregard of the- provision 
contained in S. 11, Child Marriage Bes- 
traint Act. The procedure adopted by 
the learned Magistrate is open to this* 
comment, that at the very inception the 
Court was'convinced of the truth of the 
complainant’s case. As the learned ad¬ 
vocate for the appellant did not lay very 
great stress on the irregularity in the 
procedure referred to above, I do not 
propose to pursue the matter further. 
(After discussing the evidence, the judg- 
ment concluded.) On the whole the 
evidence on the record does not estab¬ 
lish the case for the prosecution; and 
the inclination of my opinion as indi¬ 
cated above is that the defence version 
of the case is supported by -the oral evi¬ 
dence in the case; the evidence afforded 
by the birth certificates produced in the 
case by the complainant is of an incon¬ 
clusive nature, of which full advantage 
may be taken by the defence. In the 
above view of the case the appeal is 
allowed; the conviction of the appel¬ 
lant and the sentences passed on him by 
the learned Chief Presidency Magistrate 
under S. 6, Child Marriage Restraint 
Act, 1929, is set aside, and the appellant 
is acquitted. The fine imposed if real- 
ized must ba refunded to the appellant. 

K.S. Conviction set aside. 
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Pearson and Patterson, JJ. 

S. N. Mukherjee —Petitioner. 

V. 

Krishna Dassi and others —Opposite 

Criminal Eevn. No. 786 of 1932, De¬ 
cided on 1st March 1933. 

(a) Companies Act (1913), S. 171—Pro¬ 
hibition in S. 171 does not override Crimi¬ 
nal P. C., S. 145. 

The pro vision in S. 171, Companies Act, that 
when a winding up order has been made no suit 
or other legal proceeding shall be proceeded with 
or commenced against the company except by 
leave of tho Court is not meant to override an 
express enactment in S. 146, Criminal F. C., by 
which a Magistrate, if satisfied that a dispute 
likely to cause a breach of the peace exists, is 
bound to call on the parties to attend his Court 
and put in their claims as regards actual posses¬ 
sion. , tP 484 0 1, 2] 

« (b) Criminal P. C. (1898), S. 145—Liqui¬ 
dator as euch party to proceedings under 
S. 145—He ia pereonally reeponsible for ec- 
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tion of hia men although he be acting on be¬ 
half of the company. 

Where the patty to the ptoceoding is not the 
company, bat liquidator, and though he hap¬ 
pens only to be a party to the proceedings by 
reason of the fact that he is clothed with that 
character, for the purposes of a proceeding under 

145 he is to be regarded as a separate personal¬ 
ity responsible for the action of his men, though 
he may be in fact acting on behalf of the com¬ 
pany. IP 434 G 2] 

Santosh Kumar Basu and Satindra 
Nath Chatter Petitioner, 

Debendra Narain Bhattaaharji and 
Apurha Charan Mukerji —for Opposite 
Parties. 

Pearson, J. — This rule is directed 
against orders of the Magistrate passed 
in respect of proceedings under S. 145, 
Criminal P. C. The petitioner Mr. S. N. 
Mukherjee is the Official Liquidator of 
the Karatipara Mazumdar Estate, now 
in liquidation. The winding up order 
was passed by this High Court on 20th 
April 1931. The land in question is a 
small plot of which the first party 
Krishna Dassi was given a lease very 
shortly before the winding up order. 
Disputes came to a head in December 
1931, when the liquidators’ men started 
to put up a fence. Possession has been 
found to be with the first party, but ob¬ 
jection is taken that the first party was 
out of possession for more than two 
months before the proceedings were 
drawn up. The Judge however points 
out that no such contention appears to 
have been raised in the first Court, and 
moreover the finding is that the first 
party was in possession and there was 
no dispossession. 

A further argument before us was that 
the Magistrate had no jurisdiction to 
draw up proceedings against the liqui¬ 
dator without first obtaining the per¬ 
mission of the High Court. This argu¬ 
ment is based on S. 171, Companies Act, 
which provides that when a winding up 
order has been made no suit of other le¬ 
gal i>sooeeding shall be proceeded with 
or commenced against a company except 
by leave of the Cdurt. That is a pro¬ 
vision intended to safe-guard the com¬ 
pany’s assets against wasteful or expen¬ 
sive litigation in regard to matters 
which are capable of determination more 
expeditiously and more cheaply in the 
winding up. It would hardly seem rea- 
'sonable to suggest that a prohibition of 
that kind is meant to override an ex¬ 
press enactment in S. 145, Criminal 
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P. C., by which a Magistrate, if satis¬ 
fied that a dispute likely to cause a 
breach of the peace exists, is bound to 
call on the parties to attend his Court 
and put in their claims as regards ac¬ 
tual possession (the words are manda¬ 
tory). If it were so, the result would 
be that in such cases the Magistrate' 
would bo powerless to prevent a breach 
of the peace. It is not a question of 
making an order disturbing the possession 
of the liquidator and consequently open 
to interference by the company Court 
on that ground. The question is whe¬ 
ther the liquidator is in possession at 
all. He may bo or may not bo ; but ho 
claims that he is. It may also bo that 
the prohibition in S. 171, Companies 
Act, is not in question here because it is 
not a case of a legal proceeding against 
the company. Tho party to the proceed¬ 
ing is not the company, but the liquida 
tor, and although Mr. Mukherjee hap. 
pens only to be a party to these proceed, 
ings by reason of the fact that he isj 
clothed with that character, it may bo 
that for the purposes of a proceeding 
under S. 145 he is to lie regarded as a 
separate personality responsible for the 
action of his men in erecting tho fence, 
though of course he was in fact 
acting on behalf of tho company. It 
might be said that ho is liable to such' 
proceedings in his private capacity if it 
is his or his servants’ action that raises 
the likelihood of a broach of the peace, 
and the Magistrate is not bound to look 
further to see what representative 
character he may have. I am of opinion 
however that we need not enter on a 
discussion of those considerations in the 
present matter. 

When the dispute arose between the 
parties it appears that not only the 
other party, but also the liquidator and 
his party went to tho police. Ha is 
equally responsible for tho proceedings 
being initiated, and in effect invited the 
intervention of the police and the ma- 
gisterial- proceedings which followed. 
The liquidator in such case may be a 
party to the proceedings, but I am not 
satisfied that proceedings instituted in 
this manner can be said to be against 
the company. In that case he will be 
much more in the position of a man who 
has taken action in order to get the pro¬ 
ceedings instituted, and if he had not 
the power to take such steps under the 
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order appointing him liquidator, it 
would be his own duty to go to the 
company Court under S. 179 for leave 
to institute or join in those proceedings 
for the protection of the interests of the 
company or he might have applied to 
the company Court for directions in the 
matter, for which the order-sheet shows 
there was ample time between the draw¬ 
ing up of the proceedings and the final 
hearing. In my opinion therefore in 
the circumstances of the present case 
the objection based on S. 171, Compa¬ 
nies Act, also fails. The rule is dis¬ 
charged. 

Patterson, J ,—I agree. 

B.K. Buie discharged. 
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* Special Bench 

Eankin, C.J, Teabson and 
Mukerji, JJ 
on difference between 
Mitter and M. C. Giiose, JJ. 

Jihan Krishna Chakrabarty —Plaintiff 
—Appellant. 

V. 

Abdul Kader Chowdhury —Defendant 
—llespondont. 

Appeal No. 47 of 1932, Decided on 
13th March 1933, against order of Dist. 
Judge, Chittagong, D/- 10th July 1931. 

(a) Bengal Tenancy Act (aa amended by 
Act 4 of 1928), S. 48 (c)—Under raiyat 
'without written leaie—Notice to quit served 
before coming into force of amending Act 
but agricultural year expiring only after 
coming into force of amending Act— 
Amending Act does not apply. 

An uncler-raiyat 'without any written lease 
was served with a notice to quit by the landlord 
on 12th April 1928 so that he became liable 
under S. 49 of the old Act to be ejected on ISth 
April 1929, i.e., on the expiry of the agrionitural 
year 1928-29. The amending Act 4 of 1028, 
which came into force on 21st February 1999, 
repealed S. 49 and a new S. 48 (o) was intro¬ 
duced. In a suit by the landlord for ejectment 
of the undcr-raiynt on the expiry of the agri¬ 
cultural ye.ar, the tenant contended that the 
amending Act applied and that he was not 
liable to be ejected. 

Held: that the amending Act was not retros¬ 
pective, that it did not affect the rights of the 
parties under the tenancy acquired before the 
amending Act and that the landlord was en¬ 
titled to eject the tenant on the expiry of the 
agricultural year. IP 440 C 2] 

(b) Bengal Tenancy Act (1885), S. 49— 
Failure to specify period within which 
under-ralyat should quit does not make 
notice bad. 

A complete failure to specify the period with¬ 
in which the uiider-raiyat is required to quit 
does not make the notice bad: 29 Cal 2S1; 
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1924 Cal 620 and A I B 1918 Col 917, Be/. 

, , , [P 440 01} 

(c) Interpretation of Statntaa—Rotroapoc' 
tive effect should not bo given to statute s<r 
as to impair cxiating rights unless language 
of statute expressly says so. 

Per ifitier, J .—A retrospective operation* la 
not to be given to a statute so as to am 

existing right or obligation, otherwue uHan as 
regards matter of procedure unless that effect 
cannot be avoided without doing violence to the 
language of the onootment. If the enactment 
is expressed In language whi^ ig fairly capable 
of either interpretation, it ought to be construed 
as prospective only: AIB 1927 P 0 212 and 
Colonial Sugar Befining Co. v. Irving, (1905)i 
A C 369, Bel. on. [P 487 C IJ 

Badhabenode Pal and Narendra K, 
Das—ioi Appellant. 

Gopendra Nath Das —for Respondent. 

Mitter, J .—This is an appeal against 
an order of the Additional District Jndge 
of Chittagong remanding a suit to th^ 
Court of the Subordinate Judge of thah 
district for retrial 'in accordance witb 
law. The suit in which this appeal 
arises was brought by the plaintiff, now 
appellant, for a declaration of plaintiff’s 
raiyati right to the lands mentioned irs 
the plaint and for eviction of the defen- 
dant from the same. There is also a 
prayer for recovery of the rent in kind 
with damages and mesne profits. Plain¬ 
tiff alleged that there was a service of 
notice upon the defendant under S. 49, 
Ben. Ten. Act, but as the defendant re- 
fused to vacate, the present suit has 
been brought. The defence to the suit 
is that no notice was served on him and 
that the defendant had acquired per¬ 
manent rights in the under-tenancy. 
Several issues were framed in the suit 
and the Court of first 'instance found 
that as the pottah granted by the plain¬ 
tiff creating a kaimi dar raiyati right in 
the defendant offended against the 
provisions of S. 85, Ben. Ten. Act, as it- 
sGood before the amendment by Act 4 of 
1928 (B.C.), it must be treated as non¬ 
existent and the nnder-raiyati must be 
regarded as one without a written lease. 
He held farther that there has been^ 
proper service of notice under S. 49 and 
the tenancy was thereby determined. 
He accordingly decreed plaintiff’s suit 
in part declaring bis raiyati title to the- 
disputed lands and directing recovery 
of kbas -possession; plaintiff’s claim for 
price of bhag paddy was also decreed. 

On appeal the lower appellate Court 
was of opinion that the suit should hai(w 
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been deoided under S. 48.G of the amen, 
ded Bengal Tenancy Act and not under 
old S. 49 (b) of the Act as it stood 
before, the amendment. He held that 
the learned Subordinate Judge having 
based his decision on an absolute section 
of law there was no proper trial of the 
appeal before him and the suit should 
be remitted to the Subordinate Judge 
for retrial. Against this order of re. 
mand the plaintiff has preferred the 
present appeal and it is contended that 
the notice under S. 49 (b) having been 
given on 18th April 1928 before the new 
amended S. 48-0 came into force the 
tenancy was determined on 13th April 
1929 although by that time the Bengal 
Tenancy Amendment Act had come into 
operation. It is argued that no retros. 
pective operation can be given to a 
Statute unless retrospective operation 
is either expressly given or is to be 
inferred by necessary implication. I 
am of opinion that this contention must 
prevail. S. 49 (b) runs as follows: 

"An under-raiyat shall not be liable to be 
ejected by hia landlord except when holding 
otherwise than under a written lease for a term 
at the end of the agricultural year next follow¬ 
ing the year in which a notice to quit is served 
upon him by his landlord." 

The notice given under this section 
expired at the end of the agricultural 
year, i.e., on 13th April 1929. The 
right to evict accrued in the plaintiff 
as soon as a proper notice to quit was 
given although the right could not take 
effect in possession till 13th April 1929 
when the new Act came into operation. 
Once a notice is given the tenancy will 
inevitably be determined upon its expi. 
ration and Courts have gone so far as to 
hold that when the notice to quit is 
given by the landlord or tenant the 
party to whom it is given is entitled to 
insist upon it and it cannot be with¬ 
drawn without consent of both: see 
Tayluer v. Wildin (1). As Baran Bram- 
well has put it in the same case: 

"A tenant from year to year has an interest 
in the land for so long as neither patty gives a 
six months’ notice to quit, when that is done 
the estate is daterntined.” 

These observations of Bramwell, B., 
have been approved of in Freeman v. 
Evans (2) (at p. 46) Warrington, L.J., 
said: 

"Bramwell, B, put the point in the neatest and 

1. (1868) T”Bx 808=87 L J Ex 178=sl6 WR 
1018~18 LT 665. 

fi. (1922) 1 Ob 86=91 LJ Oh 196=126 LT 722. 
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most precise terms that iconld be used. He 
said if the notice to quit is given the tenancy 
is at an end." 

On the Expiration of the agricultural 
year plaintiff's right would take effect 
in possession but he had vested right 
to evict the moment the notice was 
given i.e., 13th April 1928. The great 
jurist, Austin, in his lectures ou Juris, 
prudence has drawn prominent attention 
to two classes of vested rights and it is 
instructive to reproduce here what the 
learned jurist says on this topic, for it Is 
pertinent to the matter under considera. 
tion in this appeal: 

"Before I proceed to contingent rights, or to 
chances or possibilities of rights, I must remark 
that vested rights or rights properly so called, 
are divisible into two classes; first present or 
vested rights which arc coiipiod with a, present 
right to enio 3 'mont or exercises: secondly present 
or vested rights which arc not coupled twith a 
right to present enjoyment or exercise: For ex¬ 
ample: If I am absolute owner of laud or a 
moveable not subject to a right in another of 
limited duration, I have not only a present 
right to or in the subject, but also a right to 
the present possession of it, that is to say, a 
present right to enjoy or exercise my present 
right of ownership. But if the subject bo left to 
another, I have a present right of ownorship 
without a present right to exercise my right of 
ownership. I have merely a reversion, expectant 
on the determination of the lease, and which 
till the lease determine, cannot take oficct in 
possession: see Austin’s Jurisprudence, Vol. 2, 
p. 857.” 

The right of the landlord in the pres¬ 
ent case falls within tlie second class of 
vested rights. The plaintiff has a right 
to the reversion expectant ou the deter, 
mination of the under-tenancy. The 
under-tenancy is determined on the ex¬ 
piration of the period of the notice 
which is one year from the date of ser- 
vice.. The legal effect of tho notice to 
quit under S. 49-B, Ben. Ten. Act, is to 
determine tho tenancy on the expiration 
of the agricultural year. The landlord 
has a vested right to require the tenant 
to abandon possession at the end of the 
agricultural year following tho year in 
which notice is given and the legislature 
cannot interfere so as to impair this 
vested right unless the legislature in- 
tended the amending Act to be restros- 
pective in its operation either by ex¬ 
press enactment or necessary intend, 
ment. A vested right is one in respect 
of which all the events necessary to 
bring it into existence and vest it in a 
party has happened. Notice to quit 
has been duly given under the*old Act 
and the right to evict the under-tenant 
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on the expiration of the notice has vested 
in the landlord from the moment of the 
notice, and cannot be affected by change 
of legislation before the expiration of 
the period of notice. 

It was not a mere contingent right as 
on the expiration of the agricultural 
year tl^e tenancy will inevitably be 
determined. So also .Foa on Landlord 
and Tenant, Edn. 6, 683. The coming 
into operation therefore of the amended 
Bengal Tenancy Act, 1928 could not 
take away from the right of the plain, 
tiff landlord to evict on expiration of 
the notice. The next provisions of S. 48-C, 
Ben. Ten. Act, cannot touch the right 
of the landlord to evict the tenant at 
the expiration oftho agricultural year, 
a right'which was in existence at the 
passing of Act -1 of 1928 as it is not in 
accordance with sound principles of 
interpreting Statutes to give them a 
retrospective effect: see the observations 
of Lord Lind ley in Mohammad Abussa- 
mad v. Kurban Husein (3). No rule of 
construction is moi’e firmly established 
than this: that a retrospective operation 
is not to bo given to a statute so'as to 
impair an existing right or obligation, 
btherwise than as regards matter of 
procedure unless that effect cannot be 
avoided without doing violence to the 
language of the enactment. If tba en- 
actment is expressed in language which 
is fairly capable of either interpreta¬ 
tion, it ought to be construed as pros- 
poctivo only. In a recent decision of 
Delhi Cloth and General Mills Co. v. In¬ 
come-tax Commissioner (4), their Lord- 
ships of the Judicial Committee ap¬ 
proved of this rule of construction and 
observed as follows: 

"The principle which their Lordships must 
apply in dealing with this matter has been 
authoritatively enunciated by the Board in the 
Colonial Sugar defining Co. v. Irving (6) 
where it is in eitoot laid down that while provi* 
sions of a Statute dealing merely with matters 
of procedure may properly unless that construe' 
tiou be textually inadmissible have restrospec- 
tive eQect attributed to them, provisions which 
touch a right in existence at the passing of the 
Statute are not to be applied retrospectively in 
the absence of express enactment or necessary 
intendment: seel also Cadar Jli v. DolilUddin 
(6), Nepra v. Sajar Pramanik (7).” 

“i^niigOi) 26 All 119=31 1 aTo (P C). 

4. A IB 1927 F 0 242=64 I A 421=106 Z 0 
166 (P C). 

6. (1906) A 0 869=74 L J P 0 77=21 TLB 
613=92 L T 788. 

6. AIR 192^ Cal 640=66 Cal 512 (FB). 

7. A 1B 1927 Cal 763=65 Cal 67=103 I 0 663. 


I have examined the provisions of 
S. 48-0 and I can find nothing' in this 
section to justify the conclusion that it^ 
was intended to touch existing rights. 
A reference has been -made to 01, (d) 
and Prov. 2, 01. (2), S. 48.0 by the 
learned advocate for the respondent 
as justifying an inference that the 
provisions were retrospective. I cannot 
agree with bis contention. It. has fur., 
ther been argued by him that the land- 
lord acquired no rights till after the 
expiration of notice. I have already 
answered this contention \ in an earlier 
part of my judgment. The learned advo- 
cate for the respondent has relied on 
JS. V. Magwan (8). That was no doubt 
the former view. As is pointed out by 
Maxweirin his Interpretation of Sta¬ 
tutes that where an Act expired or was 
repealed it was formerly regarded in 
the absence of provision to the con¬ 
trary, as having never existed except as 
to matters iand transactions past and 
closed. Where therefore a penal law 
was broken the offender could not be 
punished under it if it expired before 
he was convicted although the prosecu¬ 
tion was begun while the Act was still 
in force, and B. v. Magwan (8) is cited 
in support: Maxwell 728, Edn. 6. But 
the learned author points out that since 
then under the provisions of 38 (2), 
Interpretation Act of 1889 and repeal 
by that Act or any subsequent Act, un¬ 
less the contrary intention appears does 
not affect the previous operation of any 
enactmont so repealed or anything duly 
dono or suffered thereunder or affect any 
right, privilege, obligation or liability ao. 
quired, accrued or incurred under any 
enactment so repealed, and these are pre¬ 
cisely the words of S. 6, Cl. (b) or Cl. (o), 
General Clauses Act of 1897, by which 
the present case is governed. 22. v. Mag¬ 
wan (8) is therefore not good law now 
either in England or India as Maxwell 
points out that that .was the former 
view. 

Under S. 6 (b). General Clauses Act of 
1897, the operation of the notice duly 
given under the previous enactment can¬ 
not be affected by any new enactment 
under S. 6, Cl. (o), nor can it affect any 
right to determine the tenancy acquired 
nnder the Tenancy Act before its amend- 
ment by Act 4 of 1928 (B> C.}. For the 
a bove reasons this appeal ehonld be al- 

8. 8 A & B 496. 
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lowed and the ease should be sent back 
to the Additional District Judge in order 
that he may rehear the other questions 
raised by the appeal before him and pro¬ 
ceed to determine the same in accord¬ 
ance with law. The appellant is enti¬ 
tled to costs of this appeal. We assess 
the hearing.fee at one gold mohur. I re¬ 
gret very much I have to differ from my 
learned brother, but after the best consi¬ 
deration that I have been able to give to 
the case I can come to no other conclu¬ 
sion than that reached by me. 

M. 0. Ohose, J. — This appeal arises 
out of a suit by the plaintiff landlord to 
recover khas possession by evicting the 
defendant under-raiyat after a notice 
under S. 49 (b), Ben. Ten. Act, as it was 
in 1928. The notice was served on 13th 
April 1928, the cause of action arose on 
13th April 1929 and the suit was brought 
on 16th April 1930. The primary Court 
decreed the suit. The lower appellate 
Court has set aside the decree of the 
primary Court and remanded the case 
for retrial in accordance with the am¬ 
ended Bengal Tenancy Act. The rele¬ 
vant words of S. 49 (b) are these : 

“An ander-raiyat shall sot bo liable to bo 
ejectod by his landlord except at the end of the 
agricultural year next following tho year in 
which a notice to quit is served upon him by his 
landlord.'* 

This section was repealed on 2l3t 
February 1929. The question is what 
the effect of the repeal is in tho circum¬ 
stances of this case. The learned advo¬ 
cate for the plaintiff has argued that tho 
right to evict the tenant accrued to the 
plaintiff as soon as be served tho notice 
and although S. 49 (b) was repealed be¬ 
fore the notice ran its course the notice 
having been given would inevitably upon 
its expiration determine the tenancy. 
The case of Tayluer v. Wildin (l) was 
quoted in support of the argument. I 
am of opinion that the facts of that case 
are different from the facts of *this case. 
There/)ne Morgan was a yearly tenant of 
the plaintiff and in consideration of the 
plaintiff continuing Morgan’s tenancy of 
the farm, the defendant gave the plain¬ 
tiff a guarantee for the rent of the farm 
in the occupation of Morgan. Afterwards 
Morgan fell into arrears-and the plaintiff 
gave him notice to quit the farm on the 
expiration of the current year’s tenancy. 
But before the expiration of the notice 
the arrears were paid by Morgan and the 
plaintiff withdrew the notice. Tho fol- 
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lowing year Morgan wag again in arrear 
of rent. The plaintiff sued the defen¬ 
dant on the above guarantee. Their 
Lordshipslield that the old tenancy was 
determined by the notice to quit, that 
the guarantee applied only to the ten- 
ancy which existed at the time when it 
was given, that that tenancy having ex¬ 
pired by the notice the defendant was 
not liable on the guarantee. In that 
ease the law remained the same during 
the period of the notice. In this case 
however the enactment upon which tho 
notice was based was itself clianged be¬ 
fore the expiration of the notice. It is 
urged for the respondent that the oper¬ 
ating point of time was not the date 
when the notice was given but the date 
when the notice was due to expire and 
as the enactment was changed before 
the date of expiration tlie notice was of 
no effect. Tho learned advocate for the 
respondent has quoted Oraios on Statute 
Law, Edn. 3, p. 345, where it is stated : 

“In order to decide whether any particular 
traasaction is affected by tho repeal of an Act, 
it is neces-sary to ascertain whether the trans¬ 
action in question was complete or incomplolo 
at the time tho Act was repealed. I'hus, if an 
Act gives right to do anything, the thing to bo 
done, if only coramonced but not completed be¬ 
fore the Act is repealed, must upon the repeal of 
tho Act bo left in statu quo. If by virtue of some 
statute a right becomes vested upon tho comple¬ 
tion of some certain transaction, but not before, 
no light whatever will have been acquired if the 
statute ill question is repealed before the trans¬ 
action is comidelo : ilfac Millan v. Dent (‘J).’’ 

It was urged by the learned advocate 
for tho plaintiff-appellant that the am¬ 
endment should not be allowod to have 
retrospective effect, and that no amend¬ 
ment should bo allowed to touch a vested' 
right. I am of opinion that a vested! 
right means a right which a person has) 
acquired or which has accrued to him. 
The question here is on what date did 
the plaintiff acquire the right to evict 
the tenant. S. 49 (b) is quite clear that 
the right to evict does not arise except 
at the end of a year after service of 
notice. Therefore no right had accrued 
to the plaintiff on the date when 
S. 49 (b) was repealed. S. 6, General 
Glauses Act, provides that the repeal of 
an enactment shall not affect any right 
acquired under the enactment repealed 
or affect any legal proceeding or remedy 
in respect of such right. In this case 
the right to evict the tenant was not 
9. (1907) I Ch 107s=76 L J Ch 186=61- S J 46 
=28 X L B iS=95 L I 730, 
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due to be acquired until after the repeal 
of the enactment. On these grounds I 
am of opinion that the judgment of the 
lower appellate Court is correct. I would 
dismiss the appeal with costs. 

On this diSorenoe of opinion, the fol¬ 
lowing question was referred to a Bench 
of throe Judges. A notice was given 
by the landlord to an under-tenant 
under S. 49 (b), Ben. Ten. Act, be¬ 
fore its amendment by Act 4 of 1923 
(B. G.) to quit at the end of the agrioul. 
tural year following the year in which 
^otico is given and before the period of 
the notice expires. S. 49 (b) is substan. 
tially altered -by Act 4 of 1928. The 
question is whether the new Act which 
is not retrospective in its operation can 
affect the effect or operation of the 
notice. , One of us thinks that the right 
to evict the under-tenant vests in the 
landlord from the date of the notice al¬ 
though the right does not take oiTect in 
possession till after the expiration of the 
period of the notice, and that this right 
is not affected in view of 0 (b) and (o) 
of the General Clauses Act, 1897; the 
other of us thinks that the right to evict 
the under-tenant vests in the landlord not 
on the dale of the notice but on the ex¬ 
piration of the notice. If the former 
view is right thon the amending Act 4 of 
1928 does not apply; if the latter, then 
the amending Act applies. The question 
is which view is right? 

Judgment. 

Bankin, G. /. — fii this case the learned 
.lodges of a Division Boncli hearing tlio 
appeal have differed in opinion upoii a 
question of law which has been stated 
and referred to us under Cl. 3f), Dotters 
Patent. The suit was a suit for eject¬ 
ment and for certain other reliefs with 
which we are not now concerned. It was 
found by the trial Court that the plain¬ 
tiff was a raiyat and that though he had 
purported to grant a permanent interest 
to the defendant by a registered patta 
this instrument was, at the date of its 
execution, invalid by reason that it of¬ 
fended against the provision of S. 80, 
Ben. Ten. Act, so that for 'purposes of 
ejectment the position of the defendant 
was that he was an under-raiyat without 
any written lease; and that accordingly, 
under S. 49, he was liable to be ejected 
at the end of the agricultural year, pro- 
vided that in the previous agricultural 
year the plaintiff had served upon him a 


notice to qnit. The facts alleged by the 
plaintiff and found by the trial Court to 
have been proved are: that before the 
end of the agricultural year 1927-98, 
namely, on 12th April 1928, the defen¬ 
dant was duly served with a notice to 
quit, so that he became liable und4r 
S. 49 to be ejected on 13tb April 1929, 
that is to say, on the expiry of the agri- 
cultural year 1928-29. 

The foregoing references to the Bengal 
Tenancy Act refer to that Act as it stood 
before it was amended by Bengal Act 4 
of 1928 which came into operation on 
21st February 1929, about two months 
before the date on which the plaintiff 
became entitled to evict the defendant 
under the previous law. By the amend¬ 
ing Act, S. 49, together with certain 
other provisions governing the ejectment 
of undor.raiyats, was repealed and was 
replaced by a new section, viz., S. 48-C. 
In lieu of the provision that an under, 
raiyat shall not be liable to beejectedby 
his landlord, when holding otherwise 
than under a written lease except at the 
end of the agricultural year next follow¬ 
ing the year in which notice to quit is 
served upon Jiim by his landlord, the 
provision under the amending Act is that 
an under-raiyat shall, subject to the 
provisions of this Act, bo liable to eject, 
inent on the ground that the tenancy 
has been terminated by his landlord by 
one year's notice expiring at the end of 
the agrioultural year when be holds the 
land otherwise than under a written 
lease, provided that an under-raiyat 
shall not be liable to bo ejected on this 
ground if he has been admitted in a 
document by the landlord to have a per¬ 
manent and heritable right to his land, 
or been in possession of his land for a 
continuous period of 12 years or has a 
homestead thereon. Moreover, under the 
new Act, he cannot be ejected, even if 
he does not come within the terms of 
this proviso, unless the landlord satis, 
des the Court that he requires the land 
for his own homestead or for cultivation 
by himself or by members of his family, 
or by hired servants, or with the aid of 
partners. The amending Act does not 
contain any provision giving to it retros¬ 
pective effect. 

In the trial Court the case was treated 
as arising under the old law and on the 
assumption that the new Aot did not af. 
feet it. The lower appellate Court held 
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that the case mnst be governed by the 
provisions of the new Act and remanded 
it to the trial Court to be dealt with 
thereunder. In this Court Mitter, J., 
has taken the view that the new Act does 
pot apply to the case. M. C. Gbose, J., 
is of opinion that the new Act does ap¬ 
ply to the case. This is the question for 
our opinion. Now it will be noticed that 
Cl. (d) of the new S. 48-C is expressed 
somewhat differently from Cl. (b) of the 
old S. 49. S. 49 did not prescribe that 
the notice should be a notice for any 
given period; as long as it was a notice to 
quit, and whether it specified any period 
or not, the landlord would be entitled at 
the end of the following agricultural 
year to eject the tenant, but in no cir¬ 
cumstances could the tenant be ejected 
jbefore that time. A complete failure to 
jspecify the period within which the 
under-raiyat was required to quit did 
not make the notice bad.*; ilfoAmdm v. 
Biswanath (10), Naharullah v. Madan 
Gasi (ll), Dwarka Nath v. Bani 
Dassi (12), Harifullah v. Binode (13), 
Burna v. Ali Mahammad (14) and 0/iand^ 
Charan v. Somla Bili (15). It seems to 
me that the new Act cannot safely be in¬ 
terpreted in the same way. What the 
landlord has now to give is one year's 
notice expiring at the end of the agricul¬ 
tural year. It is more than probable 
that many notices were given in the 
course of 1928 which would not bo held 
to be good notice under the new law. The 
clause having been re-drafted, I do not 
think that in the absence of express 
provision, we can hold that after Febru¬ 
ary 1929 no under-raiyat is to be ejected 
on the ground of notice to quit unless 
he has had the notice which the new Act 
requires. If the new provision as to 
notice had been exactly the same as the 
old, it may well be that a different view 
could be taken; it may well be also that 
the case of a written lease for a* definite 
term d&piring after the commencement 
of the new Act, that is, the case con¬ 
templated by the old S. 49, Cl. (aj' and 
new S. 48, Cl. (o) will require to be de¬ 
cided upon other lines. On this point I 
desire to say that when that question 
comes up for decision. I am not, as at 

10. (190?) 29 Oal 931=6 OWN 183. 

11. (1897) 1 C W N 183. - 
13. (1901) 28 Cal 308. 

13. (1918)19 1 0 637. ■ 

14. A I B 1921 Cal 620=701 C 999. 

;i6. A I B 1918 Gal 917=14 1C 264. 


present advised, prepared to say that 
the reasoning of Mitter, J., in the pre- 
sent case wUl conclude the matter. I am 
of opinion however that in the case bo-j 
fore os, whatever be the form of the 
notice which was actually given by the 
plaintiff to the defendant, the amending. 
Act does not affect the rights of the 
parties and I would therefore agree with 
Mitter, J., in his conclusion and in the 
order which he proposes to make. I pro-l 
pose that the costs of the hearing before 
us be made costs in the appeal. Hearing 
fee three gold mohurs. , 

Pearson, J. —I agree. 

Mukerji, J. —I agree, 

K.S. Appeal allowed. 
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Rankin, C. J. and Muker-u, -T. 
Assam Bengal By. Co., Ltd. —Appel- 


Hari Mohnn Pal and others —Respon¬ 
dents. 

Letters Patent Appeal No. 25 of 19-32, 
Decided on 13th March 19-33, from judg¬ 
ment of Patterson, J., in Appeal No. 017 
of 1930, D/. 8th July 1932. 

Registration Act (1908), S. 49 — Unregis¬ 
tered lease can be referred to for collateral 
purpose. 

Where the terms of a lease are iucorporated in 
a letter by reference to the earlier lease-deed and 
if the new lease is a fresh lease altogether, the 
old one, oven though unregistered can be referred 
to for a collateral purpose, for example, to show 
that the new arrangement was subject to samo 
period of notice as the old. [P 441 C 1] 

D. L. Kastgir and Sudhir Kumar 
Kdstagir —for Appellants. 

Upendra Kumar Boy —for Respon¬ 
dents. 

Bankin, C. J. —Dinanath, father of 
the defendants held the land in suit on 
what I will assume to be a lease. He 
held it under an instrument dated lltb 
September 1919 which was not regia- 
tered though it purported to be for a 
period of ten years (subject to threei 
months’ notice on either side) from 14tb 
July 1917. Dinanath died in November 
1918 and the defendants as bis heirs 
continued his possession. On 7th De¬ 
cember 1926 the defendants applied for 
a temporary lease and offered to pay in* 
advance the annual rent to be fixed by 
the agent. They deposited Rs. 25, as 
advance rent with their proposal form 
as well as Rs. 10, for stamps for. their 
new agreement. Their proposal form 
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made do referenoe to the lease of Dma- 
nath. Oo 1st April 1927, that is before 
the original term of Dinanath had ex> 
pired, they received from the plaintiffs a 
letter saying: 

“the lease granted to your father Dinanath Pal 
which was subsequently cancelled has again been 
given to yon at an annual rent of Rs. 26 for ten 
years.” 

It may be doubted whether this was 
in strictness an acceptance of the defen¬ 
dant's proposal, but 1 will assume that 
it was an acceptance and not a new offer. 
On 18th June 1927 the plaintiffs sent to 
defendants a bill for rent from I9tbMay 
1927 to 31st March 1928 at the rate of 
Es. 125 per annum giving credit for 
Es. 25 as paid in December 1926. The 
defendants refused to pay rent at this 
rate and on 8th Sopternhor 1927 the 
plaintiS'a gave notice to quit at the end 
of three months’ from the last day, Sep¬ 
tember 1927. The Tiotiee recites that the 
defendants are in occupation as heirs of 
Dinanath and purports to terminate his 
‘license.’’ 

The letter of Ist April 1927 was put 
in evidence by the defendants. If it can 
jbe received as evidence of a fresh ten- 
lancy, the question arises whether the 
iterms of Dinanatli's lease can be referred 
jto to show that the new arrangement 
was subject to three months’ notice. 

I am of opinion that they can and that 
'want of registration of the original lease 
does not iirevont this. The 'terms are 
incorporated in the letter by reference 
(to the earlier document and if the new 
(lease was a fresh lease altogether as de¬ 
fendants contend, the old one can be 
referred to for a collateral purpose. The 
defendant’s case before us is that they 
were not holding under the old lease at 
all, but under a new one. To find the 
terms of tho new one, so runs the argu- 
ment in this Court, wa cannot look at 
the letter because it is not registered. 
The question is, can the defendants on 
this evidence, not as an abstract possi¬ 
bility, but on this evidence, prove a 
fresh tenancy without the letter? In my 
opinion they cannot. The proposal form 
by itself proves nothing. The repudiated 
bill of 18th June 1927 is against them. 
There is no proof that Es. 25 was ac¬ 
cepted as a year’s rent under a new ten- 
ancy save the letter of Ist April 1927. 
That cannot be taken as proof of a new 
tenancy save upon terms which put the 


defendants out of Court. It is idle to 
say that" as proof of acceptanice of irent 
it is proof of a new tenancy contrary , to 
its terms. 

I agree with the Subordinate Judge 
that the notice to quit is not on any 
view rendered invalid by reason of tbe- 
recital. If it be said that tbe plaintiffs 
cannot proceed on tbe terms of tbe origi- 
nal tenancy as to notice, because these 
are not proved for want of registration 
of the instrument of 11 tb September 
1919, tbe answer is that this argument 
was disclaimed before us by the defen¬ 
dant's advocate, and for good reason. 
Tbe pleadings were badly drawn, but 
the original terms were not denied on 
the pleadings, nor were they questioned 
by the issues and they need not be proved 
now. I would allow the appeal with, 
costs before us and before the learned 
Judge and restore the decree of the Sub¬ 
ordinate Judge. 

Mukerji, J .—I agree. 

E.S. Appeal allotoed. 
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Eankin, C. J. and Mukerji, J. 

Panohanan Maity and ot/iers—Appel¬ 
lants. 

V. 

Priyanath Maity and others —Eespon- 
dents. 

Letters Patent Appeals Nos. 15 to 19' 
of 1932, Decided on 2nd March 1933. 

Bengal Tenancy Act (1885), S. 29—Re- 
clamation lease to plaintiff for 40 years at 
progressive rent—Plaintiff Settling lands oi> 
tenants for fixed rent—Contract by tenants 
to pay rents whenever increased by Govern¬ 
ment in addition to rent fixed—S. 29 does 
not debar plaintiff from claiming sudr. 
amount from tenants. 

Goveisment gave a reclaiming lease to plain- 
tiO for 40 years on progressive rent. Ha settled: 
tbe land on tenants nndet kabnliyat whereby 
the tenants were to pay him a certain rent. It 
was also provided that whenever ho bad to pay 
more rent to the Government, the tenants were, 
in addition to rent fixed, liable to pay snob rent 
also. In a suit by the plaintifi for recovery of' 
such rent: 

Held: that S. 29 did not apply to tbe case, as- 
the claim of plaintiff was not in conflict witlr. 

Cl. (b) and as Cl. (c) did not prevent him froor 
entering into a second contract, as ih this rase, 
to recover tbe lease amount. [P 443 C 1 j 

Sarat Chandra Basakand Sarat Chan¬ 
dra Janah—tov Appellants. 

Sarat Chandra Bose, Santosft Sumar 
Paul and Saroj Kumar Maity—iot Ees. 
pondenis. 



442 Calcutta 

Rankin, C. J .—In this case the land¬ 
lord, plaintiff in the five rent suits, has 
appealed from the decision of my learned 
brother M. G. Ghose, J., sitting in second 
appeal. The lands in question are in 
the Sunderbans and it appears that in 
1900 the Government gave a reclaiming 
lease to the appellant for 40 years at a 
.progressive rent. It was to be rent free 
for Id years, after 1915 and until 1920 
the landlord was to pay the Government 
2.annas per bigha and from 1921 until 
'the end of the term 1910 the landlord 
was to pay the Government 4 annas par 
>bigha. Now, the landlord settled the 
-land or part of the land which he had 
'Caken with the defendants among others 
in 1907 and as regards the five cases be¬ 
fore us in all those except the one with 
which Letters Patent Appeal No. 18 is 
-concerned, there are kabuliyats. It ap¬ 
pears that the tenants may have been 
inducted before the date of the kabuliyats 
but the kabuliyats were taken. It is con¬ 
tended for the landlord that the moan¬ 
ing of Gl. 8 of the kabuliyat is that a 
certain amount in each case is to be paid, 
to begin with, as rent, and that the 
stipulation is that when the time comes 
and the landlord has to pay to Govern¬ 
ment 2 annas or 4 annas,'aa the case may 
be, the tenants will pay that in addition 
to the rent first mentioned. It is con¬ 
tended on the other hand by Mr. Bose 
for the respondents that the clause has 
no such moaning but that it is directed 
to possible events that might happen on 
the determination'of the landlord’s lease, 
that is to say, after 1940. 

As regards that I am satisfied that the 
construction Which has been put upon 
this clause by all the Gourts is right and 
that the only reasonable meaning is that 
-as and when the landlord becomes liable 
to pay the Government 2 annas or 4 
annas per bigha the proportionate 
amount shall be added to the amount of 
rent mentioned above, the result being 
that the amount fixed in the kabuliyat is 
always to go to the landlord as profit. 
On that assumption the matter has been 
discussed and the question is whether 
the landlord can now claim to gat an 
addition to the rent mentioned (in each 
case 4 annas per bigha) from the tenant. 
It is contended on the part of the 
tenants that S. 29, Bengal Tenancy Act, 
interferes with the contract and pre¬ 
vents the landlord from making this 
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claim and the first question yrhich we 
have to cunsider la whether S. 29 applies 
in this case at all. Now, the facts are 
that at the date of the contracts for the 
tenancies these defendants were not 
ocoupanoy raiyats at all; that it was not 
until after 1912 that these lands were 
declared to be a village, and these 
tenants came to begin to acquire ocou¬ 
panoy rights; and it was not until later, 
1926, when retrospective effect was given 
to what took place in 1912 that the date 
on which they can bo deemed to be occu¬ 
pancy raiyats was fixed as 1919. So 
that we may take the facts of this case 
to be that until 1919 these defendants 
were not occupancy raiyats but that by 
virtue of retrospective legislation they 
must now be treated as having been 
occupancy raiyats from 11)10. It is clear 
enough therefore that S. 29 had no hear¬ 
ing upon the matter prior to 1019. In 
1916 therefore the contract for 2 annas 
more was a perfectly good contract so 
far as S. 29 is conoarned and tlie amount 
payable by the tenant under the contract 
was 2 annas in addition to the sum 
mentioned in the kabuliyat. Now to that 
two objections have been taken. I’irst 
of all, it is said that in point of fact 
there is a dispute wliothor 2 annas was 
exacted when it bocaino due in 1910. 
To that, it aoems to mo, the obvious 
answer is that it does not matter whe¬ 
ther it was exacted or not. So far as 
the tenants who have given kabuliyats 
arc concerned it became payable and it 
was the rent which they owed to the 
landlord in that year. 

The next point is this : There is a 
finding of fact from the final Court of 
fact that the extra two anuas was exacted 
in 1916. The learned Judge in this 
Court has set aside that finding on the 
ground that it is contrary to the land¬ 
lord's own statement in his plaints, ho 
being under the impression that in these 
plaints or in some of them there is an 
express statement that the landlord did 
not receive this rent from the year 1916. 
We have bad these plaints examined and 
it appears that the learned Judge was 
misinformed. In one case there is a 
clear and satisfactory statement, that is 
in Suit No. 655, that two annas was 
exacted at or about this time. In others 
there is no explicit statement to that 
effect because the pleader drafting the 
plaint goes straight t& the later position 
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'when 4 ann&s became payable bat in no 
case is there anything in the body of the 
plaint to show that the amount of 2 
annas extra was not exacted in 1916. 
The result is that in 1916 the rent due 
-was 2 annas more than the lump sum 
and that was the position when in 1919 
■these tenants became occupancy raiyats. 
Is there therefore any reason either 
under S. 29, Bengal Tenancy Act, or 
otherwise why in 1921 or thereabout the 
tenant should not be made liable to pay 
2 annas more, the landlord having to pay 
2 annas more to the Government ? Now 
the only clause in S. 29 which is said to 
bar this is Cl. (b) which prevents the 
rent being enhanced by contract by more 
than 2 annas in the rupee. If we take 
’the basis-of the rent as it existed in 1919 
and add ^2 annas per higha, it is clear 
jenough that the limit put by Cl. (b) is 
not exceeded at all. In my judgment 
S. 29 has no application whatever to 
Itheso cases. But assuming that it has 
japplication to these cases as in 1910, 
the only clause which is called in aid of 
the defendants is 01. (b) and the claim 
of the landlord does not conflict with 
[01. (b). As legards Cl. (c) what tho 
statute deals witli is not a second con- 
[tract by an occupancy raiyat to enhance 
his rent. What it says is this : 

" The rent fixed by tho eontract shall not be 
liable to enbanuemont during tho term of 15 
years.” 

It does not prevent a man from raak- 
ing another contract but prevents tho 
Ilandlord from insisting upon any further 
lanhanceinont. That is the meaning of 
tho clause. For these reasons I am of 
opinion that in tiiose cases other than 
the Letters Patent appeal No. 18 the 
Letters Patent Appeals should be allowed 
with costs and the decision of the 
learned Subordinate Judge rosfcorod. As 
regards Letters Patent Appeal No. 18 
the position is most unsatisfactory as it 
appears from the record. It appears that 
the plaintiff put forward a kabuliyat and 
gave some evidence to show that this 
kabuliyat was entered into by the touaut 
or his predecessor. The Munsif how- 
ever was not apparently satisfied with 
that evidence though he does not men¬ 
tion the matter in his judgment but 
merely says that ho is not satisfied that 
it is proved that this tenant paid the 
rent he is alleged to have paid in 1916, 
Uo does not seem to deal with the ques¬ 


tion at all beyond that. When the doses 
came before the lower' appellate Ooiuiit' 
the lower appellate Court dealt with thetn 
on the footing that it was admitted that 
all the five tenants!paid rents uQderkabu- 
liyats. As regards this matter we haye 
it farther that the tenant himself was 
called into the witness-box and he said 
that he paid rent at the rate of Be. 6-2-5 
and this rent the Mnnsif d^reed. It is 
just possible that there was some ad- 
mission before the lower appellate Court 
but if so it has not been properly re¬ 
corded. The learned-Judgeinthis Court, 
did not think it fit to send the case 
back. So in that view this Letters 
Patent appeal is dismissed with costs. 

Mukerji, J .—I agree. 

K.S. Appeal dismissed. 
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Mallik and Jack, JJ. 

Bankim Chandra Dutta and others—~ 
Appellants. 

V. 

Khagendra Nath Ganguli and others 
—Bespondents. 

Appeal No. 49 of 1933, Decided on 7th 
March 1933, from decree of Addl. Dist. 
Judge, Ilooghly, D/- 23rd November 
1932. 

(a) Bengal Municipal Act (1884),. S. 27*~ 
Vacancy cauted by resignation of ebairman 
—Person who has so resigned is disqualified 
from bye-election. 

Seciiion 27 clearly excludes the pereoo whose 
resignation or lomoval caused the vacancy that 
is to bo filled up and that beiug so it is clearly 
a disqualifying section, disqualifying from the 
bye-election tho person by whose resignation or 
removal tho vacancy was caused. [P 444 C 3] 

(b) Bengal Municipal Act (1884), Ss. 22 
and 27—” Elected or re-elected in S. 22 
means elected or re-elected except at bye- 
election under S. 27 — Interpretation of 
Statutes. 

It is a recognized rule of interpretation that 
the words of a statute should be so construed as 
would bring them in harmony with the other 
provisions of that statute, provided of course the 
interpretation does no violence to the meaning 
of which they are naturally suscoptlble. The 
apparent inconsistency between Ss. 22 and^ 27 
can be removed if the term “elected” or “re¬ 
elected” is taken in a somewhat limited sense, in 
tho sense that it means “elected” or “re-elec¬ 
ted” except at a bye-electiou under S. 27. 

CP'446 0 2] 

(c) Bengal Municipal Act (1884), S. 27 
—Expression “another person” exwlades per¬ 
son who has resigned. 

2 he expression “another person” In 27 ex¬ 
cludes the person whose cesignatiou or removal 
has caused the vacancy to bo filled up. 

|[P 44S Q 1] 
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(d) Bengal Municipal Act (1884), Buei- 
nece Rulea of Howrah Municipality, R. 34-B 
—Twoporaona validly propoaed andaeconded 
aa candidatea for chairman’a place*—One of 
them diaqualified under S. 27—Other candi* 
dale cannot he deemed to be elected unleaa 
declared to be elected atmeeting to be held 
aubaequently. 

Two persona were validly proposed and. secon¬ 
ded as candidates for chairman's place at a bye- 
election. Objection was raised that tone of them 
was disqualified as the vacancy had arisen owing 
to his own resignation. The meeting was ad¬ 
journed to a later date. In a suit filed before 
date of meeting to have the other candidate de¬ 
clared elected: 

Held: that be could not be declared to have 
been elected as the meeting was not yet 
over and as the objection raised was not dis¬ 
posed of and as the chairman had not declared 
him to bo elected: Jhon Pritchard v. Mayor 
Alderman and Citizens of Borough, (1868) 13 
.1 C 241; Harford v. Linskey, (1899) IQ BBbi 
and King v. Bridge, 105 E R 29, Be/. 

[P 445 C 23 

Amarendra Nath Bose, Jatis Chandra 
Banerjee and Parimal Mttkherjee — for 
.4ppellants. 

Manmatha Nath Boy, Surjya Kumar 
Aich, Atul Chandra Gupta and Prem 
Banjan Boy 'Choudhuri — for Respon¬ 
dents. 

Mallik, J. —This appeal arises out of a 
certain proceeding of the Municipality of 
Howrah, held on 18th April 1932, One 
Mr, B. P. Pain who was the Chairman 
of the Municipality, resigned on 4th 
March 1932. His resignation was ao- 
oepted by the Local Government on the 
24th of that month. Thereafter, on 18th 
April 1932, there was a general meeting 
of all the commissioners for the purpose 
of electing a new Chairman in the 
vacancy caused by the resignation of 
Mr. Fain. At that meeting three com¬ 
missioners were proposed and seconded. 
They were Mr, B, 0. Dutt, Mr. B. P. 
Pain and S. N. Kar. Mr. S. N. Kar 
withdrew. A question was raised by one 
of the commissioners that Mr. Pain hav¬ 
ing resigned, was no longer eligible for 
being .^e-elected in view of the provi¬ 
sions of S. 27, Bengal Municipal Act 
1884. After some discussions the pieet- 
ing was adjourned to 18th May 1932, 
Before the adjourned meeting could be 
held the plaintiffs who are eight of the 
commissioners, instituted a suit on 16th 
May 1932 against the remaining twenty- 
two commissioners, in the Conit of the 
Munsif at Howrah for a declaration: (1) 
that.Mr. Pain who.was defendant 1 was 
not eligible for re-election in the vacancy 


caused by bis own resignation; (2) that 
Mr. B. C. Dutt plaintiff 1, should be de¬ 
clared to have been elected Chairman 
under S. 3^-B of the business rules of 
the Howrah Municipality; and (3) for 
an injunction restraining the defendants 
from putting forward Mr. Pain as a 
candidate for re-election as Chairman in 
that vacancy and from voting for him at 
any meeting for filling up that vacancy. 
The Court of first instance held that 
Mr. Pain was not eligible and it granted 
the injunction that was prayed for. It 
held also that Mr. Dutt, plaintiff 1 could 
not be declared to have been duly elec, 
ted as Chairman. An appeal was taken 
before the District Judge against the 
decision of the IMunsif on the second 
point and a cross-objection also was filed 
before him. The lower appellate Court 
reversed the decision of the trial Judge 
on the first point and held that Mr. Pain 
was eligible ami made the consequential 
order that the meeting for re-election 
should go on. The learned District 
Judge agreed with the Munsif in the 
view that Mr. Dutt could not be declar¬ 
ed to have been duly elected. Against 
this decision of the learned District 
Judge the plaintiffs have come up to this 
Court in second appeal. 

It appears that there was a certain 
amount of controversy in the lower ap¬ 
pellate Court over the relationship bet. 
ween S. 23 (2) and S. 27, Bengal Muni¬ 
cipal Act, and the District Judge held, 
and in my opinion rightly held, that 
S. 23, sub-S. (2) is the real section which 
confers upon the commissioners the 
right to elect a Chairman either at an 
original election or at a bye-election, the 
latter being governed by the particular 
provisions of S. 27 of the Act. On be- 
half of the respondents it was said that 
S. 27 only lays down a procedure and is 
not a disqualifying section. There is no 
authority however for saying so. S. 27, 
as it stands, clearly excludes the person 
whose resignation or removal caused the 
vacancy that is to be filled up; and that 
being so, it is clearly a disqualifying sec¬ 
tion, disqualifying from the bye-electionj 
the person by whose resignation or re-l 
moval the vacancy was caused. Now* 
8. 27 runs thus: 

"If any Commissioner, Chairman or Vice-Chair¬ 
man shall be unable to complete his full term of 
office or shall avail himself of leave granted 
under S. 26-B, the vacancy caused by his 
resignation, or removal, or death or absence 
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on leave, shall be filled by the appointment or 
election as the case may be of another person . . 

The chief controversy between the 
parties is whether the expression “ano¬ 
ther person” that is to bo found in S. 27 
really excludes the person whose resig¬ 
nation or yemovalhas caused the vacancy 
to be filled up. The learned District 
Judge is of opinion that it does not; 
herein, in my opinion, he is clearly 
wrong. He thinks that the expression 
“another person” was put in by the 
legislature inadvertently without any 
realization of the inconsistency that it 
would, in view of S. 22, create, and in 
that view ho has practically thrown out 
the expression altogether from the 
statute. ’This, in my opinion was a very 
violent thing to do, especially in view 
of the fact that by putting a certain in¬ 
terpretation a restricted meaning on one 
or two words in S. 22 of the Act from 
which the inconsistency arises, inconsis¬ 
tency may, as 1 will presently show, bo 
removed and the two sections may bo 
harmonized. S. 27 says that a Commis¬ 
sioner, Chairman or Vice-Chairman 
whose removal or losignation has caused 
the vacancy, can under no circumstances 
be olectod at a bye-election. S. 22 says 
that a Commissioner (who I may observe 
at this stage, may become a commissioner 
either by appointment or election) who 
has been i-emovod on certain grounds 
cannot bo elected or ro-oloctod without 
the consent of the Docal Government, 
implying tliereby that there would be 
no bar to his election or re-election when 
the consent of the Local Government is 
obtained. 

This is not quite consistent with S. 27, 
at least so far as it relates to a Commis¬ 
sioner. But this inconsistency can, in 
|my opinion, bo removed if the term “elec¬ 
ted" or “re-elected" is taken in a some¬ 
what limited sense, in the sense that it 
means "elected" or “re-elected" except 
at a bye-eleotion under S. 27. It is a 
recognized rule of interpretation that 
the words of a statute should 'be so oon- 
Istrued as would bring them in harmony 
with the other provisions of that statute 
provided of course the interpretation 
does no violence to the meaning of which 
they are naturally susceptible. To 
put only a narrow and limited meaning 
to a word and to interpret the .words 
“elected" or “ re elected" in S. 22 as 


meaning elected or re-elected except at 
a bye-election, would not, in my o^ipiios, 
be doing any such violence. In this 
connexion, namely, what the trus inter, 
pretation of the words “elected",or “ts- 
elected" in S. 22 is, it is significant that 
the expression "at any time,” which was 
to be found in the old B. 22, was deleted 
when that section was amended by the 
legislature in 1894. I would therefore 
hold, disagreeing with the learned Addi. 
tional District Judge, that the expres-i 
sion “another person” in S. 27 of the' 
Act has its ordinary grammatical mean¬ 
ing, that it would operato as a bar. 
against Mr. Fain and that Mr. Pain is 
not eligible for election at the bye-elec-i 
tion to fill up the vacancy caused by bis' 
own resignation. 

As regards the second point in the 
case, viz., whether Mr. Dutt should have 
been declared to have been duly .elected 
as Chairman at that meeting of I8th 
April 1932, a point which was found 
against the plaintiffs by both the Courts 
below, it is nooesaary to consider E. 34.B 
of the Rules of Business of the Howrah 
Municipality. The relevant portion of 
the Buie runs thus; 

“ If only one candidate lot tbo office of Chair¬ 
man is properly proposed and seconded the 
President shall declare such candidate to be 
elected.” 

On behalf of the appellants it was con¬ 
tended that as Mr. Fain was not eli- 
giblo, the President of the meeting had 
before him only one candid ate for the office 
of Chairman and as that one candidate 
was Mr. Dutt, the President should have 
declared him to have been duly elected.. 
This contention, in my opinion, is not! 
of much substance and in my opinion it! 
should fail and that on more than one| 
ground. In the first place it is to be 
observed that the meeting of the 18th 
was not brought to a completion and in¬ 
stead of being completed it was ad¬ 
journed to 18tb May. Then it cannot 
be said that the President in tbo pre¬ 
sent case had before him only one oandi- 
date properly proposed and seconded. 
Both Mr. Pain and Mr. Dutt had been 
proposed and seconded according .to the 
provisions of the first portion p{ B. 34-B 
and the proposing and seconding of both 
of them were therefore perfectly valid 
in form and therefore proper : . fokn 
Pritchard v. Mayor, Alderman and Citt. 
tens of Borough (l), Harford v. lAnshey 

1. (leSb) 18 A C a«.“ ' ‘ 



446 Calcutta Bankim Chandba v. Khagbndba Nath (Jack, J.) 1933 


(2) and Tht King v. Bridge (3). The se¬ 
cond prayer of the plaintiffs was there¬ 
fore, in zny opinion, rightly refused. 

Then as regards the injunction, the 
trial Judge granted the prayer restrain¬ 
ing the defendants from putting forward 
Mr. Fain as a candidate for re-election 
as Chairman, from voting for him at any 
meeting for filling up the vacancy caused 
by Mr. Pain’s resignation. In view of 
what 1 have held on the first point in 
the case, the injunction was, in my judg¬ 
ment, perfectly justified. The result 
therefore is that the appeal will be al¬ 
lowed in part and the decree of the 
Court of first instance restored. In view 
of the nature of the case'and the circum¬ 
stances the parties will bear their own 
costs throughout. 

Jack, J .—This appeal has arisen out 
cf a suit by Mr. B. C. Dutt and seven 
others, Commissioners of Howrah Muni¬ 
cipality for a declaration {1st) that Mr. 
B. P. Fain who has resigned his Chair¬ 
manship of the Municipality is not 
eligible for re-election to fill up the 
vacancy caused by his resignation ; 
(2nd) that Mr. Dutt should bO deemed 
to have been duly elected Chairman at 
the meeting held on 18th April 1932, 
and {3rd) for a permanent injunction 
restraining the defendants from putting 
forward Mr. Fain as a candidate for re- 
election as Chairman. 

The Court of first instance held that the 
plaintiffs were entitled to the declara¬ 
tion that Mr. Pain was ineligible for re- 
election as Chairman and that they were 
entitled to the injunction asked for, but 
that they were not entitled to a declara¬ 
tion that Mr. Dutt bad been duly elec¬ 
ted. The lower appellate Court dis¬ 
missed the suit entirely. The principal 
question in issue depends on the inter¬ 
pretation of S. 27,^engal Municipal Act, 
which is as follows : 

“ If any Commissioner, Chaimtlin or Tice- 
Chairflan shall be onable to complete his full 
term of ofSee, or shall avail himself of leave 
granted under S. 26-B, the vacancy caused by 
his resignation, or removal or death or absence 
on leave ehsU be filled by the appointment or 
election, as the case may be, of another person; 

M 

• • s » 

The defendants contend that this sec- 
tioD only relates to procedure and that 
under S. 23 (2) of the Act, it is open t o 

3. (1899) 1 Q B 863=68 L JQB 699=16 
TLB 306=63 JP 268=47, WB 663=80 
L T 417. 

3. 105 E B 39. 


the Commissioners to elect anyone in 
the vacancy and they are not de¬ 
barred from;re-electing the ez-Chairman. 
S. 23 (2) is as follows : 

“ The Commissioneis of every municipality, 
the name of which is not included in the said 
schedule, shall at a meeting, elect one of their 
members to be Chairman, or may, whenever a 
vacancy occurs, at a meeting attended by not 
less than two-thirds of the Commisbioners, re¬ 
quest the Local Government to appoint a Chair¬ 
man, and such a Chairman shall be appointed 
by name.” 

Beading these two sections together it 
is clear that between them they provide 
the means of filling up vacancies. When 
a vacancy occurs the Commissioners may 
act under tho second part of S. 23 (2)and 
request the Local Government to fill up 
the vacancy or they may proceed under 
S. 27 to elect a Chairman Jio fill the 
vacancy, and in the latter case it is open 
to them to elect another porson to fill 
the vacancy. Tho first part of S. 23 (2) 
has obviously nothing to do with filling 
up vacancies. There is no ambiguity 
whatsoever in tbe wording of these sec¬ 
tions and where the meaning of a Sta¬ 
tute is plain its w'ording cannot bo al. 
tered on tho conjecture that tlie legisla¬ 
ture must have meant something else 
unless the adoption of tho plain mean¬ 
ing would lead to an absurdity or mani¬ 
fest inconsistency. It is contended that 
S. 27 as it stands is inconsistent 
with S. 22 inasmuch as under the latter 
section an appointed or elected Commis¬ 
sioner who has been removed is eligible 
with the sanction of tho Local Govern¬ 
ment for election or rc-eloction, but un- 
der S. 27 he is not so eligible. 8. 27 
hovfever does not make him ineligible 
but only prevents his re-election for the 
remainder of that term of office to fill 
up the vacancy. There is therefore no 
inconsistency in the two sections for “re¬ 
elected ” in 8. 22 does not necessarily 
means elected in a vacancy, the words 
“ elected ” or " re-elected ” correspond¬ 
ing to “ appointed ” or " elected ” in 
S. 19. There being no inconsistency 
between S. 22 and 8. 27 there is no pos¬ 
sible excuse for altering the plain mean¬ 
ing of the Statute in S. 27. 

Tbe legislature obviously made no pro¬ 
visions for the case of a Chairman who 
resigned and immediately afterwards 
sought re-election ; possibly the inten¬ 
tion was to discourage this piaotioe, but 
it is useless to conjecture why he was 
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made ineligible for re-election for that 
term of office. If he merely changed his 
mind and wanted to continue as Chair¬ 
man the simple way was to withdraw 
his resignation. The plaintiffs are there¬ 
fore entitled to the declaration that Mr. 
Fain is ineligible for re-election. They 
are obvio.usly not entitled to a declara¬ 
tion that Mr. Datt has been duly elected 
under S. 34.B of the Municipal Buies on 
the ground that no other candidate was 
properly proposed and seconded. Ad¬ 
mittedly the meeting adjourned with¬ 
out the President of the meeting pro¬ 
nouncing anyone duly elected because 
he did not definitely decide the objec¬ 
tion to Mr. Pain's candidature, the meet¬ 
ing being adjourned at that stage to let 
the Commissioners who voted for Mr. 
Pain, reconsider their position in view 
of the opinion of the Advocate.General 
that Mr. Pain was ineligible. When the 
meeting is resumed it should bo open to 
the electors to put forward if they 
choose another candidate instead of Mr. 
Fain upon which there must be a fresh 
election. This they are entitled to do 
since they wore not informed before the 
election that Mr. Pain was ineligible. 
As to the injunction it follows that the 
plaintiffs are entitled to the injunction 
asked for. The appeal is allowed in 
part and the decree of the Munsif is res¬ 
tored. The parties to bear their own 
costs throughout. 

K.S. Appeal partlij allowed. 
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PANCKMDCtK and Patikbson, JJ. 

Fanindra Kumar Das —Complainant 
—Petitioner 

V. 

Bahat Bux Choudhury, and others— 
Accused—Opposite Parties. 

Criminal Bevn. No. 737 'of 1932, De¬ 
cided on 13th March 1933. 

Criminal P. C. (1898), S. 202—Complaint 
referred to MagUtratc for inquiry—Magis¬ 
trate can examine person complained against 
but not permit him to be represented by law¬ 
yer and dismiss complaint after hearing 
argument. 

A Magistrate to whom a complaint was referred 
for inquiry examined the accused and two other 
witnesses. The accused was permitted to be 
represented by a lawyer and after heating the 
argument the Magistrate dismissed the com¬ 
plaint, 

Heidi that though the Magistrate did not act 
illegally in examining the accused, and wit¬ 
nesses, he was not justified in allowing the ac¬ 
cused to be represented by lawyer and hearing 


arguments, that the complainant woa entitled 
to cross-examine the witnesses in la foroiol tifM 
and that the order of dismissal should be Mt- 
aside: AIR 1938 Bom 890; iO Gal Hi ; 861 d 
838 and AIR 1923 Cal 19S, Ref. (P MS 0 ^ 

J . C. Gupta, Hira Lai Ganguly, Bha,- 
girath Chandra Das, Eari DasQujAa 
and Jnananath Borah—for Petitioner. 

Khundkar and Anilendra Chanda 
Boy Choudhury —for the Crown. 

Panakridge, /.—This Buie was issued 
on 15th August 1932 and calls on the- 
District Magistrate of Midnapore and 
the opposite parties to show causa why 
the order of the Additional District- 
Magistrate dated 13ih June 1982, dis¬ 
missing the petitioner's complaint under 
S. 203, Criminal P. C., should not be set 
aside. The opposite parties are descri¬ 
bed as: 

"Eehat Bnx Choudhury, Sub-Inspector of 
Police, and Sheikh Kalu, Police Constable, and 
two other Police Constablesof Midnapore Thana.” 

Ou 30th April 1982 Mr. Douglas, the 
District Magistrate was assassinated at 
Midnapore. At about 11 p. m. that 
night the petitioner who describes him¬ 
self as a ‘ home internee” was arrested 
and taken to the Midnapore Thana, It 
is admitted that he was then to all ap. 
poarance in good health. He was pro¬ 
duced before a Deputy Magistrate on 
1st May, and on 2nd May remanded by 
the Additional District Magistrate to 
police custody until 5th May. Later in 
the evening of 3rd May the Civil 
Surgeon, Captain Drummond, was sum¬ 
moned to the thana to attend the 
petitioner. He found the petitioner in 
a .hysterical condition and exhausted. 
There were also some bruises visible on 
his person. They were not severe nor 
did they require treatment, but accord¬ 
ing to Captain Drummond they must 
have been due to some sort of violence. 
The petitioner on that occasion made no 
complaint against the police. The next 
morning, 4th May, Captain Drummond 
saw the petitioner again and found him . 
suffering from fever. At 6 p. m. the 
petitioner was removed to hospital 
where he developed pneumonia. He was 
discharged from hospital on 21st May 
1932. On that day he filed a'written 
petition of complaint in Bengali and was 
examined in support of it on solemn 
affirmation. He stated' that he was 
severely beaten at the thana on the 
evening of 3rd May by "one Daroga 
known as Choudhury 8aheb and threo 
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Sepahis." The Additional Bistriot Ma. 
gistrste referred the oomplaint under 
S. 202, Criminal P. C., to the Sub-divi¬ 
sional Officer for inquiry and repoift. For 
reasons that are not material the in- 
.quiry was eventually held by Mr. Islam, 
Deputy Magistrate, wbo submitted bis 
report on 27th May. On ISth June the 
Additional District Magistrate dismissed 
■the petitioner’s complaint under S. 203, 
Criminal P. C. On 25th June 1932 the 
Sessions Judge of Midnapore refused to 
interfere with the order of dismissal. 

The first ground on which the Buie has 
been issued is that the Deputy Magis¬ 
trate acted illegally in examining the 
first accused and the police witnesses in 
the absence of the petitioner and his 
lawyers and in calling for a report from 
the Superintendent of Police. Mr. Islam's 
report shows that on 25th May he exa¬ 
mined Bhupendra Nath Banerjee, the 
officer in charge of the Midnapore Police 
Station, Eehat Bux Choudhury, the 
Sub-Inspector of Police, Narayangarh, 
and Kiran Charan Eaha, Circle Inspec¬ 
tor. It is said that Eahat Bux Chou¬ 
dhury w'as examined on solemn affirma- 
tion but this is denied, I think rightly, 
by the opposite parties. The story told 
hy these deponents was that Rabat Dux 
Choudhury was in Midnapore by chance 
on 3rd May. Bhupendra Nath Banerjee 
asked him to a^ist in the investigation 
into the murder of Mr. Douglas by exa¬ 
mining the petitioner. Rabat Bux Chou¬ 
dhury consented, but while he was ques¬ 
tioning the petitioner the latter became 
violent and hysterical and assaulted 
Rabat Bux, who called to the constables 
to secure the petitioner. This was done 
but the petitioner’s struggles were so 
violent that be sustained injuries. loO' 
was sent for, and the Circle Inspector 
'Communicated with the Superintendent 
of Police, Mr. Evans, wbo saw the peti¬ 
tioner in the company of the Civil Sur¬ 
geon. '*Tbe procedure adopted by the 
Magistrate has been vigorously criticized 
by learned counsel for the petitioner. We 
have been referred to Baidya Nath Singh 
V, Muspratt (1), Bhim Lai Sah v. Em~ 
peror (2), Balai Lai Mukherjee v. Pasu. 
■pati Chatterjee (8) and Chandi Charan 
Mitra v. Manindra Chandra Boy (4). It 

1. (1887) 14 Cal 141. 

2. (1913) 40 Cal 444=;18 IG 840^14 CtLJ 67. 

3. (1917) 17 Cr L J 896=36 1 0 828. 

«4. AIB 1923 Gal 198=721C 178=24 Ct LJ 883. 


is suggested that a Magistrate to whom 
a complaint is referred for inquiry acts; 
illegally if be examines or questions the 
person complained against. I cannot 
agree with this; no such limitation is 
suggested in the language of the section 
and I see no reason to dissent from the 
view expressed in In re Virbhan Bhagaji, 
(5) that such a procedure is not illegal.! 
It appears to me that to prevent the 
Magistrate from questioning the parson 
complained against, at any rate for the 
purpose of ascertaining what is the 
answer to the charge, if he has one, 
would be in many cases to render the 
inquiry futile. It is easy to imagine 
oases where information that the accused 
alone can furnish will conclusively prove 
the falsity of the complaint. 

But to hold this is not to hold,that it 
is right for a Magistrate to examine the 
accused and then after argument to 
make up his mind which of two rival 
stories he will accept. I consider 
that although the Magistrate was justi- 
fied in examining the three police wit¬ 
nesses including the first accused, he 
was wrong in permitting the accused to 
be represented by lawyers and to argue 
that the complaint should be dismissed. 
This seems to rue to be precisely the 
course tliat has been condemned in Bhim 
Lai Sha v. Emperor (2), Balai Lai v. 
Pampati Chatterjee (3) and Chandi 
Charan v. il/ojiindra Chandra (4). In 
my opinion the petitioner may justly 
urge that he is entitled to tost the evi¬ 
dence of the two police witnesses, other 
than the first accused, by evoas examina¬ 
tion, and this he can only do satisfacto¬ 
rily in a formal trial. 

The Additional District Magistrate 
states in his order that he leaves out of 
his consideration the evidence of the 
three witnesses to whom I have referred. 
He however, as*'appears from the order 
sheet, permitted a lawyer to address 
arguments to him on the accused's be¬ 
half. The Additional District Magis¬ 
trate states that the case depends on 
the uncorroborated statement of the 
complainant himself. This is true if by 
that is meant that the complainant is not 
in a position to produce any eyewitness 
in support of his story. But the case is 
one in which from its nature the pro. 
duotion of an eyewUness is no t t o be 

6. AIE 1923 Bom 290 = 119 I C 68=29 ,Ct L J 
976=52 Bom 446. 
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expected. The failure of the petitioner 
to name bis assailants at an early stage 
seems significant to the Iifagistrate. In 
my opinion little importance should be 
attached to this, for it is admitted that 
it was on the orders of the first accused 
that the constables forcibly restrained 
the petitioner. Moreover I do not un< 
derstand that it is denied that Sheikh 
Kalu was one of tliose constables. In 
the proceedings strong comment is very 
properly made on the fact that neither 
on 3rd May nor 4th May did the peti¬ 
tioner complain of maltreatment to the 
Superintendeut of Police or to the Civil 
Surgeon. This is an aspect of the mat- 
tor that demands the most careful con- 
sideration, but in my judgment the 
petitioner should bo given au opportuni¬ 
ty of mpeting this point and he will 
have such an opportunity if cross exa¬ 
mined in Court. I do not consider that 
without any explanation on his part 
his conduct in this respect «o clearly de¬ 
monstrates tho falsity of his complaint 
that he should bo refused process. For 
tho reasons 1 have given I hold that the 
order of dismissal complained against 
should be set aside and a further inquiry 
directed into the petitioner's coniplaint. 

Tho Rule is made absolute. It is de¬ 
sirable that the inquiry should be held 
by somo Magistrate who has not yet 
been concorned with the case. 

Patterson, J. —1 agree. 

K.S. Jiiile made ahsolule. 
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C. C. GHOSK and S. K. GHDSi!, dj. 

Jotindra Nath Hoy Chowdhury — De¬ 
fendant—Appellant. 

V. 

Baj Lakskmi Debt —Plaintifl — Res. 
pondent. 

Appeal No. 254 of 1930, Decided on 
5th December 1932, against decree of 
Sub-Tudge, Third Court, 24-Parganna8, 
D/- 30tb August 1930. 

(a) Practice—Effect of finding* of fact of 
trial Court ihould not be minimized. 

Tha High Court should not in any way over¬ 
look or miniinisa the effect of the fludings oi the 
Court of first iustauoe which has an opportunity 
of seeing witnesses for itself. (.P 452 C Ij 

(b) Will — Onus of proof is on party pro¬ 
pounding will. 

Where a will is propounded the onus probandi 
is on the party who propounds the will. It is tor 
him to show that it is the act of the testator. 

[P 462 C 1] 


(c) Will->Non-axictenca of will at liao'of 
death of testator — Presumplion is that it is 
revoked. 

If a will is not in existence on the date of the 
testator’s death, the ordinary prima facie pte- 
sumption is that it was destroyed by the testator 
with intention to revoke. Thii presumption ts 
one which is always rebuttable by the prodnc; 
tion of further and other evidence. [P 462 G 2] 

(d) Will — Mental capacity of testaler at 
time of execution of will challenged Duty 
of Court indicated. 

Where the mental capacity of the testator is 
challenged by evidence to the effect that it Is 
very doubtful whether the testator’e state of mind 
at the time of the execution was such that he 
could have “duly executed" the will in question, 
the Court must be satisfied before granting pro¬ 
bate that the testator was of sound disposing 
mind and did know and approve the contents of 
the will. [P452 0 2J 

^ (e) Will — “Due execution"—Mode of 
proof—At least one attesting witnese should 
be produced. 

Ordinarily a party propounding a will is bound 
to call one at least of thoattosting witnesaes if he 
can be produced. But if such witness fails to prove 
due execution the propounder is bound to call 
tho other attesting witness or witnesses although 
tho proponnder may know that tho other witnoas 
or witnesses are advorsoly disposed to the pro- 
pounder. He is not under any obligation to 
prove the execution by calling all the attesting 
witnesses. [P 452 C 2] 

^ (f) Will—Granting of probate—Duty of 
Court stated. 

The Court must be sati.sdod that the testator 
knew and approved of the contents of the will 
at the time he signed the same,and if the circum- 
stancas be as excite one's suspicion, the fact of 
“duo execution" of the will by the testator is 
sufficient to prove that be knew and approved of 
its contents. But this last proposition is subject 
to qualificatioa, namely, that although the 
testator did know and approve of the coutents 
of the will, the will may yet be refused probate 
if it be proved that any fraud or “undue iu- 
fluencc" had been practised or exeroisod on the 
testator in obtaining tbp execution of the will, 
h'urthor a will produced by a party who is bene¬ 
fited by it is not void, but this circuinstanee 
forms a just ground of suspicion against the 
document and calls upon the Court to bo vigilant 
and jealous, and unless clear and .satisfactory 
proof be git'en that the will contaius the real* 
mtentious of the testator such will wilt not be 
admitted to probate. [P 453 C 1] 

# (g) Will—Construction — Will ia not to 
ba presumed a forgery primarily from con¬ 
sideration of its contents. 

In considering whether a will should be ad¬ 
mitted to probate or not it is of the very first 
importance to remember at all times and always 
that a will is not to ba presumed a forgery pri¬ 
marily from a con.sidoration of its cautante, nor 
is it permissible to hold that the contents of the 
will are so extraordinary that tho Court' may 
safely allow that circumstance to qvet-balance 
the direct or positive evidence as regards the axe- 
outlon of the will. Indeed it is not permissibie 
for tbs Court to do what Courts are dtten invited 
to do on behalf of objectors, namely, to make np 
their minds about' the iniquitous character of . 
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the contents of a will and then to look at the 
positive or direct evidence in favour of the 
execution of the will from that standpoint. 

IP iti C 1, 2] 

Sarat Chandra Boy Chawdhury, Kali 
Kinkar Chahravarty, Badhika Charan 
Chatterjee, Badhabinode Pal and Prem 
Banjan Boy Chowdkuri —for Appellant. 

Bashindra Nath Sarkar and Narayan 
Chandra Kar —for Respondent. 

C. 0. Ghose, J. — This is an appeal 
against the judgment and decree of the 
learned Subordinate Judge, Third Court, 
24-Farganna8, dated 30th August 1930, 
by which he granted probate of the will 
of one Jogendra Nath Roy Chowdhury 
of Behala. The will is dated 23rd April 
1910. The testator died on 17th August 
1928. The application for probate was 
filed by his widow Sm. Hajlakshmi Dovi 
in Court on 22nd April 1929. The will 
in question is a registered will and it 
appears from the Sub-Registrar’s en- 
dorsement that it was registered on the 
day of its execution. It appears that 
the testator had been married four times 
and the present applicant Sm. Baj. 
lakshmi Debi was his fourth wife. The 
other wives of the testator had all died 
before the testator’s marriage with Baj- 
lakshmi. But there was a son by the 
third wife, named Jatindra Nath Boy 
Chowdhury. This last named person is 
the present objector in these proceed¬ 
ings. 

In the said will the testator stated 
that Jatindra had been residing as a 
member of the family of his younger 
brother Bajendra Nath Boy Chowdhury 
and had throughout been disobedient 
and bad not given him any satisfaction 
whatsoever by his conduct. The testator 
however thought it proper to bequeath to 
Jatindra one-half of his share in the 
ancestral ejmali dwelling house includ¬ 
ing tanks, etc., as also the entirety of 
his interest in a joint garden <known as 
Banir«Bagan and all his interest and 
share in all other ancestral immovable 
property except Mouzah Eandberiah 
being Touzi No. 347 in the Collectorate 
of 24-Pargannas. As regards his wife, 
Bm. Rajlakshmi Devi, the testator stated 
that she had been living with him and 
had been nursing him and that she was 
the proper person to be appointed exe¬ 
cutrix under his will and to be allowed 
to remain in charge after his death of 
all bit properties except those given to 


the son and the sister’s sons mentictned 
in para. 2 of his will. The executrix i»va» 
empowered to sell a portion of the sdlf-' 
acquired properties of the deceased for 
the purposes of paying off certain debta 
if the amount of the debts could not bo 
paid off from the income of the self- 
acquired properties and was further em¬ 
powered to redeem certain pledged orna¬ 
ments by paying off the amount of money 
raised on pledge. Various other direc¬ 
tions were given such as that the debt 
to the mother-in-law of the deceased 
should be paid off, that there should be- 
a payment of a sum of Bs. 100 to the- 
paternal Guru or spiritual guide and a 
sum of Bs. 50 to the priest and so on. 
The executrix was also to pay a sum of 
Bs. 10 a year for the worship of the 
family idol during the turns of worship- 
of the deceased and the said sum was to 
be made over to the sister’s sons Brojen- 
dra Nath Mukhopadhaya and Narendra 
Nath Mukhopadhaya for the worship of 
the idols, and if the latter failed to wor¬ 
ship then the money was to be utilized 
in the best way possible by the exe- 
cutrix. 

It appeared further from the terms of 
the will that the testator had been 
helped considerably in his family affairs 
by his brother-in-law Haridas Bando- 
padhaya. Haridas had died leaving an 
unmarried daughter who was placed in 
charge of the testator and the testator 
thought it proper to make provision for 
the marriage of the girl by allotting a 
sum of Bs. 1,000 for the expenses of her 
marriage. It also appeared that the 
testator wanted to establish the idol 
Siva in a temple and directions were 
given to the executrix in that behalf, 
the temple to be created in a house pur¬ 
chased by him and all expenses of the 
worship were to be defrayed from the 
income of the properties that would re¬ 
main after defraying the expenses men¬ 
tioned in the earlier portion of the will. 
He further gave directions that the said 
income was to be treated as debutter 
and was to be spent for the worship of 
the idol Siva, the executrix being the 
first shebait. The executrix was given 
power as shebait to nominate her suc¬ 
cessor from his sister’s sons or sapindae 
or from his descendants provided that 
the successors was considered to. be e 
religious person. 
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On this present application for probate 
being made the objector Jatindra Nath 
Eoy Chowdhury put in a petition of ob¬ 
jection and thereupon the suit became a 
contentious one. Jatindra objected to 
the grant of the probate on the ground 
that the will was an inolhciouB and un¬ 
natural one as the bulk of the properties 
had been given to the wife of the de¬ 
ceased, the objector being given only a 
nominal share in tho properties left by 
the testator and that the circumstances 
relating to the execution of the will were 
such that a probate Court could not but 
look upon the will with very considerable 
suspicion. It was further contended that 
at the time of the execution of the will 
the deceased was not in a sound disposing 
mind and had no capacity whatsoever to 
understand the extent of his properties 
and the nature of tho claims of those 
who were near and dear ones upon his 
bounty. Jatindra further contended that 
be was practically excluded from all 
participation in the benefits of the pro¬ 
perties belonging to the testator and 
that was because the testator suffered 
from mental disorders from and after 
1901 and that he was so seriously ill in 
1910 at the time when the will was 
alleged to have been executed or shortly 
before that date, that he could not under¬ 
stand anything and ho could not exor¬ 
cise his free and unfettered judgment in 
making a testamentary disposition of 
his properties. 

The learned Judge had all the witnesses 
before him and after a very careful in¬ 
quiry ho came to the conclusion that tho 
will could not bo described to be an in¬ 
officious and unnatural will and that if 
one examined the provisions of the will 
carefully it was impossible to say that 
the terms of the will were such as must 
necessarily excite suspicion. The learned 
Judge came to the conclusion that the 
applicant for probate had shown con- 
clusively that the testator was in a sound 
disposing mind at the date of the execu¬ 
tion of the will and that such execution 
was made with full understanding of 
what be was doing. The trial Judge’s 
findings on the specific points raised 
before him were as follows. (After 
giving the findings of the trial Judge, 
the judgment proceeded.) In the end 
the trial Judge granted as has been indi¬ 
cated above probate of the said will. 

Now at the bearing of the appeal 
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before us the learned advocate Mr. Sarat' 
Chandra Roy Chowdhury, who appealed 
on behalf of the objector made it quite 
clear that he did not propose to argue' 
before us that the will had been exe« 
cuted under "undue influence” exeroifed' 
by Sm. Bajlakshmi Debi although snob 
question bad been raised in the Court 
below. But Mr. Bai Gbowdhuri’s main 
contentions were that the will had been 
propounded under the circumstances of 
such grave suspicion that probate there¬ 
of should not and could not be granted. 
It was argued that it bad not been esta- 
blishod affirmatively that there was any 
bad feeling between the father and the 
son and there was no reason whatsoever 
why the objector should have been treated 
by the father in the way in which he 
had been done. It was also argued that 
the Sub.Begistrar who registered the 
will had not been called. 

In Mr. Bai Cboadhuri’s submission 
there was therefore no evidence worth 
the name for the purpose of establishing, 
what was the state or physical condition 
of the testator at the time when the will 
was registered. It was uiso argued that 
as during the said long period of 18 years 
there had been several changes as regards 
the financial condition of the testator or 
as regards the properties which belonged 
to the testator it was reasonable to as¬ 
sume that if the testator had knowingly 
executed the will or had at any time 
since the date of the execution of the 
will been made aware that a will had 
been executed be would certainly have 
altered the provisions of his will. In 
support of this last argument reliance 
was placed on the fact that the testator 
during this long period of 18 years had 
not taken any steps whatsoever towards^ 
the establishment of the deity mentioned 
in his will nor had he taken any steps 
whatsoever towards the liquidation of 
the several debts mentioned in his will. 
Farther, the learned advocate laid con¬ 
siderable stress on the fact that aiibougb. 
it appeared from the evidence that a 
draft of the will had been prepared by a 
pleader named Jnan Babu, such draft- 
had not been produced i^nd that tba 
entire evidence looked at fairly and 
squarely showed to demonstration that 
the testator was so seriously ill at the 
time of the execution of the will, assum¬ 
ing that the will was executed by the 
testator, that no probate Court wo^^ldi 
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grant probate of the said vrill. 
The questions, raised in this appeal 
before us are all questions of fact. No 
doubt certain questions of law have been 
elaborately^ canvassed before us. But 
those questions of law depend for their 
solution on the view we take on the 
qaestions of fact raised. It is, to start 
with, impossible for us.-to overlook or 
minimize in any way the effect of the 
findings of the Court of first instance 
which had an opportunity which has 
been denied to os of seeing the witnesses 
for itself and for coming to a conclusion 
one way or the other as to whether or 
not the will had been executed in such 
circumstances as would entitle the ap. 
plicant to obtain probate. From what 
has been stated it is not* to be under, 
stood for one single instant that the 
present appellant is not entitled to in- 
vite us to come to our own conclusions 
independently of what has been stated 
by the learned Judge. We have there, 
fore very carefully considered the evi¬ 
dence in this case, we have taken time 
to consider the terms of our judgment 
and during this interval we have read 
and re-read the evidence several times. 
But we are bound to state that in our 
Own view there is sufficient material on 
the record to enable os to say that in 
this case the conclusions arrived at by 
the Court below most be affirmed and 
an this connexion it may be stated at 
once that as our judgment will be one 
bf affirmance we do not propose to go 
through the evidence of the various 
iwitnesses in detail or at length, but we 
will content ourselves by stating our 
conclusions within such brief limits as 
possible. 

: Where a will is propounded the onus 
probandi is on the party who propounds 
the will. It is for him to show that it 
is the act of the testator and the first 
point to be ascertained was whether the 
will waig duly executed. What is meant 
by “due execution" need not detain us at 
length because Mr. Boy Chouhduri drew 
our pointed attention to the classical 
definition of. “due execution" in a case 
decided by this Court [Pi^ot and Baner- 
jee, JJ., Woomesh Ohunder Biswas v. 
Bashmohini Dasi] W. If therefore in a 
case of this description “due execution" 
is established the next point for consi. 
deration is whether' at ^le date of ^e 
'‘l. (1894)' ai Oai 279. ■ " , ' “ , 


death of the testator .the will was in 
existence; and if it was not, then the| 
ordinary prima facie presumption is that 
it was destroyed by the testator with 
intention to revoke. This presumption, 
is one which is always rebuttable by tbej 
production of further and other evidence. 
It is perfectly true that where the mental 
capacity of the testator is challenged by| 
evidence to the effect that it is very 
doubtful whether the testator’s state of 
mind at the time of the execution was; 
such that he could have “duly executed" 
the will in question, the Court must be 
satisfied before granting probate that the 
testator was of sound disposing mind and 
did know and approve of the contents of 
the will. In this case the will has been 
produced before us, the will was- regis¬ 
tered and the will itself shows the Be- 
gistrar's endorsement made on the date 
of the execution. Therefore all these 
circumstances must be given their pro- 
per weight and effect. No doubt in all 
testamentary acts performed in the last 
stages of one's life the Court looks with 
vigilance and jealousy to the evidence 
by which they are supported. In the 
present case those considerations do not 
arise because the will was executed eigh¬ 
teen years before the death of the testa¬ 
tor. We shall refer presently to the cir¬ 
cumstances that the Sub-liegistrar has 
not been called and we will have to say 
something on the submission which was 
made by Mr. Boy Obowdhury, namely, 
that it cannot be disputed that the Sub- 
Begistrar is still alive and that steps 
ought to have been taken to call the Sub- 
Begistrar to the witness-box. Leaving 
that matter aside for the moment, it is; 
undoubted law that ordinarily a party 
propounding a will is bound to call one{ 
at least of the attesting witnesses if hej 
can be produced, to prove ‘due execu- 
tion." But if such witness fails to prove; 
“due execution" the propounder is bound 
to call the other attesting witness o;r 
.other attesting witnesses although the 
propounder may know that the otherj 
witness or the other attesting witnesses, 
are adversely disposed to the propounder. 

It is also undoubted law that the pro¬ 
pounder is not under, any obligation to{ 
prove the execution of a will by calling 
all the attesting witnesses. In this case' 
out of the seven attesting, witnesses the 
witness scribe and one attesting, wit¬ 
ness are dead. But the applicant for 
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probate has done Mr hat was htunanly 
poBsihle in the ciroumstance, namely, 
that she has called four of the attesting 
witnesses, and as regards the last attest¬ 
ing witness the same has been produced 
before the Court although not at the 
instance of the applicant. This last at¬ 
testing witness is the witness named Dir- 
ghungi and who has been called by the 
objector. It has already been pointed 
out that the evidence of the witness 
Dirghungi has not been accepted by the 
trial Court. As indicated above the 
Court must be satisfied that the testator 
know and approved of the contents of 
the will at the time he signed the same 
and if the circumstances be as excite 
one’s suspicion, the fact of "due execu¬ 
tion" of the will by the testator is suffi¬ 
cient io prove that he knew and ap¬ 
proved of its contents. But this last 
proposition is subject to one qualifica¬ 
tion, namely, that although the testator 
^did know and approve of the contents of 
:the will, the will may yet be refused 
probate if it be proved that any fraud or 
'undue inlluence" had been tractised or 
exercised on the testator in obtaining 
jexecution of the will. Farther a will 
procured by a party who is benefited by 
|it is not void, but this circumstance 
jforms a just ground of suspicion against 
jthe document and calls upon the Court 
.to be vigilant and jealous and unless 
{dear and satisfactory proof be given that 
jthe will contains the real intentions of 
ithe testator such will will not be ad- 
'inittod to probate. In stating the above 
propositions we have merely paraphrased 
what has been stated by eminent Judges 
from time to time since the dates of the 
early cases reported in 2 Moore’s Privy 
Council cases. In coming to our con¬ 
clusions on the evidence adduced in this 
case we have not been unmindful pf.fihe 
rules of law as laid down in the cases 
cited by Mr, Roy Chowdhury at the Bar. 
(After discussing the evidence, the judg- 
meat proceeded.) In out opinion the 
fact that the testator executed the docu¬ 
ment in question cannot be challenged. 
There is no evidence to suggest to any 
unbiassed mind that the testator was 
suffering continuously from mental dis¬ 
orders from and. after 1905 or even that 
he was in an .anco.n8oion8 state when the 
will in question was alleged to have been 
executed. The fact that the will was 
Tegistered by the testator on the day of 


•its execution completely 'negatives in 
our opinion the theory that it had been 
executed and registered while the tes¬ 
tator was in an nneonsoious state. 

As we indicated above Mr. Boy Ohow- 
dhury made some comment on the 
Sub-Begistrar not being called; it was 
suggested at the Bar that there is no 
evidence to show that the Sub-Registrar 
bad died ; in fact the information at the 
disposal of the appellant was to the 
effect that the Sub-Begistrar was still 
alive; but in this matter we must point 
out at once that this point was never 
taken in the Court below. It was not 
suggested in the Court below that the 
Sub-Begistrar was still alive, it was not 
suggested that what was stated on behalf 
of the applicant, namely, that the Subi- 
Registrar could not be found was untrue 
and it follows from what has been stated 
that we cannot go into this questioii 
now at this stage. To embark upon an 
elaborate inquiry las to whether the Subu 
Registrar was alive or not or whether hn 
was still drawing his pension from th6 
treasury would be to embark upon an 
inquiry where he would be obliged to 
take additional evidence. Such a course 
as has often been pointed oat by theit 
Lordships of the Judicial Committee 
would be entirely inconsistent with the. 
ordinary procedure which regulates pro¬ 
ceedings of this nature. We therefore 
propose to pay no attention whatsoever 
to what waa argued before us, namely, 
that the applioAnt had not produced the 
entirely of the evidence bearing on the 
question of the due execution and regis¬ 
tration of the will. In our opinion, if 
we may repeat once more, it has been 
amply proved that the testator had duly 
execut^ the will. No .doubt the will 
does not indicate generosity on the part 
-of the testator towards his only son, but . 
one has known of such instances in the 
past and we are unable to say in the 
circumstance of the present case that 
that circumstances by itself throws suspi¬ 
cion on the due and proper execution of 
the will. Admittedly the feelings beti 
ween the father and the son were very 
bitter. Bee in this connexion the evi- 
denoe of Prionath, Chintamoni and 
Akshoy. Whether there waeany justifi- 
oation whatsoever on the paft of the 
testator to entertain feelings of enmity 
and bitterness towards hie only son is a 
problem which pertains more to the dq^ 
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main of psychology than to the domain 
ci law. 

There is, in our opinion, no evidence 
to suggest that the present applicant 
€m. Bajlakshmi Devi although she was 
the fourth wife of the testator was in 
any way responsible for the terms of the 
will. In other words, there is no evi¬ 
dence to show that Bajlakshmi had pro¬ 
cured the will for her own benefit know¬ 
ing that the terms of the will were as 
they would be found in the will and that 
those terms showed that for all practical 
purposes the only son had been disin¬ 
herited. We are further of opinion that 
no safe or proper conclusion can be drawn 
from the fact of the non-alteration of 
the terms of the will by the testator 
during a period of 18 years since the 
date of the execution of the will. ^r. 
Boy Ghowdhury drew our attention to 
the properties which had been given to 
the son and to the properties in respect 
of which the applicant had been given 
disposing power by the testator. Wo 
were invited by Mr. Boy Ghowdhury to 
go into the question of valuation of the 
respective properties. There again it was 
a matter which should have been pro¬ 
perly gone into by the Gourt of first in¬ 
stance. It is too late at the appellate 
stage of an appeal to go into questions of 
this description. But we should not 
have hesitated to go into these questions 
if they became necessary for the deter¬ 
mination of the question as to whether 
the will had been duly executed ; we 
would not have hesitated if it were the 
case that the respondent admitted that 
such valuations were just and free from 
objections. But the respondent strenu¬ 
ously objected to these matters being 
brought to our notice as they were not 
to be found within the four corners of 
the record before us. In these circum¬ 
stances we must refuse to embark on an 
inquiry of this nature. Further, in our 
opinidh no conclusion adverse to the 
applicant can be drawn from the fact 
of the non-establishment by th'e test¬ 
ator during his life time of the deity 
mentioned in his will or from the 
non-liquidation of the debts specified 
in his will. Now, there is one ob¬ 
servation which we shall permit our¬ 
selves to make and it is this: that in 
considering whether a will should he 
admitted to probate or not it is of the 
very first importance to remember at the 


time and always that a will is not to be 
presumed to be a forgery primarily from 
a consideration of its contents, nor is it 
permissible to us to hold that the con¬ 
tents of the will are so extraordinaryj 
that the Gourt may safely allow that 
circumstance to over-balance the direct, 
or positive evidence as regards the exe¬ 
cution of the will. In other words, if we| 
may paraphrase what has been said by 
Judges of the eminence of Lord Davey, 
Lord Watson, and Lord Dunedin, thatj 
it is not permissible for the Gourt to doj 
wlrat Gourts are often invited to do on 
behalf of objectors, namely, to make up 
our minds about the iniquitous character, 
of the contents of a will and then to‘ 
look at the positive or .direct evidence 
in favour of the execution of the will 
from that standpoint. Such ar course 
has been condemned by their Lordships 
of the Privy Council and in tlie circum¬ 
stances of the present case and on the 
record before us it is sullicient to say 
that we are in entire agrooment with tho 
trial Judge in his findings and in his 
view or survey of the entire evidence 
adduced before him. The ohservationa 
that we have made in our opinion sufli- 
ciently meet the arguments advanced 
before us and it is unnecessary to burden 
the record by any further observations. 
Taking therefore into consideration the 
entire evidence on tho record we arc of 
opinion that this appeal must fail and 
be dismissed. As regards the costs we 
think and we have come to tiiis conclu¬ 
sion after a very careful and anxious 
consideration that the appellant may bo 
excused for having carried the matter to 
this Gourt and in the circumstances we 
are of opinion that there should be no 
order as regards tho costs of this appeal. 

S. K. Ghose, J .—I agree. 

K.S. Appeal dis7nisse(l. 
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Mittee and M. G. Ghose, JJ. 

Khudiram —Appellant. 

v. 

Shomnath Banerjee and others —Bes- 
pondents. 

Appeal No. 107 of 1932, Decided on 
28th February 1932, against order of 
Sub-Judge, Birbhum, D/- 6th January 
1932 

(a) Trantfar of Property Act. (1882), 
S. 6 (a)—Tranifor of property which U sub* 
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ject-matter of litigation—Transfer is not of 
mere right to sue. 

Where a transfer is made of the property which 
is the subject-matter of the litigation and if the 
transfer is for good consideration it cannot bo 
said that a mere right to sue is transferred. 

[P 45G C 1] 

An ex parte rent decree was passed and a sale 
in execution of it was held. After the conGima- 
tion of tliis sale some of the defendants 'transfer¬ 
red the property to present plaiutifi who applied 
to have the decree and sale set aside; 

Held: that the transfer was not of a mere 
right to sue, but of the property which was the 
subject-matter of litigation, that the transfer 
necessarily carried with it the right to sue and 
that plaintiff was entitled to sue; S5 Cal 420 and 
Diclnnson v Burrell, (1866) 1 Eq 337, Rel on; 
A TR 1!)‘29 Cal 719, Ref, [P 456 C 1; P 465 C 2] 

(b) Civil P. C. (1908), O. 21, R 92-SaIe 
in execution of decree confirmed — Subse- 
quent suit to set aside decree and tale on 
ground of decree being obtained by fraud 
lies—Effect of setting aside decree on sale 
stated. , 

When a sale hold in execution of a decree is 
confirmed, a subsequent suit to have the decree 
.'vndsalc sat aside ou the ground that the decree 
was oblaiiic'l by fraud lies. If the fraud is estab¬ 
lished and if the purchaser h'is purchu.sed be- 
nami colludiug with the dec roo-holder, the sale 
also falls along with tho docren, but if the pur¬ 
chase i.s made by a third party auction-pnii'haset 
without notice of the fraud, the side does not 
fall on tho setting aside of the decree: 21) Hunt 
513 and 38 Cal 622, Jlef. [P 450 0 1, 2] 

Bupendra Kumar Jlitte )—for Appel¬ 
lant. 

Surajit Chandra Lahiri and Bari- 
prosanna Muklierji — tor Bospondenta. 

2Lliter, J .—This is an appeal by de¬ 
fendant 0 and arises out of a suit brought 
by the several plaintills in the suit for 
setting aside an ox parte rent decree and 
tho sale held in execution of the said 
decree. The allegation of the plaintiffs 
in substance is that no rent was due to 
the landlords at the time tho rent suit 
in question was decreed ex parte against 
the tenants excepting defendant 7 who 
made a confession of the knowledge of 
the judgment. It is further alleged that 
there was a fraud ulent suppression of 
notice on all the defendants. It is fur¬ 
ther alleged that the sale proclamation 
and other processes in the execution pro¬ 
ceedings were fraudulently suppressed: 
and the important part of the allegation 
is that the judgment-debtor No. 7 pur. 
chased the property in the name of his 
son who is the. appellant before us in 
collusion with the decree-holder, in the 
suit. The defence taken by the defen¬ 
dants is that the suit is not maintain, 
able. That defence prevailed with the 


Court of first instance whiQb dismissed 
the suit. 

Against that decision an appeal has 
been taken to the Court of the Subordi¬ 
nate Judge of Birbbum who was of opi¬ 
nion that the suit was maintainable and 
has remanded the case to the Court of 
first instance for a trial of the suit on 
merits. The learned Subordinate Judge 
has made certain observations towards 
the end of his judgment at p. 6 of the 
paper book which is objected to on 
both sides and should not have been 
made. Against that decision of the Sub- 
ordinate Judge the present appeal has 
been preferred by defendant 6 and it is 
contended that so far as plaintiffs 2 to 6 
are concerned, as the transfer in their 
favour was a mere right to sue which is 
not transferable under the provisions of 
S. 6 (e), Transfer of Property Act, those 
plaintiffs cannot maintain the suit. The 
point made is that the transfer in favour 
of plaintiffs 2 to 6 by defendant 1 and 
defendant 10 was made after the sale 
had been confirmed some time in the 
year 1926, it being alleged that thetrans- 
fer took place in 1927 which is after the 
confirmation of the sale and which event 
most have happened at any rate after 
6th September 1926. The Subordinate 
Judge in coming to the conclusion that 
plaintiffs 2 to C could prosecute the suit 
to set aside the sale relied on the deci- 
sion in the case of Monmotha Nath Dull 
V. Mali LaiMitra{i) and it is contended 
in view of that decision that as the right 
of tho transferors had been extinguished 
by the confirmation of the sale what 
was transferred was the bare right of ac¬ 
tion or a mere right to sue. It appears 
to us however that the transfer was! 
made by a deed of 1927 of the property 
which forms the subject-matter of the! 
litigation. The transfer was not of| 
mere right to sue, but of the property 
which is the subject-matter of the liti- 
gation. That transfer necessarily carried 
with it the right to sue. In support of 
this view we may refer to the decision 
which has been cited to us on behalf of 
the respondents in the case of DiekinsoU 
V. Burrell (2). There from the facts re- 
cited it appears that A having executed 
a conveyance of real estate to' B, which 
was liable to he set aside on equitable 

1. A I R 1929 Cal 719=sl22 IC 220. 

2. (1866) 1 Eq 337=12 Jot (n s) 199=35 L J 

Oh 871=14 W B 412. 
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grounds, afterwards made a voluntary 
settlement of the same property in trust 
for himself for life, with remainder to 
his children as he should appoint, and 
in default of appointment to all his 
children who should attain 21, or (being 
daughters) should marry in equal shares. 
It was held that the infant children of 
A could maintain a bill, making A and 
the trustees of the settlement defen¬ 
dants to set aside the conveyance' of B. 
With reference to the argument that such 
a bill was not maintainable Lord Bo- 
milly, M. B., in delivering the judgment 
said this: 

“ If James Dickinson had sold or conveyed the 
right to suo to set aside the indenture of Decem¬ 
ber 1860, without conveying the property or his 
interest in the property, which is the subject of 
that indenture, that would not have enabled the 
grantee, A B, to maintain this bill, but if 
A B bad bought the whole of the interest of 
James Dickinson in the property, then it would. 
Tlio right of suit is a right incidental to the pro¬ 
perty conveyed, nor is it, in my opinion, n right 
which is only incidental to the property when 
conveyed .is a whole, but it is incidental to each 
interest carved out of it." 

We are of opinion therefore that where 
!a transfer is made of the property which 
jisthe subject-matter of the litigation and 
!if it appears that the transfer was one 
jfor good consideration it cannot be said 
'that a mere right to sue is transferred. We 
are of opinion having regard to the deci¬ 
sion of thisCourtand the decisions of the 
Judicial Committee that the law in India 
does not prevent persons from transfer¬ 
ring the subject-matter of the suit in 
order to obtain the means of prosecuting 
it. We may refer in this connexion to 
the decision of their Lordships of the 
Judicial Committee in the Privy Coun¬ 
cil case of Bhawat Dayal Singh v. 
Debi Dayal Saku (3). That is exactly 
what has happened in this case. We 
are therefore of opinion that the Sub¬ 
ordinate Judge was right in coming to 
the conclusion that the suit is main- 
tainaible at the instance of plaintiffs 2 
to 6. The next ground taken is that it 
is not open to the transferors from de¬ 
fendant 10 to apply to set aside the 
sale as the sale had already been con. 
firmed having regard to the provisions 
|of O. 21, B. 92, Civil P. 0. The answer 
to that contention is that the suit is 
[rested on the allegation of fraud in ob¬ 
taining a decree and in such oiroum- 
stttnees if t he allegation i s establishe d 
8. (1908) 86 Oai 420=36 I aTsssT OW 335 (PC). 


it necessarily follows that the salej 
falls along with it as it is alleged that 
judgmeut-idebtor No. 7 himself has pur 
chased the property. If on the other] 
hand the plaintiffs are not able to estab¬ 
lish the allegation that the purchase of 
defendant 7 was in the benami of his' 
son the true legal position is that the] 
sale would not be set aside even if it 
was tainted with fraud. If any autho¬ 
rity is needed on the proposition refer¬ 
ence may be made to the case of Chi- 
tambar Shrinivasbhat v. Krishnappa (4) 
which is cited by this Court in the deci¬ 
sion of the case of Paresh Nath Mallick 
v. Haii Charan Dey (5). Thera Sir Law¬ 
rence Jenkins. C. J. pointed out that if 
a sale is sot aside and the decree is held 
to be fraudulent, but the purchase is 
made by a third party auction purchaser 
without notice of the fraud the sale does] 
not fall on the setting aside of the de¬ 
cree. 

It appears to us that it was not neces- 
sary for the Subordinate Judge to make 
the observations which occur from line 
10 at p. 6 of the paper book up to the 
word “maintainable” at the end of the 
same page. Both tho appellant and 
respondents seem to think that the ob¬ 
servations made there may prejudice 
them as the facts have not yet been in¬ 
vestigated. We accordingly order that 
the portion just referred to, that is, the 
portion of tho judgment of the learned 
Subordinate Judge from line JO at p. (> 
of the paper book to the end of the page, 
will be deleted. The rest of the judg¬ 
ment will stand. There will be no order 
as to costs. 

*¥. C.' Ghose, J. —I agree. 

K.S. Order a^xordingly. 

"iTlTgOa) 26 Bom 643=4 Bom L'is’m 
5. (1911) 88 Cal 622=101 C 861. 
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Gdha, j. 

Emperor 

V. 

Satuh Chandra Dutta —-\ccu 80 d. 

Criminal Bef. Case No. 17 of 1933, De¬ 
cided on 20th March 1933, from order of 
Addl. Sees. Judge, Dacca. 

Medical Degrees Act (1916), Ss. 4 and S 
—Accused leading people to believe tbat 
bis college was allopathy college end issuing 
allopatbie diploma is guilty undar S. 5. 

Where the accused led people to believe that 
his college was an allopathic college and awarded 
certificates as allopathic diplomas and granted 
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M.M.B." degree, implying that the holder waa 
qualified to practire western medical aoience. 

Held\ that the accused was guilty under S. 5. 

[P 467 G 23 

D. N. Bhattaoharya —for the Crown. 

Bhupendra Nath Boy —for Accused. 

Order .—This is a reference by the 
learned Additional Sessions Judge, Dacca, 
under S. 438, Criminal P. C., reoom. 
mending that an order of the Deputy 
Magistrate of Dacca, convicting the ac¬ 
cused Satis Chandra Dutta under S. 5, 
Indian Medical Degrees Act (Act 7 of 
IU1G3, and sentencing him to pay a fine 
of Es. 100 or in default to undergo 
simple imprisonment for one and half 
months, should be set aside by this 
Court for reasons stated in the letter of 
referenee. The facts of the case giving 
rise to this reference have been set 
out in detail in the judgment of the trial 
Court; and the main question for .deter¬ 
mination in the case was whether the 
accused issued diplomas giving the 
persons to whom they were granted 
to understand that he (the accused) was 
conferring degrees in allopathy whereby 
one would bo entitled to practice wes¬ 
tern medical science, within the mean¬ 
ing of S, 4, Indian Medical Degrees 
Act. S. 4 of the Act provides that 
no person, save as provided by S. 3 
conferring right to confer degrees, dip¬ 
lomas, licenses and certificates upon 
authorities as mentioned therein, shall 
confer, grant or issue or hold himself out 
as entitled to confer, grant or issue any 
degree, diploma, license, certificate or 
other documents stating or implying 
that the holder, grantee or recipient is 
qualified to practice western medical 
science. 

Section 5 of the Act makes contraven¬ 
tion of S. 4 punishable in the manner 
provided by the section. It appears to 
be clear from the evidence in the case, 
and upon the findings arrived at by the 
Deputy Magistrate who tried the case 
that the M.M.B. degree could be 
given only after the candidate for the 
degree had gone through what is des¬ 
cribed in the prospectus issued by the 
accused to be the senior course, which 
is an allopathic course. The defence ver¬ 
sion of the ease that there was nothing 
mentioned in the diploma granting 
M.M.B. degrees that one was entitled 
to practise western medical science, and 
that there was nothing stated in the 


diploma which indicated that the degree 
was an allopathic degree, cannot be ac¬ 
cepted in view of the prospectus of the 
institution issued at the instance of the 
accused. The trial Court has found ,os 
evidence, to which detailed reference has 
been made in its judgment, that the a'o- 
cused led people to believe that his col¬ 
lege styled as “The Dacca Medical Col-, 
lege” was an allopathio college, whicbj 
could award allopathic diplomas. 

The learned Deputy Magistrate haa 
further found that the accused issued 
the certificates, Exs. 2 and 6 in the 
case, as allopathio diplomas and that he 
granted M.M.B. degree to Syed Mu> 
bammad of Lucknow, implying that the 
said Syed Muhammad was qualified tO' 
practice western medical science. Od' 
the evidence in the case, and regard be¬ 
ing had to the findings on evidence ar¬ 
rived at by the trial Court, the reason, 
given by the learned Additional Sessions- 
Judge that the language used in the cer- 
tificate portion of the diploma given to- 
Syed Muhammad could not - be said to- 
state or imply that the holder was quali¬ 
fied to practise western medical soience^ 
does not appear to me to be sound. The' 
words used in the diploma admitting a 
particular candidate as a Member of the 
Medical Board (M.M.B.) have to be taken 
along with the prospectus issued by the- 
accused, and the representation made by 
that prospectus, namely, that the grant¬ 
ing of the M.M.B. degree could only 
follow after a candidate for the same had 
read the senior course, which was an al¬ 
lopathio course. In the above • view of 
the case the recommendation made by 
the learned Sessions Judge for the ac- 
quittal of the accused person cannot be 
given effect to. 

The reference is rejected, and the con¬ 
viction of and the sentence passed on 
the accused Satis 'Chandra Dutta by the 
Deputy Magistrate, under S. 5, Indian 
Medical Degrees Act, are afllrmed. The 
decision of the learned Magistrate is, in 
my judgment, a correct decision on tho 
materials placed before the Court. 

K.S. Beference rejected. 
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Panckridge and Patterson, JJ. 

Jitendra Lal Banerjee — Accused — 
Petitioner. 

V. 

Emperor —Opposite Party. 

Criminal Eevn. No. 176 of 1933, Do- 
oided on 21st March 1933. 

Preat Emergency Powera Act (1931), 
S. 2 (6) — "Public newa" — Meaning ex¬ 
plained—Information conveyed by photo- 
grapba regarding Chittagong armoury raid 
waa held to be public newa and peraon in 
whoae poaaeaaion they were found for dia- 
Aribution waa held guilty. 

Information is "public new-s” within the 
meaning of S. 2 (0) if it concerns a matter of 
public and topical interest .as contrasted with 
purely historical interest. iP 458 C 2] 

Accused waa found in possession of card 
photographs of person killed in the Chittagong 
armoury raid case and they were kept for dis¬ 
tribution. The legal proceedings were not termi¬ 
nated and the emergency measures rendered 
necessary in the District of Chittagong were 
still in operation. 

Held', that the information regarding the 
raid was public news, that the photographs 
were documents .containing public news and 
therefore news sheets withiu the meaning of 
S. 2 (6) and that accused was guilty, (I' 458 C 2] 

S. C. Taluqdar and Mahendra Kumar 
Ghose —for Petitioner. 

D. N. Bhaltacharjee—lov the Crown. 

Panckridge, J .—The petitioner in this 
case has been convicted under S. 18, 
Press Emergency Powers Act, 1931, of 
■keeping for distribution unauthorized 
news sheets. The facts are that the peti¬ 
tioner’s house was searched on 7th June 
1932. In the course of the search were 
found among other things sixteen small 
■card photographs. The photographs re¬ 
presented persons killed in the course of 
the Chittagong Armoury Raid. Below 
the photographs are given their names 
and ages and the places where they met 
their deaths. Moreover, in the case of 
one of them there is also a* statement 
thak he committed suicide to escape 
arrest. Both the Courts below have 
found as a fact that the photographs 
were kept for distribution and we have 
oo doubt that this finding is correct. 

The only ground upon which the peti¬ 
tioner has obtained this Buie upon the 
Crown to show cause against the order 
of conviotion is that the articles seized 
are not unauthorized news-sheets within 
the meaning of the section. It is com¬ 
mon ground that if the photographs are 
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news-sheets they are unauthorized news- 
sheets. By S. 2, sub-S. (6) of the Act 
' news-sheet" moans any document other 
than a newspaper containing public 
news or comments on public news or 
any matter described in sub-S. (l), S. 4. 
By S. (2), sub-S. (5) “newspaper" means 
any periodical work containing public 
news or comments on public news. By 
S. 2, sub S. (2) it is provided that “docu¬ 
ment” includes any painting, drawing 
or photograph or other visible repre¬ 
sentation. Mr. Bhattacbarjee on be¬ 
half of the Crown argues that the photo¬ 
graphs convey information and must bo 
regarded in the same 'light as verbal 
descriptions of the physical characteris¬ 
tics of the persons depicted. In addi¬ 
tion they contain the statements to 
which I have referred. In ray ppinion, 
this argument is sound but it does not 
of itself dispose of the matter since 
I am not disposed to hold that all in¬ 
formation is public news. “News" is 
thus defined in the Oxford English Dic¬ 
tionary: 

"Tidings, tlio report or account ol recent 
events or occurroiicus, brought or coining to one 
as new inforniiitiou, new occurrences asnsubjcct 
of report or talk." 

Having regard to the purpose andj 
general scheme of the Act 1 am of opi-- 
nion that information is public news if it 
concerns a matter of public and topi-! 
cal interest as contrasted with purely, 
historical interest. The information con¬ 
veyed by the pbotographa satisfies this 
teat, for although they wore discovered 
more than two years after the raid the 
legal proceedings arising out of it had 
not terminated and the emergency 
measures rendered necessary in the Dis¬ 
trict of Chittagong in consequence of it 
were still in operation. It seems to me 
that information regarding the armoury 
raid is public news whereas infcrma-l 
tion regarding an event of purely his-| 
torical importance such as the storm¬ 
ing of the Bastille might not be public 
news. This being so, I consider that 
the photographs are documents contain¬ 
ing public news and therefore news- 
sheets within the meaning of S. 2, sub- 
S. (6). It is not necessary to consider 
whether they are news-sheets as con¬ 
taining matter described in sub-S. {l)i 
S. 4.1t follows that the Bale must bedis- 
oharged and the conviotion affirmed. 
If on bail the petitioner must surren* 
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der and serve out the remainder of hia 
sentence. 

Patterson, J. —I agree. 

K S, Rule discharged. 

A. I. R. 1933 Calcutta 459 

Mukerji, J. 

Basania Kumar Sarkar and another — 
•Plaintiffs—Appellants. 

V. 

Punch Cowri Mandal and others —De¬ 
fendants—Respondents. 

Appeals Nos. 1891, 1892 and 1893 of 
1930, Decided on 23rd November 1932, 
from appellate decrees of Addl. Dist. 
Judge, 21-Pargauas, D,'- 20th March 
1930. 

Bengal Tenancy Act (1885), S. 49—Suit 
for ejectment after notice under S. 49 on 
ground that defendants are under-raiyats— 
Onus is 8n defendants to prove the right of 
occupancy or permanent right and not on 
plaintiff to prove that they are under- 
raiyats—Evidence Act (1872), S. 101. 

Where in a suit for ejeotmont of the defendunts 
aftoc service of notice under S. 49 if the plain¬ 
tiffs' title is cst'ilili'<hc>i or adiaittccl the onus 
is on the defendants who claim to remain on 
the land to prove Uic cxi-^taucc cf a rLf;ht of 
occupancy or a pn-mancut riclit, and not o! 
the plaintiff to .-hov,- the uiider-i.ii>ati chanictcc 
.of the tenancy of the defcndauis : Alii 1920 
PC 07 and AIJl 1921 I'C 05, l!cl. on. 

LT> 459 C 21 

Bimala Charan Del and Tarakeshwar 
Nath Mitra —for Appellants. 

Apurha Charan Miikherjee and Provas 
Chandra Basu —fer Respondents. 

Judgment. —These three appeals have 
arisen out of as many suits as were in¬ 
stituted by the plaintiffs for ejectment 
of the defendants after service of notice 
•to quit under S. 49, Ben. Ten. Act, on 
the footing that the defendants were un¬ 
der-raiyats. The trial Court dismissed 
the suit in so far as it related to khas 
possession. The plaintiffs thereupon 
preferred appeals which were heard by 
the Additional District Judge who dis¬ 
missed the said appeals and affirmed the 
decisions of the trial Court. 

The plaintiff's have then preferred 
these second appeals. The relevant 
finding of the trial Court on the ques¬ 
tion of khas possession was that the de¬ 
fendants have raiyati right to the lands 
of the respective holdings and that 
therefore they could not be treated as 
under-raiyats and proceeded against in 
ejectment after service of notice under 
S. 49, Ben. Ten. Act. The Additional 
District Judge has recorded a finding in 


his judgment which goes to indicate 
that he was inolined to take the same 
view; for he observes thus : 

“ Ciccumstancos certainly would go to favour 
the defendante' version that the lands in suit 
are held by them In raiyati right and that the 
pUiutiSs are tenure-holders," 

The difficulty however of holding that 
the decision of the learned Additional 
District Judge is based upon this finding 
of his is that he had dealt with the 
whole question that arose before him as 
if it was a question in regard to which 
the onus of proof was entirely upon the 
plaintiffs. He has expressly said so in 
several places in his judgment. He has 
observed in the first place that it is on 
the plaintiffs to show that the tenancy is 
ejeotable and to make out the validity 
of the notice, and it is for them to es¬ 
tablish the undor-raiyati ‘character of 
the tenancy of the defendants. In an¬ 
other place in his judgment also he has 
remarked that, in any case, as the plain¬ 
tiffs have failed to'Show that the ten¬ 
ancy is ejectable and that there is a 
valid notice to quit they are not entitled 
to ejectment of the defendants. It may 
be stated here that as regards service of 
the notices the finding of the learned 
Additional District Judge is in favour of 
the plaintiffs. It is now well settled 
that in a case where the plaintiff’s title, 
is established or admitted the onus is on 
the defendants who claim to remain on 
the land to prove the existence of a right 
of occurs icy or a permanent right. 
This proposition has been affirmed by 
the Judicial Committee of the Privy 
Council in the cases of Seturatnam Ayer 
V. Venkatachela Goundan (l)and Naina- 
inllai Marakayar v. Ramanathan Chet- 
tiar (2). The onus therefore must have 
been upon the defendants to prove that 
they have a right to remain on the plain¬ 
tiffs’ land. If I could hold that not¬ 
withstanding this erroneous view on the 
question of onus the decision of the 
learned Judge could he taken to have 
rested entirely upon his finding as re¬ 
gards the status of the defendants, I 
would have been prepared to affirm the 
decision. But I regret I am unable to 
do BO. 

In these circumstances, I think, the 
proper course for me to adopt, would be 

1. A I B 1920 P C 67=66 I 0 117=47 I A 76= 
43 Mad 667 (P C). 

2. A I K 1924 PC 66=82 I G 226=61 I A 83= 
47 Mad 837 (P C}. 
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to allow those appeals and to set aside 
the decision complained of and to send 
the cases back to the Court of the 
learned Additional District Judge in 
order that the appeals before him may 
bo re-heard, bearing in mind the view 
bn the question of onus that has been 
expressed above. Costs of these appeals 
will abide the result of such hearing be¬ 
fore the learned Judge. 

K s. Appeals allowed. 

A. I. R. 1933 Calcutta 460 

Mukkrji and Guha, JJ. 
Barkatulla Pramanik —Petitioner. 

V. 

Ashutosh Ohose and another —Opposite 
Parties. 

Civil Buie No. 460 of 1932, Decided 
on 29th August 1932, from order of 
Second Munsif, Bogra, D/- 30th January 
1932. 

(a) Bengal Tenancy Act (1885), Si. 26-F 
and 188—Application by one of coibarer 
landlord! under S. 26-F for exerciie of right 
of pre-emption—Other coihareri not made 
partiei—Application ii incompetent and de¬ 
fect cannot be allowed to be remedied in 
High Court. 

In an application under S. 26-F by one of 
cosbarer landlords for exercise of the right of 
pre-emption the names and shares of the other 
cosharers were mentioned, but they were not 
made parties to the proceedings. 

Held: that the application was incompetent 
and not fit to be entertained, that this was not 
a cass of mere defect of parties which may be 
allowed to be remedied, bat a question of com¬ 
petency of the application itself, that by the 
mere mention of the names and shares of the 
other cosharers in the body of the application, 
the application coaid not be regarded as being 
in order and that the bar imposed by S. 168 was 
not merely meant for the benefit of the cosharer 
landlords, but that the tenants were entitled to 
take the plea: AJ 11 1928 Cal 146, Bef. 

[P 460 0 2] 

(b) Bengal Tenancy Act (1885), Ss. 26-F 
und 188—S. 26-F contemplates application 
which is not otherwiso barred. 

Section 2G-F contemplates an application 
which is not otherwiso barred. Hence an appli¬ 
cation under S. 26-F which is barred under 
S. 188 is incompetent even though the condi- 
tiou as to deposit under S. 2G-F has Ijeen com¬ 
plied with. [P 461 C 1] 

Subodh Chandra Sen~lox Petitionsr. 
Surajit Chandra Lakiri —for Opposite 
Parties. 

Order. —The facts of this case were as 
follows; In respect of an occupancy 
holding there are three cosharer land- 
lords, Ashutosh Gfaose, SudbaosuBhusan 
Ohose and Indn Bhusan Ghose, each of 
the first two owning a four annas share 


and the last one the remaining eight 
annas share. In execution of a decree 
for the eight annas share of the rent due 
to Indn Bhusan Ghose the holding was 
sold; and eight annas thereof was pur. 
chased by the judgment-debtor’s wife 
and the other eight annas by the peti- 
tioner Barkatulla Pramanik. The judg¬ 
ment-debtor then applied to set aside 
the sale under 8.174, Ben. Ten. Act, but 
the application was rejected. The sale 
took place on 24th April 1930. On 2nd 
April 1931 Ashutosh Ghose applied 
under S. 26.F, Bon. Ten. Act, to exercise 
his right of pre emption, The Munsif 
held that so far as the purchase of the 
eight annas share by the judgment-debt- 
or’s wife is concerned there was really 
no transfer, and so there couid be no 
pre-emption, but that as regi^rds the 
other eight annas purchased by the peti. 
tioner the application for pre-emption 
should succeed. The petitioner has then 
moved this Court and obtained this Buie. 
The application under 8. 2G-F was filed 
by Ashutosh Ghose alone. In the body 
of the application it was stated that the 
other two persons were cosharera land¬ 
lords and their sliares and interest were 
also specified. 

But the said cosharers were not made 
p.arties defendants to the proceedings 
that were to follow, nor was the applica¬ 
tion framed in such a way as to give 
them an opportunity to join in the ap¬ 
plication as co-applicants. In our opinion 
such an application was incompetent 
and not fit to be entertained at all in 
view of the provisions of 8. 188 of the 
Act. Several arguments have been ad¬ 
vanced to support the maintainability 
of the application. It has been argued 
that the proceedings were not contested 
by the petitioner in the Court below and 
that if this objection was taken there, 
the applicant could have immediately 
remedied the defect, and that therefore 
the applicant should now be permitted 
to amend the application. 8. 22, Lim. 
Act, not applying to the case, we are 
not prepared to accede to this argument 
or prayer, because in our view this is not 
a case of mere defect of parties which 
may be allowed to be remedied, but a: 
question of the competency of the appli¬ 
cation itself. The application, as framed,' 
was not fit to be entertained at the timei 
it was filed, and if it is now presantedj 
in a form which is acceptable it will be- 
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an application filed long out of time. It 
has nest been argued that when the 
names and other particulars of the co¬ 
sharers are to be found in the body of 
the application, the application should 
be regarded as being in order, though the 
necessary prayers were not embodied in 
it. This, argument has been sought to 
be supported by the analogy of oases 
under Ch. 10 of the Act of the type of 
Bir Bikram v. Atnbilca Charan (l) and 
Shiba Kumari v. Doshi (2). 

We do not think this argument is well 
founded, because unlike those cases the 
present case is one in which the appli- 
cant must, in view of S. 188 of the Act, 
be held to be incompetent to make such 
an application. Thirdly, it has been 
argued that the bar imposed by S. 188 
of the A<it, is meant for the protection 
of the cosharor landlords who are not 
parties to the suit or proceoding, and if 
they do not object, but purport to waive 
the objection it is not open to the tenant 
to taka this plea in bar. Wo aro not 
prepared to agree in tliis contention, 
fiastly, reference has been marie to the 
provisions of S. 26-F as indicating that 
if the condition as to deposit has been 
complied with, the application must be 
.treated as being in order. But we think 
the section contemplates an application 
which is not otherwise barred, and S, 188 
clearly imposes such a bar. The result 
jis that in our judgment, the rule should 
Ibe made absolute and wo order accord- 
'ingly. The order of the Court below is 
set aside and the application under 
S. 20-1?’referral to above is dismissed. 
There will be no order for costs. 

K.s. Buie made absolute, 

■'l. AIR 19-26 Ciil ’1037=97 I 0 142. 

2. A I B 1923 Cal 146=106 I C 838. 
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Mukerji, J. 

Bajeswar Saha and others —Plaintiffs 
—Appellants. 

V. 

Sheik Yadali and others —Defendants 
—Respondents. 

Appeal No. 1914 of 1930, Decided on 
il3rd November 1932, from appellate 
decree of Sub-Judge, 4th Court, Dacca, 

D/. l.Sth January 1930. 

❖ («) Transfer of Property Act (1882), 
S. 8 (e)—Transfer of right to recover money 
collected by agent as rent is not mere right 
te sue. 

A transfer of right to recover from an agent 


money already collected by him as rent is a 
right to recover money had and received and os 
such is not a bare right to sne. But a right to 
sue the agent for damages for not coUeoting the 
rent ia a mere right to sue and transfer of such 
a right comes within S. 6 (o). It is not neces¬ 
sary that in the former case the money should 
be an ascertained one on date of transfer. It ie 
enough if it is ascertainable: 4,7 IC 390, Foil: 
AIR 1924 Cal 1017, Diss from: 38 Mad 188 
and 16 All 286, Ref, [P 462 0 1, 21 

(b)AGcounts—^Accountsuit—Account bo^s 
in possession of defendant—Procedure to be 
followed indicated Evidence Act (1872), 
S. 114. 

In a suit for money to be ascertained on a re¬ 
ference to account books in the possession of the 
dofondant, the latter should bo called upon to 
produce them and the plaintifl must be allowed 
inspection thereof to make out his case and to 
allege and prove specidcally the money due; 
should they be not produced by the defendant 
the plaintifl will have to prove by independent 
evidence and with the aid of the presumption 
under U. 114, Evidence Act, what is the amount 
likely to be in the hands of the defendant and 
it will then be for the defendant to claim and 
prove any deductions which he may be entitled 
to: 52 Cal 766 lief. ^ [P 462 0 2] 

Deblal Sen —for Appellants. 

Abinash Chandra Qhose —for Respon¬ 
dents. 

Judgment. —The Courts below have 
dismissed the suit which the plaintiff 
instituted for what has been considered 
by them as a suit for accounts. The 
main ground of their decision is that the 
plaintiff's right is based upon an assign¬ 
ment which he obtained from the pro. 
forma defendants of what has been held 
to be a bare right to sue within the 
meaning of S. 6 (e), T. P. Act. The 
plaintiff purchased from the pro forma 
defendants certain immovable proper¬ 
ties together with certain rights which 
were described in these words: 

" Sheikh Deanat Hoseein of Lakshmipur and 
Sheikh Yadali of Neyadanga have both been 
working under us as Tahsildacs in icspoct of the 
properties described in Bch. 1—10; yon will 
take from them to your satisfaction, either 
amicably or by suit, all papers relating to the 
collection of the properties sold, and the ac¬ 
counts for the period of their service, and the 
moneys that may be found dne front them on 
the basis thereof." 

The question which arises for con¬ 
sideration which arises for opnsideration 
in this case presents some difficulties in 
view of the fact that there are two de. 
cisions of this Court, Khetra Mohan Das 
V. Bistoanath Bet a (l) and Ghtiramani 
Mandal v. Bajendra Kumar (2), whioh 
are in conflict with each other. Wit h 

T AIR 1924 cai 1047=821 C 411=51 Cal 972. 

2. (1917) 42 IC 390. 
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the utmost respect for the learned 
Judges who decided the case of Khetra 
Mohan Das v. Biswanath Bera (l), 1 
must say I am unable to agree with the 
decision. That case makss no distinc¬ 
tion between a right to recover damages 
for the negligence of an agent in failing 
to collect rents or in other ways and 
the right to recover moneys belonging to 
the principal which the agent may have 
collected as rents and whidh should be 
presumed to be in the hands of the agent 
until accounted for. Indeed, relerring to 
the case of Varaha Stcami v. Bam 
Chandra Baja (3} which was mainly 
relied upon in that case, the learned 
Judges observed: 

“ It was held that a more right to recover 
damages for the negligence of an agent in not 
collecting rent is not assignable. There docs 
not seem to be much difference between failure 
to collect rent and failure to pay rent collected." 

I am unable to assent to the proposi¬ 
tion thus laid down. The distinction, 
in my opinion, is well marked; one is an 
action for damages and the other for 
.recovery of moneys had and received. 
JThe distinction is clearly pointed out in 
the of Madho Das v. Bamji Patak (4). 
In that case it was observed thus: 

" There can, in our opinion, be no doubt that 
jinoney or a balance in the hands of an agent, 
which he has received from or holds for his 
principal to be applied to certain purposes can 
be recovered from that agent as money had and 
received to the use of tha principal, if the agent 
fails to apply it, or if the agent having applied 
'part of it, a balance remains in the hands of 
the agent; and the fact that when tha principal 
brings his suit to recover such balance he may, 
until the agent’s accounts are produced, bo un¬ 
able to specify the particular amount of the 
balance remaining in the agent’s bands and due 
to him does not prevent such balance being a 
debt due to the principal. Such balance is a 
sum of money which the agent is bound on 
principles of justice and equity to pay over on 
demand to his principal, although there may 
have been no actnal but only an implied agree¬ 
ment to repay such balance." 

It has been argued before me that in 
the present case the amottnt was not 
ascertained at the date of the transfer. 
iBut I do not think that that makes any 
Idifferenoe, so long as it is ascertainable. 
So long as the transfer is limited to the 
|rigbt to sue for the money which may 
be found to be in the hands of the agent 
jand is not meant to include a right to 
'sue for damages on account of negli- 
igence or in the.sense of moneys which 

3. (1916) 38 Mad 138=18 IC 6S0. 

4. (1894) 16 All 286=;1894 A W N 9l. 


ought to have been in his hands were 
he diligent, I do not think the transfer 
can be said to be in respect of a mere 
right to sue. I therefore prefer to follow 
the decision of this Court in the case of 
Churamani Mandal v. Bajendra Kumar 
Sinha (2). The appeal is therefore al¬ 
lowed and the decisions of the Courts 
below being set aside the case is reman¬ 
ded to the trial for further trial. Costa 
of all the Courts will abide the final 
result of the suit. 

Care must be taken in the trial of the 
suit to keep the aforesaid distinction in 
view. As regards the account books and 
papers there can possibly be no objec¬ 
tion to a decree for their recovery, should 
a case for such decree be made out on 
the facts. If it is found that they are 
with the defendant, he should‘be called 
upon to produce them and the plaintiff 
will be allowed inspection thereof to 
make out his case and to allege and 
prove specifically what money is still in: 
the hands of the defendant. Should! 
they be not produced by the defendant,! 
the plaintiff will have to prove by in¬ 
dependent evidence and with the aid of 
the presumption contained in S. 114, 
Evidence Act, what.is the amount likely 
to be in the hands of the defendant on 
account of collections which he made 
and it would then bo for the defendant 
to claim and prove any deductions 
which he may be entitled to. The atten¬ 
tion of the Court, which will have to' 
try the suit, is invited to the principles 
laid down by this Court in the case of 
Bharat Chandra v. Kiran Chandra (5). 
The findings of the Subordinate Judge 
on the question of the period during 
which the defendant was in service as 
agent will stand and will not be allowed 
to be re-opened at the trial. Leave is 
granted to the appellants to prefer an 
appeal under the Letters Patent. 

K.S. Appeal allowed. 

6. AIB 1925 Cal 1069=90 IC 944=52 Cal 766. 
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0. 0. Ghose and S. K. Ghosb, JJ. 

Khajeh Eabibullah and others —Peti¬ 
tioners. 

▼. 

Abdul Karim Abu Ahmed Khan and 
oihers —Opposite Parties. 

Civil Rule No. 104.F of 1931, Decided 
on 18th November 1932'. 
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Limitation Act (1908), S. 5—Extension of 
time—Held on facts that time cannot be ex¬ 
tended. 

A memorandam of appeal was filed out of time 
by two days. The explanation given for the de¬ 
lay was that in accordance with the longstand¬ 
ing practice the clerk of the Government Pleader’s 
office inquired of the stamp reporter as to the last 
day for filing of appeal, and believing in good 
faith his calculation to be correct the appeal was 
filed. 

Held', that the stamp reporter or any body in 
his office was not under any obligation to inform 
litigants or their advisors as to last date for fil¬ 
ing appeals, that the litigant or hi.s legal adviser 
(i. e., the Government Pleader or his assistantin 
this case) was responsible for making such calcu¬ 
lations, that the mistake in this case was not of 
a legal adviser or his clerk but of somebody 
who was in no belter position than a man in the 
street and as such the discretion under S. 5 could 
not be e-xcrciscd. [P 463 0 2] 

Sarat Ghandra Basok and Syed Nasim 
All —for J^'otitionors. 

A. K. lioy, Amarencha Nath Bose and 
Proknsh Chandra Pakrashi —for Oppo¬ 
site I’arties. 

Judgment .—This is a rule calling upon 
the opposite party to show cause why 
the time for iilirig the appeal in this case 
should not be extended and the appeal 
regisferod though filed out of time and 
why such other and further order should 
not be made as to this Court may appear 
tit and proper. The present applicants 
filed an appeal ia this Court against the 
judgment and decree of the Subordinate 
Judge of Slymansingh, First Court, on 
30th .January 1931. The memorandum 
of appeal was not accepted in the cilice 
because the appeal had been filed out of 
time by two days. The explanation given 
is as follows: It is said that about the end 
of November 1930 in accordance with a 
long-standing practice in the office of the 
Government Pleaders in this Court the 
clerk of the said office inquired from 
somebody in the office of the stamp re- 
porter about the last day for filing the 
said appeal. It is further said that one 
Hari Sadhan De, an assistant in the 
office of the stamp reporter, made certain 
calculations on a slip of paper in pen- 
cil and told the Government Pleader's 
clerk that the 6th February 1931 was the 
last date for filing the appeal. It is also 
said that the clerk believing in good 
faith that the calculation made by the 
said Hari Sadban De was correct filed 
the appeal on 30th January 1931. The 
slip of paper on which the calculation 
was made has been produced and marked 
"A” to the application on which the 


present rale was issued. On these facts 
we arc invited to exercise our powers 
under S. 5, Limitation Act, and allow ex¬ 
tension of time to file the appeal in ques¬ 
tion. 

Now it may be stated at once thatl' 
neither the stamp reporter nor anybody 
attached to his office is under any obli¬ 
gation to inform litigants or their ad.| 
visers as to the last dates for filing ap. 
peals in this Court. The litigant or hisl 
legal advisers (in this case the Seniorj 
Government Pleader or the Assistant 
Government Pleader) is responsible fori 
making calculations of the nature refer¬ 
red to above and no one can be allowed 
to fasten responsibility on any of the 
clerks attached to the office of the stamp] 
reporter in cases of this description. 
The mistake such as it was was not of the 
legal adviser or his clerk but of some¬ 
body else who is in no better position 
than the man in the street. We have 
very carefully considered the sabmissions 
made by the Senior Government Pleader, 
but it strikes us that this is not a case 
for the exercise of our discretion under, 
under S. 5, Lim. Act. As far as one can 
make out from the papers before us, it 
appears that the matter of filing the pre¬ 
sent appeal was left to the very last mo¬ 
ment, and that apparently the papers 
were in the hands of the Senior Govern¬ 
ment Pleader as far back as November, 
1930. It is apparent therefore that suf¬ 
ficient time had been given to the legal 
advisers of the litigant concerned to do 
everything necessary for filing the appeal 
in time, but nobody seems to have taken 
any interest in the matter and a policy 
of drift was apparently allowed to be 
followed. In our opinion, it would be an 
extremely dangerous precedent if we were 
to allow any extension of time for filing 
the present appeal. It would not be a 
sound exercise of discretion on our part 
and we feel that we have no other alter, 
native but to direct that this rule should 
be discharged and that the appeal be 
not registered, The rule is discharged 
with costs three gold mohurs. 

K.s. Nule diseharged. 
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Mukbbji, J. 

Dwarikanath Par—Defendant — Ap¬ 
pellant. 

V. 

‘ Krishna Barai and another —Plaintiffs 
—Respondents. 

Appeal No. 1423 of 1930, Decided on 
'26th July 1932, from appellate decree 
of Addl. Sub-Judge, Khulna, D/- l6tK 
January 1930. 

(a) Appeal—Joint decree in favour of two 
persons declaring title to eight annas share 
as against another—Latter cannot challenge 
decree only as against one of joint decree- 
'holders and to the extent of his four annas 
ehare. 

Where a joint decree has been made in favour 
of two plaiutifis declaring their title to an eight 
annas share and giving them possession in res¬ 
pect of the eight .annas share as against another, 
the latter cannot challenge the validity of uhat 
decree in the abscnco of one of the plaintiffs and 
only to the extent of a four annas share ; AIR 
1929 PC 58, Expl and Dist ; AIR 1929 Cal 519, 
Diai. ^ [P 4fi5 0 2J 

(b) Civil P. C. (1908), O. 21, R. 92—Notice 
•of application to set aside sale not issued to 
party affected by order — Sale set aside — 
Order cannot be attacked by such party 
eollateraily in another proceeding. 

An order setting aside a Court salo cannot be 
treated as a nullity merely because notico of the 
applicatiou for setting aside tho salo was not 
issued to a party wbo as affected by the order 
and that if euch a party does impugn tho vali¬ 
dity of the order iu a proceeding directed against 
the order he cannot attack it collaterally in any 
other proceeding. [P 400 C 2] 

Birendra Chandra Das anil Bajendra 
Nath Das—for Appellant. 

Nirode Bandhu Boy — for Respon¬ 
dents. 

Judgment. —Defendant 1 against whom 
a decree for con&rmatiou of pos- 
.session after declaration of plaintiff’s 
title to an S annas share of a certain 
jama has been made by the Courts below, 
has preferred the appeal. The facta of 
the case are not at all complicated. They 
are, in so far as it is necessary to be 
{itated here, the following: The jama 
belon^d originally to two persons of the 
names of Nritya Bewa and Fell Bewa. 
They held it in equal shares.. Fell 
Bewa's sons are the tvyo plaintiffs in the 
suit, one of whom is Krishna Barai and 
the other is a minor of the name of Debi 
Cbaran Barai. Nritya Bewa had a son 
who died leaving a widow named Dama- 
yanti Bewa who is defendant 2 in the 
suit. Nritya Bewa's interest devolved 
on defendant 2 and Feli Bewa's on the 
.plaintiffs. Feli Bewa and defendant 2 
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jointly executed a usufruotuary mort- 
gage in respect of the entire jama in 
favour of defendant 1, It is also said 
that subsequent to the execution of 
this usufructuary mortgage defendant 2 
sold his 8 annas share of the jama to 
defendant 1. Thereafter, there was de- 
fault in the payment of the rent duo on 
account of this jama to the landlord. 
For such default there was a suit for 
rent instituted by the landlord against 
tho plaintiffs and defendant 2, 

There was a decree obtained in that suit 
and in execution of that decree the land¬ 
lord purchased the entire jama and there¬ 
after defendant 1 obtained a settlement 
of the jama from the landlord. Defen¬ 
dant 1 had also got his name recorded 
in the record of rights as the holder of 
this entire jama. It is on the^basis of 
these facts that the two plaintiffs insti¬ 
tuted the present suit for declaration of 
their title to the 8 annas share in the 
jama, for a declaration that the entry in 
the Record of Rights to the effect that 
defendant 1 was the tenant in respect of 
this jama to the exclusion of .the plain¬ 
tiffs was wrong for a decree for oonfir. 
raatior of possession in tho 8 annas share 
and also for other reliefs. It may be 
stated hero that tho plaintiffs’ case also 
was that after the sale in execution of 
the rent decree had taken place and tho 
landlord had made his purchase at such 
execution, the said sale had on the ap¬ 
plication of the plaintiffs, been set aside. 
The contention of defendant 1 was that 
he was not a party to nor aware of the 
proceedings relating tn the setting aside 
of the salo, that he was not bound by 
any decision that had been made in those 
proceedings in plaintiffs’ favour and that 
be had taken settlement of the land in 
jamai right from the landlords and was 
lawfully in possession of the jama. The 
Courts below have decreed the suit, and, 
as already stated, defendant 1 has pre¬ 
ferred this second appeal. 

A preliminary objection was taken as 
regards the competency of this appeal. 
This objection rests on the fact that 
there was an order made by this Court 
for proper representation of plaintiff 2 
who was a minor, but that order not 
having been complied with, the appeal, in 
BO far as it was against that plaintiff, 
was dismissed, leaving it open to the ap¬ 
pellant to proceed with the appeal as 
against the other plaintiff, namely, plain* 
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tiff 1, at the. appelUct’s risk. A goQd 
deal of argument has been addressed to 
me, based upon what has eobse^uently 
transpired to be a misoonoeption as re¬ 
gards the exact nature of the case and of 
the decree that has been made therein. 
The argument first of all proceeded on 
the footing that there have been decrees 
made by the Courts below in favour of 
plaintiff 2, and for the matter of that in 
favour of both the plaintiffs, deolaring 
the entry in the Record of Bights as 
incorreot. On an examination of the 
decrees passed by the Courts below how- 
over it appears that neither of those 
decrees contains any such declaration. 

The suit undoubtedly is based upon a 
prayer to the effect that it should be 
declared’that the entry in the Record 
of Eigh^, to the extent that it affects 
the property concerned in the suit, 
namely, the 8 annas share in the jama, 
was wrong; but tliat declaration evi¬ 
dently was asked for as ancillary to the 
other reliefs which the plaintiffs prayed 
for and have bean granted by both the 
Courts below, namely, a declaration of 
their right and confirmation ol posses¬ 
sion. The maintainability of the appeal 
is also disputed on behalf of the respon¬ 
dents on the ground that the appeal 
arises out of a suit for correction of an 
entry in the Record of Rights under the 
provision of Chap, 10, Ben. Ten. Act. 
This argument also is not well founded, 
because the suit for correction of an 
entry in the Record of Rights is entirely 
different from a suit of the present nature 
in which declaration of title to and con¬ 
firmation of possession of property is 
made, based though the suit may be 
upon a prayer in the nature of an ancil¬ 
lary declaration that the entry in the 
Record of Rights is incorrect. 

The real point of view from which the 
matter has got to be considered is whe¬ 
ther having regard to the fact that a 
joint decree has been made by both the 
Courts below in favour of the two plain¬ 
tiffs deolaring their title to an 8 annas 
share ia the jama and giving them poe- 
eeasioh in respect of the said 8 atinas 
share as against defendant 1, it is 
to defendant 1 to challenge the validity 
of that decree in the absence of one of 
the plaintiffs and only to the ektent of 
a 4 annas share which the other plain¬ 
tiff may have out of the 8 annas share in 
the jama. I am clearly of opinion that 

1983 0/89 & 60 


the appellant is not entitled tc^, i^oeed 
with the appeal on saoh a bajBiii& X ein| 
of opinion that if the appeal-ie 
to proceed on that basis the ^^.1 

be that defendant 1 will be allotl^d ^ 
get rid of his liability under the 4e^eejt 
of the Courts below to the ex.teht of'4. 
four annas share out of the eight annas! 
share in the jama in respect of which a; 
joint decree has been mads in favour of! 
the two plaintiffs and which decree will 
always stand good so far as the minor 
plaintiff against whom the present appeal 
had been dismissed is concerned. The 
two decrees therefore will be utterly in¬ 
consistent with each other. Because 
plaintiff 2 will be entitled to realize that 
decree as against defendant 1 by apidy- 
ing for its execution and obtaining 
jointly with plaintiff 1 possession in res¬ 
pect of the eight annas share ol this 
jama as against defendant 1, whereast on 
the other hand, defendant 1 will have in 
his favour declaration to the effect that 
in so far as four annas share of plaintiff 1 
is couoerned out of the said eight annas 
share he is not liable to make over pos-, 
session pf that share to anybody. These| 
decrees will be in conflict with eachj 
other and will never be allowed to stand. | 
For this reason, I am of opinion that the j 
present appeal cannot succeed. 

My attention has been drawn on be¬ 
half of the appellant to a number of 
oases as supporting the view that not¬ 
withstanding what baa happened the 
appeal should be allowed to continue. 
One of these cases is the decision of the 
Judicial Committee in the case of 
Mohammad Wajid Ali Khan v. Puran 
Sing (1). That was a case in which in a 
suit for pre-emptipn and recovery of 
possession a decree had. been obtained 
by several plaintiffs in the Court below. 
On appeal the defendant in the suit 
challenged the validity of the decree of 
the trial Court, but one of the plaintiffs 
who had obtained such decree was not 
properly on the record. It was held by 
the Allahabad High Court that the ap,- 
peal had abated sis against all the plain¬ 
tiffs and therefore was not maintainable. 
Their Lordships of the Judicial Com¬ 
mittee, while holding that the repre- 
sentetivea of the deceased respondent 
could not be bound by the de<^ee the.t 
would be passed on such an. appeal by 
1 . AIB W29 PC 68=all4 i 6 eoisSM YA 80»61 
AUattT(PC). 
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the appellate Court and would still have 
the right to pre-empt the whole pro¬ 
perty under a decree of the first Court, 
held that it was not a correct view to 
take that in those ciroumstances the 
whole appeal had abated, but that it was 
possible for the appellant to proceed 
effectively against the surviving respon¬ 
dents. His case, in my opinion, does 
not support.tbe appellant's contention in 
any way and for the simple reason that 
even though the representatives of the 
deceased respondent were not parties to 
the appeal and by reason of the decree 
which stood in their favour as having 
been 'passed by the trial Court they 
would bo competent to pre-empt and 
obtain possession of the properties, such 
a decree dn their favour would not be 
be inconsistent with a decree which. the 
appellate Court might pass negativing 
the right of the other two plaintiffs who 
were properly parties to the appeal. 

A decree for pre-emption, as pointed 
out by their Lordships, was a decree in 
favour of each of the cosharers to pre¬ 
empt in respect of the entire property 
leaving .the said cosharers to adjust 
their shares and properties amongst 
themselves. Their Lordships’ decision, 
in substance, was that the persons who 
would be entitled to pre-empt on the 
strength of the decree made by the trial 
Court would be competent to do so even 
though other persons who were properly 
parties to the appeal would be precluded 
from doing so by reason of the decree 
which the appellate Court might pass. 
This case therefore in my opinion., has 
no application to the position which the 
appellant desires to maintain. Another 
case has been referred to and that is the 
case of Hari Gharan v. Kalipada Cha- 
kravarty (3). The facts of that case also 
stand on a very different footing. There 
several plaintiffs had instituted a suit 
for ejectment. They bad fa^ed in the 
trialJ[!ourt. Then they preferred an 
appeal before the lower appellate Court, 
and when that appeal was pending one 
of the plaintiffs-appellants died and his 
heirs did not come forward to be sub¬ 
stituted in the place of the deceased. 
The question that arose was whether in 
those circumstances it was open to the 
other plaintiffs-appellants who were on 
the record to proceed with the appeal. 

It was held that by an amendment which 
e i. AIB 19ii9 Oal 61U=sll9 1G 814=66 Oal 622t 
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ought to have been allowed in that case- 
the latter should have been allowed 
to proceed with the appeal in order 
order to get *a somewhat different form 
of relief from that which he had origi¬ 
nally claimed. There was no question 
of any conflicting decrees resulting. In. 
the present case the position is entirely 
different and the appeal cannot, in my 
opinion, proceed. This is my view as 
regards the maintainability of the pre¬ 
sent appeal. But the case has been 
argued in very great detail, and upon 
the merits the one question of impor¬ 
tance that arises is whether defendant 1 
is bound by the proceedings relating to 
the setting aside of the sale and the 
order that was passed in tliose proceed¬ 
ings. 

It appears that under ,0. 21,. 
B. 90, of the Code, if an application is 
made for setting aside a sale, notice of 
such application should bo given to all 
parties who may be affected by the sale 
being set aside. That is what is stated 
in 0. 21, R. 92 of the Code, which lays 
down that no order for setting aside a 
sale should be made without notice to 
the parties affected thereby. The ques¬ 
tion is whether if such an order is made 
without notice being given to parties 
who may bo affected by the setting 
aside of the sale the order may be re¬ 
garded as one passed without jurisdic¬ 
tion and entirely a nullity or whether 
it should not be held that the order is a 
good one though in certain circumstan¬ 
ces it may not be binding on the party 
to whom such notice has not been 
given. Now the decision which has 
been relied upon by the Court of 
appeal below for the view that such an 
order cannot be regarded as one passed 
without jurisdiction and as a nullity, 
the learned advocate for the parties 
could not produce before me. I have 
subsequently found that it was one of 
my own decisions. I held in that oaee 
that an order setting aside a Court sale 
cannot be treated as a nullity merely 
because notice of the application for 
setting aside the sale was not issued to 
a party who was affected by the order 
and that if such a party does impugn 
the validity of the order in a proceeding 
directed against the order he cannot 
attack it collaterally in any other pro¬ 
ceeding. I see no reaton to change my 
view expressed in that ease. 
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In that view of the matter the qnee- 
tioD that arises is as to whether defen¬ 
dant 1 can rely upon his'title as against 
the plaintiffs. Defendant 1 was a usu- 
frnotuary mortgagee both in respect of 
the eight annas share which the plain¬ 
tiffs claimed and in respect of the other 
eight annas share which belonged to 
Nritya ■ Bewa. As regards the alleged 
purchase under the kabala from defen- 
dant 2 that did not relate to the eight 
annas share which formed the subject- 
matter of the suit. And the other title 
on which defendant 1 relied was the one 
which he derived from the landlord after 
the latter had made his purchase at the 
sale which was subsequently set aside. 
In these circumstances, the purchase 
which 'defend.-int 1 is alleged to have 
made (fom defendant 2 does not require 
any consideration in this suit. As regards 
the usufructuary mortgage the finding 
of the trial Court is that defendant 1 
himself was bound to pay the rents due 
to the landlord and that this finding is 
correct appears from the very terms of 
the mortgage deed itself which is on the 
record. That being the position, any 
settlement which defendant 1 may have 
obtained from the landlord on a sale 
held in execution of a decree which had 
been brought about by the non-payment 
of the rent which defendant 1 was bound 
to pay under the terms of this document 
must enure to the benefit of the plain¬ 
tiffs. It is quite true that the Subordi¬ 
nate Judge has not come to any finding 
with regard to this matter. But there 
is a finding to the above effect in the 
judgment of the trial Court, and inas¬ 
much as it is, more or less, a finding on 
a legal position which in my opinion is 
correct, I do not see why I should not 
uphold it. The result is that, in my 
opinion, the appeal fails and must be 
dismissed with costs. 

K.S. Appeal dismissed. 
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Gdha and Bartley, JJ. 

Makhan Lal Laka and another — 
Plaintiffs—Appellants. 

V. 

Nagendra Nath Adhioary —Defendant 
—Respondent. 

Appeal No. 495 of 1931, Decided on 
19th July 1932, against order of Addl. 
Sub-Judge, Howrah, D/. 30th September 
1931. 


(•) Partition Act (4 of 1S83),. S, 4'-'Tnnf 
for lued in ■one oonto at in Tvansfer of 
Properly Act (1982), 8. S. 

The word "tnnifor” In idie Pari^tion Aet bee 
been ueed in the seme lense and-in the eataa 
vay aa it hae been used In the Transfer of Pro¬ 
perty Act, under which enactment transfer in¬ 
cludes sale, mortgage, lease, exchange and |ift» 
80 far as vesting of title Is conoerned.CP 468 0 2] 
(b) Interpretation of Statutes—Technical 
language has technical meaning. 

When the legislature uses technical language 
in its statutes, it is supposed to attach to it, Ita 
technical moaning unless the contrary mani¬ 
festly appears : Burton v. Beevtl, IG 2lf & W 
907; Laird v. Briggs, (1881) 19 Oh D S3 and 
Attorney General 7, Mitehall, (1681)6 Q B 1> 
548, Bef. tP 468 0 1] 

(e) Partition Act (4 of 1893), S. 4—Sur¬ 
render means falling of lesser estate into 
greater—Surrender by tenant of non-trans¬ 
fer able tenancy is not transfer within mean¬ 
ing of S. 4. 

A surrender is a yielding up an estate for life 
to him that hath an immediate estate in rever¬ 
sion or lomaindor wherein the estate for life or 
years may m.eige by mutual agreement; it is the- 
ialling of a lesser estate into a greater. Though 
a surrender may under certain oircumstanoes 
amount to a transfer and operate as such, sur¬ 
render of an interest in a tenancy which is non 
transferable does not amount to a transfer. 

IP 468 0 2] 

Of three tenants who were holding under the 
plaintiff, under a lease which gave no trans¬ 
ferable* tight to the tenants who were mem* 
bers of an undivided family two of them 
surrendered their undivided two-thirds share to 
the plaintiffs who were not memfaere of that 
family. Plaintiff filed a suit for partition: 

JBeld : that the surrender did not operate as 
a valid transfer, that B. 4, Partition Act, had 
no application and that the property was liable 
to partition: 821 0 282, Bist ,; A I B 1919 
Pat 120, Dies. from. (P 469 0 IJ 

Bupendra Kumar Mitter —for Appal- 
lanfes. 

Amrita Lal Mukherji — for Refipon- 
dent. 

Guha, J. —This appeal is directed, 
against the decision of the learned Ad¬ 
ditional Subordinate Judge, Howrah, 
setting aside a decree for partition, 
passed by the Munsif, lei Court, Howrah 
in title Suit No. 358 of 1928, and re¬ 
manding the case with a direction that 
the defendant in the suit should be 
‘‘allowed to avail himself of the advan¬ 
tage under 8. 4, Partition Act” (4 of 
1893), as he had undertaken to buy the 
two-thirds share of the plaintiffs who 
were the transferees in respect of. .that 
share of the property in suit. Upon 
the findings arrived at by the Oonrts 
below, the plaintiffs were the holders 
of the superior interest in. the property 
in question, which is a dwelling house 
in the sense that it is homestead landw 
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with huts standing thereon. Of the 
three tenants holding under the plain¬ 
tiff, under a lease which gave no trans¬ 
ferable right to the tenants, who were 
members of an undivided family, two of 
them surrendered their undivided two- 
thirds share to the plaintiffs whoare not 
members of that family. The plaintiffs 
thereafter instituted the suit out of 
which this appeal has arisen, for parti¬ 
tion, and the plaintiffs* claim in that 
behalf was resisted by the defendant as 
a member of an undivided family, who 
had an undivided share in the property 
sought to be partitioned. The issue 
raised by the parties on this part of the 
case was this: 

"Is the property liable to partition in view of 
S. 4, Partition Act. 

The trial Court gave its decision in 
favour of the plaintiff, "and held that 
S. 4, Partition Act, had no application to 
the case. The Court of appeal below, 
on appeal by the defendant, reversed 
the decision of tho trial Court, and has 
remitted the case to that Court, with 
the direction to which reference has 
already been made. The plaintiffs have 
appealed to this Court. The question 
arising for consideration in this appeal 
is whether the surrender of the two- 
thirds share by the tenants was a trans¬ 
fer within the meaning of S. 4, Parti¬ 
tion Act, which speaks of a share of a 
dwelling house belonging to an undivi¬ 
ded family being transferred fto a per¬ 
son who is not a member of such family 
of such transferee suing for partition, 
and of a member pf 'the family being a 
share-holder undertaking to buy the 
share of such transferee. The word 
“transfer" has not been defined in any 
statute law applicable to this country: 
it has long been recognized to be a tech¬ 
nical term of law by the legislature and 
|by the Courts of Justice. As pointed 
out by Parke, B., in BwUm v. Beevel (l) 
when the legislature uses technical 
language in its statutes, it is Supposed 
to attfltoh to it, its technical meaning 
unless the contrary manifestly appears: 
Isee also Laird v. Briggs (2) and Attorney 
General v. MHehell (3). As it has been 
said, the use of technical terms and 
technical language is necessary for the 
purpose of obviating the diflSoulty that 
1. 16 M & W 807=llJur TIsbIG L J Ex 86. 

3. (1S81) 19 Ch. D 32=45 L T 388. 

S. (1881) 6 Q B D 648=60 JjJQB 406=46 
J P 613=44 L T 6905=29 W B 688.. 


arise by the use of popular expressions 
in regard to legal subjects. So far as 
the use of the word transfer in the] 
Partition Act is concerned, the reason-' 
able view t& take is that it has been 
used in the same sense and in the same! 
way as it has been used in the Transferl 
of Property Act, under which enactment 
transfer includes sale, mortgage, lease, 
exchange and gift, so far as vesting of 
title is concerned. It is worthy of note 
that the word surrender is used in the 
Transfer of Property Act in connexion 
with determination* of a lease (S. lllof 
the Act) and there is no indication in the' 
enactment that a surrender is a mode of 
transfer. It may also bo noticed that 
under the Bengal Tenancy Act, transfer, 
of a holding by a tenant has not been 
placed on the same footing as a sur¬ 
render of the same in favour of tho land¬ 
lord. The term surrender as distingui-j 
shed from transfer is very well known} 
in law; a surrender is a yielding up anj 
estate for life or years to liim that hath 
an immediate estate in reversion or re-’ 
mainder wherein the estate fur life or! 
years may merge by mutual agreement;| 
it is the falling of a lesser estate into a 
greater: (see Co. ijitt. 337 B, 338 a). In 
our judgment, it is not (lossible to bold 
that surreudev by a tenant is transfer as 
contemplated by S, 4, Partition Act:} 
there is no accrual of title so for as the 
landlord is concerned by an act of sar-| 
render on the part of the tenant, sur¬ 
render having only the effect of merging 
the lesser estate of the tenant into the! 
greater estate of the landlord. Tho deci¬ 
sions of the Patna High Court referred 
to in the judgment of the Court of ap¬ 
peal below, do not rest upon the inter¬ 
pretation of S. 4, Partition Act, and 
they do not interpret the word transfer 
as used in that section. In Jumra 
Prosad v. Basdeo'Singh (4) one of the 
cases referred to, it was observed by the 
learned Judges of the Patna High Oou);t 
that the surrender by Hindu widow, of 
a raiyati holding of which she was for 
the time being in occupation, to her 
landlord, was a "giving up of a right or 
interest," and was a transfer of her 
limited interest in the holding. If the 
observation of the learned Judges go 
against the meaning attaohing to tho 
word surrender so far as legal inter- 
pretati on o f the word is eo noerned, and 
4. AIR igffPat 120=^ 1 ^73. 



6ovi. OF Besqaii V. Alimahdi (Bankia, C. J.) C«lcalta 469 

Naxir orderad lo gi« 
to docreo-fcoWaif — 
debtor to leinovo hut atondiRg JW 
moval offected by niucir’a men -Ob|e^|eh W. 
iudgment-debtora — Aecwaed beta no rtwl-, 
of private defence end •**^I“|**Jf 
S. 186-Clvil P, C. ;i908), O. 21, R. 9B. * 

A nazir ■who was oideted to givd posaession oi 
bind to dacree-holder aaked the iudgment*oeWM 
to remove the hut standing on the Md. The 
latter refused and insisted thatil 
be removed they should be removed by the 

naait’smen. Thereupon thenazlrs roentgen 

to remove the huts by catting down Posts m* 
stead of digging and taking them out. The 
acoussd obstructed the nazir 
BO doing, threatened and chased them. Thetr de 
fence was that they did thU in private defence 
to the mischief committed by the nazir and his 
natty to his property. 

Held: that the nazir and 
BQod faith, that the accnaed had no “eat ot 
private defence under the circumstimees and 
that .accused v.ere guilty under S. 160. 

Kkundlcar —for the Crown. 

Dehendra Narain Bhattaoharjee 
Ilemeiita Kumar Biswas iot Acensod 
ill Reference No. 75 of 1932. 

Eankin.C.J.-ln this case we have 
before ua. first of all an appeal piefer- 
red by the Government again at an order 
of acquittal passed by the Subdivisional 
Officer of Notrokona. That officer had 
before him a number of accused persons 
who were prosecuted out of 
stances that arose when the nazir of the 
civil Court went with a large party of 
the auction-puiohaser’s men to give 
possession of certain land under K. M 
0. 21, Civil P. 0. It appears deal and 
it is accepted by the trying Magistrate 
that on 4th April 1931 the 
his peons and with these men of the 
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if they go againsib the meaning _ of the 

word transfer as far as that meaning can 
be gathered from the at itutory pro¬ 
visions contained in enactments relating 
to transfer of property, we dissonb from 
those observations. There can be no 
doubt that a surrender in certain cir- 
cumstances may amount to a 
and operate as such. The case of Aoaui 
Karim Mean v. Miajan Mianjt (o}, de¬ 
cided by this Court is a typical case of 
that description. The learned Judges 
deciding that case, proceeded on the 
footing that the surrender of a Po¬ 
tion of a joint holding by one of the 
tenants was not a valid surrender, 
and such a irrendev was given ell act 
to as a transfer in favour ot tho land¬ 
lord. The question was not there¬ 
fore decided that a surrender was a 
transfer in all cases. In the case before 
us tho validity of the aurrendot by the 
tenants is not in questioa: it is a valid 
surrender of an interest in a tenancy 
which was non-transfcrablo by the 
terms of the document creating the 
tenancy. It could not therefore be said 
as it was said in Abdul Kat ini Mean s 
case (5), refer rod to above, that the 
surrender operated as a valid transfer in 
Ifavourot the landlord. The surrander 
In the case before us was not a transfer 
las contemplated by S. 4. Partition Act. 
dn the above view of tho caas the deci¬ 
sion arrived at by the Courti of appeal 
below, and the or ter of remand passed 
ibv that Court, must bo sot aside; and 
Iwa diroob accordingly. The decree 
Ipaased by the Court of first instance is 
irestovod, aa wo hold that S. 4, Partition 

I. . . .1!.. I'j'v 4;VilU 


« w» hoia S-1 Part ha^-ent in the morning 

lAct has no application to this • question. The nazir 

iThe parties are to bear bnair ovvn cosnS “ ^ substantial time for the em- 

i.u;« rtrtivfc.f' anfl in fche Oourfc o£ ap- ® _ ... «nixAVin.eAiri;o oomd 


in this Court, and in the Court of ap¬ 
peal below. 

Bartlef/. agree. 

jj Order aacor divsli/. 


t. (1916) 32T6 2^2. 
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Rankin, C. J. and Pbahson, J. 

Government ‘of Bengal Petitioners 
Appellants. 

v, 

Alimandi and others Accused ■“ Res¬ 
pondents. „ , a ^ . J 

Government imq" 

nal Reference Nos. 28 °* 1932, 

Decided on l7th November 1932. 

Penal Code (1800), Si. 186, 99 end 82- 


to the lana in —- 

allowed a substantial time for the em- 

pioyees of the 

to terms with the 

After a while according to him after 34 

hours ho refused to wait any lojf" ^ 

told the judgment-debtors party to re 
move their women and chattels. The 
w^en and the chattel ^®’^® 

from the huts.^ the 

certainly and it may be 
respondents also obiooted 

aol o( the hnle. Tl»y 

rently on the gronnd the. the wnt WM 

Mily to give delivery 

the land and was not to give delivery o 

potisrio; of the huts. There was how- 

ever nothing in this obiection and x« 
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was necessary to remove the huts in 
order to give delivery of possession of 
the land. 

It is quite clear upon the evidence 
that the judgment-debtor’s party which 
was a large party present on the land 
was given every opportunity to remove 
the huts themselves. They refused to 
do so and thereupon the nazir said that 
the decihe-holder’s people should remove 
the huts and they proceeded to take 
down the huts some of which were co. 
vered with corrugated iron sheets. When 
these people wore removing Alimuddin’s 
hut, Alimuddin* gave orders and it is 
proved that each and every one of the 
accused before us except perhaps Daro- 
gali on the order of Alimuddin chased 
the nazir, his peons and the decree, 
holder's men with lathi, dao and other 
weapons and drove them from the place 
thereby not only committing assault but 
obstructing further processes of the 
Court. The nazir wrote his report the 
next day and it was filed on 7th April. 
This story and the complicity of each of 
the accused as stated above is clearly 
made out on the evidence and the evi. 
dence of the occurrence as I have en- 
deavoured to describe it was satisfac. 
lory to the trying Magistrate. It may 
here be added that as regards the ac¬ 
cused Darogali, it was proved that at 
the time when the party of the nazir 
was being driven from the site this ac- 
oused set fire to one of the huts which 
contained some straw which was easily 
inflammable. It is quite clear that the 
idea was that by setting fire to one of 
these huts the accused would be able 
to make out that the nazir and his 
party had committed some excess in the 
course of the execution. The trying 
Magistrate was satisfied of this and he 
convicted this accused Darogali under 
S._193, I. P. 0., for fabricating false 
evidence and sentenced him. . 

As Regards the other accused and also 
as regards Darogali on the other char- 
ges, however, the trying Magistrate 
arrived at the verdict of acquittal and 
the reasons which led him to that ver¬ 
dict, are these: He says that as regards 
one of the huts at least which was in 
the shape of a gable roofed hut some of 
the sheets of corrugated ironware bent 
and that the posts which supported the 
chal had not been properly and carefully 
dag out and uprooted but hod been out 
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through two or three feet from the 
ground. He says that this was not done 
with any improper motive but it was a 
careless vi&f of proceeding to demolish 
the hut. As he says that this was done 
with want of due care therefore under 
S. 52,1. P. G., he thinks the absence of 
sufficient care and attention means that 
the huts were not demolished in good 
faith. Thereupon he goes on further to 
say that the party of the nazir were 
committing mischief by carrying out 
this execution. That being so he fur¬ 
ther says that there was a right of pri¬ 
vate defence on the judgment-debtors’ 
party and, on the basis that there was a 
right of private defence on the judg. 
ment-debtor’s part, the last step in his 
reasoning is that S. 99, I. P. G.'did not 
in any way disentitle these accused per¬ 
sons from using force against the nazir 
and his people. S. 90 says 
“ there is no righto! private dofonee against an 
act vrhich does not reasonably cause the appre¬ 
hension of death or of grievous hurt if done or 
attempted to be done by public servant acting 
in ^od faith under colour of his office, though 
thai act may not be strictly justifiable by law” 
and that 

there is no right of private defence against an 
act which does nos reasonably cause the appre¬ 
hension of death or of grievous hurt if done or 
attempted to bo done by the direction of the 
public servant acting in good faith under colour 
of bis office." 

In my judgment there was no want 
whatsoever of good faith on tho part of 
the nazir in giving instructions to have 
these huts removed. The circumstances 
that the judgment-debtors refused to 
remove the huts themselves for which! 
they were given an opportunity and in¬ 
sisted that if they were to be removed 
they should be removed by the nazir's 
men with his authority means that it is 
quite unreasonable to complain that the 
utmost degree of skill was not utilized 
in taking down the huts so as to give 
the decree-holder possession of the land. 
What is suggested is that there was a 
better way of taking down these huts 
than by cutting the posts near to the 
ground and that a more elaborate pro¬ 
cess would have avoided some slight 
bending of the corrugated iron sheets, ij 
have no doubt at all that in givingj 
direction that the huts must be taken 
down the nazir acted in good faith. I 
cannot agree with the trial Magistrate 
that there was any question of private 
defence available to the accused persons 
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in the present esse; neither can it be 
said for a moment that because the ordi¬ 
nary writ under 0. 21, E. 95, Civil P. C. 
does not particularly mention delivery 
of huts or removal of huts the hots can¬ 
not be removed. The auction-purchaser 
is entitled to get the property without 
the property being burdened with those 
huts. As a part of delivering possession 
the taking down of these huts does not 
appear to have been done with any dis¬ 
regard to any right of the judgment- 
debtors which they bad under the pro- 
Iper procedure. In those circumstances 
ithe reasons which the trying Magistrate 
has given for finding not guilty a large 
ibody of persons who attacked the nazir 
iand his party with armed weapons seem 
Ito mo to be without any substance. 

I havw carefully considered and all 
the more carefully in view of the fact 
that the accused persons in this appeal 
have not been represented before us the 
evidence as regards each individual per¬ 
son. That Alimuddin the person who 
gave the order was the loading spirit is 
abundantly clear. It is also clear that 
each of the others except perhaps Daro- 
gali took part in ehasing the nazir and 
his party. I take it on this evidence 
that the nazir and his party on being 
threatened retired and escaped any ac¬ 
tual battery, though, of course it may 
be said that every one of the accused 
persons is guilty of assault. Still what 
happened was that by threat of force 
and immediate throat of force the nazir 
and his party were driven out of the 
field. In these circumstances the charges 
against each of these individual accused 
are of unlawful assembly of obstructing 
a public officer in the discharge of his 
duty and of assaulting a public officer in 
the discharge of his duty. As we are 
dealing with this case here and in the 
absence of the accused, I do not pro¬ 
pose to take action against them under 
S. 143, I. P. C. No doubt they would 
be technically guilty of unlawful as¬ 
sembly the moment they started chasing 
the nazir. On the other hand they were 
living at the spot and they all congre¬ 
gated at the place necessarily and it 
would be a somewhat technical view of 
the matter to punish them for unlawful 
assembly. In the same way while they 
are technically guilty of assault, as 
there is no very detailed evidence as to 
the weapon with which each person was 


armed or what. he actually did in thifl 
connexion, 1 do not propose to find, thema 
guilty on that charge or to impose anjr 
separate sentence. The real substanee 
of this matter is that they prevented 
the nazir from giving possession of the 
land, that they obstructed him in thb 
discharge of his duty and that they did 
so by force and by a threat of force. 

As regards Darogali however I am not 
quite sure about his participation in 
this. But as he has already been con¬ 
victed and sentenced under S. 198, 
I. P. 0., his case may be left out of con¬ 
sideration. The appeal as against him 
will be dismissed. In these circum- 
stances it appears to me that we should 
treat this case as a case under S. 186, 
I. P. C., and in my judgment it will be 
sufficient if wo convict each of the ac¬ 
cused except Darogali on the charge! 
under that section. As the offence under 
S. 186,1. P. 0., is of a somewhat gravej 
character, Alimuddin as the principal 
person must be sentence to three months 
rigorous imprisonment and each of the 
other accused except Darogali will be. 
sentenced under the same section to 
two months’ rigorous imprisonment. It 
remains then to say that this matter 
came before the learned District and 
Sessions Judge who made a reference to 
this Court under the provisions of 
S. 438. Criminal P. 0. (Eeference No.2B 
of 1932) asking us to set aside the ver¬ 
dict of acquittal and to direct a further 
inquiry. In view of the matter having 
been brought to a conclusion in Govern¬ 
ment Appeal No. 1 of 1932, just now 
dealt with, it will not be necessary to 
make any order on that reference except 
to say that in my judgment it was a 
very proper reference to make. 

The learned Sessions Judge had also 
to deal with another aspect of the mat- 
ter. It appears that just before the 
civil Court made its complaint to the 
Magistrate against this treatment of the 
nazir, on 8th April a complaint was 
made to the Magistrate on the P”* 
the judgment-debtors. In the end the 
Magistrate issued summonses upon two 
persons of the anctio.n-purohaeer s party 
namely, Ramesh Chandra Dutta and 
Nathu Singh, the complaint agamst 
these people being of causing rniscmet 
by burning down huts. This complaint 
was brought by Hatimuddin and was 
against the two persons I have named^ 



473 Calcutta Emfebor y . Makhan Laxi 1933 


As it has now been fonnd in a proceed, 
ing in which Hatimuddin is a party and 
in which he had had the advantage of 
being in the position of defendant, the 
burden of proof being on the prosecntion 
that the burning, of the huts and the 
attack upon the nazir’s party was the 
act of the judgment-debtors’ party, it 
seems to me that this counter case is 
one which ought not to be allowed 
to go further. The learned Sessions 
Judge has made a reference to this 
Court (No. 75 of 1982) recommending 
that the order made for issue of sum¬ 
monses on these two persons Bamesh 
Chandra Dutta and Nathu Singh of the 
decree-holder’s party be set aside and 
that the proceedings against them be 
quashed. In my judgment that reference 
ought to be accepted and the order 
which the learned Sessonsi Judge has 
recommended ought now to be made. 

Pearson, J .—I agree. 

K.s. Order accordingly. 
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Pakckridqe and Pattebsok, JJ. 

Emperor 

V. 

Makhan Lai Garodia and another — 
Accused. 

Jury Ref. No. 69 of 1932, Decided on 
3rd February 1933. 

Criminal P. C. (1898), S. 307 — Disagree¬ 
ment with opinion of jury is one of condi¬ 
tions precedent to making reference. 

A disagreement with the opinion of the jurors 
is one of the conditions precedent to make a re¬ 
ference; and a Judge is not justified in referring 
the case to the High Court where his quarrel 
with the jury’s verdict is not that the persone 
who were fonnd guilty should in fact have been 
found not guilty, but that logically other persons 
who have been found not guilty should have 
been found guilty as well. [P 474 0 1] 

Badhica lianjan Ouha —for the Grown. 

Shyama Prasanna Deb —for Accused. 

Order .—In this case the learned Ses¬ 
sion^ Judge of the Assam Valley Dis¬ 
tricts has referred the case of two per¬ 
sons, Makhan Lai Qarodia and Debi Dutt 
(Serangi) alias Eopa Driver, to us under 
S. 307, Criminal P. C. The accused were 
tried together'with three other persons, 
namely, Bhuban Bijoy Singh, Sew Pra¬ 
sad Agarwalla and Sew Pujan, in the 
following oiroumstances: There is an 
unmarried girl whom the medical evi¬ 
dence shows to be of about 20 -years of 
•ir|[e, who at the time of the events in 
A- 


question was living with her brother-m* 
law Gaziram Eooch in Dibxugarh. There 
is a Marwgbti shop keeper in Dibrugarh 
of the name of Lacbiram Agarwalla. It 
is an admitted fact that Lachiram 
formed an illicit connexion with the girl 
Subhadra. It appears that. Laohbiram 
was in the habit at first of visiting 
Subhadra at Gaziram’s bouse. 

In April or May 1982 according to the 
prosecution, Makhania, Bhuban Bijoy 
and his mistress an Assamese Dom named 
Eusum, visited Gaziram's house and ob¬ 
tained possession of the person of Su- 
bbadra by falsely representing that they 
had been sent to fetch her by Lachiram. 
On this the girl consented to accompany 
Makhania and Bhuban. But .she was 
taken by them not to Lachiarani’s house 
but to Eusum's house where She was 
raped by Makhania. She was dis¬ 
covered by Gaziram at this bouse and 
recovered by him. His story is that he 
consented to compromise the matter for 
a sum of Rs. 100 of which Rs, 50 was 
paid on that occasion with a promisO' 
that the balanco would bo paid at a 
later date. He signed a document which 
does not support this theory but lends 
colour to the defence suggestion that he 
agreed to make over his sister-in-law to 
Makhania as his concubine. Whatever 
may be the truth as regards this part of 
the story, it is quite certain that Su¬ 
bhadra returned to Gaziram’s house on 
or about the 10th May 1932 and that a 
fortnight later she was removed from 
that house with her consent to become 
the kept mistress of Lachiram. On that 
occasion formal documents were execu¬ 
ted by the parties duly stamped and em¬ 
bodying an agreement that Subhadra 
should behave as an obedient and faith¬ 
ful wife towards Lachiram who on his 
side undertook to treat her properly and 
provide for her in a suitable fashion. 
Lachiram is a married man whose wife 
lives in the same bouse with him at 
Dibrugarh. Arrangements were accord¬ 
ingly made whereby Subhadra was ^ in¬ 
stalled in a room in a corrugated iron 
building in Dibrugarh belonging to a 
man named Dbaneswar. There were 
other people living in the building in¬ 
cluding a relation of Subhadra’s, a man 
about 25 years of age named ManikBam. 
Subhadra lived in that house, Lachiram 
visiting her there periodically, until the 
night of 10th August 1932. 
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According to the prosecution, on that 
night, Makhania, Bhuban Singh and 
Debi Butt who is a taxi driver, broke 
into the honae and climbed over a parti 
tion into the room occupied by Subhadra 
and forcibly removed her. It is said that 
they carried her from the house tov«'irds 
Debi Butt’s taxi which was standing 
close at hand and that before they 
reached the taxi Subhadra struggled and 
forced them to drop her in the mnd, a 
fact which roused the attention of Sew 
Dayal Hajam, P. W. 2, who claims to 
have rocogniy-od the three persons whom 
I have named. Subhadra however was 
put into a taxi which was driven in the 
direction of some cross roads. There 
were various people in the neighbour¬ 
hood of the cross roads and a consider¬ 
able niftnbor of tliem have given evi¬ 
dence. They say tl'.oy heard the screams 
of a woman as also sliouts of the male 
occupants of the taxi. None of them 
however claims to have recognized Bhu¬ 
ban by sight, though one says that ho 
recognized Pjhuhan's -voice, Subhadra’s 
story ia that she was taken to Knsum’s 
house as on the previous occasion in ^lay 
and tliere ravished by ^Makhania. Two 
days later she was rtimove 1 to a village 
named Romai Vvrhere she was kept in the 
house of one Sow Prasad. Within the 
course of the same d->.y she v^as taken 
from Romai by one of Sew Prasad's se'r- 
vanta, a man of the name of Sew Pujan, 
to another hut belonging to Saw Prasad 
in an adjoining village of tlie name of 
Churikata. Fiom there she was rescued 
by the police and Gaziram. This was the 
prosecution story and charges were 
eventually framed against Bhiiban, Ma¬ 
khania and Debi Butt under Ss. 4.')7 and 
366,1. P. C. and .against Sow Prasad and 
Sew Pujan under B. 36d, I, P 0. Bhu¬ 
ban denied having had anything to do 
with the occurrence and iiaving seen 
Sxrbhadra on or about lOth August. 

On the other hand, Makhania and Babi 
Butt admitted having taken the girl 
away from Knsum's house to Romai on 
i2th August, Makhauia’s story was 
that Subhadra consented to accompany 
him in May, as the document signed by 
Gaziram on 10th May indicates, but that 
Lakhman bad subsequently obtained 
possess'ion of her by a trick. He said 
that on 10th August, ho received tk mes¬ 
sage from Subhadra asking him to te- 
move her from Lachiram’s cofttxol (kud 


that he therefore made iirrahfipms^its- 
with Bebi Butt for the use of the'- lire- 
ter's taxi with v/hioh he went {O' tii#' 
house where Subhadra was living 
took her away in the taxi at her request 
and with her consent. Similarly bo ad- 
mitteJ the removal of Subhadra from. . 
Dibrugarh to Romai on 12th August, and 
statos that this was done with Sn- 
bhadra's approval. Sew Prasad and Sevr 
Pujan also stated that they had acted 
very much in the way that the prosecn- 
tion alleged, but they said that the girl 
had approved the arrangements that 
were made and that she was cheerful 
throughout and that they had no sus¬ 
picion that she was the victim of abduc¬ 
tion. The jury unanimously found Bhu¬ 
ban Singh, Sew Prasad and Sew Pujan 
not guilty of the charges framed against 
them. Tiie learned Sessions Jifdge has 
accepted the verdict of the jury and has 
acquitted these three persons. The ju^ 
however unanimously found Makliania 
and Bebi Butt guilty under Ss. 157 and 
.360,1. P. C. The learned Judge has not 
accepted this verdict and has recorded 
that in his opinion it is perverse and op¬ 
posed to the weight of evidence, and has 
also recorded that it is necessary for the 
ends of justice to refer their case to the 
High Court. 

When we turn to the learned Judge s 
letter of reference, its terms occasion 
considerable doubt in our minds whether 
the circumstances of the case bring it 
under S. 307, Criminal P. 0., at all. 
There is no statement in the letter that 
it is necessary for the ends of justice to 
refer the case to us, but having regard 
to what was recorded by the learned 
Judge at the time of the verdict, this ia 
of trifling importance. What is however 
of importance is that the learned Judge 
states that he would have been prepared 
to act upon a verdict of guilty against 
Bhuban, Makhania and Debi Butt under 
S. 366,1- P. 0. He says however^ that 
he has not recommended the conviction 
of all these three, because there seems to 
him to be a considerable element of 
doubt in the case, and because the 
verdict of the jury showed that they 
thouglit the principal witnesses capable 
of falsely incriminating the most impor¬ 
tant of the accused. It is clear thatl 
what has weighed with the , learned j 
Judge is not so much the opinion that, 
the verdict of guilty with regard to thesei 
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two aoonsad is'erroneous ia fact, as his 
jviow that if the jury were prepared to 
ponviot these two aooused on the prose- 
pution evidence, they should also have 
jconvioted Bhuban Bijoy. As we have 
had occasion to observe before, this line 
of reasoning is to be applied with a con¬ 
siderable degree of cantion. It is noto- 
Tioas that in this country, as probably 
elsewhere, it is not an uncommon thing 
for the witnesses to give a substantially 
correct story but at the same time to en- 
deavour to implicate the innocent as 
well as the guilty. If the Court suspects 
that the evidence of a witness is affected 
by a motive of this sort, it will be reluc¬ 
tant to accept any portion of that evi¬ 
dence; but at the same time, it is going 
too far to say that the jury are acting 
perversely, because they are of opinion 
that the evidence of certain witnesses 
proves the guilt of certain of the accused 
but does not prove the guilt of their 
co-accused, although on the face of it, it 
implicates the latter in an equal degree. 

It appears to us that the very fact that 
the learned Judge was in doubt whether 
to recommend the conviction of Bhuban 
Bejoy or the acquittal of Makhania and 
Debi Dutt, shows that he could not be 
said to disagree with the verdict of the 
jurors within the meaning of S. 307, 
Criminal P. 0. A disagreement within 
the meaning of that section is one of the 
conditions precedent to a reference; and 
we very much doubt whether a Judge is 
justified in referring the case to this 
Court, where his quarrel with the jury’s 
verdict is not that the persons who were 
found guilty should in fact have been 
found not guilty, but that logically the 
persons who have been found not guilty 
should have been found guilty as well. 
However we do not desire to dispose of 
the reference on this ground, although 
we consider it a substantial ground. 
'{After considering the case on merits also 
the Older proceeded.) In these circum¬ 
stances we feel that the reference should 
be rejected, and we accept the verdict of 
the jury and convict Makhania and Debi 
Datt under Ss. 457 and 366,1. P. G. hav- 
ing regard, however, to the disreputable 
character of all the persons concerned, 
we do not think that a heavy sentence 
is called for. We therefore sentence 
Makhania to one year’s rigorous impri- 
sonment under S. 366 and Debi Dutt to 
«ix myths’ rigorous imprisonment under 


that section. We pass no separate sen¬ 
tences under S. 457. If on bail, they 
will forthwith surrender to their bail 
bonds andfserve out the sentences imposed 
on them. 

B..S. Onder accordingly. 
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Guha and M. C. Ghose, JJ. 

Kshetra Mohan Pal Choudhury — 
Plaintiff—Appellant. 

V. 

Tufani Talukdar and others — Defen¬ 
dants—Respondents. 

Appeal No. 2479 of 1928, Decided on 
3l8b May 1932, 

Registration Act (1908), S. 17 —Registra¬ 
tion of mere partition list containing list of 
properties is not compulsory. 

A mere paitiiion list containing a list of pro¬ 
perties is a momoranilnm and does not require 
cegiatration. Whether such document is or is 
not a deed of partition must be decided on peru¬ 
sal of docirnient itself. [P 475 0 1] 

Basok and Prakash Chandra Pakrasi 
—for Appellant. 

Annada Ch. EarkooniorJyotish Chan¬ 
dra Guha and Amriia Lai Mukerji for 
Respondents. 

Guha, J. — This appeal is directed 
against the decision of the Subordinate 
Judge, Second Court, Dacca, dated 8th 
June 1928, holding that the plaintiff- 
appellant in this Court could not main¬ 
tain a suit for enforcement of a mort- 
gage. The mortgage bond on which the 
plaintiff’s claim in snit was based, was 
executed by defendant 2 and his father 
in favour of defendant 6. The plain¬ 
tiff’s case was that the loan was ad¬ 
vanced out of joint family funds of the 
plaintiff and his brothers, defendants 6 
and, 7; that the bond was allotted to 
the share of the plaintiff by virtue of an 
award made by an arbitrator. The 
document conferring a title to the plain¬ 
tiff to recover the mortgage money, was 
dated the 4th Ealgoon 1332, B. S. by 
which a list of bonds which were allot¬ 
ted to the share of the plaintiff and 
which the plaintiff received from the 
arbitrator was prepared. The plaintiff’s 
claim in suit, specially his title to re¬ 
cover the mortgage money, was denied 
by defendant 6, and it was this defen¬ 
dant who contested the plaintiff’s claim 
iu suit. It was pleaded by him that 
there was no valid or oompetentf parti¬ 
tion between the brothers; that the dues 
under the mortgage bond in suit not 
allotted to the plaintiff’s share. 
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The issue raised at the instance of the of the other questions, if any, arising 


contesting defendant 6 in this behalf, 
was whether the plaintiff could main¬ 
tain the suit as framed. On this ques¬ 
tion the trial Court, as also the Court of 
appeal below have agreed in holding 
that the suit was not maintainable. 
According to the Courts below, the docu¬ 
ment dated the 4th Falgoon, 1332, B. S. 
to which reference has been made above 
was an instrument of partition, and it 
not being a ' registered one, no evidence 
could bo allowed to be given by the 
Jplaintiff in proof of the partition by 
[virtue of which the mortgage bond in 
suit was allotted to the plaintiff’s share. 
The plaintiff has appealed to this Court. 
iWe have carefully gone through the con¬ 
tents of the document upon which the 
plaintiff’* title to recover the mortgage 
■money is based, and we are not able to 
take the view that has been taken by 
jthe Ooucts below in regard to the same. 
The document is no doubt signed by 
the parties to whose shares the different- 
bonds mentioned in the list contained 
in the document are allotted; but wo are 
unable to hold that it was an instru¬ 
ment of partition, of which registration 
was compulsory, under the law. The 
document containing a list is a memo¬ 
randum; a more partition list contain¬ 
ing a list of properties, does not require 
registration. Whether such a document 
is or is not a deed of partition must be 
decided on perusal of the document 
itself. It is, in my judgment, impossi- 
i)le to extend the provisions of the 
ilegistration Act to the document under 
consideration in the case before us; and 
we hold that want of registration of the 
same did not invalidate the plaintiff’s 
title to the mortgage bond in suit. 
According to the purport and meaning 
of the document, the suit as instituted 
hy the plaintiff was maintainable at 
his instance. The mortgage whioh was 
sought to be enforced having been allot¬ 
ted to bis share, according to the award 
of the arbitrator, and to whioh award 
defendant 6 in whose favour the mort¬ 
gage bond was executed, had expressly 
signified his assent, by his signing the 
list contained in the document. 

In the above view of the case before 
us, the deoision and decree of the Courts 
below dismissing the plaintiff's suit 
must be ‘set aside, and the ease romit- 
tod to the trial Court for determination 


for consideration in the suit, vlf^fthq, 
mortgagor defendants hare no defenqe 
in the suit, the plaintiff would be en< 
titled to a decree as prayed by him in. 
the suit. In the result, the app^l U 
allowed aud the case remanded. We’ 
make no order as to costs in this appeal 
and the costs in the Courts below. 
Parties are to bear their own costs in. 
the litigation up to the present stdge. 

M. C. Ghose, agree. 

K.s. Appeal allowed. 
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Mukebji, J. 

Amulya Kumar Samaddar and others 
—Plaintiffs—Appellants. 

v. 

Annada Charan Das and others—Do- 
fondants—Bespondents. 

Appeal No. 263 of 1930, Decided on 
13th July 1932. 

Civil P. C. (1808), Q. 26, Rr. 4 and 9— 
Quection at to whetbier certain atructurea 
are old or new—Commiaaien muat be laaiied 
under O. 39, R. 7 and not under O.26 
Civil P. C. (1908), O. 39, R. 7. 

Where the question to be decided is whethoc 
certain structures ate old or new, the proper pro¬ 
cedure is to issue coraniission under 0. 89, R. 7. 
and not under 0. 26, B. 4 or B. 9. [P 476 C 2] 

Nripendra Chandra Das and Nikunja 
Behari Boy —for Appellants. 

Satindra Nath Boy Chowdhury—lot 
Respondents. 

Biraj Mohan Majumdar— for Deputy 
Registrar. 

Judgment.— The plaintiffs ' who have 
been unsuccessful in both the Courts be¬ 
low in a suit whioh they had instituted 
for recovery of possession from the 
defendants on the ground that the latter 
had abandoned a raiyati holding which 
they held under the plaintiffs have pre¬ 
ferred this appeal. So far as the findings 
of the two Courts below are concerned 
they are very clear and specific and if 
there was no error of procedure or irregu¬ 
larity in the proceedings the findings 
could not possibly have been interfered 
with in second appeal. Unfortunately, 
however owing to an erroneops pr<^- 
dure that was adopted the plaintiffs 
appear to b^ve been put to a position of 
very great difficulty and that has oco&* 
sioned an amount of prejudice ko them 
whioh cannot possibly be overlooked. A 
question arOse as to whethes certain 
huts standing on the land had been Ire- 
oently constructed or were in existenoe, 
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from long time before. For the purpose 
of having this matter inquired into, the 
Munsif issued a commission for local in¬ 
vestigation. The V7rit that was issued 
was in the form prescribed for a com¬ 
mission to examine absent witnesses 
which is issued under 0. 26, Br. 4 and 
18, Civil P. 0. This form was altered to 
suit a commission for holding a local in¬ 
spection. The heading was altered in 
that way and the body of the writ was 
also to a certain extent altered it being 
stated that the Commissioner was re¬ 
quired to hold a local inspection of the 
disputed lands and that tbe inspection 
would be held in the presence of all the 
parties or their agonts in attendance. 
But the portion which is to bo found in 
a writ for examination of witnesses, 
namely, that the parties or their agents 
would be at liberty to question the wit¬ 
nesses on the points speoiQed etc., was 
not struck out. On this commission the 
Commissioner proceeded to the spot, 
held a local inspection and examined 
certain witnesses who were produced 
before him on behalf of both the parties, 
and then made a report. At the hear¬ 
ing before the Munsif objection appa¬ 
rently appears to have been taken to 
the form in which the commission was 
issued as also to the reception of the re¬ 
port and the deposition which he had re¬ 
corded as evidence in the case. This ob¬ 
jection was given effect to by the Man- 
sif and he said in his judgment: 

“ A PleadeE-Oommiasfoner was appointed on 
the prayer of the plaintiffs to inspect tho huts 
but his report cannot be taken in evidence as 
it was not proved by examining the Commis¬ 
sioner. After the closing of the case and of 
defendants’, plaintiffs’ pleader while arguing his 
case filed a petition to examine tbe Pleader- 
Commissioner in order to prove his report, but 
I disallowed the prayer as it would have been 
seriously prejudicial to tbe defence if the Com- 
mleeioner would bo allowed to be examined at 
that late stage.” 

This matter formed one of bite grounds 
of coiiplaint in the memoradum of ap¬ 
peal, which was preferred to the Subor- 
dinate Judge and appears to have been 
pressed before him on behalf of the ap. 
pellants. Tbe Snbordinate Judge dispos¬ 
ed of the question in this way. Be says: 

” From the records of the suit, it seems that 
this Conunissloner must have been appointed 
under 0.39, B. 7, Oivil P. 0., and not under 
0,36, B. 9, Civil P. 0., lor the mode of ap- 
pointifient under the latter order wap not fol¬ 
lowed. Hence the report of the Commissioner, 
• unless proted regularly, could not be evidence in 


the case and as plaintiffs did not take any ste^ 
except at a stage too late, the learned lower 
Court did not receive the report in evidence and 
did not allow the plaintiffs to get it proved. In 
my opinion, also the learned Munsif followed 
the right course ” 

Now having regard to the purpose] 
for which the commission was is¬ 
sued it is quite clear that tbe mat¬ 
ter should have been dealt with not' 
under any of the provisions of 0. 26! 
at all, bub under 0. 39, E. 7, tho pro¬ 
per procedure being for the party to 
apply to the Court to authorize eome 
particular person to go upon the land 
or enter the structure standing on ifr 
for the purpose of making an observa¬ 
tion with regard to the condition of 
things existing there and to have coma 
back to the Court to give his evidence 
as regards the result of such Observa¬ 
tion. • That no doubt was the proper 
provision of the law to be resorted to! 
for meeting tho requirements of a case 
of this nature. That rule evidently 
was lost sight of by the lo.arned Mun- 
siff and what he did was to issue a com¬ 
mission which on the face of it pur¬ 
ported to ho issued under 0. 20, B. 4 
which rule however lias got no applica¬ 
tion whatsoever to the case being a rule' 
which enables tho Court to issue a com¬ 
mission for the examination of absent 
witnesses upon certain circumstances 
but which may perhaps bo and is in¬ 
deed sought to be justified upon tbe 
provisions contained in 0. 26 E. 9 of 
•the Code. 

The last mentioned rule however was 
not meant to cover a case of this dis- 
cription. It only enables tho Court to 
depute a Commissioner to hold a local 
investigation for the purpose of eluci¬ 
dating a matter in dispute or ascertain, 
ing the market value of tha property 
or ascertaining tho amount of mesne 
profits or damages or annual net pro¬ 
fits etc. The only part of this rule 
within which a matter of this disorip- 
tion may be reasonably attempted to be 
brought is the part which says that a 
commission may be issued for the pur¬ 
pose of elucidating a matter in dispute. 
This commission however was not for 
the purpose of elucidating any matter 
about which the parties were at vari¬ 
ance because there v/as nothing which 
required any fexplanation. What was 
■ required was a decision on the question 
as to whether what was asserted on be- 
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half of the other side namely that the 
fltracturea standing on the land were 
tecent and not old structures was a 
true assertion or not a matter about 
■which the Court and the Court alone 
had jurisdiction to inquire into and de¬ 
cide opon. The whole procedure that 
was adopted in this case was there- 
fore wrong. Besides all these, there was 
a defect in the. writ which necessarily 
had the eCfoot of misleading the parties. 
The writ by the terras contained in its 
body provided for the examination and 
cross-examination of witnesses, it never 
having been the intention of the Court 
at all to issue a commission for that 
purpose. It is not suggested that such 
witnesses as were examined by the Ooin- 
missioner, in fact, in execution of this 
writ fulfilled tho requirements men¬ 
tioned ilf O. 2G, B. i. Tho whole thing 
therefore was misconceived and as a 
result of this irregularity and defect 
witnesses who wore oxaminod beforo the 
Oomraissioncr wore not examined beiore 
the Court and their deposition was lost. 
Tho report of tho Commissioner also was 
of no avail to oitlier side. I am clearly 
of opinion that the Courts below should 
not have loft tho matter in tho state in 
which they have done in their judgment. 

The proper course, in my judgment, 
to adopt in tliis case would be to allow 
the appeal, set aside the decision of the 
Subordinate Judge complained of and to 
eend the case back to his Court so that 
he may now give the appellants an op¬ 
portunity to examine tho Commissioner 
and the four witnesses who wore exa¬ 
mined beforo the Commissioner or such 
of them as he may desire to do and after 
they have been so examined the respon¬ 
dents should bo given liberty to exa¬ 
mine such other witnesses as they may 
desire to do in rebuttal of the evidence 
adduced on behalf of tho plaintiff. That 
being done the Court below will proceed 
ato give the parties an opportunity of 
r guing their respective oases and^ then 
dispose of the appeal before him in ao- 
cordance with law. There will be no 
order as to costs in this appeal. 

Appeal allowed. 
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MDKBBII and BAETLByi W.. - 

"Bemanta Kumari Beftt'^Appeliaafr. 

V. 

Sefatulla Biswas — ^Bespondent. . 

Appeal No. 122 of 1929, Decided on 

22nd July 1932, , ^ ■ 

(a) Civil P. C. (1908), O. I, R, 9 — L«M» 
•ettlad by plaintiff with twa penant tar 
definite pariad — Sale af jate for arrears of 
rent and purehaia by laii of ana af latsaas— 
Suit for khaa poMaiiion after expiry af. 
period resitted by perten alleging te be 
lessee from original lessee on ground that 
lease granted to original person had not 
determined—Purebasw and original lessees 
arc not necessary parties but only proper 
parties—Effect of non-joinder of them is net 

^settled land for cultivation lot a 
period of ten years with A and AT. The jotc was 
sold for arrc-irs of rent and the purohasat con- 
Unuodto cultivate for the remaining term of 
lease. After the expiry of the terms plamtin 
settled the land with other persons who were 
dtspossossod by S who claimed to be a lessee from 
A. In a suit for khaa possession, the purchaser 
and tho original lessees ware not impleaded: ■ 
HcH : that they wore not necessary parties 
but only proper parties, that their non-joinder 
w.a 3 not fatal to the maintainability of the suit, 
that even though they were not bound by the 
decree that may be passed, plaintiff was entitled 
to a decree if what he had alleged 

^'7b)^Landlord and Tenant-Mere non-pay¬ 
ment of rent does not prove abandonment ot 

Mere non-payment of rent does not indicate 
an intention on part of lessee to 

tonano^.^^gaj Tenancy Act (1888), S. 89 — 
Original lease for definite term containing 
renewal clause with no term fixed — Merely 
on expiry of sucb period, relationship aa 
lessor and lessee does not cease where 
lessee is in possession unless there is waiver 

the original lease for a fixed ^riod com 
tains a renewal clause with no term fixed, ana 
the lessee continues in possession after tlm expiry 
of the original term the mere fact that the oxi- 
cinal term has expired in the absence of any 
circumstance suggesting a waiver of 
ought not to bo regarded as determining the 
relationship between tho parties and the le^r 
before he makes a fresh settlement is bound to 
give notice to the original lessee about issue of 
leases: Case law referred. [1 t80 0 3] 

Brojolal Chakravarli, Debendra Na^h 
BoQohi and Bansoti Bal Sircar for Ap- 

Chandra Qupia, Dinesh Chandra 
Boy, Satish Chandra Sinha, Brovas 
Chandra Ohatterjee for Amulya Narain 
Biswas and Sudhir Kumar Khastytr — 
for Beapdndent. . 

Prafulla Chanda Chakravatt% — for 
Deputy Begistm, 
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Judgment .—The plaintiff’s case shortly 
pat was as follows; By a lease dated 4th 
Agrabaon 1320 (20th November 1913} 
the plaintiff settled a char named Chur 
Udaipur, consisting of about 392 bighas 
of land, for a period of ten years with 
bne Asiruddi Hazi and one Kazem Mun- 
sbi, for purposes of cultivation. The jote 
was’sold in execution of a decree for 
arrears of rent for the period 1324 to 
1327 B. S., and purchased by one Syed- 
uddin, son of Asiruddi Hazi on 24th 
October 1922. Syednddin thus came into 
possession and continued to be so for the 
unexpired portion of the lease. The 
term of the lease expired in Kartic 1330, 
when Asiruddi gave up possession, so 
that the ohur reverted to the khas pos¬ 
session of the plaintiff. The plaintiff 
then caused proclamation for settledaent 
of the chur to be made by beat of driim 
and by affixing notices at various places, 
got the chur surveyed and chittas and 
khatians prepared and then settled it 
with the pro forma defendants, such set¬ 
tlements being made during the period 
Falgoon 1330 to Baisakh 1331. Defen- 
dant 1 Sefatulla Biswas (who had taken 
a lease of a half of the chur, i. e., of 19G 
bighas, from Asiruddi) at first tried to 
obtain a ssttloment, but having failed 
therein, created various disturbances 
and eventually dispossessed the proforma 
defendants. The plaintiff therefore in¬ 
stituted this suit on 9th March 1927 for 
recovery of khas possession or if it be 
found that the pro forma defendants had 
raiyatl rights then for recovery of joint 
possession with them, and also for 
mesne profits. 

Defendant 1 in the suit was the said 
Sefatulla Biswas as already stated. 
Defendants 2 to 37 are sub-lessees and 
other persons whom defendant 1 set up 
and who are alleged to have been acting 
in concert with him in the matter of the 
dispossession. Defendants 3^ to 76 are 
the 1^0 forma defendants. The written 
statement of defendant 1, under whom 
the contesting defendants, namely, de¬ 
fendants 2 to 37 claim, is important. He 
pleaded that the suit could not proceed 
as the jotedars Asiruddi Hazi and the 
heirs of Eazem Munshi were not parties 
to it and without determining whether 
they had given up the lands. He denied 
that 4Biruddi or Eazem or the heirs of 
the hatter or Syednddin ever abandoned 
jthe holding, and asserted that conse¬ 


quently the plaintiff had no right to make 
a fresh settlement of the lands. He also 
denied the allegations as to the issue or 
service of*the proclamations for settle, 
ment. A written statement was originally 
filed on behalf of defendants 2 to 37 in 
which only a barga right and no per- 
mancnt right was sot up. The suit pro¬ 
ceeded and eventually there was a decree 
on a compromise as amongst the plain¬ 
tiff, defendant 1 and some of the pro 
forma defendants, defendant 1 getting 
a quantity of land for himself, and ex 
parte against defendents 2 to 37. Sub¬ 
sequently the ox parte decree was set 
aside, and defendants 2 to 37 wore al¬ 
lowed to file a fresh written statement, 
it being held that the first written state¬ 
ment filed on their behalf was not really 
theirs but was the handiwork of defen¬ 
dant 1 who had practised a fraud on 
them. They filed a fresh written state¬ 
ment pleading that the tenancy of 
Asiruddi and Ka/em had not been deter¬ 
mined, that they themselves had taken 
settlements from defendant 1 whose 
tenancy was subsisting and that, in any 
case, they were tenants bona fide holding 
under the latter and so not liable to 
eviction. Tbo Subordinate Judge has 
dismissed the suit. Hence this appeal 
by the plaintiff. 

The main question, which the Subor- 
dinate Judge treated as a preliminary 
question in the case and on the decision 
of which he has dismissed the suit, is, as 
he put it in his judgment, a question as 
to non-joinder, namely, non-joinder of 
Asiruddi, of the heirs of Kazem and also 
of Syeduddin. In reality however it is 
not^ a mere question of non-joinder but a 
question of substance as well. He held 
that the plaintiff had failed to prove 
that these persons had no subsisting 
rights, that the question as to whether 
the lease in favour of Asiruddi and 
Eazem had determined or not or whe¬ 
ther Syeduddin had a subsisting tenancy 
or not could not be decided in the ab- 
sence of those persons, and be observed ; 

" If they were made parties, they would be 
able to produce evidence, which the contesting 
defendants are not in a position to produce, that 
their lease had not been legally determined; so 
in their absence the plaintiffs right to settle 
lands to the pro forma defendants cannot bo 
established. This non'joinder of necessary par 
ties is fatal to the plaintiff's ease. The plaintin 
has not impleaded the parties whose right to 
remain in possession cannot be ignored.” 
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In our judgment, there is considerable 
dilGculty in regarding these persons as 
"necessary” as distinguished from "pro¬ 
per” parties, so as to make their non¬ 
joinder fatal to the suit. They were 
certainly very proper parties, but hav¬ 
ing regard to the frame of the suit it 
cannot, in our opinion, be said that in 
their absence the suit was not main- 
taiuable. Any decision arrived at in 
their absence would not, of course, be 
binding on those parsons, and it may 
even bo that such a decision may be 
rendered infructnous by these persons 
because of the fact that they would not 
be bound thereby. But even then, if 
what the plaintiff alleged is proved, the 
plaintiff is entitled to have a decree, 
whatever its practical effect or conse- 
(]uooce’ qpay bo. The real question is a 
question of the merits, which as indi¬ 
cated above is closely intermingled with 
the question of non-joinder. To deal 
with the merits a few more facts require 
to be stated. The kabuliat executed by 
Asiruddi and Kazem was as already 
stated, for a term of 10 years tc expire 
in Kartic 1330; but in it there was the 
following clause ; 

" If on the expiration of the term we apply 
for obtainiog scttlomout of the .'iforciaid laud at 
a teasonible or proper rate of rent, you will grant 
a fresh settlement to us or to our heirs or legal 
repxesentati\os,” 

In Sefatulla's kabuliat in favour of 
Asiruddin, which as already stated was 
executed in 1919, it was recited that the 
jote which the latter was holding was a 
kayemi jote, but it was also stated; 

‘‘ Your term in respect of the land described in 
the schedule will expire in the month of Kartic 
1330.' I shall not be able to plead for abatement 
of rent for that reason. If you take a fresh 
settlement of the said proporty from the zamin- 
dat Ilemania Kumaii you will not be entitled to 
eject me from the property described in the 
schedule.” 

The arguments addressed to us on be- 
half of the appellant are of a three fold 
description. In the first place it has 
been contended that Asiruddi and Kazem 
never appeared to take a settlement al¬ 
though it was publicly proclaimed that 
a fresh settlement was going to be made; 
indeed it was alleged in the evidence 
that there was positive retnsal on their 
part to take a fresh lease. Secondly, it 
has been urged that there was. In fact, 
abandonment on the part of Asiruddin 
and Kazem and also on the part of 
Syeduddin, as was the oase alleged in 
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the plaint. And thirdly, it has been 
maintained that the plaintiff Was . enti¬ 
tled under the law to regard the tonanqy 
as having come to an end. Bo far m the 
first of these contentions is ooneerned 
we are in entire agreement with the 
Judge below in the findings of fact, that 
ho has arrived at. We hold that the case 
put forward on the appellant's behalf 
that two officers of Asiruddin and one 
Abdul Sobhan on behalf of Eazem'a 
heirs told them that they would not 
take a renewal is not proved. At the 
same time we are not inclined to accept- 
as true the evidence that has been ad¬ 
duced OD behalf of the defendants that 
negotiations were going on with those 
persons when the fresh settlements were 
made. We think the evidence on the^ 
whole justifies the finding that the plain¬ 
tiff’s officers took the position to be that< 
Asiruddi and Eazem’s heirs had no exis¬ 
ting right and on that supposition pro¬ 
ceeded to deal with the lands. As regards- 
ths second contention we are of opinion 
that that also has not been made out. 
Nothing has been proved which can 
reasonably lead us to hold that there 
was abandonment either in fact or in. 
law. It is true that rent was not being 
amicably paid, but that is hardly any 
indication that there was an intention to 
give up the property, when the amounts 
were being paid in one way or another 
and when the property was put up to 
sale, either the ■ sale was set aside by 
payment of the decretal amonnt together 
with compensation or the property was- 
purchased in the name of Sayeduddim 
son of Asirnddin. There is evidence th£b 
the tenancy was a profitable one. On 
the other hand the attempt made by the 
plaintiff to prove that possession had, in 
fact, been given up by those persons has 
not succeeded. The sub-tenant Sefat 
and bis under-tenants were on the land, 
and there is nothing to indicate that 
Asiruddi or Syeduddin, and Kazem’s 
heirs were not in possession of the lauds- 
through those persous as before. 

The third contention is the only one 
that deserves a more careful considera¬ 
tion. The position taken up by the plain- 
tiff is that, in any case, on the expiry of 
the lease and when there was no prayer 
tot renewal she was justified in treating 
the tenancy at an end and in making, 
fresh settlement of the lands with the pro 
forma defendants; ignoring such posses-. 
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61011 as AsirudOi or Syeduddin or Ea^sem’s 
boirs or Sefat or the subordinate tenants 
or bargadars who may have been on the 
lands had. As observed by the Judioial 
Committee in the case of WaUon k Co. 
y. JSom Gkand Dutt (l); 

"in Bengal the Courts oi Justice, in cases where 
no epecifio rale eaists, are to act according to 
joatice, equity and good oonscienoe." 

In England where the original lease 
provides that the lessee must apply for 
a renewal within a specified time, the 
condition is not regarded as implying 
that titne is to be regarded as the essence 
of the Contract unless there is clear 
stipulation to that effect either express 
or implied: see Hearne v. Tenant (9). 
In Lewis v. Stephenson (3) it was said 
that where a lease is silent as to the 
time when application should be mad^, 
it has been said that it must be nia^e 
with a reasonable time before its expira¬ 
tion. But it has been pointed out that 
this dictum was obiter: (see Foa on 
Landlord and Tenant, Edn. 6, p. 360 
where it is also said, quoting Job'v. 
Barrister (4), affirmed, in 26 Ch. 125, that 
it is not, as it is thought to be inferred, 
that the lessee will necessarily lose his 
right of renewal by not having made the 
applidatiOn if he continues in possession 
afterwards with the sanction of the 
lessor). If one party is guilty of delay 
the other may call upon him to fulfil the 
agreement within a reasonable time and 
any farther delay after notice will defeat 
a oiaim to specific performance whether 
made by the lessor or by the lessee un- 
lesB capable of satisfactory explanation. 
In Foa on Landlord and.Tenant, Edn. 6, 
p.^429 it is said: 

"Hence though an agreement to let for a sped' 
fled term, with a stipaution to grant a lease at 
the tenant's request for a tuther epeoiflecl term 
at the same rent, may be specifically enforced at 
the instance of the lessee unless he has waived 
his eight (i£c Ilctry v. Clements) (6), affirmed 
43, A. p. IdO) at any time after expiration of his 
first turn (ifOSS v. Burton) (8), so long as he has 
oontinned in possession with the saUbtlon of the 
lessor ^ueMand v. Papillon) (7), or (as it has 
been otbarwise expressed) as long as the relation 
of landlord and tenant ooniinues v, 

Ford (S) Me Ilrap v. CfeMeafs) (S) the lessor 
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may call upon him to decide if he will taka the 
the lease, and any delay on the part of the lessee 
after receiving such notice will be fatal, [Ilersey 
V. Oibbeit (91j per Lord Romilly M. B.].” 

Now the' oiroumatanoes under which a 
holding over may be presumed may not 
have been present in this case; but there 
wa# no waiver of the clause, and the 
original tenants were in possession by 
themselves and through sub-tenants. If 
the lessee continues in possession, when 
there was a renewal clause in the origi¬ 
nal lease, by himself or his under-ten¬ 
ants, after the original term without 
exercising his option, he is liable for 
rent in an action for use and occupation: 
{Christy v. Tawred (10); Waring v. 
King (ll). In the case of Mo Ilroy v. 
Clements (5) in the judgment of the Court 
of appeal no grounds are given, and it 
would seem that the original relation¬ 
ship was supposed to continue because 
the lessee continued in possession. When 
the original lease contains a renewal 
clause with no term fixed, and the lessee 
continues in possession after the expiry, 
of the original term the mere fact that 
the original term has expired in the ab¬ 
sence of any circumstance suggesting a 
waiver or refusal, ought not, in our 
opinion, to be regarded as determining 
the relationship between the parties. 
Moreover a contrary assumption would 
militate against the spirit if not the 
letter of S. 89. Ben. Ten. Act. 

Wo are of opinion that the plaintiff, 
before she made the fresh settlements 
was bound to give notice to the original 
lessees. Proclamation may have been 
issued inviting people to take fresh settle¬ 
ments, but we are not satisfied that the 
original lessees had any notice or know¬ 
ledge, from which a refusal or waiver on 
their part could be inferred. Wo think 
the Court' below was right in the view 
it took of the merits of the case. We 
accordingly dismiss the appeal, with 
costs to the appearing respondants. other 
than respondent 1, 

K>8. .. _ Appeal dismissed. 

9. (1851). 16 Beav 174=2 W R 206=28 L J Ob 
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Panckridgb and Pattbbson, JJ. 

Montajaddin Choukidar —Accused — 
Petitioner. 

V. 

Emperor —Opposite Party, 

Criminal Revn. No. 785 of 1932, De¬ 
cided on Ist March 1933. 

(a) Criminal P C. (18H8), S. 195 (1) (c)-Of- 
fence by party to civil proceeding*—Docu¬ 
ment given in evidence in luit—Complaint of 
■civil Court is necessary—Penal Code, S. 468. 

Wboro an offence is committed by a party to 
a proceeding in a civil suit in rospcct of a docu¬ 
ment given iu ovidcnce in sucli suit, no crimi¬ 
nal Court can take coguixauce except on the 
written complaint of the said civil Court 
under S. 105, 01. 1 (c) and in absence of such 
complaint conviction under S. 46S, Venal Code, 
.should be sot aside. LV 48], G 2] 

(b) Rc^stration Act (1908), S.82—Charge 
not specuying abetment—No failure of jus¬ 
tice—Accused not misled—Omission is im¬ 
material. 

Whero a person assists another in personating 
him as a third person, ho abets such other's 
olTeuco under 8. 82 (c) and thereby renders 
himself liable to punisiuiiont under 8. 82 (d). 
The mere fact that tlio charge docs not specify 
Ihc offence of abetment is immaterial i's short¬ 
comings having not misled the petitioner in 
any way or have not occasioned failure of jus¬ 
tice. [P 481 C 2; V 482 C 1] 

(c) Criminal P, C. (1898), S. 439 —Finding 
of civil Courtis not always binding. 

High Court as a criminal Court of revisian 
is not bound to pay much attention to the 
diidinga of the civil Court specially when the 
tliiding is one against which the person affected 
by it could not appeal because ho was successful 
in the suit on other grounds. [J* 482 0 IJ 

Sxires Chandra Taluhdar — for Peti¬ 
tioner. 

Khondkar —for the Crown. 

Order. —The ground on which this 
Rule was obtained is that the alleged 
od'enco having been committed by a 
party to a proceeding in a civil suit iu 
irospect of a document given in evidence 
■in such suit, no criminal Court can 
take cognizance except on the written 
icomplaint of tho said civil Court under 
S. 195, Cl. 1 (c), Criminal P. C. Tho 
I petitioner Montajaddi Choukidar was 
convicted of an offence punishable under 
S.468,1. P. G., and also with an offence 
punishable under S. 82, Registration 
.\et. It appears that he was a party to 
a mortgage-deed which purported to 
create a seourity in favour of a certain 
lady who had lent money to the peti¬ 
tioner and his brother, a man named 
•\inuddi. Ainuddi was also on the face 
of the document, a party to it and the 
1933 C/Gl k 62 
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property affected by the document was 
the property jointly owned by the peti¬ 
tioner and Ainaddi. The lady brought 
a civil suit on the document'and Ainuddi- 
took two defences. In the first place 
he denied execution and stated that his. 
signature on the document was not a 
genuine signature and he also stated 
that he was a minor at the time of the 
alleged execution. The civil Court 
found that the document was executed 
by Ainuddi and disbelieved his caso on 
that point but held that he was, as he 
stated, a minor at the date of the execu¬ 
tion. As a result tho suit was dismissed 
as against Ainuddi and the plaintiff ob¬ 
tained a decree which only entitles her 
to enforce her security as against tho 
petitioners’ share of the property. No 
application was mado asking the civil 
Court to make a complaint against 
Ainuddi for giving false evidence. Sub- 
soquontly however the plaintiff in the 
civil suit instituted proceedings in the 
ordinary way against the petitioner, 
Ainuddi, and a relation of theirs named 
Montajaddi Akond. Ainuddi was ac¬ 
quitted but tho present petitioner was 
convicted under S. 4C8, I. P. G , and 
S. B2, Registration Act. 

The Court had found that the peti¬ 
tioner and Montajaddi Akond went to 
the Registration Office with a man 
named Safar All and that Safar Ali, 
with the assistance of bis companions, 
personated Ainuddi and induced the 
Sub-Registrar to register the document 
in respect of which a suit was sub¬ 
sequently instituted. In my opinion tho 
conviction of the petitioner under S. 468, 
I. P. G., wliioh has been affirmed by tlie 
loarnod Sessions Judge, cannot stand. 
As far as I can see there was no evi- 
dence at all that the sigoature was the 
actual work of tho petitioner and, in 
any event, it appears to me which is 
also Mr. Talukdar’s contention, that the 
case is one covered by S. 195, 01. 1 (o),l 
Criminal P. C., and therefore tho pro¬ 
ceedings were vitiated by the absence 
of a complaint made by a Court. I there 
fore think that the conviction under: 
8 . 468, I. P. 0., should be set aside. 
These .considerations do not however, 
apply to the petitioner’s conviction 
under S. 82, Registration Act. If tbel 
finding of tho trial Court and the lower] 
appellate Court is correct then Safar' 
Ali personated Ainuddi and in such] 
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character presented the document for 
jregistration. He therefore committed 
an offence punishable under S. 82 (o), 
{Registration Act. Farther the findings 
of the lower Courts make it clear that 
:the petitioner assisted Safar Ali in per¬ 
sonating him as Ainuddi. He there- 
;fore abetted Safar Ali's offence under 
|S. 82 (o), Registration Act, and thereby 
rendered himself liable to punishment 
under S. 82 (d). The only difficulty 
that I feel with regard to the charge 
under the Registration Act is that it is 
not very happily worded because it does 
not specify the offence of abetment. 
However although the charge is defec. 
tiveldo not think that its shortcomings 
have misled the petitioner in any way 
or have occasioned a failure of justice. 
Mr. Talukdar has urged upon us that a 
'criminal Court is precluded from coming 
to a finding different from that of a civil 
Court and he argued that the question 
of the genuine nature of the document 
is concluded by the findings of the civil 
Court in the suit brought upon the docu¬ 
ment where it was found that Ainuddi 
Was the executant. I agree that in oases 
falling within S. 105, Criminal P. C., 
where the complaint of a Court is 
necessary, difficulties'of the nature indi- 
jcated may arise. I do not think we 
{are bound to pay much attention to 
the findings of the Munsif’s Court spe- 
[cially when the finding is one against 
which the person affected by it could 
not appeal because he was successful in 
the suit on other grounds. The Rule 
has not been issued on the ground that 
the sentence is excessive and seeing 
that under S. 82 the sentence of seven 
years’ rigorous imprisonment is permis¬ 
sible we do not consider a sentence of 
six months rigorous imprisonment is by 
any means excessive. 

The result is that the conviction and 
sentence under S. 82, Regiatvation Act 
is upheld. The petitioner, if on bail, 
will surrender to his bail bond and 
serve out the remainder of the sen¬ 
tence. 

R.K. Order accordingly. 
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Rankin, C. J. and Mitteb, J. 
Sarat Chandra Be —Plaintiff—Appel¬ 
lant. 

V. 

Pramatha Nath Banerji and others — 
Defendants—Respondents. 

Appeal No. 130 of 1929, Decided on 
15th June 1932, from original decree of' 
First Class Sub-Judge, 24-Farganas,. 
D/- 23rd January 1929. 

(a) Succeition Act (1925), S. 321—Revoca¬ 
tion proceeding* started owing to failure of 
executor who wa* specific legatee to issue 
citation to widowed daughter of testatrix— 
Cost* of such proceedings ordered to come 
out of estate of testatrix—Mortgage effected 
before such order by heirs of executor—Exe¬ 
cution of decree for cost* by transferee of 
widowed daughter’s interest — Mortgagee is 
entitled to preliminary decree conditional on 
his paying the costs of revocation proceed¬ 
ings. 

A testatrix died leaving a grandson and» 
widowed daughter. The entire estate devolved 
on the grandson and ho obtained probate of the 
will; but no citation was issued to the widowed 
daughter who transferred her interest to two 
persons. The latter applied to revoke the pro¬ 
bate of the will and the will was ordered to be- 
proved in solemn form. The will was accord¬ 
ingly proved but the costs in the proceedings- 
wore ordered to come out of the estate. In the 
meantime the gnandson died and his widow ns 
certified guardian of minor sons and with permis¬ 
sion of District Judge eltocted a mortgage in res¬ 
pect of the property for repayment of loan. The 
mortgage was prior to the order as to costs. In 
execution of the decree for co-sts, the right, title 
and interest of judgment-debtor was sold and a 
suit by the mortgagee to enforce the mortgag(f 
was conte.sted by such purchaser. 

Held', that the inortgiigee was entitled to a 
prcliminiiry decree only on payment ol coats as 
the revocation proceedings had to be started be¬ 
cause the executor had not is.sucd citation but 
that the purchaser did not get the property but 
only the equity of redemption 'and as such was 
liable for the mortgage-debt; Godwin v. Prince, 
(1898) 2 Ch 226, Dtsf. [P 4S4 0 2; T> 486 0 2] 

(b) Succession Act (1925), S. 333 (2) — 
Specific legacy—Specific legatee appointed 
executor — Death of legatee six years after 
order for probate and full administration 
of estate — Assent of executor to specific 
bequest may be presumed. 

Where a specific legatee who is appointed exe¬ 
cutor dies six years after the order for probate 
and full administratiou of the estate, the assent 
of the executor to the specific bequest must bo 
presumed. (1* 485 0 11 

(c) Mortgage — Subrogation — Subsequent 
mortgagee paying off prior mortgage is sub¬ 
rogated to position of prior mortgagee — 
Transfer of Property Act (1882), S. 74. 

Where a subsequent mortgagee pays off a prior 
mortage, he mvai be assumed according to the 
rule of justice, equity and good consoience^ to 
have intended to keep the first mortgage alive 
and is entitled to stand in the place of the first 
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mortgagee: 10 Oal 1086 (PC) and AIR 19S4 PC 
36, Be/. [P 485 0 1] 

(d) Will—Principle that residuary legatee 
is entitled only to share in ultimate residue 
after all liabilities of estate including all ad* 
ministration expenees has no application in 
case of specific legatee who has acquired 
title before the incurring of expenses. 

The principle that a residuary legatee is en* 
titled only to a share in the ultimate residue 
which may remain for final distributions after 
all the liabilities of the estate including the ex* 
pensos of administration have been satisfied has 
no application to a case of a specific legatee who 
acquires g, title to the property long before the 
expenses are incurred in connexion with revoca¬ 
tion proceedings, the costs of which are ordered 
to como out of the estate: 82 Cal 198 (PC> 
and AIJl 1928 PC 38, Dist. [P 485 0 2] 

liupendra Kumar Milter, Pramatha 
Nath Milter and Debendra Nath Mukerji 
—for Appellant;. 

lliraktl Chakravarti — for Eespon- 
dents. 

Mitter, J. —This is an appeal by the 
plaintiff and arises out of a suit brought 
by him to enforce a mortgage security 
executed by defendant 1 for self and as 
certificated guardian of defendants and 
3 and of their eldest brother Motilal 
Ghatterji since deceased in favour of the 
plaintiff on 21th July 1922 for a sum of 
Ks. 7000. Defendant 4 who is the only 
contesting defendant in the suit has been 
impleaded as he claims to have purchased 
the mortgage property in the year 1927 
in execution of a money decree. The 
Subordinate Judge of 24-Parganas before 
whom the suit came up for trial dis¬ 
missed the suit with costs against de¬ 
fendant 4 and decreed the suit against 
defendants 1 to 3 with costs, the decree 
against them being a simple money 
decree. 

It is against this decree that the pre. 
sent appeal has been brought. The 
questions of law which fall for determi¬ 
nation in this appeal depend on facts 
which are not disputed and which may 
be shortly stated as follows: Premises 
No. 37, Ohakraberia Boad which forms 
the subject of the mortgage security 
belonged originally to one Becharam 
Banerjee who made a gift of the said 
property to his daughter Eamanimoni 
Devi by a registered deed of gift dated 
20th November 1876 and Kamini was 
possessing the said property in absolute 
right till the time of her death which 
happened on 18th February 1908. In 
the meantime on 29th January 1908 the 
said Kamini executed a will to the effect 


that on her death her two grand sonel 
(Baripada Ghatterji and Motilal Ohat- 
terjee) by a predeceased son Beni> 
madhav would obtain the said property 
in equal shares, and that Motilal would 
be the executor to her estate and would 
look after the property after her death. 
The will further provided that should 
Haripada die sonless then Motilal would 
obtain Haripada’s half share of the pro¬ 
perty. At the time of Karaini's death 
there were living her grandson Moti. 
lal and a widowed daughter named 
Matangini but Haripada bad not been 
heard of for a long time before Kamini's 
death and he left no heirs, con¬ 
sequently the entire estate devolved on 
Kamini’s grandson Motilal. Motilal ob¬ 
tained the probate of the will in 
common form on 5th May 1909 and pro¬ 
bate was directed to be issued on 2l8t 
December of the same year. Motilal 
died in April 1915 and was survived 
by his widow Bibhabati, defendant 3 
and three minor sons Bankim, Kanai, 
defendant 1 and Joy Krishna, defen. 
dant 2. On 21st December 1918 Bibha- 
bati acting as a certificated guardian of 
her minor sons and with the sanction 
of the District Judge of 24 Pargan^s 
executed a mortgage in favour of Srinath 
De for repayment of a loan of Bs. 3,000 
by which 37, Ohakraberia Boad South 
was hypothecated. It appears that 
when probate was applied for no cita¬ 
tion was issued to Matangini the widowed 
daughter of Kamini who had in the 
meantime transferred her interest in 
Kamini’s estate to two persons Oharu 
Chandra and Bir Sinha. The latter two 
persons applied to revoke the probate 
of the will on 8th December 1920. The 
Additional District Judge of 24 Par. 
ganas passed the following order on tho 
said application: 

“1 am inclined to call upon the applicant 
for the gr.ant to prove the will in solemn form 
and to prove tho other remaining issue as to 
whether the will is a forged document in that 
proceeding. I do not at this stago order re¬ 
vocation directly and follow the rule laid down 
in Prem Chand Dat v. Surendra Nath 8ah (l) 
and direct that tho probate be re-called and the 
District Judge would please call upon the •oppo¬ 
site patty to prove tho will in solemn form." 

The will was proved in solemn form 
in the presence of Oharu and the Dis* 
trict Judge made an order for grant of 
letters of administration to the sons of 
Motilal with a copy of the will annexed^ 
“"l, (1906)To'W N 190. 
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This order is dated 2Sth July 1924. An 
appeal was taken to the High Court 
against this order by Charu and this Court 
varied the order to this extent namely, 
that letters of administration with a 
copy of the will annexed was granted 
to Bankim the eldest son of Motilal as 
he alone had attained majority. The 
High Court however directed that the 
costs of the proceedings both in the 
High Court and in the lower Court 
should come out of the estate of the 
testatrix. This order was made by the 
High Court on Kith August 1926. 

It has already been stated that on 
24th July 1922 Bankim and his two 
minor brothers through their certificated 
guardian Bibliabati borrowed Es. 7,000 
h’om tlie present plaintiff and executed 
a mortgage in respect of 37, Chakra, 
beria Hoad. Out of this sum of Ra.7,000 
the first mortgage in favour of Srinath 
De, father of the present plaintiff, was 
satisfied and sum of Es. 2,151 was paid 
in cash to the mortgagors. This mort¬ 
gage was also effected with the permis¬ 
sion of the District Judge of Alipur ob¬ 
tained on 13th May 1922. On 14th 
January 1927 Charu Chandra and Bir 
Sinha made an application for execution 
of the decree of the High Court for 
costs against Bankim and his two bro- 
thers and on the death of Bankim pend- 
ing execution his mother Bihhabati was 
substituted in his place. In the column 
which relates to the mode in which the 
assistance of the Court is required it 
was stated that the prayer was for 
realization of the amount of the costs 
from the estate of the late Kamini Debi 
by attachment and sale of premises 
No. 37, Chakraberia Road. In execution 
of this decree the right, title and inter- 
est of the judgment-debtors in No. 37, 
Ghakraboria Road was sold and was 
purchased by defendant 4 who is the 
only contesting respondent. * 

On'the state of facts stated above the 
Subordinate Judge was of opinion that 
the mortgage of the plaintiff which was 
for consideration must be postponed to 
the purchase of defendant 4 or in other 
words defendant 4’s purohase would 
have priority over plaintiff's mortgage. 
Several issues were framed in this suit 
and it is not necessary to refer to them 
in any detail for the purposes of this ap¬ 
peal. In support of this appeal four 
joints have been raised by Mr. Rnpendra 


Kumar Mitter who appears for the ap- 
pellant. He oouteuds in the first place 
that no charge was created by the decree 
for costs passed by the High Court in 
favour of Charu Chandra Ghatterjee and 
another. Secondly it is said that if any 
charge was created it was not a first 
charge; thirdly, he contends that even if 
it is a first charge the oO'cet of the 
execution proceedings was not to affect 
the estate of Kamini as her estate was 
not represented in the said execution 
proceeding and it is contendecl-in the 
last place that even if the decree (or 
costs created a first charge on the pre- 
misos in question the plaintiff has a 
right to redeem tlie charge as he was 
not admittedly made a party to the exo- 
cution proceeding. 

In support of the first two contantions 
reference is made to the provision of 
S. 321, Succession Act and it is said that 
the costs incurred by Charu in the revo¬ 
cation proceedings cannot bo regarded 
as expenses of obtaining probate or 
letters of administration including the 
costs incurred for or in respect of any 
judicial proceeding that may bo neces¬ 
sary for administering the estate within 
the meaning of S. 321, Succession Act, 
and reliance is placed on a decision in 
the case of Godwin v. Prince (2). That 
case however is distinguishable for there 
it was held that plaintiffs’ costs of an 
unsuccessful action impeaching the vali¬ 
dity of a will though ordered by the 
Judge of the probate division to bo paid 
out of the testator’s estate arc not testa- 
mentary expenses. In the present case 
the revocation proceeding had to be 
started because the executor had not 
issued the citation on Matangini and 
the transferees of Matangini's interest 
merely wantedi a decision upon the vali¬ 
dity of the will by requiring the will to 
be proved in the solemn form. Besides it, 
appears from the judgment of B.B. Ghosej 
and Cammiade, JJ., that there were ele. 
ments of doubt in the case arising from, 
the fact that the petition for probate 
altogether ignored Matangini and that 
the will was not registered although 
executed at a place within a short dis¬ 
tance of the registration office and also 
having regard to the fact that only one 
of the attesting witnesses was examined 
and the other was not. Injbese oiroum- 
' 2 .' (I'-'OS)' a oh 226-67'L J Ch'e31=47- W R 'iS 
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stances I am of opinion tbat there is no 
substance in the Brst two grounds taken, 
The argument with regard to the third 
ground is put in this way ; that in 1918 
when the mortgage was made in favour 
of Srinath the title of Motilal as a speci¬ 
fic legatee was perfected. It is argued 
jthat the promises in question was a 
- specific legacy to Motilal and he most 
be presumed to have assented to his own 
legacy as he died about six years after 
the order for probate and the estate was 
then fully administered and reliance is 
placed on S. 333, Gl. 2, Succession Act, 
which says that the assent of the exe¬ 
cutor to a specific bequest may be verbal 
and it may be either express or implied 
from the conduct of the executor and ro- 
ference is made to Ulus. 4 of that section 
which funs as follows : 

“Executors die after paying all the debts of the 
testator, but boioro salis-Ir.ction -of spooific lega¬ 
cies. Assent to the legacies in.ay bo prcsnined.” 

I am of opinion tliat this contention is 
jsounrl and must prevail. The title of 
Itho legatee to the bequest was complete 
ion the date of the mortgage of 1918 and 
Illy the mortgage of i'.)22 plaintilT was 
jsubrogatod to the position of the mort- 
[gageo of 1918. Tlie plaintiff having paid 
it ho first mortgage must bo assumed ac¬ 
cording to the rule of justice, equity and 
Igood conscience to have intended to keep 
the first mortgage alive and was entitled 
to stand in the place of first mortgage : 
see Golmldas Oopahlas v. Purcnmal 
Vrem Sulihdas (3), also Malircddi v. Go- 
palkrislina (4). ilosides there is no need 
for assumption in this case for the mort¬ 
gage deed itself shows that the intention 
was to keep alive the first mortgage for 
the deed states as follows : 

"I have paid to the first mortga(;eo Bb, 4,B19 
ou account of the duo under the first mortgage 
and having redeemed the first mortgage bond, I 
make it over to you as a document of title and 
you will bo entitled to exercise 'Whatever right, 
title or power the first mortgagee bad under the 
law." 

Now in the ultimate event the probate 
or rather the letter of administration 
with the will annexed stands. The 
plaintiff therefore acquired good title 
under the mortgage. It would seem also 
that the result of the execution proceed¬ 
ing was not to pass the mortgaged pre. 
raises to defendant 4 for the sale certifi¬ 
cate makes it expressly clear that what 

sTTl'eSl) tO-Cal 103A^"lfl A* 12^PC). ’ 
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passed was the right, title and interest 
of the judgment-debtors in 37, Ghakra- 
beria Road and as the said premises was 
subject to the mortgage of the plaintiffj 
defendant 4 merely purchased the equityj 
of redemption in the said premises which 
remained outstanding in defendants 1,‘2 
and 3. An order that estate of Kamini 
might be got at the execution should 
have been taken against the estate but 
an examination of the application of the 
dccree-holders at pp. 17 to 19 shows that 
execution was taken out against all the 
three brothers, Bankim, Kanai and Joy- 
ram and not against Bankim alone as re¬ 
presenting the estate. I apa therefore of 
opinion that defendant 4 as purchaser of, 
the equity of redemption is liable for the 
mortgage debt. It remains now to con-j 
sider the two cases relied on by the Sub¬ 
ordinate Judge. The first case is that of 
CkuUraput Sifigh v. Maharaj Bahadur 
(5), and the other is the case of Puran 
Chand v. Monmotlio Nath (6). In the 
former of these cases their Lordships of 
the Judicial Gcmmittee said this : 

"When, the estate of a deceased person ic 
under administration by the Court or out of 
Court, a purchaser from a residuary legatee or 
heir buys subject to any disposition which has 
been or may be made of the deceased's e-itaie in 
due course of administration. In fact, the tight 
of the residuary leg.atcc or heir is only to share 
in the ultimate residue which may remain for, 
final distribntiou after all the liabilities of the 
estate, including the expenses of administration, 
have been satisfied.” 

And this principle was extended to 
the case of administration of trust inj 
Puranchand’s case (6). An examina¬ 
tion of the former case will show that 
the principle was made applicable to the| 
case of a residuary legatee ; those oases' 
can have no application to the facts _ of 
the present case for here the specific 
legatee had acquired a title to the pro¬ 
perty in question long before the pro. 
ceeding which resulted in the decree for 
costs in execution of which defendant 4 
purchased. The result is that the decree 
and judgment of the Subordinate Judge 
are set aside and in lieu thereof there 
will be a preliminary mortgage decree 
for the sum of Rs. 10,000 as was claimed 
in relief (Ka) of the plaint and interest 
will bo allowed on the sum of Bs. 7,000 
at the rate stipulated in the mortgage 

6. (1904) 82 Cal 198=821 A 1 (PO). 
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bond with compound interest with yearly 
rest from the date of the suit up to the 
date of the period of grace and six per 
cent per annum thereafter. 

This order is conditional on the mort- 
gagee discharging the amount of cost of 
Bs. 484 which had been incurred by de. 
fend ant 4 in the revocation proceedings 
with interest at the rate of six per cent 
per annum from the date of the judg¬ 
ment of this Court in P. A. No. 275 of 
1924. This sum, that is, the sura in 
respect of wh^^y^e preliminary decree 
has been passed.||iust be paid into Court 
within six months from to-day. If the 
sum is not paid into Court within that 
date the mortgaged property will be sold. 
There %vill be an ordinary preliminary 
decree for sale on these lines. The plain¬ 
tiff will be entitled to get costs of this 
Court and of the lower Court which must 
be added to the mortgage money. 

Rankin, C. J. —I agree. 

K.S. Order accordingly. 
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Guha and M. C. Ghose, JJ. 
Qobardhan Behari Bose and another — 
Appellants. 

V. 

Sarat Chandra Bhattacharjee and 
othe rs —Responden ts. 

Appeal No. 197 of 1931, Decided, on 
6th July 1932, 

(a) CivilP. C. (1908), O. 21. R. 90—Sale 
fixed for a particular date—Such date hap¬ 
pening to be a holiday—Sale held next day— 
No allegation or proof as to paucity of bid¬ 
ders—Sale held could not be set aside. 

Where fv sale fixed for a particular date, could 
not beheld oa the date so fixed because it was a 
holiday and when in consequence it was held on 
the next day there was no allegation or proof 
that there was any paucity of bidders or that 
bidders wore not present owing to the changed 
date: 

Held', that the sale could not be set aside; 
AIR 1926 Gal 201, Ref. (P 487 C ll 

(b) Decree—Execution—Sale—Question of 
adequyy of price fetched — Most material 
evideiree is collection papers relating to 
property sold—Civil P. C. (1908), O. 21, 
R. 90. 

Where the question is one bearing on the ade¬ 
quacy or otherwise of the price fetched at the 
sale, the most material evidence would be that 
afforded by the collection papers and not mere 
statements of witnesses. [P 487 0 21 

Amarendra Nath Bose, Jatis Chandra 
Quha and Ilementa Kwnar Bose —for Ap. 
pellantg. 

Bijon Kumar Mukerji and Kali Kin- 
kq,r Chuokerbuty-^iov Bespondents. 


Quha, J .—This appeal has arisen out 
of an application made by the judgment- 
debtors usrder 0.'21, R. 90, Civil P. 0,, 
for setting aside a sale held in execu¬ 
tion of a decree, passed in Title Suit 
No. 60 of 1930, by the Subordinate 
Judge, 3rd Court, Hooghly. The sale in 
execution of the decree was held on 
18th November 1930. The application 
out of which this appeal has arisen, by 
the judgment-debtors for having the 
sale set aside, was filed on 15th Decem¬ 
ber 1930. It appears that on 17th De¬ 
cember 1930, the receiver who was in 
possession of the properties sold in exe¬ 
cution of the decree applied to have the 
sale set aside under the provisions of 
O. 21, R. 90 of the Code. This applica¬ 
tion by the receiver for setting aside 
the sale was dismissed, on 7th Pfebruary 
1931, Thereafter the only proceeding 
before the Court in the matter of setting 
aside the sale was the one arising on 
the application of the judgment-debtors 
filed in Court on 15th December 1930. 
The learned Subordinate Judge has dis- 
allowed the application made by the 
judgment-debtors for setting aside the 
sale. The judgment-debtors have ap¬ 
pealed to this (Dourt. 

The first question urged by tbo learned 
Advocate appearing for the appellant 
was directed to the question whether 
the application made by the judgment- 
debtors was one maintainable under the 
law or nob. This question was raised 
before the learned Subordinate Judge in 
view of the fact that thore was the ap¬ 
plication by the receiver appointed by 
the Court for setting aside the sale. 
That application having been dismissed 
on tth February 1931, it was contended 
before the Court below that the applica- 
tion for setting aside the sale as made 
by the judgment-debtors was not main¬ 
tainable. Although there is some sub¬ 
stance in the question raised as to the 
maintainability of the application of 
the judgment-debtors for setting aside 
the sale, we are not disposed to dismiss 
their application simply on the ground 
that it was not maintainable for the 
reason that the receiver's application 
for setting aside the sale had been pre¬ 
viously dismissed. We gave liberty 
therefore to the appellants in this Court 
to go into the other questions raised in 
support of the appeal before us. So far 
as the judgment-debtors’ application 
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'for setting aside the sale was concerned 
jthe first point sought to be made 
, before us was based upon the fact 
'that the sale was adjourned for more 
than seven days, and that it was held 
■on 18th November 1930,17th November 
being a holiday. It was urged that there 
was material irregularity in the matter 
of the sale in view of the fact that it 
could not be held on 17th November, 
but was, in fact, held on the date follow, 
ing, which was beyond seven days of the 
date on which the sale was adjourned. 

The question thus raised does not appear 
to have much of substance in it. Con- 
Iceding in the appellants’ favour that the 
isale was held on a date which was not 
■fixed by the Court for the sale of the 
properties, the fact of th© sale having 
[taken (flace on 18th November amounted 
jat the most to a material irregularity 
[and such irregularity would not^ be of 
avail to the judgment-debtors, if it were 
not possible for them to make out that 
[they had suffered substantial injury or 
iloss on account of the same. A sugges¬ 
tion was made that the holding of a sale 
!on a date which was not fixed by the 
Court for the sale would make a sale il¬ 
legal or void which could be avoided as 
a nullity; and reference was made in 
this connexion to the decision of this 
Court in the case of Motahar Uossain v. 
Mohammad Yakub (l). In view of the 
observations made by the Judicial Com¬ 
mittee of the Privy Council from time to 
time, and regard being also had to the 
fact that in the case to which reference 
has been made above, there was no date 
actually fixed for the sale of the proper¬ 
ties, it would not lie in the mouth of the 
judgment-debtors, appellants in this 
■Court, to say that the sale in the pre¬ 
sent case was one which could be avoid¬ 
ed by them on the ground that it 
was a nullity, seeing that the sale in 
'the present case was fixed, for a parti- 
,cular date, but could not be held on the 
;date so fixed, because it was a holiday, 
'Furthermore, it has not been suggested, 
[much less has it been made out, that 
'there was any paucity of bidders or that 
bidders wore not present on account of 
the sale having taken place on 18th No¬ 
vember instead of on 17th November 
which was a holiday. In this view of 
the case, the first question raised before 


us in support of the appeal, must be de 
oided against the appellants. 

It has next been urged that so far 
as the publication of the sale procla¬ 
mation was concerned, the evidence 
adduced on the point on behalf of the 
decree-holder and the auction-purchaser 
was not sufficient for the purpose of 
making out a case that there was proper 
publication of the sale proclamation. 
The learned Subordinate Judge, in the 
Court below, has dealt with the evidence 
bearing on the'point in detail; and refer¬ 
ence has been made to the evidence on 
this point, both oral and documentary, 
during the hearing of the appeal in this 
Court. We are unable on the evidence 
as it stands to come to any finding on 
the question of the publication of the 
sale proclamation, other than the finding 
arrived at by the learned Subordinate 
Judge. In our judgment, the evidence 
given on the point of the publication of 
the sale proclamation in the locality is 
satisfactory and convincing. The most 
material question in the case viz., the 
one bearing upon the adequacy or other¬ 
wise of the price fetched at the sale, 
has been argued before us at length 
As the Subordinate Judge in the Court 
below has noticed, the most mate¬ 
rial evidence on this part of the 
case would be that afforded by thej 
collection papers relating to the proper- j 
ties sold. We have it upon theevidenoe 
given by the applicants for setting aside 
the sale themselves, that there were col¬ 
lection papers in possession of the re- 
ceiver appointed by the Court. It was 
frankly admitted before us by the learn¬ 
ed advocate for the appellants that no 
serious attempt was made on behalf of 
his clients when the case was pending 
before the learned Subordinate Judge to 
have these papers produced in Court in 
support of the evidence on the question 
of the inadequacy of the price, as alleged 
by them in their application for setting 
aside the sale. Some witnesses had been 
examined on behalf of the petitioners- 
who stated that the price of the proper- 
ties sold was much above the price fet¬ 
ched at the sale. But it is impossible 
for us, as it was impossible for theOourt 
below, to proceed upon mete statements 
of these witnesses in the absence of any 
documentary evidence and in the absence 
of the collection papers which were not 
produced before the Court by the appU* 
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cants for setting aside'the sale. The loar> 
lied Subordinate Judgebas pointed out in 
his judgment that on the statement made 
by one of the petitioners themselves, the 
price fetched at the sale was more than 
.twenty times of the income of the pro¬ 
perties sold. On the facts and circum¬ 
stances of the case and regard being had 
to the price actually fetched at the sale, 
it is impossible for us to hold that it 
has been made out by the appellants 
in this Court that there was any inad¬ 
equacy of price fetched at thosalo or that 
there was any substantial loss or injury 
sufferel by the appellants. In view of 
the conclusion wo have arrived at, this 
appeal must fail, and we direct accord¬ 
ingly. The appeal is dismissed with 
costs. We assess the hearing fee in this 
appeal at one gold mohur to each of the 
respondents, the decree-holder and the 
auction.purchaser. 

M. C. Ohose, J ,—I agree. 

K.S. Appeal dismissed. 
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Mukerji and Bartley, JJ. 

Sarba Mohan Banerjee — Plaintiff— 
Appellant. 

V. 

Manmohan Banerjee and others —De¬ 
fendants—Respondents. 

Appeal No. 73 of 1929, Decided on 7th 
June 1932, against original decree of 
Addl. Bub-Judge, Dacca, D/- 27th Nov¬ 
ember 1928. 

(a) Contract Act (1872), S. 12—Temporary 
forgetfulnesa. 

Temporary forgetfulnosa is not sufliciont to 
indicate want of mental capacity, [P 489 G 1] 

(b) Transfer of Property Act (1882), 
S. 122—Delivery of gift deed to donee—Re¬ 
ceipt by Donee of same after knowing its 
bearing—Such receipt is acceptance of gift. 

Whoro aUer oxecution of a deed of gift tbo 
donor himself made over the deed to the donee 
and told her that he had made tl)p gift to her 
and the donee received the document knowing 
that it was a deed of gift and never thought of 
doing anything contrary to its terms. 

Held: that that was more than enough to con¬ 
stitute acceptance of the gift; Xenos v.Wickham, 
(1863) 2 H L 296 and London and County Bank 
V. London and Hiver Plate Bank, (1888) 91 QBD 
535, JRef. [P 489 C 1] 

(c) Transfer of Property Act (1882), Ss. 122 
and 127—Acceptance of gift is acceptance 
of onerous gift. 

For nu acceptance of an onerous gift, accept¬ 
ance of the gift itself is sufficient, and an ac¬ 
ceptance of the onerous condition also at the 
same time is not necessary; Standing v. Bowr- 
’ ing, (1886) 81 Ck D 282, Bel on. [P 489 C 2] 
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Jogesh Chandra Bog, Prakash Chandra 
Pakrasi and Satindra Chandra Khas- 
navis—ioT Appellant. 

Bamesh Chandra Sen and Kanailal 
Saha —lor Respondents. 

Judgment. —In this appeal which the 
plaintiff has preferred from a deotee and 
decision by which the Additional Sub¬ 
ordinate Judge of Dacca has almost en¬ 
tirely dismissed his suit, two questions 
have been raised. The plaintiff is the 
oldest son of one Haramoban Banerji by 
his predeceased ^Yife. Defendants 1 to 
3 are Haramohan’s sons by his second 
wife Kulakmini who is defendant 4. 
The plaintiff prayed for partition of 
certain immovable properties, to wit, 
two houses and some moveables of the 
value of Rs. 690. The Subordinate 
Judge held that the two houses had 
been made a gift of by Haramoban in 
favour of his wife defendant 4, and that 
as regards the moveables the plaintiff 
had failed to make out his case. He- 
accordingly dismissed the suit for parti¬ 
tion and gave a decree to the plaintiff 
for Rs. 10-8-0 on the defendants’ admis¬ 
sion that tliora was an old iron safe of 
the value of Rs. 42 in o.xistence as the 
only item of joint family moveable pro¬ 
perty. The two questions raised relate 
to: 1st the validity of the gift; and 2nil 
the existence of the moveables. 

Tbo gift is evidenced by a deed writ¬ 
ten in its entirety by Haramoban him¬ 
self, and be personally took it to the 
Registration Office and had it registered 
there. The validity of the deed has 
been questioned upon several grounds, 
with which wo now propose to deal. 
The first ground urged is that Hara- 
mohan was not of sufficient mental capa¬ 
city or at any rate was the subject of 
undue iufiuence. Haramoban was a tea> 
cher by occupation. The plaintiff put 
down his age at 85 or 86 years; he him¬ 
self being, as ho says, 50 years of age. 
Though this may not be absolutely cor¬ 
rect Haramoban undoubtedly was an 
old man. The evidence nevertheless is 
that bo was working as a private tutor 
in certain families. The deed was exe¬ 
cuted on 14th January 1924 and was re¬ 
gistered on the next day. The postcards- 
Ex. A series were admittedly written 
by Harimohan in December 1923—Reb- 
ruary 1921 and that clearly show that 
he was in a normal state of mind even 
after more than a month of the trans- 
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action. He died on 25tih March 1924. 
The oral evidence about the state of 
his mental capacity at and about the 
time of the transaction is clear and posi¬ 
tive. A faint attempt has been made 
by the plaintiff through his witness 
P. W. 2 Prafulla to make out that 
Haramohan had lost his memory, but 
temporary forgetfulness of the kind 
spoken to by that witness is not suffici- 
Jently indicative of want of mental capa¬ 
city. So far as undue induence is con¬ 
cerned there is no suggestion in the evi¬ 
dence, far less any proof, excepting a 
story which P. W. 2, Prafulla has 
given, but which we cannot accoptas true, 
(The judgment here considered the evi¬ 
dence regarding attestation of the deed 
and held that tlicre was reijuisite attes- 
tation.)’!rhe next contention is that there 
was no acceptance of the gift by Kula- 
kamini such as is necessary under the law. 
The argument is based upon the fact that 
Kulakamini's name was not registered in 
Municipal records or landlord’s Shirista 
till after Tfaromohan’s deach, and also 
uj^on a statement to he found in the de- 
[lositionof Kulfikarnini herself to which 
reference will presently bo made. Haro- 
mohan lived only two months and a half 
after the deed and the omission to mutate 
the names within that short period docs 
not signify much. The statement in 
her deposition is that slio know nothing 
about the condition which is tc be 
found in tho deed that she would have 
to pay Hs. 5 as maintenance allowance 
to Uarornohan so long as he lived. 
It has boon argued that when she did 
not know about this condition there was 
no valid acceptance by her. This argu¬ 
ment has, in our opinion, no force. 

.4fter execution Haromohan himself 
mado over the deed to her and told her 
that he had made the gift to her and if 
she received tho document knowing that 
it was a deed of gift and never thought 
of doing anything contrary to its terms 
that was more than enough to consti¬ 
tute acceptance. In English Law assent 
.l)y a donee is presumed uutil and unless 
;ho disclaims Xenos v. Wiokkam {!); 
London and County Bank v. London 
nnd Eiver Plate Bank (2) and the same 
principle is extended even to onerous 

1. (1863) 2 H L 296=36 L J 0 P 818=16 W B 
58=16 L T 800. 

2. (1888) 21 Q D D 636=67 L J Q B 601=37 
W R 89=61 L T 87. 


Manmohan Calcutta 48^ 

gifts Stggers v. Evans (3). And in tha- 
case of Standing v. Bowring (4) 
p. 288, Cotton, L. J. observed. 

“Now 1 take the tuIq of law to be that- 
where there is a transfer of property to a person^ 
even although it carries with it some obliga¬ 
tion which may be onerous, it vests in him at 
once before he knows of the transfer, Gubjeot to 
his right when informed of it to say, if ha 
ple<aReu, “I will not take it. When informed 
of it ho may repudiate it, it vests in him until 
ho repudiates it.” 

Whatever difference the wording of 
S. 122, T. P. Act may make in the 
matter, there is no authority for the. 
view, which to us seems most unreason¬ 
able, that, for an acceptance of an one¬ 
rous gift, acceptance of the gift itself 
is not sufficient, but an acceptance of 
the onerous condition also at the same 
time is necessary. Moreover the onerous 
condition in the present case is one of a 
trilling character which evidently was 
not intended to be thought of or en¬ 
forced. We must accordingly overrule 
this contention. Lastly, it has been 
said that the deed created not a gift but 
a sale or a lease and that as no con¬ 
sideration passed the transaction was- 
invalid. This contention must be re¬ 
jected, So far as the gift is concerned, 
we are in entire agreement with the 
Judge of the Court below that it is un¬ 
assailable. The other question namely 
as regards the moveables is one about 
which we have some doubts. W'e are 
not satisfied that the defendants’ case is 
literally true. But hero again it was- 
for the plaintiff to prove his case. And 
the plaintiff has only to thank himself 
if on his evidence the Court does not. 
feel safe to proceed, for he has pro¬ 
fessed ignorance even about his father’s- 
handwriting and signature. That there 
is an almirab in the house is not denied 
by the defendants but their case is that 
it belonged to Kulakamini’s mother and 
she had given it to her. Bankim says, 
“Tho almirah has been in existence from before- 

my birth.These (the moveables) in tho. 

house were all acquired by us except the iron- 
safe aud the almirah.” 

Kulakamini and Monraoban say that 
the almirah belonged to Kulakamini’s 
mother who had given it to her, but nf> 
independent witnesses have been called 
to prove this gift. The plaintiff’s case 
is and that case has b een sup ported by 

’MiBSeT* B M7=3 c L B iii69=2e. 

L J Q B 806=1 Jur (n s) 861. 
i. (1886) 81 Ch D 282=66 L J Oh 218=34 W It, 
204=54 L T 191. 
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^is sister Sashimukhi that the almirah 
-belonged to her mother (Haramohan’s 
predeceased wife). But in his plaint 
the plaintiff has claimed only a fourth 
■share in the almirah which is contrary 
to his present case. In these oircam> 
stances we think we must hold that he 
•has failed to make out his case. The 
result is that in our judgment this appeal 
"fails and must be dismissed with costs, 
.liearing.fee three gold mohurs. 

K.S. Appeal dismissed. 

A. I. R. 1933 Calcutta 490 

Rahkin, 0. J. and 0. 0. Ghose, J. 

Janaki Nath i'Tffndi—Plaintiff—Ap- 
ipellant. 

V. 

Amarendra Nath Biswas and another 
—Defendants—Respondents. 

Letters Patent Appeal No. 12 of 1932, 
'Decided on IGth August 1932, against 
-decision of M. 0. Ghose, J., D/- 20th 
April 1932, in Appeal No. 254 of 1930. 

Bengal Tenancy Act (8 of 1885), S. 195(e) 
—Occupancy reiyntc cannot be evicted by 
auction-purchaser on sale under Patni Regu- 
-letion (8 of 1819), S. 11. 

An auction-purchaser of a patni under Bogn. 3 
•of 1819 is not entitled to evict osoupanoy raiyate 
iihough they are unable to show that they were 
khudkast raiyats with rights of oocupancy and 
•that the tenancy in question was in existence 
in 1819: 13 W B 410, Appl ; AIB 1928 Cal 62, 
■Efl. on.; SOWN 13, not Foil. 

IP iOO 01; P 492 C 1] 

N. K. Bose—tor Appellant. 

Bijan Kumar Mukherji and Uma 
■Sankar Sarkar—for Respondents. 

C. C. Ohose, J. —The plaintiff is the 
.purchaser of the property in dispute at 
-a sale under Regn. 8 of 1819. He al¬ 
leges that after the said sale, there was 
an extinguishment of all encumbrances 
and that the defendants who are in pos- 
-eession of the lands described in the 
plaint herein have no right to possess 
•the same and are trespassers. It is fur* 
■•ther alleged that the defendants fraudu- 
lently^had an entry made in the Record 
•of Rights to the effect that they, were 
'bolding the lands as occupancy raiyats 
at a jama of Es. 4 a year. In the cir¬ 
cumstances the plaintiff is asking for 
"khas possession of the said lands toge- 
'tber with mesne profits. The defen. 
'dants* contention is that they have 
■occupancy rights in the holding, that 
*the holding has been in existence from 
"before the date of the permanent settle- 
4naut, that they are khudkast resident 


and hereditary raiyats of the holding, 
that the holding was not an encumbrance 
and that it" was not and could not be 
annulled by reason of the sale under 
Regn. 8 of 1819, and that therefore the 
plaintiff was not entitled to khas posses, 
sion as prayed for by him. The first 
Court found that the patni tenure was 
created before the date of the origin of| 
the tenancy in this case, and that 
the defendants were not resident or 
hereditary khudkast raiyats but they 
were paikast raiyats and that though 
they bad acquired occupancy rights, 
they were not khudkast raiyats within 
the meaning of S. 11, Regn. 8 of 1819 
and that therefore the plaintiff was en¬ 
titled to get khas possession of tjie lands' 
in dispute. 

The lower appellate Court was fiowever 
of opinion that a raiyat with an occu¬ 
pancy right occupied the same position 
as a khudkast raiyat and that he had 
the same protection as khudkast raiyat 
had when the Pufcni Regulation of 1819 
was enacted, and that the plaintiff be¬ 
ing a purchaser at a sale under the 
said Patni Regulation was not entitled 
to evict the defendants. The lower ap¬ 
pellate Caurt accordingly held that the 
plaintiff’s suit should be dismissed. On 
appeal to this Court the learned Judge 
before whom the appeal came on for 
hearing was of opinion that the defen. 
dants having acquired the status of 
occupancy raiyats were not liable to 
eviction. It is against this judgment 
that the present appeal has been pre¬ 
ferred. 

The question depends upon the ascer¬ 
tainment of the rights which the defen¬ 
dants have in respect of the lands in 
suit and upon the proper construction of 
S. 11, Regn. 8 of 1819. The lower ap¬ 
pellate Court has adopted the finding of 
the first Court that the defendants are| 
not khudkast raiyats but that they are 
occupancy raiyats, and we must there¬ 
fore proceed on this footing. It is there¬ 
fore not necessary, strictly speaking, to' 
go at length into the question of the 
rights of khudkast raiyats; but reference 
maybe made to para. 406 of Sir John 
Shore’s Minute of 18th June 1769 relat¬ 
ing to the question of the permanent 
settlement of lands in Bengal where the 
rights of khudkast raiyats are discussed 
and also to the judgment of Trevor, J,# 
in the great rent case of Thakurani 
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Dassi V. Visweswar Muhherjee (l), where 
an elaborate aoooant is given. It may be 
jnoticed however that it is by no means 
jcorreot to say that khudkaet raiyats had 
no rights of oocapanoy; but be that as 
it may, the defendants have certainly 
rights of occapancy in the lands com¬ 
prised in their holding and the question 
now is whether they can be evicted at 
'the instance of the plaintiff. The plain¬ 
tiff relies on Cl. 3, S. 11, Eegn. 8 of 1819 
and argues that none but khudkast rai¬ 
yats are protected from eviction in the 
event of a sale of the patni tenure under 
Begn, 8 of 1819. This contention was 
negatived by B. B. Ghose and Roy, J.T., 
in a case which was decided by this 
Court in 1927: Bash Behary Mandal v. 
Hemanta Kumar Ohose (2) (at p. 794 of 
54 Cal.f The learned Judges observed as 
•follows: 

“ Thera is ample authority for the proposition 
that thu proviso iii Cl. fl does not mean that per¬ 
sons in oecupation not coming within the defi¬ 
nition of khudkast raiyats are ]i.able to be eject- 
•ed even if they have acquired occupancy rights 
under the Tonanoy Law. I have not boou able to 
find any authority with regard to the [lavni sales, 
but the cases with reference to S. 16, Act 8, of 
1865, whore the proviso is in the same terms as 
the proviso in Cl. 8, S. 11, Bcgn. 8 of 1819 sup¬ 
port the proposition. Those cases are Piirefag 
aingh v. Pyntap Narain Singh (3); Nil Madhah 
V. Shiboo Pal (4); Eman AH v. Atur AH (6) and 
Hama Gharan v. Bam Kaiiai (6).” 

Of the illustrative cases referred to 
above, reference may be made to the 
judgment of Sir Charles Hobhouse in the 
case in Nil Madhab v. Shiboo Pal (4). 
There the plaintiff became the purchaser 
at an auction-sale under Act 8 of 1885 
(Bengal Council)of a certain under-tenure. 
The person who held that under-tennre 
previous to the plaintiff’s purchase 
created an inonmbrance on that tenure in 
the shape of a mokarari lease in favour 
of the defendant. The plaintiff sued to 
recover from the defendant khas posses¬ 
sion of the lands covered by the moka¬ 
rari. The lower appellate Court found 
1‘hat the defendant had been at any rate 
in possession for more than 12 years of 
the lands in question and it was there¬ 
fore held that the plaintiff could not 
succeed in obtaining khas possession by 
ojeoting the defendant. Hobhouse, J., 
obs erved as follow s:_ 

1. 3 W R Act,10 p 39. 

2. AIR 1928 Oal 62=106 I 0 71=64 Cal 788. 

3. (1869) 11 W R 263=8 BLR App 20 Note. 

4. (1870) 18 W R 410=6 B L R App 18. 

». (1874) 22 W R 138. 

(1916) 28 Z C 874. 


'The argument of the special appellant is 
this: he says and says truly enough, that the 
mokarari loa^e in question is an incumbrance 
and he then says that inasmuch as the defen* 
dant is the holder of that incumbrance, so if lie 
has the right to get rid of that inoumbranoe, he 
has also the right to e^ct the defendant, the 
person who is the holder of it. And he contends 
that the only way in which the defendant can 
escape from ejectment is by pleading to the 
proviso 1 in S. 16, Act 8 of 1865 (Bengal Council) 
and by showing that he is khudkast raiyat or 
else a resident and hereditary cultivator within 
the meaning of that proviso 1.” 

“But it seems to us that the proviso in ques¬ 
tion has nothing whatever to do with, and docs 
not at all concern the party before ns. It is 
quite true that the Judge has found or seems to 
dnd that the defendant is not a khudkast raiyat 
and the Judge has certainly not found that the 
defeudant is a resident and hereditary culti¬ 
vator, but the Judge has found that the defen¬ 
dant is a raiyat having a right of occupancy 
within the meaning of S. 6, Act 10 of 1859; 
and this we think is sufficient to protect the 
raiyat in this instance. The law, S, 16, is 
couched in these terras: 'The purchaser of an 
under-tenure sold under this Act shall act|uiro it 
free from all incumbrances which may have ac¬ 
crued thereon by any act of any holder of the 
said under-tenure his representatives or assigns, 
unless,' as the law goes on to s.ay, ‘the right of 
making such' assignment is specially provided 
for or unless the particular tenant against whom 
any suit may bo brought is a tenant coming 
within the terms of the proviso to which 1 have 
above referred. Now, if the suit had been one 
on the part of the plaintiff to declare that be 
was free from the incumbrance made by the late 
bolder of the tenure, it is moat likely that we 
should have held that the suit was a good one 
and that wo should have given the relief asked 
for, because the incumbrance in question was 
undoubtedly an incumbrance which had accrued 
by the act of the former holder and which was 
not protected by any especial right given under 
especial right given under especial agreement to 
make such incumbrance, but the defendant in 
this instance does not rely solely upon the in¬ 
cumbrance, if he indeed relies upon it at all. 
He says that he cannot be ejected because he has 
a right of occupancy, a right expressly given to 
him by the provisions of Act 10 of 1859. The 
incumbrance to which S. 16, Act 8 of 1866 
(Bengal Council) refers, is not the person but the 
thing. The lease in this instance might pos¬ 
sibly be avoided; but it does not follow that the 
man who holds that lease must necessarily there¬ 
by and therefore he ejected. The law does not 
say so, and on the contrary the provisions of 
Act 10 of 1869, on which the defendant relies 
protect a person, who, like defendants has a 
right of occupancy.’’ 

In my opinion, the present ease is cov¬ 
ered by the reasoning of Hobhouse, J., 
and by the judgment of this Court in 
the case of Bash Behari Mandal y 
Hemanta Kumar Ohose (2). It is said 
however that the plaintiff’s case is con-^ 
eluded by the authority of Jogeswar 
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Najumdar v. Abad Mohamed Sarcar (7). 
Eut this case as has been pointed out in 
the case in Bash Behari Mandal v. 
Emanta Kumar Ghose (2) (at p. 794 of 
54 Cal.) has been doubted in various 
Other cases. As regards the construe, 
tion of S. 11, Regn. 8 of 1819, I cannot 
add usefully to what has been said in 
the case in Bash Behari Mandal v. 
Ilemanta Knmar Ohose (2) (at pp. 793 
and 794 of 54 Cal.) and I respectfully 
adopt the same. In my opinion, the 
plaintiff cannot derive any comfort from 
the argument that it has not been shown 

(1) that the defendants were khudkast 
laiyats with rights of occupancy and 

(2) that the tenancy in question was in 
existence in 1819. Thisquostion, in my 
opinion, does not really arise. Whether 
'the tenancy was in existence in 1819 or 
not, it is quite clear that rights of occu. 
pancy in the sense in which we know 
them now came into existence with Act 
10 of 1859 and that the defendants are 
certainly at the present moment occu- 
ipancy raiyats. If the defendants are 
joccupancy raiyats, they are, in my opi¬ 
nion, protected from eviction having 
regard to the provisions of the Bengal 
.Tenancy Act. I am therefore of opinion 
that this appeal has no substance and 
must bo dismissed with costs. 

Bankin, C. J. —1 agree. 

M.N. Appeal dismissed. 

7. (1899) 3 C W N 13. 
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Guiia and Bartley, JJ. 
Mahomed Maijaddin Khan —Defen¬ 
dant 2—Appellant. 

V. 

Janakiballav Dutta and others —Plain¬ 
tiff—Respondents. 

Appeal No. 1058 of 1930, Decided on 
16th August 1932, against decree of Diet. 
Judge, Dacca, D/- 11th January 1930. 

4c (af Bengal Municipal Act (3 of 1884;, 

S. 15—Election R. 40—Diatrict Magiitrate 
declaring election void—Declaratory suit in 
civil Court—Civil Court's jurisdiction is not 
ousted by R. 40—Civil P. C. (1908), S. 9— 
Specific Relief Act (1877), S. 42. 

The more fact that a District Magistrate de¬ 
clares an election void under E. 40 on the ground 
of btihery does not oust the jurisdiction of the 
civil Court from entertaining a suit for declaring 
one’s election valid. Bach a suit is one of a civil 
nature and us it involves the maintaining or 
establishing a civil right of vital importance, the 
r-ivil Court has jurisdiction to entertain it. 

t? 493 01] 


4c (b) Bengal Municipal Act (3 of 1884), 
S. 15—Election Rule (1930), R. 40—"Material. 
irregularitjr" does not cover bribery or cor¬ 
rupt practice. 

Bribery and corrupt practice generally are not 
covered by the expression "material irregularity” 
us used in E. 40, and arc outside the scope of 
the rules framed under S. 16. Therefore thn 
District Magistrate ha.s no jurisdiction under the 
Bengal Municipal Eules to declare an election 
void, on the ground of coernpt practice and if 
such an order is passed it is ultra vires. 

(P 494 C 1, 2] 

Jatindra Nath Sanyal, Manindra 
Narayan Majumdar and Manmatha- 
nath Das Gupta —for Appellant. 

Jitendra Mohan Bannerjee—iox Res¬ 
pondents. 

Judgment. —This is an appeal by de¬ 
fendant 2 in a suit for a declaration that 
the plaintiff's election as a Commissioner 
of the Dacca Municipality was valid. 
At the Municipal election held on 19th 
July 1928, for Ward No. 2 of the Dacca 
Municipality, the plaintiff obtaiuod 1484 
votes, Sita Nath De secured 1311 votes, 
Mahomed Maijaddin Khan obtained 825 
votes. Of the total number of fivo can¬ 
didates for election, tho othor two were 
ablo to secure seven and two votes res¬ 
pectively. The lirst two candidates 
named above were the successful candi¬ 
dates, so far as tho olection hold on 19th 
July 1928, was concerned, as there weie 
only two seats of Municipal Commis¬ 
sioners to be filled up, and for which 
purpose tlie election was held. After the 
election was over, Mahomed Maijaddin 
Khan, defendant 2 in tho suit, appellant 
in this Court, filed a petition before the 
District Magistrate of Dacca, purporting 
to be one under E. 40 of the Bengal 
Election Eules (1930), for declaring tho 
election of the plaintiff void, on tho 
ground that he had bribed the voters of 
the Ward concerned. An inquiry was 
held by the District Magistrate, and by 
his order passed on 29tb September 1928, 
the District Magistrate declared tho 
election of the plaintiff void. The suit 
out of which this appeal has arisenj. 
was then instituted by the plaintiff 
for the purpose already mentioned; 
and as has been pointed out by the trial 
Court, the plaintiff wanted to have a 
declaration that he bad the right end 
the legal character be got by being 
elected a Commissioner of the Dacca 
Municipality, which have been inter¬ 
fered with by the District Magistrate at 
the instance of the defendants. The de- 
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«ision cf the trial Court was in favour 
of the plaintiff; the learned Munsif held 
that the whole story regarding corrupt 
practice alleged to have been committed 
by the plaintiff was false and concocted, 
and that from all points of view the 
plaintiff’s election was good, valid and 
regular, apd that it was not liable to be 
declared void, as was done by the Dis¬ 
trict Magistrate, on the application by 
defendant 2. The trial Court declared 
“ tho plaintiil'a oloctioa as a Gommissioitor for 
Ward No. 2 of the Dacca Municipality was good 
and valid,” 

and that the plaintiff had 
“ acquired good right to sit as a Commissioner 
on the Board of Dacca Municipality and do tho 
function of that oincc." 

On appeal by defendant 2, the real 
contesting defendant in the suit, the 
learned District Judge of Dacca affirmed 
the decree passed by the trial Court, 
after setting aside the finding of the 
Munsif on the question of corrupt prac¬ 
tice, as irrelevant. According to the 
District Judge, it was unnecessary to deal 
with the question whether there was 
corrupt practice or not, as the District 
Magistrate had no jurisdiction under the 
Bengal Municipal Eules, to declare an 
election void, on tho ground of corrupt 
practice. The question whether a civil 
Court had jurisdiction to try a suit of 
the present description, and tho further 
question whether the suit was barred 
under S. 42, Specific Belief Act, appear 
to have been argued before the trial 
Court, but they do not appear to have 
been agitated before the learned District 
Judge on appeal. We have no hesitation 
in holding that in view of the provisions 
contained in S. 0, Civil P. 0., and S. 15, 
Bengal Municipal Act, civil Courts have 
jurisdiction to try suits of the present 
nature. In our judgment, there can be 
no doubt that the suit is one of a civil 
nature; and there can be no reason why 
a civil Court should not have the juris¬ 
diction to determine a question arising 
for consideration in the matter of main¬ 
taining or establishing a civil right of 
vital importance. As to the applicabi¬ 
lity or otherwise of S. 42, Speoifio Belief 
Act, it need only be mentioned that the 
seotipn allowsia suit by a plaintiff en¬ 
titled to any legal character, against any 
person denying or interested to deny the 
right of the plaintiff, to any such legal 
character. The plaintiff claimed in the 
suit, to be entitled to be elected a Com¬ 


missioner of the Dacca Mumoipality. 
Defendant 2 denied that right, and filed 
a petition to the District Magistrate, 
and the other defendants supported that 
defendant, so far as the denial of the 
plaintiff's right and his legal character 
were concerned. We are in agreement 
with tho view expressed by the trial 
Court on this point, that it could not be 
the case that the plaintiff had no right 
of any sort or had no legal character 
by virtue of his having obtained the 
largest number of votes at the election 
of Municipal Commissioners. The plain¬ 
tiff having secured the largest number 
of votes, instead of being a bar, S. 42, 
Specific Belief Act, entitled the plain- 
tiff to pray for the declaration that 
his election was valid, and that he has 
acquired tho riglit to sit as a Commis¬ 
sioner of the Dacca Municipality, and 
discharge the functions of that oilice. 
Tho main question raised in tho case, a 
question of real importance—though a 
simple one—is the interpretation of ' 
B. 40, Bengal Municipal Election Buies 
(1930), which is quoted below : 

” 40. All disputes arising under these Rules 
shall lie decided by the Mugistrate, and his doei- 
sion shall be final. If he finds any material 
irregularity prejudicing the election ho may 
diclare tho election void and order fresh clee- 
tion.” 

“Note .—Tho offence of personation, of undue 
influence and of bribery at an election is punish¬ 
able under Sa. 171-K and 171-F, 1. P. C., 18C0, 
as amended by the lUleotions Offences and In¬ 
quiries Act 1920 (39 of 1920).” 

Had the District Magistrate, jurisdio- 
tion under this rule,to declare the plain¬ 
tiff’s election void on the ground of 
bribery, as he did by his order passed on 
29th September 1028, on the application 
of defendant 2 ? Thera can be no doubt 
that elections can be declared to be void 
on the ground of corrupt practice by 
means of election petitions filed before 
tribunals appointed for the purpose ; 
and there is the jurisdiction of Courts of 
Civil Judicature to give relief, where no 
such speoial tribunals are appointed. It 
is worthy of notice in this connexion, 
that municipal authorities in England, 
used for merely to deal with their own 
questions of disputed eleotions, but the 
jurisdiotion is transferred now, to Oom- 
missionors appointed under Acts of the 
Legislature, and as it has been observed, 
whatever abuses or defects may have 
existed in the past, elections are now 
dealt with on sound and equitable prin- 
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ciples, and that, even-handed justice 
administered by the Courts of law, is a 
guaranteed protection against all dis¬ 
turbing influences. Following the rule 
now prevailing in England, so far as 
municipal election petitions go, it may 
Slifely be laid down that neither any 
action on the part of the municipal 
authorities themselves, nor any action 
by the District Magistrate in whom is 
vested, as a controlling authority, cer¬ 
tain powers under the Bengal Municipal 
Act, and the power to decide disputes 
arising under the Bengal Municipal 
Election Buies and declare an election 
void, in case of any material irregularity 
prejudicing the election, can affect the 
rights of parties by having an election 
declared void in the case of corrupt 
practice in elections. As it standj, it 
is the function of the civil Court, on an 
election petition properly filed, to in¬ 
vestigate the charge of corrupt practice 
alleged in the petition, and to declare an 
election void, and the general jurisdic¬ 
tion of the Court to give relief, has not 
been taken away by anything contained 
in B. 40, Bengal Municipal Election 
Buies. 

The rule is expressed in clear and 
simple language ; and it cannot, in our 
judgment, be argued upon the rule as it 
stands, that the District Magistrate was 
the supreme authority to inquire into a 
charge of bribery, and decide whether 
one’s election was valid, or that after 
the District Magistrate's decision under 
the rule that an election was void owing 
to corrupt practice, the civil Court had 
no jurisdiction to try the question of the 
validity or otherwise of the election. 
(The dispute to be decided by the Dis¬ 
trict Magistrate under B. 40, must be 
one arising under the rules, and the 
District Magistrate was not authorized 
to decide the question of any irregularity 
not coming within the purview of those 
rules.* Bribery as alleged in the case 
before us, and corrupt practice generally, 
|are not covered by the expression 
‘“material irregularity” as used in B. 40; 
]and corrupt practice was a subject which 
was according to the tenor of the rules, 
left wholly outside the scope of these 
rules framed under S. 16, Bengal Muni- 
jcipal Act, regarding five specified sub- 
jjects: the division of the Municipality 
into Wards, the number of Oommis- 
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sioners to be elected for each Ward, the- 
qualifications required to entitle persona 
to vote for Commissioners, the mode of 
election, and the authority who shall 
dispute at elections. It may also be- 
pointed out that S. 16 itself providea 
that nothing contained in the section 
nor in any rules made under the autho¬ 
rity of the Act, shall be deemed to affect 
the jurisdiction of the civil Courts. The 
argument advanced on behalf of the 
appellant based upon the note added to 
B. 40, has no substance in it. The offence 
of bribery at an election is according to 
the note punishable under the Indian 
Penal Code, as amended by the Elec¬ 
tions Offences and Inquiries Act 1920 ; 
and the reason for adding the note was 
simply this, that at the time of the 
publication of the Elections Buies in 
force before the Elections Offences and 
Inquiries Act 1920, came into force, 
there was no definite or specific provi¬ 
sion in law, under which bribery at an 
election was punishable as an offenco 
under the Indian Penal Code. 

The intention of the Government ia 
adding the note to B. 40 could not have 
been the one suggested on behalf of the- 
appellant before us, that the decision of 
the District Magistrate on the question 
of bribery or corrupt practice was made 
final, so as to oust the jurisdiction of 
the civil Court; in any view of the 
matter that intention has not been 
clearly expressed by the language of 
B. 40 or of the note added to the rule. 
As indicated above, we are clearly of 
opinion that the District Magistrate had 
no jurisdiction under the Bengal Muni¬ 
cipal Buies to declare the election of the 
plaintiff in the suit, void, on the ground 
of corrupt practice, and the decision of 
the District Magistrate was, in the case 
before us, ultra vires and without juris-i 
diction. 

It remains to mention that we agree 
with the learned District Judge in hold¬ 
ing that it was unnecessary to deal with 
the question whether there was corrupt 
practice or not, in the case before us. In 
the result, the decision of the Court of 
appeal below, affirming th& decree passed 
by the trial Court, in favour of the 
plaintiff in the suit, respondent in this 
appeal, is affirmed, and this appeal is 
dismissed with costs to the plaintiff- 
respondent. The cross objection is not 
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pressed and it is dismissed without 
costs. 

K.S. Appeal dismissed. 

A. 1. R. 1933 Calcutta 495 (1) 

Panckbidge and Patterson, JJ. 

Santo Singh —Accused—Petitioner. 

V. 

.Emperor—Opposite Party. 

Criminal Kevn. No. 486 of 1932, De¬ 
cided on 1st December 1932. 

4 Arms Act (1878), Sc. 4 and 19 (f)—Loose 
parts of same revolver in rusty condition 
capable of being used as fire-arm are "arms" 
within the section. 

Loose parts of the same revolver in ^a rusty 
condition capable of being used when cleaned 
and oiled are "arius" within the meaning of 
S. 4, unless there is something to suggest that 
they cannot be assembled together either with 
or without other parts in such a way as to be 
capable eff being used as a fire arm ; 21 Mad 
SCO {F B), Itel on. ; 6 Mad CO (F B), held Over¬ 
ruled. [P 495 C 1, 2] 

Janna Nath Borah —for Petitioner. 

Judgment, —This Rule was granted by 
Jack and Dwarka Nath Mittor, JJ,, on 
6th Juno 1932, and calls on the Deputy 
Commissioner of Kamrup to show cause 
why the conviction of the accused and 
the sentence passed on him under 
S. 19 (f). Arms Act, should not bo set 
aside on the ground that on the findings 
of fact arrived at by the Sessions Judge 
the petitioner was entitled to an ac¬ 
quittal. Owing to the course which the 
proceedings have taken the result of the 
Rule has very little importance as the 
petitioner has now served out the sen¬ 
tence imposed upon him. He was con¬ 
victed by an Honorary Magistrate of 
Gauhati of being in illegal possession of 
a revolver "iu loose parts” without a 
license and sentenced to a year's rigorous 
impisonment. On appeal the learned 
Sessions Judge upheld the conviction 
but reduced the sentence to a period of 
six months. It appears that a box be¬ 
longing to the accused was searched at 
Araingaon Railway Station and there 
was found in it a rag in which were tied 
2 L parts of a revolver. These parts were 
jrusty and the witnesses before the Ma- 
Igistrate who were questioned oh the 
{point stated that they, at any'rate, could 
not put the parts together. The learned 
Magistrate who is a retired Police Officer 
and thus has an expert knowledge of fire 
arms says that if the parts were cleaned 
and oiled they could be used for. the pur¬ 
pose for which they were originally in¬ 


tended. Both the Courts below rejeotedt- 
tbe defence of the petitioner as to how I 
he had come to be in possession of the r 
articles in question. The only point 
whether the articles in question arearma. 
within the meaning of S. 19, sub-S. 

Arms Act of 1878. "Arms” are not de¬ 
fined in S. 4 of the Act, but it is pro¬ 
vided that they include fire-arms, bayo¬ 
nets, swords, daggers, spears, spear¬ 
heads, bows, arrows, cannon, parts of 
arms and machinery for manufacturing 
arms. 

The petitioner has relied on the case^ 
of Queen v. Siddappa (1), where a. 
Full Bench of the Madras High Court 
held that a gun rendered unserviceable* 
by the loss of the trigger does not fall 
within the definition of "arms” in 8. 4,. 
Arms Act 1878, and that possession of 
such a weapon without a license is not.> 
an offence under 8 19 (f). It is unneces¬ 
sary for us to criticise the reasoning in. 
that case because another Full Bench of. 
the Madras High Court has definitely 
held that the decision in Queen v. Sid¬ 
dappa (l), is not correct observing that 
the question is not so much whether the- 
particular weapon is serviceable as a fire^ 
arm but whether it has lost its specific^ 
character and has so ceased to be a fire> 
arm : see Empress v. Jayarami 
Beddi (2j. It appears to us that it. 
cannot be said that the articles found, 
had so changed their original character 
as to how ceased to be parts of a fire 
arm. They were all parts of the same 
revolver and there is nothing to suggest 
that they could not be assembled to¬ 
gether either with or without other parts 
in such a way as to be capable of being 
used as a fire arm. In the circumstances, 
we think that the accused has been, 
rightly convicted and we discharge the 
Rule. 

K.S. Buie discharged. 

1. (1883) 6 Mad 60—l Wait 657"(PB).. 

2. (1898) 21 Mad 800=1 Weir 669 (PB). 
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Guha and Bartley, J. 
Brojendra Nath GAose—Appellant. 

V. 

Satish Chandra Das and others —Res¬ 
pondents. 

Appeal No. 74 of 1931, Decided ota. 
22nd July 1932, against order of Diet- 
Judge, Dacca, D/- 5th September 1930., 
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$ Provincial Insolvency Act (1920), S. 38— 
Proposal for composition scheme. 

A proposal for a composition scheme can only 
be submitted after an order of adjudication has 
been made. Hence 'a composition scheme died 
before the order of ladjudication cannot be put 
into operation after the order of adjudication is 
.passed. [P 49G 0 1, 3] 

H. D. Bose and Uemendra Narain 
Bhaitaoharji —for Appellant. 

Amarendra Nath Bose and Phanindra 
Kumar Sanyal —for Eespondonts. 

Prolcash Chandra Pahrasi —for Bocei- 
ver. 

Guha, J. — This appeal is directed 
against an order passed by the learned 
District Judge of Dacca, in a proceeding 
under the Provincial Insolvency Act. It 
appears that two persons Satis Chandra 
Das and Subodh Chandra Das wore ad¬ 
judicated insolvents. Long before the 
order of adjudication was made, the deb¬ 
tors hied in Court, on 30th August 1928, a 
composition scheme, stating the terms 
of agreement with the creditors arrived 
at by them, and praying tliat the com¬ 
position scheme might be given effect to 
after the order of adjudication is passed. 
The scheme was ordered to be kept with 
the record and put up on the date fixed 
for hearing. The order of adjudication 
was passed on 20th September 1928, but 
no attention was given to the composi¬ 
tion scheme by any of the parties con- 
•cerned, and no step was taken in regard 
to the same. The proceeding before the 
Oourt followed in the manner provided 
by law, on appointment of receivers in 
insolvency, without any reference to the 
composition scheme by any party. The 
insolvent prayed for final discharge on 
t9th September 1929. Upon that, at¬ 
tempt was made by the creditors to 
agitate the matter of the composition 
-scheme, filed on 30th August 1928, by 
way of revival of the same. The in¬ 
solvents filed their petition of objection 
on 26th July 1930, and applied for rejec¬ 
tion of the so-called composition scheme 
on various grounds. One of the grounds 
was that the scheme filed in Court and 
which the creditors wanted to be put 
into operation at such a late stage, was 
not entertainable under the law, inas¬ 
much as it was filed before the order of 
adjudication was made. The learned 
f'District Judge baa given effect to the 
lobjection of the insolvents; and one of 
ithe creditors has appealed to this Court, 
i On the facts and in the circumstances 
of the case before us, also in view of the 
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clear provisions of the law contained in 
S. 38, Provincial Insolvency Act, 1920, 
there can be no doubt the order made! 
by the learned District Judge rejecting 
application of the creditors to put into 
operation the composition scheme filed 
in Court on 30th August 1928, is right. 
It may be pointed out that under the 
Provincial Insolvency Act 1907, S. 27, a; 
proposal for a composition scheme could 
bo submitted by the debtors either be¬ 
fore or after an order of adjudication. 
Under the present Act of 1920, a pro¬ 
posal can only be submitted'after an 
order of adjudication has been made. 
The only point urged in support of the 
appeal by the learned counsel for the 
appellant that the learned District Judge 
in .the Court below was wrong in 
holding that composition scheme could 
only be entertained after an order of 
adjudication, being decided against the 
appellant, this appeal must bo dismissed 
and we direct accordingly. The insol¬ 
vent respondents in the appeal are en¬ 
titled to their costs. The)hearing fee in 
this appeal is assessed at three gold 
mohurs. 

Bartley, J.—l agree, 

K.S. Appeal dismissed. 
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Gcjfia and Bautley, JJ. 

Khorslied Ali Bepari and another — 
Plaintiffs—Appellants. 

v. 

Probhat Chandra Das —Defendant — 
Bospondent. 

Civil Appeal No. 87 of 1932, Decided 
on 15th July 1932, against order of 
District Judge, Dacca, D/- 17th Decem¬ 
ber 1'931. 

(a) Civil P. C. (1908), O. 41, R. 25 and 
S. 115—Order of remand under 0,41, R.':25 
—Appeal—Revision. 

An Order of remand under 0. 41, B. 35 is not 
appealable, but the High Court can treat .a 
memorandum of appeal aa an application for 
revision and deoldo the case on merits: AlH 
1927 Cal 643, Bel on. [P 497 0 2] 

(b) Civil P. C. (1908), O. 21, R. 7. Decree 
—Execution—Executing Court. 

A Court executing a decree in a proceeding 
tor execution of the decree cannot consider whe¬ 
ther the decree as it stands is defective or faulty. 

[P 497 0 2; P 498 C 11 

(c) Decree—Eicecnlion—Decree for speci¬ 
fic performance of contract—Defendant^to 
execute kobaia by accepting balance of price 
from plaintiff within a certain period, .m 
default Court to execute and register kobaia 
of sale on behalf of defendant on plaintiff’* 
depositing balance amount-Default in fir*t 
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pikrt of decree—Default by whom committed 
li immaterial and plaintiff can execute le- 
cond part of decree. 

lu a deoroa for the specific performance of a 
contraoli of sale, ibe defeadant was directed to 
execute a kobala in favour of the plaintiff for 
the eale of the prdperties by accepting the bal¬ 
ance of the price from the plaintifis within a 
month. In default the Court was to execute 
end register a kobala of sale of the plaint sche¬ 
dule properties on behalf of the defendant in 
execution of tho decree on the plamtifl’s deposit¬ 
ing into Court the balance of the pnrobaeo 
money and requisita stamp and registration too. 
There was no payment of tho balance amount 
not W'ts there any execution of the kobala within 
tho time specified in tho decree. 

Held: thit the question as to who o-immitted 
the default was imm rterial and that the plain¬ 
tiff was entitled to execute tho decree as men¬ 
tioned in tho second part of the decree by depo¬ 
siting tha amount in Court and getting a sale 
executed and registered through tho agency of 
the C 0 U 4 II [LM97 U 1, 2 P 498 0 H 

Upendra Kumar Roy ami Nani Qopal 
Das—lor Appollants. 

Apurha Gkaran Mukherji and Man. 
matha Nath Das Oupta — for Eespon- 
■denb. 

Judgment. — This appeal has arisen 
out of an application under S. 47, Civil 
P. 0., raisin^j objections to the execu¬ 
tion of a decree for specific performance 
of a'contract for sate, passed by the 
Munsif, Second Court Maushiganj, in 
the District of Dacca, on ILth Septem¬ 
ber 1930. The operative part of the 
decree was in those terms: 

“The suit bo decreed oxparto with costs. Tha 
plaintifis’ right to have tho contract for sale 
of tho plaint sohodulo properties for Bs. 801 
specifically enforced is hereby declared. Tbo 
defendant is horoby directed to execute a kobala 
in favour of plaintiff 2, for the 3.alo of the pro¬ 
perties by accepting tho balance of the price 
i. e., Rs. 661 from tho plaintiffs within a 
.month. In default tho Court will execute and 
^register a kobala of sale of the plaint schedule 
.properties on behalf of tbo defendant in exeou- 
•tion of the decree on the plaintiff’s depositing 
mto Court the balance of the purchase money 
land requisite stamp and registration fee." 

There was no payment of the amount 
of Rs. 651, nor waa there any execution 
of the kobala within the time specified 
in the decree. The plaintiffs however 
lappliad on 24th June 1931, for execu- 
'tion of the decree, praying for exeou- 
I tion and registration of a kobala in the 
imanner provided by the decree on de¬ 
fault by parties in the matter of pay¬ 
ment and execution and registration 
within the time mentioned in the de- 
cree. The main ground of objection to 
the execution applied for by the ^ plain, 
tiffs, was that there was default in the 
1933 0/63 & 64 


Frobha'e Chandra Calcutta 497 

matter of the plaintiffs carrying out the 
direction contained in the decree, and 
the decree could not therefore * be al. 
lowed to be executed in the manner in 
which the plaintiffs prayed for- exeou- 
tionof the same. The objection so raised 
was overruled by the Munsif. On ap¬ 
peal, the learned District Judge of Dacca 
came to the decision that the real ques¬ 
tion for determination in the ease—who- 
tber the plaintiffs offered the balance 
of the purchase money within the time 
allowed by the decree-'had not been 
dealt with by the Munsif, and tha 
learned Judge therefore remanded the 
case to the Munsif, after setting aside 
the order dismissing the application 
under S, 47, Givil P, 0. The plaintiffs 
appealed to this Court, against the order 
of remand passed by the learned Dis¬ 
trict Judge. At the hearing of tha ap. 
peal, before ua, a preliminary objection 
as to the competency of the appeal 
was raised on behalf of <the respon¬ 
dent. It waa urged that no appeal lay 
to this dourt under R. 1, O. 43, Civil 
P. 0., which was the only provision 
of law for an appeal from an order of 
remand, inasmuch as in making the 
order, the lower appellate Court wasj 
purporting to act under 0. 41, R. 25, 
and not under O. 41, B, 23 of the 
Code. The contention may bo accepted 
as sound: sea decision of this Court iu 
the case of Jagathari Saha v. Medini 
Mohan Burdhan (1); but it is open tc 
us to treat the memorandum of appeal 
to this Court, as an application for revi¬ 
sion andigive the plaintiffsdecree-holdersj 
the relief they are entitled to. We pro¬ 
ceed therefore to consider tha merits of 
the case before us. 

Regard being had to the second part 
of the decree songht to be executed, the 
plaintiffs were entitled to have specific 
performance of contract for sale in the{ 
manner indicated. On the plaintiffaj 
depositing the amount of Rs. 651, thej 
balanoe of thq purohase money and re- 
quisite stamp and registration fee, tha 
Court is to execute aad register ‘a kobala 
of sale, and no question of default, so 
far as the direction contained'in the 
first part of the decree was . ooneerned, 
could arise for consideration. The de- 
oreo as it stands may be considered toj 
be defective and faulty, so far as the| 
s econd part of it is oonoerned but that) 
1. A1 B ISa? Cal 643=101 10 433i 
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is not; a matter which could be taken 
into account by the Court executing the 
decree in a proceeding for execution of 
the decree. The plaintiffs decree holders, 
upon the terms of the decree as it 
stands, had the right to deposit the 
balance of the purchase money and re- 
Iquisite stamp and registration •fee, and 
get a conveyance executed and regis- 
jtered through the agency of the Court. 
;The only limitation imposed upon the 
decree-holders in this behalf was the 
one under the law, prescribing the time 
within which the decree must be put 
into execution. The steps necessary for 
the purpose of executing the decree and 
getting the conveyance executed, hav¬ 
ing been taken within the period of 
limitation provided for execution of a 
decree, there is no bar under the lav(, 
or under the terms of the decree sought 
to be executed, to the direction con¬ 
tained in the second part of the decree 
being given effect to. 

In the above view of the case, the 
order of remand made by the learned 
District Judge cannot possibly be sup¬ 
ported, and it must be set aside. In 
the result therefore the appeal is hold 
to be incompetent, and it is dismissed. 
We set aside the order of remand passed 
by the Court of appeal below, and res¬ 
tore the order passed by the Munsif, 
dismissing the application of the defen¬ 
dant judgraont-debtor, under S. 47, Civil 
P. 0., in the exercise of our revisional 
jurisdiction. The parties are to bear 
their own costs in this Court and in the 
Court of appeal below. The order as to 
costs made by the Munsif stands. 

K.S. Order accordingly. 
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Mukerji, J. 

Maiyarjan Bibi and anothei —Plain¬ 
tiffs—Appellants. 

V. * 

Ab^l Shek —Defendant—Respondent. 
Appeal No. 983 of 1930,- Decided on 
11th July 1932, against appellate decree 
of Snb-Jodge, First Court, Faridpur, D/- 
30th November 1929. 

(m) Civil P. C. (1008), O. 22, R. 3-Death 
of plaintiff pending auit—Order aubatituting 
two penona aa heira—Subaequeal diaeovery 
of othor heira by Court—Suit doea not abate. 

Where on the death of the plaintiff, the Court 
ordeca the aubBtitation of two persons as heirs of 
the deceased but finds subsequently that there 
are two other heirs of the deceased and the ojnis* 


. Abdul Bhbk (Mukerji, J.) 193^ 

sion is bona fide, the snit does not abate as .a 
whole but they also can be substituted : AIR 
1929 Oal 26, Expl and Dist. ; 23 ilfnd 125,. 
Bel on. . [P 500 01], 

(b) Civil P. C. (1908), O. 22, R. 3-Order 
allowing substitution or setting aside ebate- 
ment passed cannot be questioned in appeal 
from decree—Civil P. C. (1908), S. 105. 

It is well settled so far as tho Calcutta High 
Court is concerned that an order allowing a. 
substitution or setting aside an abatement passed 
by a trial Court cannot be questioned in an ap¬ 
peal from a decree in view of ths provisions of 
S. 106. IP 600 0 23 . 

(c) Possessory suit—Suit for hbas posses¬ 
sion—Death of plaintiff and substitution of 
two persons aa heirs—Court subsequently 
finding that other heirs are not on record- 
—Duty of Court. 

Where in a suit for kbas possession, the plain- 
tilt dies and tvro persons are subslituleil in his 
place as heirs bui; tho Court subsequently finds 
that tho prayer for kbits possession is not main- 
tainablo by reason of tho fact that all t^c persons 
who should have joined as pliiiutills in the suit 
are not on record, the Court is at liberty to make 
proper orders enabling some of those parties who 
may in the circumstances bo entitled to claim 
joint possession with tho defendant to amend 
their plaint and proceed with the suit there¬ 
after. Whether there are several plaintiffs or 
only one plaintiff is immaterial; AIR 1929 Cal 
619, Foil. [P 601 C 13 

Bansorilal Sarkar —for Appellants. 

Surajit Chandra Lahari —for Respon¬ 
dent. 

Judgment. —This is an appeal by the 
plaintiil's from a suit which they had 
instituted for recovery of khas posies- 
sion or in tho alternative recovery of 
possession jointly wdth defendant 1. 
There was oi'i;pnally a prayer for Vvasi- 
lat but tJie same was withdrawn with 
liberty to instibuto a fresh suit for tho 
purpose. Tho suit was originally insti- 
tuted by one Kedari Mondal. Ho died 
during the pendency of tho suit and upon 
thalf liis widow and his daughter applied 
to be substituted in his place. An order 
was made for such substitution and the 
suit proceeded with these two persons as 
the plaintiffs. Afterwards as appears 
from tho judgment of the learned Mun- 
sif, the defendant preferred an objeotion 
on the ground that Kedari had left two 
other heirs, one of the name of Samir 
and the other of the name of Felu, they 
being cousins of Kedari and were resi- 
duaries under the Mahomedan law. The 
Munsif dealt with this objeotion in these 
words: 

“ Admittedly Kedari left no son. Then ac¬ 
cording to Mahomedan law the widow gets two' 
annas, the daughter gets eight annas and the 
residue goes to Samir and Fein, if they he con 
Bins of Kedari. Bat this omission to make Sami 
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and Fela parties does not vitiate the eoit. The 
plaintiffs, the widow and daughter claimed the 
entire four annas of Kedari. If by law they 
cannot get it then they can claim their ten 
annas." 

On the merits, the Mansif found that 
Samir and Fela were really cousins of 
Kedari and that the plaintiiTs could at 
best get a-10 annas share and no more. 
As regards the other question that arose 
on the merits the learned Munsif held 
that the purchase alleged to have been 
made by Kedari on which the plaintiffs’ 
claim in the suit rested was not approved 
and that Kedari had no possession. The 
Mansif accordingly dismissed the suit. 
The plaintiffs, that is to say the widow 
and the daughter of Kedari, thereupon 
preferred an appeal. Before the Sub¬ 
ordinate Judge, at the hearing of the 
appeal tite respondents, that is to say, 
the defendants in the suit, took a pre¬ 
liminary objection to the effect that the 
appeal was incompetent as the suit had 
abated because of all the heirs of Kedari 
not having been made parties to the 
suit. The Subordinate Judge dealt, with 
this matter as a preliminary point and 
on considering the evidence came to the 
same conclasion as the Munsif, namely, 
that Samir and Felu were also heirs of 
Ivedari. Having corao to this finding, 
tiie Subordinate Judge proceeded to hold 
that as all the heirs of Kedari were 
not substituted on tho record the whole 
suit had abated. lie relied upon a 
ilooision of this Court in the case of 
Fajor Banu v. Itoliim Bnx Bhuiya (l). 
Lt appears also that at the hearing of 
Uia appeal t’le pleader for the plaintiffs 
tiled a petition aakiiig that tho plaintiffs 
might bo aliov'’od to bring Felu and 
Samir on the record if they were found 
to be the heirs of Kedari. Tho learned 
Subordinate Judge, however, held that 
the whole suit had already abated even 
v/hen the suit was pending in the trial 
Court and that those persons could not 
ha legally made parties at tho stage at 
-fh^oh that application was made. In 
tills view of the case, the learned Sub¬ 
ordinate Judge, without going into 
merits, dismissed the appeal holding 
that the suit had abated. 

Plaintiffs have then preferred this 
second appeal. In the appeal it has been 
urged on behalf of the plaintiffs that 
when the substitution had already been 
??®. by the trial C ourt the qn estion 
1. A I B 1929 Cal 26^116 10 181. 


before the Subordinate Judge was not 
really a question as to whether the suit 
had abated or not by reason oi all the 
heirs of Kedari not having come forward 
to apply to be substituted in his place, 
but that the real question was whether 
the two heirs of Kedari, namely, the 
widow and the daughter who had been 
substituted in the place of Kedari were 
entitled to proceed with the appeal, that 
is to say, with tho prayer which they 
had made, in the plaint. It has been 
argued further that although in such a 
state of things the prayer for khas pos* 
session was not maintainable yet in view 
of the fact that the sharers of these two 
persons were not disputed it should have 
been held that they were entitled tb go 
on with the suit and the appeal in so 
far as their claim for kbfts possession 
jointly with defendant 1 was concerned, 
which, as already stated, was one of the 
prayers in the plaint. ■ On behalf of tho 
respondent, however, reliance has been 
placed upon the decision in the case of 
Fajor Banu v. Bohim Bux Bhuiya (1), 
upon which the learned Subordinate 
Judge has relied and to which reference 
has already been made. The argument 
on behalf of the respondent is that an 
application by some of the heirs of a de- 
ceased appellant is not an application 
within the meaning of 0. 22, K. 3 of the 
Code, and that when such an application 
is made the Conrt should regard it as 
not a proper application under that rule, 
but shculd, on finding that there are 
other heirs of the deceased appellants, 
reject tho said application as one not 
made in accordance with law. 

The argument is that inasmuch as in 
the present case it was only two of the 
heirs of Kedari who had made the ap¬ 
plication no order for substitution should 
have been made on it, but that the Court 
should have proceeded to deal with the 
matter as if no application had been 
made for substitution within time and 
in that view of the matter should have 
dismissed the suit. Baliance for this 
position has been placed upon a number 
of oases to which 1 shall presently refer. 
The respondent as already stated strongly 
relies upon the following'. passage in the 
decision of this Court in tha case of 
Fajor Banu v. Bohim Bux Bhuiya (1), 

“On bebaU of the appellants It is erged that 
0.23, B. 8 does not apply beoausa an aplication 
fot Bufastitatlon was dmy made by the “l^al 
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representative” of Abdul Majid within 0. 33, 
B. S. In our opinion, “legal representative” in 
O. 33, B. 3 means the legal roproseutativo or 
representatives of the deceased plaintifl, or all 
the representatives of whom the representative 
applying knew or ought to have known; (see 
Qhamandi Lai v. Amir Begum (2), and 
Ilaidar Hussain v, Abdul Ahad (3).) It well 
may bo that if one or more of the legal ropresen- 
tativos are unknown or all unwilling to join in 
the application under 0. 23, B. 3, different 
considerations will arise, and that a bona fide 
application by all the roprasontutivcs who are 
willing to join in making the application will 
be a sufficient compliance with 0. 23, B. 3: 
see Bhikaji Bam Chandra v. PnrshoUam (4), 
Musala Beddi v liamnyt/a (5) and Abdul Baha- 
man v. Slsahad-ud-din (6).” 

Now, it cannot be gainsaiol that an 
application in order to bo a proper ap¬ 
plication in consequence of which no 
abatement would be possible must be 
one made by all the heirs of a deceased 
person. But if an application is made by 
some of the heirs and nothing is stated 
ae to whether there are other heirs in 
existence or not or whether the other 
heirs if in existence had refused to join 
in the application or not, when an order 
for substitution has already been made 
on the application such an order cannot 
possibly merely for that reason be re¬ 
garded as an order made illegally or with, 
out jurisdiction upon the view that the 
application itself was one which did not 
come within the purview of O. 22, R. 3. 
It is quite open to a Court whan an ap¬ 
plication for substitution is made and 
the Court finds that all the heirs of a 
deceased person have not come forward 
to apply to be substituted in his place 
to refuse to make an order for substitu¬ 
tion upon the ground that there are 
other heirs who ought to have joined in 
the application. Similarly, the Court 
would be perfectly justified in refusing 
0 make an order for substitution upon 
an application of this character if it 
finds that it was nob bona fide made or 
that other persons who ought to have 
been informed about or asked to join in 
he application were not so informeld or 
.sked. * ■ 

But I am not prepared to hold that if 
some of the heirs make such an applica¬ 
tion disputing the right of other persons 
to claim as heirs and proceed to maintain 

irTl^ri^U 211-(18M) AWN 32. 

I. (1903) 80 All 11T=6 A L 7 G2=(1908} AWN 

41. 

4. (168S)10Bom330. 

5. (1900) S3 Mad 12S-9 M L J 818. 

6. AIB1920 Lah. 328^65 1 0 888=sl Lab 481. 
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that application by taking up the position 
that the other persons are not heirs, the 
Court as soon as it finds that the appli¬ 
cants are not the,entire body of heirs is 
precluded from making an order for sub¬ 
stitution in their favour and cannot sub- 
stitute them reserving of course for its 
consideration the question as to whether 
such persons should be permitted to 
maintain the proceedings in the place of 
the dead person. 

It has been argued on behalf of the 
respondent that it is necessary in order 
to maintain that application as a proper 
one that it should be distinctly stated 
that the other heirs bad been informed 
and they had refused to join. I do not 
think that there is any sound reason at 
the back of any such proposition,' if it is 
to be regarded as a propositiotf of uni¬ 
versal application. It cannot be laid 
down that in all cases it is the duty of 
the applicants who find it to their con¬ 
venience to come forward and apply to 
be substituted to go and beg of other 
persons who may not be willing to come 
forward and join with them. The whole 
question therefore is whether the per¬ 
sons who have been .isubstituted are per¬ 
sons who are competent to maintain the 
appeal and the suit. It may well be 
pointed out that so far as this Court is 
concerned it is well settled that an order 
allowing a substitution or setting aside 
an abatement passed by a trial Court 
cannot be questioned in an appeal from 
a decree in view of the provisions of 
S. 105, Civil P. C., and the trial Court 
having already made an order for substi¬ 
tution in favour of the appellants it was 
not open to the appellate Court to hold 
that such substitution was wrongly 
made. My 'attention has also been drawn 
to certain other cases amongst which 
I consider it necessary to refer to one 
and that is the case of Musala Beddi v. 
Bamayya (5). In the decision of the 
learned Judge in that case will be found 
reference to several other oases and the 
whole principle has been discussed. 

But it will be seen also that the 
learned Judges in that case expressed the 
view that where an application had been 
made by some of the heirs not joining 
with them the other heirsowing to their 
nnwilliugneSB to join with them or for 
some other reason but in consequence of 
a bona fide belief that it was unneces¬ 
sary for them to make a joint applioa- 
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tiqn on behalf of all, the mere fact that 
all the heirs had not joined would not 
make the application one not entertain- 
able under the Oode for the purpose of 
substitution. It is quite true that in 
the present case it has been found as a 
fact that the parsons who have been left 
out were really two of the heirs of the 
deceased plaintiff. But their right as 
such heirs was disputed and nothing can 
be found which it could be said that they 
did not entertain the bona fide belief in 
their mind that the' other persons had 
no right to come in and join with them 
as plaintiffs in place of the deceased 
plaintiff. I am of opinion therefore that 
the learned Subordinate Judge, in hold- 
ing that the suit had abated notwith¬ 
standing'that the order for substitution 
had boew made by the trial Court in 
favour of the present appellant, had not 
taken the correct view of the law or of 
the circumstances of the case. In my 
opinion, the real question for considera¬ 
tion of the learned Subordinate Judge 
was whether it was open to the plaintiffs 
who were the appellants before him and 
who had substituted themselves in the 
place of the deceased plaintiff to proceed 
with the appeal, that is to say, with the 
prayers contained in their plaint in the 
suit and if so, to what extent. 

Now, from a decision of this Court in 
the case of llari Charan Moulik v. Kali 
Pada Ghalcraharti (7), it would appear 
thac in the circumstances such as these 
where the prayers for khas possession is 
not maintainable by reason of the fact 
that all the persons who should have 
Ijoined as plaintiffs in the suit were not 
,on the record, the Court is at liberty to 
make proper orders enabling some of 
those parties who may in the circum- 
jstances be entitled to claim joint posses¬ 
sion with the defendant to amend their 
plaint and proceed with the suit there¬ 
after. It has been argued on behalf of the 
respondent that that case is distinguish¬ 
able because of tbs fact that in the pre¬ 
sent case there was only one plaintiff 
and an application for substitution was 
made on his death by some only of his 
heirs whereas in the case aforesaid thefe 
were several plaintiffs some of whom had 
died and in their place no substitution 
bad been made. I do not think there 
can be any such distinction on principle. 
The case just cited in my opinion should 
'7. AIB 1939 Oai 519=119 I 0 814=56 Oa! 6237 


be regarded as affording a true guide for 
the Court in so far as the present case is 
concerned. Following the decision in 
that case the order that I propose to 
make is to set aside the decree from 
which the present appeal has been pre- 
~ ferred and send the case back to the 
Court of the learned Subordinate Judge 
in order that he may allow the appel¬ 
lants before him to amend their plaint, 
by striking out therefrom such of the 
prayers as are not maintainable at their 
instance and in the absence of the other 
heirs of Kedari, and then to allow them 
to proceed with the appeal in so far as 
the remaining prayers are concerned. 
The learned Subordinate Judge will deal 
with the merits of the case and consider 
and deal, with all other questions that 
will arise in connexion with the suit 
and the appeal before him. So far as 
the costs of this appeal are concerned, I 
make no order. 

Leave to appeal under S. 15, Letters 
Patent, has been asked for. But 1 do 
not think that it is a fit case in which 
such leave should be granted. 

K s. Order accordingly, 
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M. C. Ghose, J. 

Gouri Sankar Bam Kumar —Plaintiffs 
—Petitioners. 

V. 

Sashi Bhusan Das Bairagya —Defen¬ 
dant—Opposite Party. 

Civil Rule No. 886 of 1932, Decided 
on 9th December 1932, from order of 
First Munsif, Kutwa (Burdwan), D/- 
16th May 1932. 

Provincial Small Came Courta Act 
(1887), S. 25—Omiasion to comider material 
evidence or evident miatake in appreciation 
of evidence earning aubatantial Injiutico 
jmtify revision. 

Tbo wording of S. 96 allows High Court to 
Intacfere where by reason of omission to consider 
material evidence or wbete by evident mistake 
in the appreoiation of evidence substantial in¬ 
justice has been done to tbe party. [P 602 0 2J 
Hari Charan Oanguly and Indu, Pro,, 
hash Chatterji—tor FebitioneiB. 

Jatindra Nath Sanyal —for Opposite 
Party. 

Judgment. —This is an application 
under S. 25, Provincial Small. Qause 
Court Act. by tbe plaintiff whose claim 
for a sum of Bs. 20 odd for goods sup¬ 
plied together with interest of Bs. 11 odd 
has been dismissed by the Court below. 
Tbe plaintiff’s case was that the def8n-. 
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dant Sashi Bbasan Das Bairagya in¬ 
troduced hia son Bobati to the plain- 
tiff’s firm and asked them to supply 
goods on credit to the said son Bebati, 
that thereupon the plaintiff supplied 
biris to the son Bebati for a largo sum. 
At the end a sum of Bs. 20 odd vvas the 
balance outstanding. As no payment 
was made the suit was instituted against 
the defendant. The defence was that he 
did not stand surety for his son Bebati, 
that Bebati took the biris for himself 
and the defendant was not responsible 
for the debts of Bebati. The Court ao- 
oepted the defence view and dismissed 
the suit. 

In this Court is urged that the learned 
Court below committed a material error 
in the appreciation of the evidence that 
the P. W. 2, Bejan Behari Dutta, gave 
evidence that the defendant himself paid 
Bs. 10 to him on account of the balancd 
outstanding against Bebati. The amount 
was entered in the account book which 
was signed by the defendant. It is urged 
that this important piece of documentary 
evidence was not at all considered by 
the Court below and by that omission of 
the Court the plaintiff has suffered 
grievous injustice not so much for the 
small sum in dispute, but because a slur 
that has been cast upon his reputation 
as an honest merchant. S. 25 lays down 
that the High Court for the purpose of 
satisfying itself that a decree or an order 
made in any case decided by a Court of 
Small Causes was in accordance with 
the law may call for the case and may 
pass such order as it thinks fit. In this 
case the question is whether the Court 
below made any error of law. The 
learned advocate for the petitioner has 
referred to many cases, notably the case 
of Nathuram Shivnarayan v. Dhularam 
Hariram (l), in which case it was de¬ 
cided that the Court had powers of inter¬ 
fering with the decision on questions of 
fact. The passage runs thus : . 

“Intuference in regard to appreciation of ovi* 
donee sWald in general only be exercised when 
there appears to the Oourt to be a very clear case 
of miaappreoiatioa which has resulted in' in¬ 
justice to a patty and makes the decree ouo that 
cannot be regarded by a revisional Court as 'ac¬ 
cording to law.’ ” 

The learned advocate for the opposite 
party has quoted various deoisions where 
the Court refused to interfere. On ques- 
ti ons of law it appe ars to me that t he 
1. AIK 1921 Bom aOTsisBom 392'^69 1 Cm. 
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wording of S. 25 allows this Court,itoi 
interfere where by reason of omission to; 
consider material evidence or where by 
evident mistake in the appreciation of 
evidence substantial, in justice has been 
done to the party. Bearing the above 
principle in mind it is to be considered 
whether in this case there has been sub¬ 
stantial injustice. It is true that the 
entry Ex. 3 was proved of the plaintiff’s 
side as being written by the defendant. 
The defendant however totally denied 
the allegation that he had paid Bs. 10. 
Unfortunately no question was asked as 
to his signature in Ex. 3. But the 
manner of his evidence does not leave 
any doubt that he probably would have 
denied the signature. The plaintiff sup¬ 
plied goods to Bebati and not to his 
father, the defendant; but the i.uit was 
instituted only against the delond.ant 
and not also against his son. On ac¬ 
count of this the plaintiffs’ firm stand 
to lose the amount claimed in the suit. 
In my opinion the failure in this rule 
does not cast any slur upon the plain¬ 
tiff's firm as merchants. In the result 
I am of opinion that there is no sufficient 
ground for interference in this matter. 
The rule is discharged. The parties will 
bear their own costs in this Court. 

v.v. Eevision rejeoted. 
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Lort-Williams, J. 

Amulyacharan ilftfra—Plaintiff. 

V. 

Prakashchandra Mitra and another — 
Defendants. 

Application No. 756 of 1918, Decided 
on 23rd November 1932. 

>lt Partition — ImprovemenU to joint pro¬ 
perty, by one co-owner create* equity in 
favour of co-owner making improvement* 
which i* met by allotment of improved *bare 
—Where partition by mete* and hound* i* 
impa**ible compen*ation in money i* due for 
enhancement in value by reaion of the im¬ 
provements—Inquiry must be by Court—Co¬ 
sharer*. 

Where money is spent on improvements of tho 
joint property by a co-owner, an equity is 
created in hie favour which is recognised in case 
the property is partitioned, by allotting to him, 
wherever this can be done fairly, the portion on 
which the improvements were made. In a case 
where it is possible to divide a boose by metes and 
bounds, ana it is contended by one of the parties 
that he has spent money upon improvements or 
addition, it is not lawful to direct that the other 
partioi should make compensation in money to 
the party mfting the improvements, in order to 
equine the burden. Where a partition of the 
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property by mates and bounds is impossible and 
it is directed to be sold, the Court and not any 
officer should first inquire if the improvements 
“Were made, their present value and if there was 
•any agreement between the parties regarding 
the expenditure for thq improvements. Where 
it is found that the total price of the joint pro¬ 
perty has been enhanced by any sum on account 
«f the improvement^, then that sum ought to be 
deducted from the sale proceeds and reserved 
for the Qo-owner making the improvements be¬ 
fore dividing the sale proceeds between thopartiee. 

[r 603 0 2 jP 601 0 1] 

S. C. Qhosh—iat Plaintiff. 

S. N. Banerjee (Sr.), M. N. DuU and 
S. N. Banerjee (Jr .)—for Defendants. 

Judgment .—In this case there was a 
preliminary decree for partition made 
•on 29th July 1921, in which the shares 
of the parties were declared in certain 
premises No. 18, Shampukur Street, Cal¬ 
cutta, amd it was ordered that a parti¬ 
tion be made of the said premises into 
eight equal parts or shares, and the 
commissioners was ordered, if he found 
that the premises could be conveniently 
and reasonably partitioned by metes 
and bounds, to make such division, with 
power to him to award corapons.ation 
in money by way of oquaUzing the 
partition. It was further ordered that, 
in the event of the commissioner finding 
that the premises could not be con¬ 
veniently and reasonably partitioned 
by metes and bounds, he was to report 
to the Court. It was further ordered 
that the expenses of the commission of 
partition were to ho borne by the parties 
in proportion to the value of their res¬ 
pective shares. In the plaint, it was 
alleged that the plaintiff had made cer- 
diain improvements and additions to 
■these premises, and that it bad been 
agreed between the parties that the 
cosls of such improvements should be 
Ijorne partly by the defendants. 

The commissioner hoard evidence, and 
the defendants tried hard to prove that 
it would bo convenient and reasonable 
to partition this house by metes and 
bounds : but the commissioner even¬ 
tually came to the concluaiou that it 
would bo impossible to divide the pre. 
inises in any manner which would be 
'Convenient to the parties and this find¬ 
ing he has reported to the Court. -The 
plaintiff now asks that the ptemisee may 
be sold, and that the sale proceeds may 
be divided between the parties, but he 
•contends that from the total price to be 
deceived for the premises there ought 


first to bo deducted the present valne of 
the said improvements.. He contends 
that a sum of Bs. 5,000 was expended 
the plaintiff’s predecessors for improve¬ 
ments and additions to the premises and 
that their present value is Be. 2,805. 
His contention is based upon the argn- 
ment that the price, which may be 
obtained for the premises, will be en¬ 
hanced to the extent of the present 
value of the improvements, and therefore 
that this amount ought to be deducted 
from the price obtained, before a divi¬ 
sion is made between the parties' He 
further contends 'that-, as the whole of 
the expenses before -the commissioner 
were caused by the ' contentions of the 
defendants which have failed, these 
costs ought not to be taken out of the 
corpus of the estate. It is contended 
by the defendant that this question of 
the improvements cannot now be con- 
siderod, that such matters must be con¬ 
sidered at the time when'the'preliminary 
decree is made, and must be provided 
for in the decree, and directions given to 
the commissioner to take such improve¬ 
ments into consideration. 

I have no doubt that that argument 
is correct in a case whore partition by 
metes and bounds has been directed, 
and the shares declared, and that parti¬ 
tion has been made. Further, I am ofj 
opinion that in a case where it is pos-' 
Bible to divide a house by metes and 
bounds, and it is contended by one of{ 
the parties that ho has spent money 
upon improvements or additions, it is; 
not lawful to direct that the other par-| 
ties should make compensation in money: 
to the party making the imptovement8,| 
in order to equalise the burden. It is' 
true that an equity has been created in 
favour of the party who has made the! 
improvements, but in such a case, thej 
only way to recognize his equity is for' 
the commissioner, if this be possible to 
allot to him that portion of the premises 
upon which the improvements ahd ad¬ 
ditions have been made. If that cannot 
fairly be done, then the party making 
the improvements must lose the value 
of his equity . 

No such difficulty arises in a'ease such 
BB this, where it has been found im¬ 
possible to divide the premises by motes 
and bounds. Nor do I think that this 
question of the improvements has yet 
been considered by the Oonrt in the* 
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light of the position which has now 
arisen. It may have been, and probably 
was oonsideied, in anticipation of the 
commissioner being able to divide the 
property by metes and bounds. As I 
understand the decree, if the commis¬ 
sioner found that it was impossible to 
make such a division, then he was di¬ 
rected to report that matter to the Court, 
and the Court could then deal with the 
matter again and from a new standpoint, 
except that the shares have already been 
declared, and that declaration cannot be 
interfered with. If it can be shown that 
|the price which may be obtained for 
these premises has not been increased 
by the amount of the present value of 
the improvements, or by any amount in 
respect qf the improvements, then the 
total received will have to be divided 
according to the shares already declared. 
If, on the other hand, it can be shown 
that the total price to be received has 
{been enhanced by the money expended 
'upon the improvements, then that sum 
nust first be deducted, before the value 
3f the premises so far as the other par- 
lies are concerned, can be ascertained. 
I agree with the contention of the de- 
fendant, that the questions whether such 
improvements were made at all, as to 
their present value, and as to whether 
any agreement was come to between the 
parties, or whether the defendants ao- 
quiesced in the making of such improve, 
ments in such a way that they are 
bound by acquiescence, are all points 
which ought to be decided in the first 
place by the Court, and ought not to be 
referred to the commissioner, or to any 
officer of the Court to ascertain. 

Before therefore I can finally deal 
with this matter, I most hear, if it be 
necossai'v, evidence on these points. 
This motion therefore will be adjourned 
to Wednesday fortnight to hear this 
evidence, unless the parties can agree 
about these facts, in which .>case no 
further^inquiry may be necessary, and 
the case may be mentioned to me again. 
The costs referred to in the plaint are 
clearly costs of the commission and are 
provided for in the preliminary decree. 

v.v. Order accordingly. 
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0. 0. Ghose and Mitteb, JJ. 

Mahammad Faslnl Karim — Appel¬ 
lant. 

T. 

Ahmad Mahammad Paruk — Res¬ 
pondent 

Appeal No. 78 of 1982, Decided on 
22nd August 1932, against original order 
of Panckridge, J., in E. 8. No. 3 of 1927. 

(a) CalcuttaHigh CourtRuIes (Original Side), 
Ch. 27, R. 21 — Reserved price can be 
diipented with. 

The noeossily for Bf’liermg to the reserved 
price might be diispenEcd with. The primacy ob¬ 
ject of these rules is to see that the decree-holder 
is enabled to enjoy the fruits of his decree and 
that he should do so as early as possiblo. The 
Judge need not look into the surveyor’s report 
or the reserved price or hear the Registrar before¬ 
coming to a decision of bis own. What is done 
by the Registrar subsequent to the iiiAil decree 
is done by him as a ministerial oflicer of the 
Oourt charged with the duty of carrying out the 
orders of the Court. The Registrar is not exer¬ 
cising judicial powers. Ho is not oven sitting izr 
a quasi judicial capacity [P 605 G 2; P 5CC U 1} 

(b) Letters Patent (Calcutta), Cl. 15—Ap¬ 
peal—Final decree for mortgage—Order to> 
sell without reserve, is not appealable. 

An appeal against an order, directing that the 
Registrar might beat liberty to sell thomortgsged 
properties without reserve, is not competent. 
Taking a step in carrying out the directions 
contained in tbe final decree and in trying to 
bring the piopertios to a speedy sale is not 
determining rights of parties ; 8 Ji. L, li. 433; 49 
Cal. 157, Kxfil. [P 604 C 2 ; P 60G C 1,2) 

H. D. Bose, S. C. Mitier and D. 0, 
Ohose —for Appellant. 

5. N. Bancrjee and K. Basn—lox Kes- 
pondent. 

C. G. Ghose, J. — This is an appeal 
against an order made by my learned 
brother Panckridgo, .7., on 2l8t July 
1932, by wliich he directed that t)ie Ho-j 
gistrar might be at liberty to sell the! 
mortga,ged properties without reserve in' 
the circumstances which had happened.! 
The facts involved in this appeal, shorj^ly 
stated, are as follows : The plainti^ 
obtained a mortgage decree on 14th 
July 1927, and the decree directed that 
the Registrar should take the usual ac- 
counts on the footing of the mortgage. 
The Registrar did take the accounts and 
reported that a sum of one lakh seventy- 
seven thousand odd hundred rupeea 
would be due and owing to the plaintiff 
mortgagee on 7tb August 1926. There- 
after the final decree was passed and 
that would be found on pp. 45 and 46 of 
the paper book. In the final deoree- 
there was inserted a provision, as ifr 
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usually done in the Original Bide, that 
the Hegistrar should fix a reserved price 
on the mortgaged properties before the 
sale was held by him. The Begistrar, 
pursuant to the directions contained in 
the final decree, called a meeting of the 
parties and settled the sale proclama¬ 
tion in the presence of the parties. 
Thereafter, on 23rd March 1932, the 
mortgaged properties were put up to sale 
and the reserved price not having been 
reached the sale was adjourned to some 
date in May 1932. The date of the next 
sale was 20th May 1932, and on that 
occasion even the reserved price was not 
reached. The two sales hereinbefore 
referred to having been abortive, the 
plaintiiT took out a Master's summons 
on 8th day of July 1932, for an order 
that “the necessity of fixing a reserved 
price at the sale to be held on 22nd day 
of July 1932", (that was the date fixed 
by the Begistrar for the third sale), 
“be dispensed with and for an order 
that the Begistrar do pay to Messrs. 
Khaitan & Go." a certain sum pursuant 
to a certain order. That application 
stood over from time to time at the re¬ 
quest of the present appellant and was 
not finally disposed of hy Panckridge, J., 
till 2let July 1932. There is no judg¬ 
ment in the caso, hut tlie minutes are 
printed on p. 36 of the paper book and 
it appears that the Court was of opinion 
that, on the plaintifr undertaking to 
commence the bid at the highest figure 
arrived at, at the last sale, namely, 
Bs. 1,90,000, the necessity for fixing a 
reserved price at the sale to be held on 
22nd July, 1932 should be dispensed 
with. There wore certain other direc¬ 
tions about payment of a certain sum of 
money to Messrs. Khaitan Co., but wo 
are not concerned with the same. 

It is against this order that the pre¬ 
sent appeal has been filed and, although 
wo have not had the advantage of hear¬ 
ing Mr. S. N. Banerjoo for the respon¬ 
dent, because we were of opinion that 
the ease did not call for an answer from 
Mr. Banerjee, Mr. Banerjeo has indi¬ 
cated to us that one of his points is 
that there is no appeal under the law 
against the order of Panckridge, J., 
dated 21st July 1932. It is reasonably 
clear from the materials on the record, 
to which our attention has been called, 
that the learned Judge has done nothing 
which has not been done by a auccea. 


aion of Judges who have aat on the ori> 
ginal side and who have been and ar» 
thoroughly familiar with the -practice^ 
which obtains there. It has often bap- 
pened that ‘sales have become abortive^ 
and thereupon the Judge taking inter¬ 
locutory matters on the Original Sid» 
has given directions that, inasmuch aa- 
the sales have become abortive, the* 
necessity for adhering to the reserved 
price might be dispensed with. As a. 
matter of fact, this is provided for by 
the rules on the Original Side : see- 
pp. 329 to 332 of theOriginal SideBules. 
Therefore, there is not any particle or 
substance in Mr. Bose’s contention that, 
the learned Judge has done something- 
which is in violation of the ternia of th& 
final decree. Anyone turning to tb» 
forms of final decrees as contained intha 
Appendix to the Civil Procedure Coda 
will see at once that there is no mentioa- 
of "reserved price" in the forms in tha- 
Givil Procedure Code. It is only ac¬ 
cording to the rules which obtain ontha 
original side that the necessity of a re¬ 
served price arises ; and, as the salea- 
take place on the footing of what ob¬ 
tains in the Chancery Division in Eng¬ 
land, the forms prevailing there have- 
been adopted and copied. But the pri. 
mary object of these rules is to see that 
the decree-holder is enabled to enjoy 
the fruits of his decree and that he 
should do so as early as possible. 

Now, when sales become abortive by 
reason of the paucity of bidders or for: 
reasons allied to the same, the rules con¬ 
template that the Judge’s attentioit 
should bs drawn and that the Judge, on a 
full consideration of the matters involved 
in any application made to him, shouldT 
give directions either that the re8erved> 
price should be adhered to or that tha 
reserved price should bo dispensed with:, 
see in particular B. 21, Cb. 27, Origi- 
nal Side Buies. This is exactly whak 
Panckridge, J., has done and I am un¬ 
able to discover even the vestige of Or 
complaint as regards what has been dona- 
in this matter. Panckridge, J., has mada* 
the order not only on looking into tha- 
matters referred to in the plain- 
till’s application, but, after hearing tha- 
parties fully, i. e., after hearing the- 
plaintiff and the defendant fully, and,, 
after giving due weight to the circum¬ 
stances which were responsible for the* 
two sales being abortive. In this staga 
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•of the record on the merits the appeU 
lant hae no reasonable case to pub 
forward. 

It is said however that Fanoktidge, J., 
(Ought to have looked into the surveyor’s 
report and to have looked into the re¬ 
served price and to have heard the Be- 
'gietrar before coming to a decision of his 
own. I desire to point out that what 
has been done or what was done by the 
Begistrar subsequent to the final decree 
was done by him as a ministerial officer 
of the Court charged with the duty of 
carrying out the orders of the Court. 
'The Begistrar was not exercising judi¬ 
cial powers. He was not even sitting 
in a quasi-judioial capacity. Therefore, 
his proceedings, on all dates subsequent 
•to the final decree, wore of a ministerial 
character and the learned Judge could 
not be expected to register the deoreea 
of the Registrar or to abide by what the 
Begistrar chose to say. It was entirely 
within his competence to send for the 
Begistrar or not to send for the Regis¬ 
trar. It was within his competence to 
look into the proceedings had before the 
Begistrar or not to look into those pro¬ 
ceedings. It was open to him to look 
into the reserved price or not to look 
into the reserved price. It was open to 
him to say : 

“I will not look into tho reserved price with- 
■ont looking into the circnmetences which hap¬ 
pened and, when I flnd.that the two sales have 
liecoaio abortive, and when I find that there is 
this large sum of money due to the plaintiff 
■and that the decree is as old as 1927,1 must take 
steps and steps of a speedy character to bring 
the mortgaged properties to sale and to wind up 
the litigations that have boon going on.” 

There is no force whatsoever in what 
Mr. Bose has urged that the Judge’s 
•order was without jurisdiction. Now, I 
•come to the last point, namely, whether 
the appeal is a competent one or not. 
Mr. Bose has invoked the authority of 
fiir Biohard Couch in the well-known 
•case of Justices of the Peace for Oulauita v. 
OrientHlOas Go. (l). That case has often 
been the subject of debate and reference 
in later oases and, although the defini¬ 
tion given by Sir Biohard Couch of the 
word “jufignaent” in the case is not ex- 
|bauBtive, I am quite certain that Mr. 
Bose cannot derive any comfort whatso¬ 
ever from Sir Biohard Couch’s judgment 
or the judgment of Sir Lancelot Sander, 
eon in the case of Mathura Sundari 

1. (1872) 8 B L & 488sl7 W B 86i. 
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Dasi V. Haran Chandra Saha (2). Wo 
have got to look into the substance of 
the thing. Has the learned Judge in 
this ease said or done anything in deter¬ 
mining the rights of the parties ? The 
rights of the parties had been already 
adjudicated upon by means of the pre¬ 
liminary deoree or by means of the final 
decree. What he has done is taking a, 
step in carrying out the directions con¬ 
tained in the final decree and in trying 
to bring the properties to a spepdy sale.j 
Nothing in the nature of the fights of 
the parties has been determined and, if 
that is so, whether we look into Sir' 
Richard Coach’s judgment in the case of 
Justices of the Peace for Galcutla (l) or 
into Sir Lancelot Sanderson’s judgment 
in Mathura Sundari Dasi's case (2), there 
is not the smallest chance of It over 
being held, so far as we are concerned, 
that the order made by Panckridge, J., 
in this case is an appealable order. One 
last observation may be made and it is 
this : not only doo.s it not coma within 
the definition of “judgment" as used in 
Cl. 15, Letters Patent, but it does not 
come within any of the numerous sub- 
rulos of R. 1,0. 43, Civil P. 0. That is 
sufficient to dispose of tho matter and I 
would accordingly hold that the ap- 
peal is incompetent and is not enler- 
tainable. In this view of the matter the 
appeal stands dismissed with costs. The 
application which stood adjourned till 
the hearing of the appeal must also be 
discharged with costs. 

Mitter, J. —I agree. 

_V.Vj _ _ _ Appea l dismissed. _ 

2. (1916) 43 Cal 167=34 I 0 634. 
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Mukerji, j. 

Nahjan Sardar —Defendant — Appel¬ 
lant. 

v. 

Neburali JlfolZa—'Plaintiff — Respon¬ 
dent. 

Appeal No. 1970 of 1930, Decided on 
2nd December 1932, against appellate 
decree of 2nd -Sub-Judge, 24-Pergana8, 
D/- 17tb April 1930. 

Transfer of Property Act (1882), S. 10— 
Leaie—Stipulation to pay ehouth to leuor in 
eato of tranifor U valid—Right of treating 
tranaforoo a* tretpaasor enures net only to 
lessor but also to purchaser in rent aaocu- 
tien sale—Civil P, C., S. 65. 

A stipulation in a lease that the transforee 
from the lessee whoever he inaybe will-haws to 
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wy a chouth to tba lessor and if be does not pay 
it the transfer would. be invalid, is a valid cove' 
nant for the benefit of the lessor and is opera¬ 
tive. Buoh a restrictive covenant runs with the 
land and remains operative during the entire 
period of the lease and this right of treating the 
transferee as a trespasser enures not only to the 
lessor but also to puchaser of the holding at a 
rent execution sale: 19 Cal 774; AIB 1928 Cal 
•679 and 29 Oai B18, Bel. on.-, 86 Cal UB; AIB 

1922 Cal 474 and AIB 1926 Cal &S3. Bist. 

[P t07 0 2; P 608 C 1] 

Satindra Nath Mukherjee and Hara 
Krishna Paramanik —for Appellant. 

Narayan Krishna Kat —for Respon¬ 
dent. 

Judgment. — Three odd bighas of 
land which form the subject-matter of 
this suit formed part of a holding con¬ 
sisting of 7 bighas odd which was 
held by one Bata Bibi under the 
Bhowapip'oro Zamiudari Co. One of the 
terms of the leaso by which Bata Bibi’s 
tenancy which was a mourashi mukar- 
rari one was created was as follows: 

*■ If you transfer the lands of this jama to 
anybody then the [nirchascr would be bound to 
pay into my sarkar as mutation fee one-fourth 
of the amount which would be the fair price for 
the land at the time; if such fee is not paid the 
transfer will not lie valid." 

Bata Bibi sold the land in suit to the 
appellant in 1920. The appellant did 
not pay the chouth. In 1924 the land¬ 
lords sued Bata Bibi for rent of the en¬ 
tire tenancy for 1327 to 1330 B, S., ob¬ 
tained a decree and in execution of that 
decree put up the holding to sale at 
which the respondent purchased it. In 

1923 the 'respondent, as plaintiff, com¬ 
menced this suit for ejecting the appel¬ 
lant, The suit was decreed by the trial 
Court and that decree has been affirmed 
by the Subordinate Judge on appeal. 
The respondent rested his case upon the 
clause in the lease referred to above, 
alleging that the chouth had not been 
paid by the appellant and so the appel¬ 
lant’s purchase was invalid. A number 
cf decisions have been cited before me 
on behalf of the appellant in support of 
a contention that the stipulation it¬ 
self is invalid as a covenant in restraint 
of alienation and offending against the 
rule of perpetuity: Dasaraiali Khan v. 
ManeruUa (l) was a case in which in a 
permanent lease the covenant was that 
the leasee 

" shall not be able to dig pits or tanks or to 
transfer the land in any way without a letter 
Xfiom the lessor) to that efiect," 

And there was no right of re-entry re¬ 


served. It was held that the covenant 
was not void, but the assignment-'was 
operative notwithstanding the oovCnadt.. 
It was pointed out that In such a ease 
damages might bo awarded on that fbot- 
ing as was done in Williams v.BarhiS), 
and that that was the view taken in 
Parameshri v. Vettappa (3). Another 
case is SwarnaKumar v. PrahladChan- 
dra (4), in which in a permanent lease 
the stipulation was that the lessee would 
not be able to transfer in favour of a 
thid rparty without the lessor's permis¬ 
sion but that in.the case of a transfer in 
favour of a cosharer of the lessor no such 
permission would be necessary. It was 
held that the stipulation was void as 
oflending against the rule of perpetuity. 
A tiiird case cited in Bajendra v. Mohes^ 
lata, A. I. B. 1926 Gal, 533, in which in 
a permanent lease there was an abso¬ 
lute restraint of transfer provided by a 
clause which run thus, 

“ you will have no tight to Bell your right In 
the land held under the lease," 
but there was no right of re-entry re¬ 
served. It was hold that the restriction! 
is inoperative. The cases referred to: 
above are all distinguishable because inj 
the case before me there is no restric¬ 
tion as to transfer^ but the stipulation! 
is that the transferee whoever bo mayj 
be will have to pay a chouth and if he! 
does not pay it the transfer would be 
invalid. Such a covenant in a lease is a| 
valid covenant for the benefit of the' 
lessor and is in my opinion operative, 
The covenant in this case is in its essence 
similar to that in the case of Dino- 
bandhu Boy v. W. G. Danerjee (6). Such 
a restrictive covenant runs with the! 
land and remains operative during the 
entire period of the lease: see Sarada 
Kripalata v. Bepin Ghandra Pal (6.) The 
lessor could treat the purchaser as a 
trespasser and in fact did so by ignoring 
the appellant and suing Bata Bibi for 
the rent of the tenancy notwithstanding 
the transfer. The only question that 
remains to consider is whether the resr 
pondent is entitled to treat the appel¬ 
lant in the same way. 

It cannot be denied that Bata Bibi 
would have been estopped Irom ques. 

9. (isesJs'Q B“789=9 B&"8l40*S7 ITTQ B 
281=:19 Ii T 28S. 

8. (1903) 26 IKad 167=12 M L J 189. 

4. AIB 1923 Oal 474=67 1C 719. 

6. (1892) 19 Oal 774. 


1. (1909) 86 Cal 746=9 1 0 416. 


6. AIR 1998 Oal 679=74 I 0 666. 
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tioning the validity of the transfer she 
had made in favour of the appellant. But 
the respondent as purchaser at the auc¬ 
tion-sale has in no sense aeguired a 
derivative" title from the judgment-debt¬ 
or to be bound by any such estoppel. 
His rights must be determined upon the 
terms of his own sale certificate. The 
sale certificate purported to convoy to 
him; 

“ the right, title and interest of the judg¬ 
ment-debtor Bata Bibi in the entire bolding in 
arrears." 

To construe these words one must 
find out not merely what the right, title 
and interest which the judgment-debtor 
actually had, but what was in fact put 
up to sale and sold. As has been point¬ 
ed out in the case of Akhoy Kumar Soar 
V. Bejoy Chand Mahatap (7), the terms 
"right, title and interest of the debtor" 
as used in the sale certificate and order, 
roust be construed with reference to the 
circumstances under which the sale took 
place as well as the proceedings leading 
|up to the sale. The respondent having 
made his purchase at a rent execution 
jsale is in my opinion entitled to treat 
the appellant as one with no title to re- 
;main on the land. The result is that in 
■my opinion the view taken by the Courts 
below is correct. The appeal accord¬ 
ingly must be dismissed with costs. 

R.K. Appeal dismissed. 

7/(1902) 29 Oal 813. 
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Guha and M. 0. Ghose, JJ. 

Pulin Chandra Sen—Plaintiff — Ap¬ 
pellant. 

v. 

Amin Miah Muzaffar Ahmad and 
otfters—Defend ants—Bespondents. 

Appeal No. 381 of 1931, Decided on 
8th July 1932, from appellate order of 
Addl. Diet. Judge, Noakhali, D/- 7th 
April 1931. 

(a) Limitation Act (1908), S. e-^pplica- 
bility to proceeding* to obtain final decree 
in mortgage auit. 

. Section 6 can have no application in the case 
of proceedings to obtain a final decree in a mort¬ 
gage suit as such proceedings, are not proceedings 
in execution, bat are proceedings in the suit for 
enforoement of the mortgage: 89 AU 682 and 
AlH 1022 All 3A3, Bel on. [P 60d 0 21 

* (b) Civil P. C. (1808), O. 32, R. 10-Suit 
on mortgage by next friend of miner—Pre¬ 
liminary decree—Death of next friend—Nn 
new nest friend appointed—^Application for 
paasing of final decree by minor witbin three 
^eare of attaining majority but three years 


after expiry of period of grace if in time— 
Civil P.C. (1908), 0.34, ft. 5—Limitation 
Act (1908), Art. 181. 

Where the next friend of a minor brings a 
mortgage suit and dies after the preliminary 
decree and no new next friend is appointed, the 
suit does not abate, and cannot be treated as 
having been diamhsod. It'is incumbent upon, 
the Court to appoint a new next friend or to 
treat the suit as a pending one, till the minor 
plaintiff attains majority. Hence an application 
lor passing a final decree by the minor within 
three years after attaining majority but throe 
years after the period of grace fixed in the pre¬ 
liminary decree is not barred by time : A £ R 
1915 Mad 461, Bel on. [P 509 C 1) 

Chandra Sekhar Sen —for Appellant. 

Otiha, J. — This appeal is directed 
against the decision of the learned Addi¬ 
tional District Judge of Noakhali, afiitm- 
ing an order of the learned Subordinate 
Judge, Noakhali, passed on 17th March 
1930, in Suit No. 104 of 1917, dismissing, 
an application made by the appellant in 
this Court, for the passing of a final 
decree in the said suit for enforcement 
of a mortgage. The appellant was a 
minor nt the tiroe when the suit was 
instituted' and was represented in the 
suit by his father as his next friend for 
the purpose of the suit. The prelimi¬ 
nary decree in the suit was passed on Ist 
December 1917 ; and the period of grace 
expired on Ist June 1918. It appears 
that the father representing the plaintiff 
in the suit, the appellant before us, died 
and no step was taken to get a next 
friend appointed. The appellant, with¬ 
in three years from the date of his at¬ 
taining majority, filed his application to 
the Court, on 30th November 1928,1929'? 
for a final decree in the suit. The prim¬ 
ary Court, as mentioned above, dismissod 
the application on the ground that inas¬ 
much as the application was not one for 
execution, S. 6, Lim. Act could not ex¬ 
tend the time ; that as the application 
was made more than three years after 
let June 1918, when the right to apply 
accrued, the application must be held tO' 
be barred by limitation. The learned 
Additional District Judge on appeal ag¬ 
reed with the view taken by the primary 
Court and dismissed the appeal beforo 
him. 

There can be no doubt that the Courtsi 
below have rightly held that S. 6, Lim. 
Act, could have no application in the case 
before them : proceedings to obtain a| 
final decree in a mortgage suit were not 
proceedings in execution, but were pro-i 
ceedings in the suit for enforcement of the! 
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mortgage : see Bamji Lai v. Karan 
Singh (l) aod Sital Singh y. Baijnath 
Prasad (2). In the case before us, on 
the death of the next friend after the 
passing of the preliminary mortgage 
|deoree, there vras no appointment of any 
next friend to represent the minor plain- 
tiff in the suit who attained majority on 
4th January 1929. On the facts and in 
the cirouflastanoes of the case therefore 
regard being had to the provision con¬ 
tained in O. 32, B. 10, Civil P. 0., the 
proceedings in the mortgage suit must be 
deemed to have remained in abeyance, 
as the position contemplated by law was 
the stay of proceedings in the suit, until 
the appointment of a next friend in the 
place of the next friend who was dead. 
The suit did not abate, and could not be 
jtreated’ as having been dismissed. It 
was incumbent upon the Court to ap¬ 
point a new next friend or to treat the 
jsuit as a ponding one, till the minor 
plaintiff attained majority ; see Venka- 
teswara v. Gheumri (3). In the above 
Iviow of the case before us, the applica¬ 
tion that was filed by the appellant on 
30th November 1929,for a finaldecree for 
sale, and which was governed by Art. 181, 
8ch. 1, Lim. Act, was within three years 
from the date when the right to apply 
accrued to him, on his attaining majority 
on 4th January 1929, up till which time 
the suit was to be deemed as a pending 
proceeding. 

In our judgment the decision arrived 
at by the Courts below, that the appli- 
•cation under O. 34, E. 5, Civil P. C., out 
of which this appeal has arisen, was 
barred by limitation is erroneous and 
unsustainablo, and must be set aside, 
«nd we direct accordingly. In the re¬ 
sult this appeal is allowed, the orders 
passed by the Courts below are set aside, 
and the case is remitted to the Court of 
the Subordinate Judge, so that the appli¬ 
cation made in that Court foe the pass¬ 
ing of a final decree for sale, in Suit 
No. 104 of 1917, may be dealt with on 
the merits, in accordance with law. The 
record of the case shows that there can 
be no objection to a final decree being 
passed in favour of the appellant, now 
that the decision of the Courts below on 
the question of limitation is set aside. 

1 . (1917) sg All 582-40 I 0 424. 

2. A IB 1922 All 3B3=s44 All 668=a761 0 485. 

S. AIB 1915 Mad 401=25 I 0 697.* ' 
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The records of the case are to be returned 
without delay. 

M. 0. Qhose, J. —I agree. 

K.S. Appeal alloiifed, 
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Rankin, G. J. and Costello, J. 

Chittya Banjan Das and others — Ap¬ 
pellants. 

V. 

Emperot —Opposite Party. 

Criminal Appeals Nos. 243, 270 and 
330 of 1932, Decided on 1st December 
1932. 

4 (a) Criminal P. C. (1898), S. 298 — Cau* 
tion against approver’s testimony being not 
sufficient for conviction in absence of in¬ 
dependent corroboratory evidence not given 
—Conviction set aside. 

Whore it would soem as if tfaa jury had made 
up their minds to act upon the testimony of the 
approver oven iu c!iso.s where that testimony had 
not been supported by corroboration in She sense 
in which that requirement is intended by the 
rule which says that the evidence of an accom¬ 
plice is not to bo accepted unless there is corro¬ 
boration implicating aq)articalar 'accusod person 
that corroboration ^ing in itself of independent 
value, that is to say not tainted evidence, and 
whore the Judge had not added to this portion of 
the charge a statement to the eUect that it 
would be very dangerous indeed to convict upon 
the approver's testimony alone and that the 
mention of the name in the confession is no cor¬ 
roboration such as is generally to be exacted by 
the jury in the evidence of an accomplice. 

Held: there was misdirection and conviction 
was set aside. (.P 510 0 2 ; P 511 C 1] 

(b) Criminal P. C. (1898), S. 298—Scope. 

When a Judge speaks of no other corroboration 
and tho evidence to which he is referring is in 
law no corroboration at all, the matter is some¬ 
what on the border line whether there was in¬ 
sufficient direction. (P 511 0 1] 

9i((c) Criminal P, C. (1898), S. 299—Scope. 

The jury on a proper direction thinking fit to 
act on the evidence of the approver is commit¬ 
ting no illegality whatever and High Court has 
no right to inteifero with it. IP 511 G 1] 

Stires Chandra Talukdar, Sailes Chan¬ 
dra Talukdar, Madhu Sudan Duit, 
Pashupatinath Ghose and Sukumar De — 
for Appellants. 

Ehundkar and Jitendra Mohan Banerji 
—for the Crown. 

Bankin, C. J .—In this case, twelve 
persons were put upon their trial before 
the Assistant Sessions Judge of Faridpnr 
and a jury on various charges in con¬ 
nexion with a dacoity alleged to have 
taken place on 26th.27th Ms^oh 1931. 
The prosecution case was that the com¬ 
plainant Nibaran Chandra Saha went to 
bathe in the river Brahmaputra leaving 
his married daughter Nanibala and 8om» 
other relatives at borne; that on the 
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next day at about caidnight several men 
broke open the door of the building 
of his bouse and entered the room in 
which Nanibala and her three ohildren 
were sleeping with other persons; that 
they broke open an almirah that was in 
the room and took away various gold 
ornaments; that they were heard and 
the villagers began to arrive and that 
when Nibaran returned home ou Satur¬ 
day he gave to the police a list of the 
missing articles. The case was one in 
which the evidence was all connected up 
by the evidence of the approver who 
seems to be a young man of good family 
and rather an exceptional person to be 
in a position of confessing in taking part 
in a dacoity. The result was that of 
the J2 people who were charged one was 
acquitted by the jury. Of the 11 who 
were convicted, one Jagabandhu has ndt 
appealed. He, it may be stated, was 
convicted largely on the strength of bis 
own confession. We have before us 
however three appeals by the remaining 
ten accused. In Appeal No. 243 the 
appellants are Ghittya Banjau Das, Sona 
Mia and Jainuddi; in Appeal No. 270, 
wo have Naba Eisore Banik and Madbu- 
Sudan Gope as appellants and, in Appeal 
No. 330 there are five appellants—one 
Bhuban Mohan Saha and one Bamesh 
Chandra Ghosh and three others whose 
cases will have to be dealt with together, 
namely, Mati Lai Dotta, Aswini Kumar 
Ear and Ainaddi. 

Mr. Talukdar in the first two appeals 
—and he has been followed by the 
learned advocate for the appellants in 
the third appeal—has made some oom- 
monta as to the general direction of the 
Judge in his charge to the jury; but lam 
not impressed with the criticisms which 
have been made. It appears to me that 
the learned Judge has taken a good deal 
of pains in giving his charge to the jury 
and that there is nothing wrong in bis 
exposition of the law. Indeed, h». has in 
some reapects gone at a great length 
into the law in detail and applied it to 
tiie facts of the case. Ue has after dis> 
cussing the law and discussing the facts 
taken up in his charge the evidence 
against the accused persons one by one; 
and, on a consideration of the evidence 
against them, I am of opinion that there 
was no misdirection or insufficient direc¬ 
tion in the charge which would entire 
US in any way to iuifcerfere with the oon- 


V. EMPBR03 (Bankin, 0. J.) 1933 

viction of Chittya Banjan Das or Naha 
Eisore Banik or Bhuban or Bamesh- 
The evidence against each of these per¬ 
sons is in such a state that it is impos¬ 
sible to say that the jury’s verdict could 
have been influenced by any of the sug- 
gestioDS or criticisms that have been 
made against the charge. As regards 
these persons, it is impossible, in my 
judgment, to interfere with their convic¬ 
tions and their appeals must ha dis¬ 
missed. The position however disclosed 
by the record is this: that it would seem 
as if the jury had made up their minds 
to act upon the testimony of the appro¬ 
ver even in cases where that testimony 
had not been supported by corroboration 
in the sense in which that requirement 
is intended by the rule which says that 
the evidence of an accomplice itf not tol 
■ be accepted unless there is corroboration 
implicating a particular accused person;j 
that corroboration being in itself of in¬ 
dependent value, that is to say, not 
tainted evidence. After telling the jury 
in a general manner nil the relevant 
principles to be applied to the case, the 
learned .ludgo comes to set out at the 
end of his charge the condition of the 
evidence against each person. When he 
comes to Sona Mia and Jainuddi, he 
simply says this: 

“Tho only ovidenco against those two persona 
is that of the .'ipprover. Sona Mi.a w.as named 
in the co;ifo.ssjon of the accused Jagabandhu.” 

It is said by Mr. Talulnlar that, in- 
tbeso circumstances, he ought to have! 
added to this portion of tlie charge ai 
statement to tho ofi'eot that it would hej 
very dangerous indeed to convict upon] 
the approver's testimony alone and that 
the mention of tho nnmo in the confes¬ 
sion of Jagabandhu is no corroboration 
such as is generally to bo exacted by the: 
jury in the evidence of an accomplice. 
Again, we find that when dealing with 
the case of Madliu Sudan Gope he tells 
the jury that the only evidence against 
him and Naha Eisore Banik is the evi¬ 
dence of the approver and of one wit. 
ness. It turns out that the one witness 
does corroborate the approver as regards 
Naba but that witness does not corrobo¬ 
rate him as regards Madhu Sudan Gope 
at all; the learned 'Judge having made 
some little slip not unnaturally between 
Madhu Sudan Gope and another of the 
accused, namely, Bhuban Mohan Saha. 
It appear* 4o me therefore quite clear 
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tbfttt the conviction as against Madhn 
Sudan Gope cannot stand and that his 
appeal should be allowed and he should 
be acquitted. I think however that as 
there was one witness to corroborate the 
approver as regards Naha, it is not pos. 
Bible to interfere with his conviction. 
As regards Bhuban and Bamesh, appel¬ 
lants in .Appeal No. 330, the evidence 
against them seems to be considerable 
and 1 do not think that the learned 
Judge has given any misdirection or in¬ 
sufficient direction as regards them. But 
as regards Mati Lai Dutta, Aswini 
Kumar Kar and Ainuddi, the position is 
that the learned Judge tells the jury 
that against these three accused there is 
the evidence of the approver. He says 

“that they were in Gaiiffaprosad Cutcliory on the 
day of the ducoity has boon proved by three or 
four prosecution wiinosj-eii; but there is no other 
corrotor.ation of the allegations of the approver 
against those three accused. Mati Dutta was 
named by the accused Jagabandhu in his con¬ 
fession.’’ 

Then again wo bavo to consider whe- 
thor in view of tho previous warnings 
that the learned Judge has given in his 
charge, the general principles he has 
laid down and what ho has said in parti¬ 
cular about tho ovidoiico of witness 27; 
we can regard this as an insufiicient 
warning to the jury, whothor we ought 
not to say that tho learned Judge having 
laid down quite correct principles and 
then having stated tho condition of the 
evidence against these three people 
should bavo directly for the benefit of tho 
jury applied the principles that he has 
so well laid down and given them a 
firm and particular warning to the 
olTect that when ho speaks of no other 
corroboration the evidence to which he 
jis referring is in law no corroboration 
at all. The matter is somewhat on the 
border line. I do not for one moment 
desire to depart in this case or in any 
other case from tho elementary principle 
of law that tho jury on a proper direc¬ 
tion thinking fit to act on the evidence 
of the approver is committing no ille- 
jgality whatever and this Court has no 
right to interfere with it; but 1 do think 
that it is a fair criticism, of the learned 
Judge’s charge that tho ^ery able exposi¬ 
tion which he has given of the principles 
applicable to the evidence has not been 
brought home as it should have been 
brought home when ho comes to state 
the condition of the evidence' against 
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each mian. In this view, I am of opi¬ 
nion, that, as regards the-couviotions pf 
Sona Mia and Jainuddi and also of Mat! 
Lai Datta, Aswini Kumar Kar and, 
Ainaddi, the appeals should be- allowed 
and their convictions should beset saideu 
As regards the appellants other thaa 
these and Madhu Sudan Gope, we hava 
been asked to consider whether the sen- 
tence of six years is not too much having 
regard to all the circumstances of tha 
case; but I am quite satisfied that a. 
heavy sentence for an offence of dacoity 
is highly necessary at presant and 1 am 
not minded to reduce sentences in any 
way. 

Costello, J .—I agree. 

v.v. Order accordingly. 
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PAT-1'EESON and Amebb Ali, JJ; 

Ban Behari Chatterji and others — 
Judgment-debtors—Petitioners. 

V, 

Bhukhan Lai Choudkury — Deoree- 
bolder—Opposite Patty. 

Civil Bevn. Petn. No. 1134 of 1933, 
Decided on 18th November 1933, against 
order of Sub-Judge, First Court, 24. 
Parganas, D/- 6th September 1932. 

Hi Civil P. C. (1908), O. 21, R. 66 (2) (e) 
—Scope of Court’s duty to make veluetion 
pointed out. 

It is tho duty of the Court (apart from excep¬ 
tional circumstances) to make a valuation the 
result of which is to be included in tho saie-pro- 
c1»m<xtion. Sucli dnty (save in exceptional cir¬ 
cumstances) is not discharged by merely stating 
the \aIUQj respectively put upon the property by 
the 7*116 Cooit should make its own in¬ 

quiry and arrive at a single figure. If by reason, 
of excoptioiml ciccumstaucos tfaecourse indicated, 
above is found to bo impiauticahle, such oircum- 
stancos should be clearly set out in the order; 
A£Ii 1930 Cul 7S1, Fell.', Case-law fully re¬ 
viewed. LP fil9 C 1] 

K. C. Chakraburity and P.Ghosal-^ior 
Petitioners. 

Karunomoy Ghose — for Opposita 
Party. 

Judgment, — This is an application 
under S. 116, Civil P.C. We are asked to 
revise an order of the Subordinate Jndgo* 
of -the 24-FarganBS, passed on 6th Sep. 
tember 1933, whereby in a matter under 
O. 21, R. 66, Civil P. C., he directed thafe- 
the sale proclamation should ihow tho 
value put upon the property to be sold 
as given by the decree.holder, as also 
that given by the judgment-debtor. In 
this case the discrepancy between tho 
two values, though not so large as its • 
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some of the decided oases, is yet coosi- 
derable, viz., *Bs. 40,000 as against 
Bb, 1,00,000, The application for revi. 
-sioD and for stay of sale has, as nsual, 
been made at the last minute. There is 
b condiot of evidence as to what took 
place before the learned Subordinate 
■ Judge. It is possible that at that stage 
the judgment-debtor did not press the 
point argued before us. We do not how- 
•ever, propose to discuss the merits or 
'bona fides of the application since we 
think it desirable to give a decision on 
the point of principle involved. 

The relevant enactment of the Code, 
viz., 0. 21, E. 66 (2) (e), with which 
may be read, Form 29, App. E, does 
not in terms cast upon the Court the 
duty of making any valuation of the 
property to be sold. The provisiw 
in question however chiefly as a re¬ 
sult of a decision of the Privy Council 
in 1898, Saadaihmund Ehan v. Phool 
Coomar (l), became entrusted with a 
mass of judicial authority. In one 
volume of the reports alone 35 C. W. N. 
are to be found three reported cases. 
We appreeiate that it is not easy from 
the decisions referred to, to arrive at a 
definite result, and that for this reason 
the Court, in dealing with matters under 
O. 21, B. 65, finds some difficulty in 
knowing the extent of its duties. We 
propose as concisely as possible to give 

- our view of the general efFecb of the 

- cases: (1) Follomni Saadathmund Khan 
V, Phool Coomar (l), all agreed that if the 

' Court inoludes its valuation in the sale 
-proclamation, "the value'being a mate¬ 
rial fact must be fairly and accurate¬ 
ly stated,” (2) The authorities however. 

■ do not agree that it is the duty of 
Jthe Court in all cases, or even in a nor. 
mal ease, to make a valuation. As point- 
isd out in subsequent cases, in particular 
Piochman Prasad v. Ganga Prasad (2); 
JOaulat Bhaiya v. Bdhiaa Bamu (3) and 
Saadnthmund Khan’s case (l), does not 

, lay down the proposition that the Court 
must do so. Sir John Woodroffe in 
Burendra Mohan v. Sarah Chand (4), 
left this question open. In Laohman v. 
Ganga (2), valuation is treated as a duty 
of the Court. In Bsjoy Singh v. Ashu- 
1. (1898) aa AU iias:26 l a 148=7 Sar 860 

(pq. 

R. (1910)610180. 

8. AIR 1981 Oal 490=1811 C 888=58 Cal 818. 

■ 4. (1906) 120 WKm 


iosh Qossain (5), valnation by the Court 
is treated as desirable. The same in 
Debendra Nath v. Badha Kissen (6). On 
the other*hand in Daulat Bhaiya v. 
Bahisa Banu (3), it is treated as a mat¬ 
ter within the discretion of the Jndge. 
In Lachiram v. Bameshwar Singh (7), 
Suhrawardy and Graham, JJ., again 
treated valuation as a duty of the Court 
but in a later case, Pashupati Nath v. 
Bank of Behar (8), the same Judges hav¬ 
ing regard to the earlier cases of the 
same year, left the question open. The 
matter is not carried any further by the 
decision of Costello, J., in Basanta Ku¬ 
mar v. SylhetLoanCo., Ltd.{d). Thediffi- 
culty which we feel in this state of the 
authorities on this point is as follows: 


Unless it is definitely laid dowp that it 
is the duty of the Court (apart from ex- 
ceptional circumstances) to make its own 
valuation, it is difficult to decide that 
the Court if guilty of a material irregu- 
laiity in inserting the values given res¬ 
pectively by the parties, i. 0 ., whore the 
Court merely includes in the last column 
of the proclamation the fact that A 

values tho property at Bs.and 

B values it at Hs.These figures 

might well be of themselves "things 
considered by the Court material for the 
purchaser to know in order to judge of 
the nature and value of tho property.” 
Where however the Court purports 
to insert a value as the Court value, but 
for this purpose instead of making its 
own inquiry, inserts the parties’ figures, 
again the authorities are agreed that 
(apart from exceptional circumstances) 
this would be a material irregularity: 
Surendra v. Sarekehand (4); Be joy v, 
AslAttosh (6); Debendra v. Badha Kissen 
(6); Pashupati v. Bank of Behar (8) 
and Lachiram v. Bameshwar Singh (7). 
Where in any of the above cases the 
course taken by the Judge has been up¬ 
held, the Court on appeal'found that the 
circumstances of the case were excep- 
tional: see Be joy v. Ashutosh (5) and 
Debendra v. Badha Kissen (6). 

In the present case we think that the 
figures given by the parties were insert¬ 
ed as and by way of Court valuation. 
There is nothing to show ‘that the case 

~ 6 . AXa 1924 (jal <(89=88 1 0 480. 

C. AIR 1981 Cal 620=182 1 0 687=68 Cal 677« 

7. AIR 1930 Oal 781=127 I 0 267. 

8. AIR 1982 Oal 141=1861 0 468. 

9. AIR 1962 Oal 676=189 1 0 226. 
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is exceptional in the eenae that inde¬ 
pendent valuation by the Court is im¬ 
possible, and therefore on the view taken 
-by us of the authorities, we feel bound 
to set aside the order. We appreciate 
the doubt felt by the Judges who have 
decided many of the above oases, whe¬ 
ther the Code originally contemplated 
putting the burden of valuation upon 
the Court; but ih view of the fact that 
this Court has consistently held such 
valuation to be desirable, and in view of 
the difficulty above indicated unless the 
matter is carried to its logical conclu¬ 
sion we propose to express our view on 
this point. Following the decision in 
Laohiram v. Bameshwar Singh (7), we 
consider: (i) that it is the duty of the 
Court ^part from exceptional circum¬ 
stanced to make a valuation the result 
of which is to he included in the sale 
proclamation; (ii) such duty (save in ex¬ 
ceptional circumstances) is not discharg¬ 
ed by merely stating the values respec¬ 
tively put upon the property by the par- 
ties. The Court should make its own 
inqmiry and arrive at a single figure, 
(iiO If by reason of exceptional circum¬ 
stances the course indicated in (i) and 
(ii) is found to bo impracticable, such 
circumstances should bo clearly sot out 
in the order. 

For the reasons indicated above rule 
is made absolute and the Subordinate 
Judge is directed to assess the value 
of the attached property after holding 
such inquiry as the circumstances of the 
case may require and to issue a fresh 
sale proclamation in due course. In 
-view of the long delay that has already 
occurred in bringing the attached pro¬ 
perty to sale and in view of the allega¬ 
tion made on behalf of the decree-holder 
that the attached property is likely to 
•depreciate in value in the*event of any 
further delay, we direct that the valua¬ 
tion be made with the utmost expedi¬ 
tion and we may add that in our opi¬ 
nion it should be possible for the neces¬ 
sary inquiry to be completed within one 
month. Both parties will bear their 
■own costs in this Oourt. 

K.S. Order accordingly. 
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Mitteb and Patterson, JJ. 
Nawab AH —Appellant. 

V. 

Hanuman Jute Mill —Bespondents. 
Appeal No. 525 of 1929, Bedided on 
27th April 1931, against original order 
of Oommissioner, Workmen’s CompenSja- 
tion, Bengkl, D/- 11th September 1929; 

(a) Legal Practitioner—Aaaluion on point 
of iaw. 

An admission by a legal practitioner on a point 
of law is not binding on bis client. [P 614 01, 3] 
^ (b) Workmon’e Compensation Act (1923) 
—Test as to whether accident is one arising 
out of employment indicated. 

The question as to whether the accident arose 
out of the employment cannot bo determined on 
any general view of facts. It is dependent on 
the facts of each particular case. There is one 
test which is always applicable. It is this : Was 
it part of the injured iierson’s employmout to 
hazard, to Buffer, or to do that which caused his 
injury ? If yea, the accident arose out of his 
employment. If nay, it did not, because what it 
was not part of the employment to hazard, to 
suffer, or to do, canudt well be the cause of an 
accident arising out of the employment. And 
the question whethe'e the workman did his duty 
negligently or not arises only where the work¬ 
man was doing something which it was his duty 
to perform : Lancashire and Yorkshire Railway 
V. Hiijhltj, (l'J17) A 0 362, Foil. 

[P 614 0 1,3; P 613 G I] 
Surajit Chandra Lahiri —for Appel¬ 
lant. 

Nanda Gopal Banerjee —for Eespon- 
dents. 

Mitter, 7.—This is an appeal from a 
decision of Mr. Lethbridge, Oommissioner 
Workmen's Compensation, Bengal, re- 
fusing compensation to the appellant. 
The appellant who was the applicant for 
compensation was a viceman of the 
Fitter Roving Department employed by 
the respondent in the Mills in the month 
of Eartick 1335 B.S.; and in that month 
he received personal injury by accident 
which he alleges arose out of and in the 
course of his employment. The case put 
forward by the applicant -was that the 
cause of the injury was the petitioner's 
tightening one slack ring in a wheel in 
the Roving Department No. 1. The ajp. 
plioant sustained several injuries which 
are notioed in para. 2 of his petition. ‘ 
The result of the injuries was that 
three fingers of the applicant had te 
be amputated in the Howrah^ .General 
Hospital. The applicant ao^rdingly 
claimed that he was entitled to receive 
as oompensatiozt a lump sum of Bs. 500 
as the applicant, over and above the in. 
juries spoken of had been suffering, froda 
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time to time from eruptions over his 
body. A written statement was put in 
on behalf of the respondent Sii Hanuman 
Jute Mill in which they admitted that 
the applicant, the appellant before us, 
received injuries by 'accident in the 
course of his employment as a Boving 
vj^ 9 eman. But they denied that the 
acQideut arose out of the employment 
as stated by the workman. 

POhe respondents also denied that the 
injuries were due to the applicant's 
attempting to tighten a slack ring in a 
wheel and the respondents definitely 
stated in the written statement that the 
applicant received these injuries owing 
to patting bis band inside the gearing 
box of the said Boving machine with the 
object of removing tools therefrom, and 
that in so doing bis hand was caught in 
the wheels of the machine which was in 
motion at the time. It is also stated by 
the respondents that -in attempting to 
put his hand inside the gearing box cf 
the said machine while'in motion the 
applicant took upon himself an added 
and unnecessary risk which it was no 
part of his normal employment to take. 
On these pleadings several issues were 
framed and the learned Commissioner, 
after taking evidence on those points, 
came to the conclusion that the appel¬ 
lant’s case as to the reason of the acci¬ 
dent has not been established. On the 
other hand he accepted the case of the 
respondents that the accident was due 
to the cause as alleged in the written 
statement. Before the Commissioner, 
it appears, it was not argued that on the 
facts the accident could arise out of the 
employment. Against this decision of 
the Commissioner the present appeal has 
been brought and it has been argued for 
the appellant that the learned Commis¬ 
sioner has taken an erroneous view of 
the law in comingjto the conclusion that 
the accident did not arise oo| of the 
employment. It has just been observed 
that as a matter of fact that this question 
was abandoned before the learned Com- " 
missioner. But the appellant has been 
jpermitted to argue this question by his 
'pleader as it may be that the admission 
'may not be binding on his client, as it 
|is an admission on the point of law and 
we therefore hllow the appellant to take 
this point before us. The question as to 
whether the accident arose out of the 
^elnployment cannot be determined on 


any general view of facts. It is depen¬ 
dent, as has been pointed out by I.ord 
Sumner in a.recent case on the facts of 
each particular case. In the case of 
Lancashire and Yorkshire Bailway v-i 
Highly (l), Lord Sumner in delivering} 
the judgment, said this (at p. 372) : 

“ 1 doubt if any universal tost can be found. 
Analogies, not always so close as they seem to be 
at first, are often resorted to, but in the last 
analysis each case is decided on its own facts. 
There is however in my opinion one test which, 
is always at any rate applicable, because it arises 
upon the very .words of the statute, and it is 
generally of some real assistance. It is this : 
Was it part of the injured person’s employment 
to hazard, to sulTer, or to do that which caused 
his injury ? If yea, the accident arose out of his| 
employment; if nay, it did not, because what it 
was not part of the employment to hazard, tol 
suffer, or to do cannot well be the cause of an' 
accident arising out of the cmploynicnt.r To ask 
if the cause of the accident was within the sphere 
of the employment or was one of the ordinary 
risks of the employment, or reasonably incidental 
to the employment, or conversely was an added 
peril and outside the sphere of employment, arc 
all different ways of asking whether it was a part 
of his employment that the workman should 
have acted as he was acting, or should have been 
in the position in which be was, whereby in the 
course of that cuiploymcut ho sustained injury.’ 

Those words furnish a test to guide us 
on the present occasion. It appears 
clear that the applicant for compensa¬ 
tion was a viceman whose duty was, as- 
he himself states in his evidence, to 
mend the machine when it goes out of 
order. I’or this purpose he had to be, 
as he says in his deposition, in posses¬ 
sion of a Bcrew-driver. The screw-driver 
is so long that he could not hold it in 
his pocket and there is a fair amount of 
use for a big screw-driver and Mi stria 
frequently walk up and down the lines 
with a screw-driver in their hands. It 
appears clear from the evidence on be¬ 
half of the opposite party that he had 
nothing to do with the moving machine 
and that his business was to mend the 
machine while it was not working. It 
was argued for the appellant that the 
test in such cases as this case is as to 
whether the workman negligently did his- 
duty or not. A distinction has been, 
drawn between the oases where there 
has been negligence by the workman in 
the performance of his duty and where 
the workman bad been doing some work 
which he was not employed to do and 
met with the acoideut in the oourse of 

1. (1917) A 0 85Sa=aB L J K B 716all6 L T 
767=88 T L B S86=6l S J 897=10 BW 
Q C 241. 
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such- outside work. That distinction 
seems to be a good distinction. It ap- 
Ipears to us that in the present case there 
|was no justification for the workman to 
linterfere with the moving machine for 
Jthe purpose of finding out a screw-driver 
which he required for the purpose of his 
jwork. In doing so we do not think that 
jhe was within the sphere of his employ- 
jment as a vioeman. The accident could 
Inot have occurred in the course of his 
employment and we think that the view 
taken by the Commissioner is right. The 
result is that this appeal must be dis¬ 
missed. There will however be no order 
as to costs. 

Patterson, agree. 

K.S. Appeal dismissed. 

A. I. R. 1933 Calcutta 515 

MiTTEn, J. 

Abdul Latif Munslii and others —Ac¬ 
cused—Petitioners. 


v. 

Ahmad — Complainant — Opposite 
Party. 

Criminal Ravn. Petn. No. 802 of 1932, 
Decided on 24th November 1032. 

« (a) Criminal P. C. (1898), S. 421—Court 
should record reasons for rejection. 

Notwitb.stancliiig the piovisioiis; of the statute, 
it is desirable that a iiual Court of faets should 
record concisely some reason in rejecting an 
appeal summarily in order to enable the High 
Court in revision lo appreciate the dual findings 
of the lower appellate Court on facts and to see 
if anv question of law arises on those findings : 
17 All 241 (FB); 21 Cal 02; 20 How 540 and 
32 Cal 178, lief. [P 515 0 2] 

(b) Criminal P. C. (1898), S. 421—Practice 
of admitting appeals without any hearing 
cannot be defended. 

The practice by which all appeals except jail 
appeals arc admitted without any hearing except 
on the question of bail is a practice, which can¬ 
not bo defended : 3G Cal 385, Jief. 

(P 516 0 2; P 616 0 1] 

.1. K. Fazlul Huq and Hamidul flag 
Chowdhunj —for Petitionets. 

Judgment. —This Rule was issued on 
ground 1 stated in the petition and is 
direoted really against the order of the 
appellate Court confirming the convic¬ 
tion and sentence of the petitioners under 
S. 379, I. P. C. The complaint is that 
the Additional District Magistrate was 
not justified in not giving any reason for 
dismissing the appeal summarily and fur¬ 
ther that the appeal should not have been 
dismissed summarily as the defence raised 
a question of the right of the accused 
in the disputed land from which paddy 
was cut. The defence of the petitioners 


was that they were in possession of the 
plot in dispute and that they oiit awsy 
ripe paddy grown by them and that the 
opposite party at the instigation bf bis 
brother Serajul Huq started a false case 
solely with the object of creating' false 
evidence in support of his title to- the 
land to which neither Serajul nor hiit 
wife had any share. Cause has, been 
shown in this Rule by Mr. Talukdaf and 
be contends that it is not necessary for 
the appellate Court in rejecting ah ap¬ 
peal summarily to record any reason. 

It appears to me however that where a 
particular judgment or a particular con¬ 
viction and sentence is liable to revision 
the Court should record shortly its rea¬ 
son for rejection. It was pointed out in 
a Full Bench case of the Allahabad High 
Court, Queen.Empress v. Nanuha (0, 
that it was advisable for a lower Court 
whose order may be challenged by an 
application for reyision to record some¬ 
thing which might be a guide to thel 
Court acting in revision. There is some! 
conflict of opinions so far as this point 
about the necessity of recording reasons 
is concerned. In the case of Bash Behari 
Das V. Bal Gopal Singh (2) it was held 
that on rejecting an appeal under B. 421, 
Criminal P. C., the lower appellate Court 
need not give its reasons for the deci. 
sion. A similar view was also taken in 
Bombay : see the case of Queen-Empress 
V. Warubai (3). On the other hand in the 
case of Kklcowrie Mookerjee v. Emperor 
(4) it was hold that an appellate Ccurt 
without going to the length of writing 
an elaborate judgment should in decid¬ 
ing a criminal appeal notice briefly but 
clearly the objections urged in appeal, 
and how they were disposed of. Not- 
withstanding the provisions of the sta¬ 
tute it is desirable as I have stated that 
a final Court of facts should record con¬ 
cisely some reason in order to enable the 
Court in revision to appreciate the final 
findings of the lower appellate Court on 
facta and to see if any question of la# 
arises on those findings. In this Court; 
it has been pointed by Holm wood and 
Ryves, XT., in the case of Bamtohal 
Dusadh v. Emperor (5) that both in this, 
province as well as in the. United Pro-j 

' 17 Ail 241^(1896) A W N 68 (P B).~ 

2 . (1894) 21 Gal 92. 

8 . (1896) 20 Bom 540. 
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5. (1909} 3C Cal 385-9 Ci L J 401=110 608. 
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,vinces the practice m the mofusil is that 
appeals are admitted ^rithout any hear> 
ing except on the question of bail, the 
lonly oases which are usually dealt with 
under S. 421, Criminal P. C., being jail 
appeals. 

It seems to me that this practice is a 
practice which cannot be defended re¬ 
gard being had to the plain provisions 
of S!421, Criminal P. C. The real test 
in a case of this kind is to consider whe- 
ther in the particular circumstances of 
a case where questions of title to immov¬ 
able properties are raised by the defence 
the lower appellate Court will be justi¬ 
fied in rejecting an appeal sumpaai^ily 
without recording its findings on the 
defence and without considering the 
defence which may have some bearing 
on the question of dishonest intention 
necessary to sustain a conviction for 
theft. In my opinion it will not be 
justified; and that is the present case. 
In these circumstances this Buie is made 
absolute and the case sent back to the 
District Magistrate in order that he may 
re-bear the appeal in accordance with 
law and dispose of it after recording 
reasons for his decision. 

K.S. Rtile made absolute. 

^ A. 1. R. 1933 Ulcutta 516 

Mallik and Patterson, JJ. 
Jogendra Mohan Guha —Appellant. 

V. 

Emperor—Opposite Party. 

Criminal Appeal No. 390 of 1932, De¬ 
cided on 1st September 1932, from order 
of Chief Presidency Magistrate and Spe¬ 
cial Magistrate, Calcutta, D/ • 29th April 
1932. 

(a) Arini Act (1878), S. 20—-The two parti 
of S. 20 are quite independent of one ano¬ 
ther. 

Concealment at the time of Boatch is specifi- 
callj' dealt with in the second part of 8. SO yet 
the first part of the section does .ipply, to cases 
where ai^s are found on a search being made 
under S. 25 of the Act. The two parts of S. 20 
are quite independent of one another. 

[P 51701] 

« (b) Arms Act (1878), S. 19 (f) - Mere 
poiseiiion ii punishable under S. 19 while 
concealmnat is under S. 20 — Intention is 
inferred from circumstances — Arms Act 
(1878), S. 20. 

Mere ' possession of an unlicensed weapon is 
punishable under 8.19 (f), but if the circum- 
etauces indicate an intention that the possession 
may not be known to the police, the ofisnee is 
punishable under S. 80. Whether such inten* 
(mh exists or not is a pure quettion of fact to 


be determined in each particular ease with re¬ 
ference to facts proved in that case. 

LP 518 C 1, 2] 

sj* (c) Arms Act (1878), S. 20—Loaded re¬ 
volver concealed in a locked trunk raises re¬ 
buttable presumption of concealment. 

From the very nature of the weapon, and, 
especially in view of the severe restrictions 
imposed by the authorities on the possession of 
revolvers, there is a strong presumption that a 
person in unlicensed possession of a revolver, 
who cannot or will not account for such posses¬ 
sion, has procured it for unlawful purposes and 
has a fixed intention that such pssession shall 
not become known to the authorities. This pre¬ 
sumption is however one that can be easily rebut¬ 
ted in the case of parsons whose onlylfault is care¬ 
lessness, thoughtlessness or ignorance of the law. 
Actual physical concealment is not necessary 
ingredient. [P 617 C 2] 

(d) Bengal Emergency Powers Ordinance 
(11 of 1931), S. 31 —The expression "cases 
under the Ordinance" relates to' trial of 
cases by special Magistrates and does not 
mean "offences punishable under the Ordi¬ 
nance." 

Section 31 relates exclusively to questions of 
procedure and has nothing to do with the powers 
of special Magistrates appointed, under the Ordi¬ 
nance. The expression ‘^C.ases under the Ordi¬ 
nance," as used in S. 31 of the Ordinance, clearly 
relates to the trial of cases by special Maqistrates 
appointed under the Ordinauco, and does not, 
mean the same thing as the oxpros'^ion "oilonces 
punishable under the Ordinance" as used in 
Ss. 80 and SI. The latter expression clearly re¬ 
lates to offences created by the ordinances, viz., 
offences created by S, IS or by rules framed un¬ 
der B. 17. IV 519 C 2] 

4r(e) Practice—Detention in jail under con¬ 
viction after Ordinance expiry is not illegal 
—General Clauses Act (1897), Ss. 6 and 30. 

If the conviction and sentence were legal at 
the time the Magistrate delivered his judgment, 
the continued detention of the appellant cannot 
become illegal by reason of the expiry of the 
terms of the ordinance. But this is not a ques¬ 
tion that the High Court, sitting as a Court of 
appeal, cau properly adjudicate on. [P 519 C 2] 
H, M. Bose and Phaneendramohan 
Sanyal—(oT Appellant. 

Deputy Legal Remembrancer, Khund- 
kar and Anilohandra Ray Chaudhuri—" 
for the Grown. 

Patterson, J. —The main facts of the 
case out of which this appeal arises are 
not disputed and are briefly as follows: 
The appellant, Jogendramohan Guha, 
was arrested in Sukea Street on 16th 
March 1932, in consequence of certain 
information which had been received by 
the police. Later in the day, he was 
taken to the house of his cousin, Babm 
Lalitmohan Guha, at No. 2, Kalu Ghosh 
Liable, where he had been living for some 
time back and working as private tutor 
to certain members of the family in re¬ 
turn for his board and lodging. Hb had 



1933 JoGENDRA V. Emperor (Pafeterson, J.) Calcutta 617 


been sharing a room with Lalit Babu’s 
son, Haripada, and when the police were 
about to search this room, the appellant 
showed them a looked steel trunk, and 
told them that what they wanted was in 
‘ that trunk. The key of the trunk was 
produced from a drawer under the direo. 
tion of the appellant, and on the trunk 
being open a loaded revolver was found 
therein, concealed among some books 
and clothes belonging to the appellant. 
A note book (which is said to contain 
instruction and formulas for making 
bombs, though there is no evidence on 
this point), as well as a manuscript copy 
of a Bengali poem (said to be of a sedi¬ 
tious character) were also found in the 
trunk along with the revolver. The ap¬ 
pellant made no attempt to account for 
his posSbssion of the revolver, which is 
an unlicensed weapon, and in all pro¬ 
bability a smuggled weapon which never 
has been licensed. 

On the above allegations, the appli¬ 
cant was, in duo course, placed on his 
trial before a special Magistrate appoin¬ 
ted under the provisions of Ordinance 
No. 11 of 1931, with the result that he 
was convicted under S. 20, Arms Act, 
and sentenced to six years' rigorous 
imprisonment. The other occupant of 
the room, Haripada, was tried along 
with the appellant and was acquitted, the 
Magistrate holding that he had no know¬ 
ledge of the contents of the appellant’s 
trunk. Possession being admitted, the 
only question for determination in this 
appeal is whether the circumstances 
were such as to bring the offence within 
the mischief of the first part of S. 20, 
Arms Act, that is, whether the circum- 
stances were such as to indicate an in- 
tention on the part of the appellant that 
bis possession of the revolver should not 
be known to the police. It has been 
pointed out, on behalf of the appellant, 
that concealment at the time of search 
is specifically dealt with in the second 
I'part of S. 20 and it has been contended 
Ithat the question for determination in 
the present appeal ought to be whether 
the offence comes within the mischief of 
jthat part of the section, that the first part 
lof the section does not apply to oases 
where arms are found on a search being 
'made under S. 26 of the Act. In my 
jopinion there is no force in this contefi- 
Jtion. The two parts of S. 20 are quite 
'independent of one another, and what 


we are concerned with in the present 
case is the character of the appelUtit’s 
possession of the revolver prior to the 
time of the search. 

In deciding this question, it has to- be 
borne in mind that a revolver is'not an 
ordinary weapon intended for purposes 
of sport or display, or for ocoasional use 
in the event of its possessor becoming 
involved in a fight, or something of that 
sort. It is intended for use at close 
quarters, and owing to its deadliness and 
to the ease with which it can be used 
and concealed, it is par excellence the 
chosen weapon of the murderer and the 
robber, and especially of the secret as¬ 
sassin. This being so, and especially in 
view of the severe restrictions imposed 
by the authorities on the possessiop of 
revolvers, there is, in the nature bf| 
things, a strong presumption that a per¬ 
son in unlicensed possession of such a 
weapon, who cannot or will not account' 
for his possession thereof, has procured 
it for unlawful purposes, and has a fixed 
intention that his possession thereof 
shall not become known to those public 
servants, namely the | police, whose duty 
it is to enforce the provisions of the 
Arms Act with a view to the protection 
of the ordinary private citizen and the 
law abiding public generally. Lest it be 
said that such a presumption would tend 
to place in jeopardy persons who have 
through carelessness, thoughtlessness or 
ignorance of the law, offended against 
the provisions of the Arms Act in res¬ 
pect of the poasosaion of such weapons, 
it should be pointed out that the inten¬ 
tion referred to in the first part of S. 20 
is only one of the factors that would 
have to be taken into consideration in 
deciding what sentence would be appro¬ 
priate in any particular 'case, and that 
it does not follow that a person who has 
been convicted under the first part of 
S. 20 will necessarily receive a heavier 
sentence than would have been indicted 
on him under S. 19 (f) of the Act. 

It should also be pointed out that the^ 
presumption (referred to abov? is onei 
which could very easily be rebutted in 
the cai^e of persons whose only fsialt has! 
been carelessness, thougbtleBsness orj 
ignorance of the law and who hate not 
been inspired by any deliberate inten-. 
tion of keeping the fact of their being in: 
possession of an unlioensed revolver from' 
the knowledge of the authorities. In tl^o 
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present ease the appellant has not at. 
tempted to rebut the presumption refer- 
red to above, or to give any explanation 
of his having been found in possession of 
au unlicensed revolver. In the present 
case moreover the appellant had, as the 
eVidenoe clearly shows, kept the fact of 
his having a revolver —and a loaded one 
at that —in his pos3e8sion,'a dead secret 
from all his relations, including oven 
Xlaripada with whom he shared a room. 
The evidence is that the trunk was al¬ 
ways kept locked, that the key always 
remained with the appellant, and that 
the latter used never to open the trunk 
when anyone else was present. 

It has rightly been contended on he. 
half of the appellant that mere conceal- 
mont of an unlicensed weapon may not 
of itself be sufficient to bring the offence 
within the mischief of the first part of 
S. 20, more especially if the circumstan¬ 
ces are such as to indicate that theinten- 
tion of the offender was merely to keep 
the weapon concealed from his friends, 
relations and other private persons, and 
not necessarily from the police, but it 
should be pointed out that actual physi- 
cal concealment is not a necessary in- 
gredient of the offence, but a mere piece 
of circumstantial evidence, which may 
be taken into consideration along with 
other circumstances with a view to ascer¬ 
taining the real intention of the offender. 
It may also be pointed out that, although 
in the case of a revolver, the immediate 
object of keeping such a weapon con- 
coaled may be to prevent the offenders’ 
frionds and relations from getting to 
know about it, the main and ultimate 
object would in the majority of such 
cases be to guard against the possibility 
cf any information regarding tiie offen- 
der’s possession of the weapon reaching 
the ears of the authorities and especi- 
ally of the police. 

Learned counsel on both sides have 
drawn our attention to various*decision8 
of theOourts regarding the applicability 
of S, 19 (f) on the one hand, and the first 
*part of S. 90 on the other hand, trf cer¬ 
tain sets of facts. We have looked into 
those decisions, but, speaking for myself, 

I have' not been able to derive much 
assistance from them. The position, as 
I understand it, is this; mere possession 
of an unlicensed weapon is ordinarily 
punishable under S. 19 ({}, but, if the 
circumstances are such as to indicate an 


intention that the possession may not 
be known to the police, the offence is 
punishable under S. 20. Whether the' 
intention referred to above exists or not' 
is a pure question of fact, and tbisques. 
tion must therefore be determined ic 
each particular case with reference tO| 
the facts proved iu that case. Each 
case has to be considered on its own 
merits, and the decisions of other Courts 
in other cases are thereforoof very little 
assistance in coming to a conclusion. It 
is impossible to lay down any hard and 
fast role that will apply to all cases of 
this kind, but. so far as the present case 
is concerned, it is, in my opinion, abund¬ 
antly clear that, up to the moment when 
bis room was about to be searched, it 
was the deliberate intention of the ap¬ 
pellant to do all he possibly pould to 
prevent tlie fact of his having a revolver 
in liis possession from coming to the 
knowledge of the police. The appellant 
must therefore he hold to have com¬ 
mitted an offence under the first part of 
S. 20 of the Arms Act, and to have been 
rightly convicted under that section. 
Another point urged before us on bolialf 
of the appellant relates to the power of 
the special Magistrate who tried the 
case, to impose a sentence of imprison¬ 
ment for more than-two years. 

The argument, so far as I liave been 
able to follow it, is to this effect: al¬ 
though any offence under the Arras Act 
is a “scheduled offenco” as contemplated 
by the Ordinance, the trial of such an 
offence by a special Magistrate appointed 
under the Ordinance is not a “trial 
under the Ordinance” within the mean¬ 
ing of S. 31, Bub-S. (1), in the absence 
of a clear finding to the effect that tlie 
offence was committed in furtherance of 
or in connexion with the terrorist move¬ 
ment. It is said that there is no such 
finding in the present case, and no evi¬ 
dence on which such a finding could 
properly be based. It is therefore con¬ 
tended that the trial was not a “trial 
under the Ordinance” within the mean¬ 
ing of S.'31, sub-6. (1), and that, .this 
being so, the special Magistrate who 
tried the case is, under sub-S. (2), to be 
deemed to be merely a Magistr&te of the 
First Class, and that^his powers, as such 
are limited by the Criminal Procedure 
Code to two years’ rigorous imprison, 
ment. In iuy opinion this argument is 
not only fallacious, but is based ou a mis* 
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understanding of the very clear provi. 
'sions of the relevant seotiona of the 
Ordinance. I do not therefore propose 
to discuss the matter in detail, but shall 
content myself with pointing out that 
nowhere in the sections relating to the 
appointment, powers and procedure of 
special Magistrates is there any refer, 
once to “offences committed (in further¬ 
ance of or in connexion with the terro- 
riat movement” and that S. 31,onwhich 
special stress is laid, relates exclusively 
jto questions of procedure and has noth¬ 
ing to do with the powers of special 
iMagistrates appointed under the Oedi- 
Inance. It may further ho remarked that 
[the expression “Cases under the Ordin- 
jance,” as used in S. 31 of the Ordinance, 
[clearly-relates to the trial of cases by 
speciaUMagistrates appointed under the 
Ordinance, and does not, as has been con¬ 
tended, mean the same thing as the ex¬ 
pression “Offences punishable under the 
Ordinance” as used in Ss. 30 and 31. 
The latter expression clearly relates to 
offences created by the Ordinance, viz. 
offences made punishable by S. 1.5 or by 
rules framed under S. 17. The argu¬ 
ment under discussion appears to bo 
founded on these and other misconcep- 
tions, and is in my opinion entirely de- 
|void of substance. It has also been sug¬ 
gested that, even if the conviction and 
sentence were legal at the time the 
Magistrate delivered his judgment the 
continued detention of the appellant has 
since become illegal by reason of the 
expiry of the term of the Ordinance. 
[This is not a question that this Court, 
‘sitting as a Court of appeal, can properly 
;adjudicate on, but it may be remarked 
,that S. G, General Clauses Act, would, if 
read with S. 30 of that Aot, appear to 
be an insuperable bar to any such objec¬ 
tion being successfully urged before any 
'Court. 

All the points urged on behalf of the 
appellant having failed, it must be held 
that ha has been rightly convicted and 
that the sentence of six years’ rigorous 
imprisoDment imposed on him was not 
in excess of the powers of the Magistrate 
who tried the case, Apart from the 
question of the legality of the sentence, 

I am of opinion that the sentence is by 
.no means excessive, and I would accord¬ 
ingly dismiss the appeal. 

Mallik, J .—I agree. 

v.v. Appeal dimmed. 
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C. C. GhoSE, AG. 0. J. AND Mittbb, j. 
Prasaddas Pai—Appellant. 

V. 

Jagannath Pal and oiAers—Reispon- 
dents. 

Appeal No. 5t of 1933, Decided on 
31st August 1933, from Original Decree 
and Judgment of Lort-Williams, J., ib 
Original Suits Nos. 938 and 838 of 1980. 

^ (■) Wordi — B«nga« ordinarily mean* 
family and not meroly lineal detcendanti. 

The word "bangsa" means family. Ifc would ho 
too restricted an interpretation of the word “bang* 
sa'* to confine it to the lineal descendant!), 
where the executant states that “ in the absence 
of any such grandson or grand-daughter who are 
the lineal descendants one of my bangaas who 
is competent in this behalf shall bo the ” sho- 
bait." [P 521C 1] 

^ (b) Deed—Construction — Provision for 
debshebe, and if income increases for feeding 
students, does not make endowment a pub¬ 
lic one. 

Where the provision was that the whole of the 
income of the dobuttar property shall be wholly- 
spent for the puriMses of-tho debsheba and if the 
incorao of the debuttar property increases, to 
the feeding of the p'oor and the students, the 
provision does not make the endowment a public 
charitable one. Provision about feeding of the 
poor is part and parcel of the debsheba and can¬ 
not bo regarded ns * independent du^ity in 
which any class of the public was to have a di¬ 
rect and independent interest, since the feeding 
of the poor is really incidental to the pnja : 14 
Mad 1, Foil. IP 521 C 1, 2] 

(c) Trust—Private trust—Scope, 

In the case of a private trust, where there are 
more trustees than one, all must joinin the oxo- 
cution of trust. [P 621 G 2| 

N. N. Sircar, J. C, Hazra and J. K 
Ghose—tov Appellant. 

Pugh and P. N. Chatteriee—‘iot Ees- 
pondonts. 

C. 0. Ghose, Ag. C. J. —I have had the 
advantage of reading the judgment 
which has been prepared by my learned 
brother and 1 agree with him in the 
oonolusions summarized in bis judgment. 

Miner, J. —This ie an appeal from the 
judgments and decrees of my learned 
brother Lort-Williams, J., and arises in' 
two suits. The appellant Prasaddas Pal 
was the plaintiff in suit No. 933 of 1930 
and defendant in suit No. 838 of 1930, 
Jagannath Pal and others are plaintiff^y** 
in the latter suit. The suit brought by \ 
Prasad was dismissed, whereas the suit * 
brought against him was decreed. 

It appears that one Nilmani Pal, 
who was governed by the Dayabhaga 
school of Hindu law, executed, at Gal- 
cutta, a deed of endowment, on or about 
25th July 1311. by whloh be dedicated 



620 Calcutta 


l^BASADDAS V . Jagannath ( Mitter , J .) 


193» 


tb 0 house and premises No, 61, Clive 
Street and the house, and premises 
No. 105, De Street, to the sheba 

of the idol Sbree Shree Annapoorua, es¬ 
tablished by him in the latter house and 
premises', and for feeding the poor and 
carrying out other charitable objects. 
He appointed himself as the shebait and 
live other persons as'assistant shebaits 
for carrying out the sheba of the deity 
as also for carrying out the charitable 
objects. These assistant shebaits are 
named in para. 2 of the plaint in suit 
No. 638 of 1930. The first three plain¬ 
tiffs of the suit are three of the five as¬ 
sistant shebaits. It was further pro. 
vided that, on the death of the said Nil- 
mani Pal, the five assistant shebaits 
should do the work of the sheba and 
his wife, Kusumkumari Dasee, will get 
the shebait’s salary and shall reside in 
the thakur barhi. It was further pro¬ 
vided that, on the death of Kushum- 
kumari, his daughter-in-law, Nirmala- 
sundari, would be next shebait and, and 
on her death, his grandson would be the 
shebait and on his death, his grand¬ 
daughter shall be the shebait. Then fol¬ 
lows a clause in the deed of endowment 
which has been the subject of much con¬ 
troversy both before the learned Judge 
and before us. That clause runs as fol¬ 
lows : 

“ In the absence of any such grandson or 
grand-daughtet one of the members of my family 
who is competent shall be the shebait." 

The following pedigree will show the 
state of the family of Nilmani Pal at 
the time of the suit: 

Bamchandra Pal 


Baikanthanath Pal Jadnnath Pal Nilmani Pal 
(deceased) (died be* (deceased) ' (deceased) 
fore Nilmani Pal) (died before wife Kusum- 
Nilm.ani Pal) kumaci Dasee 
J (died 26th 
Oct. 1914.) 

I I 

Maneondranoth Krishnadhone Nareadranath 

Pal (dec<weod) Pal (deceased) Pal (deceased) 
died before Nil- died 16th Dec. wife Nirmala- 

• mani Pal 1916. sundaii Dasee 

(died 24th 
Oct. 1914. 

Prasaddas Pal Jagannath Pal Sm. Durgesh- 
(claimant.) (minor.) nandini Dasee 

(deceased), 
died 3rd Dec., 
1929. 

On the death of Durgeshnandini, the 
assistant shebaits became entitled to 


select and nominate a person from- 
amongst the descendants of the brothers' 
of Nilmani to act as shebait according 
to the directions in the deed of endow¬ 
ment. The three plaintiffs, being three' 

' out of the four assistant shebaits, selec¬ 
ted Jagannath Pal, who is plaintiff 4 
in the suit and nominated him to act as^ 
shebait. The plaintiffs allege that the 
defendant Prasaddas Pal, although he 
was not selected to act as shebait, has 
been wrongfully asserting that he is tbe- 
proper person to act as shebait and has* 
taken wrongful possession of one of the 
properties, viz., 105, Balaram Da Street. 
The plaintiffs made certain allegations- 
against defendant Seetanath Pal iu- 
para. 11 of the plaint, but we are not 
ooncerned in the present appeal with 
the relief asked for against himr The* 
fourth surviving assistant shebait Bam¬ 
chandra Sreemani did not join as plain¬ 
tiff in the suit and has been made a de¬ 
fendant to the suit. The defendant 
Prasad, in his defence, stated inter alia 
that he is the proper person .to act aa 
shebait and that the nomination of 
Jagannath to act as shebait is invalid. 
On 9th May 1930, Prasaddas Pal filed 
Suit No. 933 of 1930, in which ho asked 
for a declaration that he is a fit and 
proper person to be appointed shebait- 
under the deed of trust dated 25th July 
1911, and that the defendant Jagannath 
Pal is not such a person, for an order 
removing the defendant Jagannath Pal 
from acting as trustee and the other de¬ 
fendants as co-sbebaits, for an inquiry as- 
to who should be appointed co-shebaits 
in place of the present oo-shebaits, for 
the framing of a scheme of worship to 
carry put the worship according to the 
deed of trust dated 25th July 1922, for 
an account of moneys received by the 
defendants since the death of Sreematee 
Kusumkumari Dasee, for receiver, in¬ 
junction and costs of this suit. The' 
answer to this suit was a denial of 
Prasad’s right to be the shebait. Tbe- 
defendants also pointed out that this 
suit was really a oouuterblast to tha 
suit brought by the defendants, i. e., 
Suit No. 838 of 1930. 

In both tbege suits, two issues were* 
raised: (l) whether the word bangsa in 
the deed of endowment means lineal 
descendants” or "members of my family"; 
and (2) whether the consent of all tb& 
assistant shebaits for the time being 
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was necessary for the election of the 
ghebait. Both these issues were decided 
by the learned Judge in favour of the 
plaintiffs in the earlier suit and against 
the appellant Prasad Pal, and the suits 
«were decided in the manner already in. 
dicated. Against the decrees in the two 
suits the present appeal has been 
brought. The learned Advocate-General 
(Sir Nripendranath Sircar^ who appears 
for the appellant Prasad raises three 
contentions before us: (l) that the learned 
Judge has put a wrong construction on 
the deed of endowment in question in 
bolding that the word bangsa should be 
taken, to mean "members of my family"; 
(2) that the finding of the learned Judge 
that the endowment was partly a public 
one was wrong, whereas he should have 
held that it was a private and not a 
public charitable endowment; (3) that if 
the trust is a private trust, then, on the 
statement of the law made by the 
learned Judge, the consent of all the 
assistant shebaits, and noC simply of the 
majority of them, was necessary in 
order to make the election of Jagannath 
Pal as shebait valid, and, if this position 
is established, plaintiffs’ Suit No. 838 of 
1030 should be dismissed. I will deal 
with the respective contentions in the 
order in which I have stated them. 
Taking the first contention, I am of opi. 
nion that the word bangsa means family. 
It would be too restricted an interpreta¬ 
tion of the word bangsa to confine it to 
jthe lineal descendants of Nilmani Pal’s 
I family. That this was the meaning 
which was intended by the founder 
would appear clearly from the context 
in which occurs. The founder states 
that 

"in the absence of any snch grandson or grand¬ 
daughter who are the lineal descendants one of 
]ny baug8.vs who is competent in this behalf shall 
be the shebait." 

This clearly shows that the member 
of the founder's family, who is to be 
elected as shebait, must be outside the 
line of lineal descendants like grandson 
or grand.daughter. We have therefore 
no hesitation in rejecting the contention 
of the Advocate-General. With regard 
to the second contention, it is argued 
that the provision that the whole of the 
income of the debuttar property shall be 
wholly spent for the purposes of the 
debsheba and the feeding of the poor 
does not make the endowment a public 


charitable one. It is argued that this, 
provision about feeding of the poor is 
part and parcel of the debsheba and: 
cannot be regarded as independentj 
charity in which any class of the publie 
was to have a direct and independent^ 
interest. The argument is that the feed¬ 
ing of the poor is really incidental to the' 
puja. Mr, Pugh, who appears for thei 
respondent, argues that the trust is! 
principally publie, seeing that the feed- 
ing of the poor and the feeding of 
students of educational institutions have 
been provided for in the deed of endow¬ 
ment. We are unable to accept this[ 
contention of the respondent, for it 
seems to us that the feeding of the poor 
and the feeding of students, if the in¬ 
come of the debuttar property increases, 
are really incidental to the main pur¬ 
poses of the endowment, namely, the, 
puja of the deity. The view we take isF 
supported by the decision of Sathappay~ 
yar v. Periasami (l). We are therefore 
of opinion that the* learned Judge wee 
not right in the view that this trust waa 
partly of a private and partly of ft 
public nature and not one wholly of a 
private nature. This being our view, 
the third contention of the Advocate- 
General must be given effect to. On the 
authorities cited by Lort-Williams, J.,- 
it is clear that, in the case of a private 
trust, where there are more trustees than 
one all must join in the execution oil 
the trust. In the present case it is oon-i. 
ceded that all the assistant shebaits| 
have not joined in electing Jagannath 
as a shebait. In the circumstances, the- 
appeal must be allowed and the judg¬ 
ment and decree in both the suits sei 
aside and in lieu thereof it is declared 
that, subject to the election of a shebait, 
in place of Durgeshnandini, deceased, by 
all the assistant shebaits, pursuant to> 
directions that may be given by tb& 
Master of this Court, a scheme may bo 
framed for the worship of the deity 
Shree fihree Ishwar Annapoorna Debea 
and for carrying out the other objects of ^ 
the endowment, in a manner so that tho 
scheme might follow as closely as pos- 
sible the intention of the fonilder. la 
onr view both Jagannath and Prasad 
might be appointed shebaits, alternately 
and a scheme may bo 'framed for a palft 
of either six months or one year as may 
be c onvenient, coDsideting all the cir- 
1.'(1890) U Mad 1. 



Z22 Calcutta 

•cumsfcances of the case. The framing of 
the scheme is referred to the Master of 
this Court, who, after framing the 
scheme, will submit it for the approval 
■of the Judgesitting on the Original Side. 
■CoatB of this appeal and of the two suits 
including a sum of Bs. 200 on account 
•of the costs of both sides in the reference 
now pending before the Assistant Be> 
^eree will come out of the estate. 

v.v. Appeal allowed. 
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Mukebji and Bartley, JJ. 

Nrishinha Ckaran Nandi Chandhiiri 
—Appellant. 

V. 

Nagendra Bala Debee and anolhet — 
Bespondents. 

Appeals Nos. 14G to 140 of 1929, De. 
■cided on 5th July 1932. 

(a) Bengal Land Revenue Sales Act (18S9), 
S. 28—Sale of Tauzi after acquisition 'by 
'Collector—Compensation for acquisition of 
proprietary and ganti interest goes to origi' 
•nai proprietor—Otherwise it goes to auction- 
purchaser—Land Acquisition Act (1894), 
S. 16. 

Where the Collector takas possession of lands 
under .a tauzi acquired under the Land Acquisi¬ 
tion Act after making an award which allows 
abatement of Government revenue for the lands 
-icquired from the kist previous to taking posies- 
sion and on a subsequent date the tauzi is sold 
for arrears of revenue, the auction-purchaser does 
not purchase the acquired, lands at all, but it is 
the original proprietor and not the auction-pur¬ 
chaser who is entitled to the compensation in 
respect of the proprietary and ganti interest if 
any in the lands although the date of default to 
wbicli auction-purchasor's title relates back under 
the law may be prior to the acquisition. 

But where the award and possession by the 
Collector take place after the revenue sale, the 
auution-purchasor is entitled to the compensa¬ 
tion allowed in respect of the proprietary interest 
and also of the ganti interest if he has validly 
aiinullod the same: A, I. R. 1914 P. G, 82'; 
A. I. £L 1927 P. C. 136 and 32 Ced. 27(P.C.),Be/. 

LP 523 C 2; P 624 C 1] 

(b) Land Acquieitidii Act (1894), Ss. 23 
.and 24—Right in owners of holders of intor- 
■cat eempeneation as at date of declaration 
as not created. 

Sections 23 and 24 only lay down rules for 
determining the market value and do not create 
any right on the part of the owners of the lands 
■or the holders of interest therein to obtain com¬ 
pensation on the footing oftheit respective rights 
.as at the date of the declaration. [P 523 C 1] 

Sarat Chandra Basak, Sateendranaih 
MuJeerjee and Saiees Chandra Munshi — 
for Appellant. 

Bijan Kumar Mukherji —for Bespon* 
•dents. 
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Mukerji, J, — Theso four appeals 
have arisen out of four apportionment 
cases dealt with by the Land Acquisition 
Judge of 24-Parganae under S. 30, Land 
Acquisition Act. The claim of the ap¬ 
pellant for being awarded the compensa-* 
tion in respect of a ganti interest has 
been disallowed and hence these appeals. 
There are cross-objections in connexion 
with three of theso appeals, the same 
being directed against the compensation, 
which has been awarded to the appel¬ 
lant on account of bis proprietary in¬ 
terest in the touxi. The facts are quite 
simple. The ganti consists of the lands 
of a certain villagenamedBahara, which 
appertains to seven amalgamated touzis, 
of which touzi No. 18b is one. The res¬ 
pondents ware the owners of the said 
touzi and ware also gantidare in the 
lands of the said village, having a three 
annas gantidari interest under their 
touzi No. 188. For arrears of revenue 
defaulted on 28th March 1925, the touzi 
was sold on 18th September 1925. In 
pursuance of a declaration, dated 11th 
December 1924, some lands were acquired 
under the Land Acquisition Act, In 
respect of the lands concerned in Appeals 
Nos. 146, 147 and 148 the Collector 
made his awards and took possession on 
Kith September 1925, and as regards the 
lands of Appeal No. 149 he did so on 
22nd December 1925. In the awards so 
made, certain amounts were awarded to 
the respondents as proprietors of the 
touzi, and some further amounts were 
awarded to them for their gantidari in 
terest. The appellant, after his purchase 
at the revenue sale, applied to the Col¬ 
lector on 3rd October 1925, for a refer¬ 
ence praying to be allowed all the 
amounts so awarded. The Judge, as al¬ 
ready indicated, awarded the compensa¬ 
tion for the proprietary interest to the 
appellant and that for the gantidari in¬ 
terest to the respondents. 

Some argument has been addressed to 
us on behalf of the appellant to establish 
that there was no ganti under touzi 
No. 188, and that the ganti, that there 
was, was under the other six touzis or 
some of them. We think the existence 
of three annas ganti interest under touzi'' 
No. 188 has been established beyond 
doubt, and indeed its existence was not 
a matter dispnted in the Conrt below. 
As regards all the appeals, the substan¬ 
tial contention, urged on behalf of the 
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appellanbt is fchat be is entitled to the 
entire compensation for the lands, that 
is to say the amounts awarded both to 
the proprietors and to the gantidars, 
because, under S. 28, Bevenue Sale Law 
(Act 11 of 1859), his title as purchaser 
dated back to the date of the default 
and, as such purchaser, he annulled the 
ganti at the earliest possible oppoitunity. 
On behalf of the respondents, it has been 
urged, so far as Appeals Nos. 146,147 
«nd 148 are concerned, that, inasmuch 
as before the sale these lands had been 
acquired under the Land Acquisition 
Act and so lost to the touzi, what the 
appellant purchased was not the touzi, 
but the touzi minus the acquired lands, 
and consequently he was not entitled to 
got either of the amounts awarded as 
compensation. In the aforesaid appeals 
as well as in Appeal No. 149, a further 
argument was advanced on behalf of the 
respondents, namely, that what was said 
in the petition of the appellant of 3rd 
October 1925, was not suillcient to annul 
the ganti. Now, S. 15, Land Acquisi¬ 
tion Act, says that 

“in (lotcrraining thj aitiount of compon^ation, 
the Coll(!i.'tor slinll ho <(uide(l li; the provisiionB 
contained in Ss. 23 and 21." 

b'nder B. 23 (1), Cl. 1, the market 
value at the date of the publication of 
the declaration under S. 6 has to he 
taken, and under S. 24, Cl. 7, any outlay, 
for improvements or disposal since that 
date, but without the Collector’s sanc¬ 
tion, is not to he regarded. These sec¬ 
tions, however, only lay down rules for 
determining the market-value and do 
not create any right on the part of the 
owners of the lands or the holders of 
interest therein to obtain compensation 
on the footing of their respective rights 
as at the date of the declaration. In 
the case of Surja Kanta Acharjya v. 
Sarat Chandra Boy (l), the Judicial 
Committee observed that, on the failure 
of an owner to pay the Government 
assessment, his estate or interest in the 
land is forfeited, or rather determined, 
and that, under such a sale, what is sold 
is not the interest of the defaulting 
owner, but the interest of the Crown sub¬ 
ject to the payment of the Government 
assessment. The same viev/ has also been 
expressed by their Lordships in the case 
of Narayan Dai v. Jatindra Nath (2), 

1. A 1» 1914 P 0 »a=26 I 0 303 (PC), 
a. A I E 1927 P G 135=102 I C 198=64 I A 
213=54 Cal 669 (PO). 
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And- under S. 28 and Soh. A, Bevenue 
Sale Law (Act 11 of 1859), the title of 
the purchaser is to be deemed to have 
vested in him og the date of default. 
But, as observed by their Lordships of 
the Judioial Committee in tl^e. case of 
Shyam Kumari v. Bameswar Singh (3) 
at p. 39 ; 

“When tho Act is considered as a whole it 
seems clear that when a sale nr purchase Is 
spokeu of in connexion with time, the time 
meant is that at which the sale takes place in 
fact, not that to which its operation is carried 
back by relation." 

Also, under S. 16, Laud Acquisition 
Act, on the Collector taking possession 
of land after making an award under 
S. 11, iihe land vests absolutely in 
Government free from all encumbrances. 
If these propositions are applied to the 
concrete facts of these cases, the posi¬ 
tion seems to be the following : So far 
as the lands of all the four cases are con¬ 
cerned, the respondents’ interest as pro¬ 
prietors of the touzi and so of all the 
lands thereof was forfeited or rather 
determined on 28th March 1925. JThe 
acquired lands of Appeals Nos. 146,147 
and 148 vested in the Collector free from 
incumbrances on 16th September 1925, 
and those of Appeal No. 149 on 22Dd 
December 1925. At the sale, which took 
place on 18th September 1925, the ap¬ 
pellant purchased the interest of the 
Crown iu the lands of tho touzi, which 
were subject to the payment of the 
Government assessment, By theawards 
that were made, on 16th September 
1925, in the cases, out of whicii Appeals 
Nos. 146,147 and 148 have arisen, ab¬ 
atement of Government revenue was 
allowed for the acquired lands from the 
kist previous to the date of taking pos¬ 
session ; and so, at the time of the sale, 
the said lands were no longer subject to 
the payment of Government assessment 
and the capitalized value of the Govern¬ 
ment revenue due on them had already 
been realized under the award that had 
been made. The appellant never pur¬ 
chased the said acquired lands, though, 
in respect of the lands that he putV. 
chased, his title on purchase relatedl 
back to the default. In our opinionj 
therefore the appellant caunot be re-| 
garded as having acquired any interest, 
in the lands of Appeals Nos. 146, 147i 
and 148 by the purchase that he made.^ 

(1904)82 Oal.27=Sl 1 A 176=8 Sar 688=8 

C W N 786 (PC). 


Neishinha V. Nagendra Bala (Mukerji, J.) 



524 Calcutta Ceesswell v 

:The late proprietors, that is to say, the 
respondents, were entitled to the sur- 
plus of the purchase money under S. 31, 
jAct 11 of 1859 as regards the lands that 
were sold. They are, in our opinion, the 
Ipprsons* also entitled to compensation 
for what could not be sold, the aoQuisi- 
tion having taken place in the mean- 
itime. So far as these three appeals are 
concerned, no question of annulment of 
the ganti arises, because the appellant 
never purchased the lands themselves. 

As regards .Appeal No. 149, the award 
not having been made for possession 
taken by the Collector till 22nd Decem¬ 
ber 1925, and the sale having taken 
place on 18th September 1925, the ap¬ 
pellant purchased at the sale the lands 
which were subsequently acquired. He 
was therefore clearly entitled to the 
compensation in respect of the proprie¬ 
tary interest in the lands as lands of the 
tauzi. On 3rd October 1925, ho made 
the petition, in which he claimed the 
compensation that was to be awarded 
foi^he ganti, and thus signified his in¬ 
tention to annul the ganti. As he did 
so before the award was made and when 
the ganti was yet subsisting, though 
liable to annulment at bis option, he 
was entitled to get the compensation for 
the land which the award, subsequently 
made, divided into two parts, one for the 
proprietary interest and the other for 
the gantidari interest. His title as pro¬ 
prietor related back to the date of de¬ 
fault, but the annulment could only 
operate from the date it was made The 
result, in out opinion, is that Appeal No. 
149 should be allowed to the extent of 
S/lGths of the compensation awarded 
for the gantidari interest, and Appeals 
Nos. 146,147 and 148 being dismissed, 
the cross-objections therein should be 
allowed to the extent of the eixtire 
amounts claimed. There will be no 
order for costs in any of these appeals and 
cross-objections. 

Bartlef, J —1 agree. Appellant bought 
estate No. 188 at a revenue sale ,on 
18--9—1996. What then passed was 
the interest of the Crown subject to the 
payment of revenue, the estate on which 
the Crown assesses revenue and which 
can be sold for arrears. This estate has 
been limited to the land, which is sub¬ 
ject to the payment of revenue and in 
respect of which the proprietor is en¬ 
tered in the general register of .revenue 
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paying estates : 'Narayan Dai KJieitry 
V. Jatindra Nath Boy Chowdhury (2). 
Now in three of these appeals, there 
was acquisition on l6th September 1925, 
two days before appellant bought cer- 
tain lands of the estate vested absolutely 
in the Crown, and the interests then ex¬ 
isting in these lands were assessed at a 
money value payable to the respective 
owners. At the same time an abate¬ 
ment of land revenue was granted. I 
take the effect of this to have been thaf, 
on the one hand, the amount of land 
subject to the payment of revenue de¬ 
creased, and on the other, the interest of 
the Crown diminished, as is evidenced 
by the fact that the Crown assessed 
that interest, the land revenue, at a 
lower figure. 

The appellant, who, on 18th Septem¬ 
ber 1925, bought the interest of the 
Crown, bought something less than had 
existed before 16th September 1925, the 
date of the acquisition, though his title 
to what he bought related back to March. 
In this view of the matter, appellant is 
entitled to nothing in respect of the 
lands acquired on Ifith September 1925. 
In the last case, he took the interest of 
the Crown, with a right to annul the 
ganti. If his claim to the value assessed 
on it in the subsequent land acquisition 
proceedings is construed as a formal an¬ 
nulment, he gets both sums and I ac¬ 
cept this construction. 

M.N. Order acqprdinyly. 
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Special Bench 

Eankin. C. J., Buckland and 
, Costello, JJ. 

{Peter William) Cresswell —Petitioner, 
v. 

{Olive Catherine) Cresswell —Opposite 
Party. 

Divorce Suit No. 2 of 1931, Decided 
on 28th November 1932, from decision 
of District Judge, Darjeeling. 

Divorce Act (1860), S. 2--Enquiry of doni* 
Clio on legal principlct U neceiiary. 

Before giving a decree under the Indian Divorce 
Act it is necessary to carefully enquire on proper 
legal principles into the question of domioile: 

A. I. R. 1981 Cal. 883 {S.B.} and A. I. R, 1932 
Cal. 161, Rel on. LP 62S C 1] 

BankineC. J, — This is a husband’s 
petition for dissolution of marriage on 
the ground of the adultery of the wife. 
The learned District Judge of Darjeeling 
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facts appear to be borne out by the evi¬ 
dence BO far as the merits of the case are 
concerned. It h necessary however to 
^ point out to the learned District Judge 
that he has not properly dealt with the 
question of domicile of the parties. Un¬ 
less the parties are of Indian domicile, 
they do hot come under the jurisdiction 
conferred by the Indian Divorce Act, but 
under a different jurisdiction altogether. 
In his petition the husband alleges that 
ha was born in British India and has 
always resided there and is at present 
residing at Kalimpong. In his evidence, 
he says : “I am a Christian, I was horn 
in the Dooars, British India". This 
Court bas pointed out before, for the 
benefit jof the learned District Judges, 
that evidence such as this is not proper 
evidence of domicile. There are qsany 
Europeans who are born in British India 
but are not of Indian domicile. It is neces- 
sary to have regard to the circumstances 
and to carefully enquire on proper legal 
principles into the question of domicile. 
It may be quite plain that.these parties 
belong to the domiciled community. All 
I can say is that there is no evidence of 
that. Nothing appears from the name 
Cresswell which is an ordinary Euro¬ 
pean name. The learned District Judge 
has exercised a jurisdiction without hav- 
ing proper proof that ho is entitled to 
exercise it. 

I may add that this defect in the 
treatment of divorce cases is constantly 
causing trouble .and I must really ask 
the District Judges to appreciate the 
rulings on this subject of domicile [Wright 
V. Wright (l) and Stroud v. Strotid (2)] 
and to take care to see that in all oases 
there is proper proof of Indian domicile 
before giving a decree under the Indian 
Divorce Act. The case must be sent back 
to the learned District Judge for further 
enquiry on this point. He will take such 
additional evidence as may be necessary 
and certify its result to this Court. 

Buckland, J .—I agree. 

Costello, J .—I agree. 

B.E. Case remanded. 

1. a I E 1031 Cal 388= 53 Oal 960=130^1 
89 (SB). 

3. A 1 R 1983 Oal 161 = 58 Cal 1833 186 

1 G 416. 


Mukerji, j. 

Mangal 2'rowacfaS'~Defendant“"A'P- 
pellant. 

Kali Sundar Bhadra aud others'^ 
Plaintiffs—Bespoudents. 

’ Appeal No. 508 of 1931, decided .on 
2lBt March 1933, against decree of 3r.d 
Class Sub-Judge, Mymensingh, D/- 2l8t 
July 1930. 

Bengal Tenancy Act (1886), Se. 29 and 52 
■—For S. 52 addition in area U neceatary— 
Kabuliyat mentioning certain area and cer¬ 
tain rent—Stipulation for addition or abate¬ 
ment of rent if iacreaie or decreaae in area 
—Proviaion ia not againat S. 29 in abaence 
of evidence thet same 'rent waa paid for 
tenancy prior to leaao. 

Soction 52 contomplates that l^ere must be 
an addition of land. to the original tenancy. 
But if in the kabuliyat a certain area Is men¬ 
tioned and a certain rent is also mentioned' is 
the rent for the area and there is a stipulation 
that if at any time the lauds are measured with 
a certain standard measurement and it is found 
on such measurement thSit there is any quan¬ 
tity of land either more fit less than the am» 
stated, the tenants will have to pay additional 
rent or will get abatement of rent as the case 
may be, S, 53 will not be applicable, ifb bring 
the case however within S. 29 there must be 
proof of the same rent having been paid for the 
tenancy by the tenant even before the execution 
of the kabuliyat. In the absence of such evi¬ 
dence it cannot be suggested that the inteu- 
tiou of the stipulation was to get round the 
provisions of B. 29. LP 626 C 1, 2J 

Abinash Chandra Ghose aud Annada 
Charaii Karoon —for Appollanfr. 

Kalikinkar Chakrabarty for Bee- 
pondents. 

Judgment .—I am of opinion that the 
decision complained of in' (bis appeal 
is correct. The teuant holds under a 
kabuliyat executed in 1905. An argu¬ 
ment has been advanced to suggest tha6 
the contact embodied in this kabuliyat 
was void because there is nothing to 
show^ that there any oonsidesai^OQ 
passed. I am not prepared to entertain 
this contention at this stage beoanse 
the speoifio grounds upon which the 
kabuliyat was challenged in the Courts 
below were grounds to the effect that it ^ 
was not genuine and also in the alte]rna- 
tive, that it was executed by the. defen¬ 
dants without knowledge of its contents, 
grounds which have been overruled by 
both the Courts below. ^^The kabuliyat 
therefore must be treated as embodying 
the binding contract between the parties. 
That being the position, the other facts , 
of the case have got .(o' be examined in 
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order to deal with the other arguments 
that have been addressed to me on be¬ 
half of the appellant. The tenancy con¬ 
cerned in the present case is a very old 
one. The trial Court found that it has 
been in existence for three or four 
generations. This finding has, to a cer¬ 
tain extent, been modified by the Sub¬ 
ordinate Judge. Although the Subordi¬ 
nate Judge was not able to agree with 
the trial Court in finding as a fact that 
the ' tenancy has been in existence for 
three or four generations, be has still 
upheld the view that it has not its 
origin in the habuliyat in 1905 but that 
it has been in existence from a long 
time before. 

It may be conceded also, ns found by 
the trial Court—a finding which has not 
been upset or touched by the Subordi¬ 
nate Judge—that the land comprised in 
the kabuliyat had all along con^ituted 
the lands of this tenancy. As regards 
measurement, it has bean found by both 
the Courts below that .although the 
plaintiff's case was that at the time 
when lha kabuliyat was taken there 
was a measurement of the lands, the 
materials that have been adduced in 
support of that allegation are not suffi¬ 
cient for coming to an affirmative find¬ 
ing in plaintiff’s favour. It must be ac¬ 
cepted as being- the true position that 
at the tiq^e when the kabuliyat was exe¬ 
cuted or for the matter of that at any 
time before there was no measnrement 
in respect of the lands. It may also be 
conceded, because there is no evidence 
to'the contrary, that the tenant has at 
any time over-stepped the boundaries of 
the lands which originally constituted 
the .tenancy and there is nothing to 
shoW' that there has been any encroach- 
jneft^f Jhe khas lands of the landlords 
by the tenants or that land had accreted 
to the holding in any other way so as to 
be regaled as additional lands which 
have been added to the tenancy in some 
jf way or bther. These being the factSr we 
have got to see whether the decree for 
additional rent on.the gronnd of excess 
area can be jnstified or not. I am pre¬ 
pared to concede that the facts which 
have been found now would not sustain 
such a decree tf that decree is to be 
made on the footing of S. 52, Ben. Teni 
Act. That section oonteiqplates that 
* there must be an addition of land to the 
original tenancy. But I am clearly of 
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opinion that in view of the contract the 
parties as contained in the kabuliyat of 
1905 the decree for additional rent that 
has been made by the Subordinate Judge 
is amply supported. In the kabuliyat aj 
certain area is mentioned and a certain 
rent is also mentioned as the rent for 
the area. Then there is a stipulation, 
which is of very great importance, that 
if at any time the lands are measured 
with a certain standard of measurement 
and it is found on such measurement^ 
that there is any quantity of land either 
more or less than the area stated, the 
tenants will have to pay additional rent 
or will get abatement of rent as the! 
case may be. It has been argued tbat^ 
not much importance should be placeu 
upon a stipulation of this chartAster be¬ 
cause if all the lauds which were- 
covaiud by the kabuliyat at the time 
when it was executed bad really been 
assessed to rent and the rental that was- 
mentioned in the kabuliyat was a rental 
fixed for all those lands, a stipulation of 
this character would only be,a sort of a 
colourable devise to gat round the pro¬ 
visions of S. 29, Bon. Ten Act. That 
undoubtedly is so. But in order to- 
establish that position there; must be 
some material on tbo record which 
would suggest that the rent that was 
mentioned in the kabuliyat was a rent 
fixed for all the lands of tho tenancy 
irrespective of the figures that are 
given in tho kabuliyat as regards the- 
area of those lands. . One indication in 
support of that position would bo afford¬ 
ed by proof of'the fact'^ibat the same 
rout bad 'been paid for this tenancy 
by tha. tenant even before the execution 
of the kabuliyat. With regard to this 
matter there is absolutely no evidence. 
Therefore it caqnot be said fora moment 
that there is anything here to suggestl 
that the intention of this stipulation, 
to which I have referred, was to get 
round the provisions of S. 29, Ben. Ten. 
Act. 

On the .other hand, the'kabullyat was 
only fora period of thrSe years and 
that also suggests that what was intend¬ 
ed by the parties was that the lauds 
which were then considered to 'be as 
being of a particular area were on that 
footing assessed to a certain rent but 
the ' parties agreed that ii and when in 
future the lands would be measured» 
■their exact area would be ascertained 
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and the rent would be adjusted 'either 
by increasing or diminishing it as the 
case may be. I am clearly of opinion 
that the stipulation of this character is 
« good stipulation and on the strength 
of it alone the plaintiff would be en< 
titled to get the decree which the lear¬ 
ned Subordinate Judge had made in his 
favour. It has further been argued that 
the Courts below should have in view 
of the provisions of Ss. 35 and 36. Ben. 
Ten. Act, made an order for progressive 
enhancement. So far as this matter is 
concerned, the enhancement under S. 30, 
Ben. Ten. Act that was made by the 
trial Court was not challenged by way 
of an appeal or a cross-appeal by the 
present appellants in the lower appel¬ 
late Court. This argument, if at all, 
can therefore apply to such enhancement 
as the learned Subordinate Judge has 
made. But I find that the learned 
Subordinate Judge in assessing addi¬ 
tional rent has made no enhancement 
whatsoever under the provisions of S. 30 
of the Act. lie has made a decree for 
additional ront for the - excess area at 
the old rate. In these circumstances 
this contention in my opinion cannot 
possibly be given effect to. The result 
is that the appeal fails and must be dis¬ 
missed with^costs. 

R.K. Appeal dismissed. 
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MUKliBJI, J. 

Mohanta Bhagawan Das —^Defendant 
—Appellant. 

V. 

Bhujicndranaraijan Singlia —Plaintiff 
—-Respondent. 

Second Appeal No. 1866 of 1930, De¬ 
cided on 23rd November 1932, against 
decree of Diet. Judge, Murshidabad, D/- 
17th March 1930. 

(a) Bengal Tenancy Act (1885), St. 3 (5) 
and 153—Suit for recovery of exceit com 
it one for rent—Civil P. C. (1908), S. 102. 

The definition of Vrent" as contained in S, 3, 
»ub-8. (6) is BufiSoiently wide to include ceasea 
which are payable by the tenant to the landlord 
and as a consideration for the use and oooupation 
of the lands of tenancy. A suit relating to re¬ 
covery df excess coss is therefore one for rent: 
AtR 1927 Oal 966 and AIR 1923 Cal 800, Foil. 

[P 698 Cl] 

(b) Landlord end Tenant—Rent—Suit for" 
—Plaintiff registered under Lend Regittra* 
tion Act—Ho alone can maintain suit. 

In a suit lor rent, the plaintiff it entitled to 
include rent for four years and that the name of 


the plaintiff, having beeu registered under thw 
provisions of the Land Begistraydo Act, he W 
perfectly entitled to institute the suit alone And 
maintain the action. [P 528 C 

(^ Lease-Centlrnction — "Rejailiwa’* liS'^ 
eludes cess—Cess whether approprleled. 
Government or District Board makes jnw * 
diffpreoee. 

The word "rajashwa” is wide enough to irin 
dude cess payable under the Cess Act. It i» 
immaterial whether the cess is appropriated fcy ’ 
the Government or is appropriated for the pur* 
pose of the District Board. It is the Govern¬ 
ment that imposes the cess and, if dhder the lawr 
it has got to be appropriated to definite parposesn 
which had been assigned to a particular public 
body, still the imposition must be taken as an 
imposition by the "hakiman.” [P 623 0 2J 

Gunadasharan Sen and Prasantabhoo^. 
shan Gupta—lot Appellant. 

Seetaram Banerji and Pralcas^handra 
BasH —for Respondent. 

Judgment. —This appeal hafi'^been prew 
ferred by the defendant in a suit, which 
was instituted by the plaintiff-*-Raja. 
Bhupendkanarayan Singha Bahadur — 
for recovery of excess cess in respect of 
a certain patni mebal for four years to¬ 
gether with damages, on the basjs of 
certain terms in akabuliyat, under vHiioh 
. the .defendant bolds the same. The suit- 
has been decreed by both the Courts 
below. A preliminary objection was- 
taken as regards the maintainability of 
the appeal on the ground that the suit,, 
out of which this appeal has arisen, was- 
a suit for recovery of money and that- 
therefore no second appeal, lai^. Thia 
preliminary objection, if it succeeds, - 
would land the respondent at ondi^ intc^ 
two difficulties, of which one is a ques¬ 
tion of defect of parties-and the other-ia 
the question of limitation so far'as onfr 
year’s cesses are concerned. It may be> 
stated here that the respondent's posi¬ 
tion in the Courts below was that urhat 
was claimed was not money but rent and 
in thht way he was able to ward off the- 
two contentions, as regards - defect of 
parties and limitation, that ware levelled 
against him by the defendant. The apl 
pellant, also, eqnally contrary to-what. » 
hia case In the Courts below was, con¬ 
tends that the suit was a suit fox re¬ 
covery of rent and not for recovery of 
money and that for that reasoU h^tig en¬ 
titled not only to maintain the appeal,, 
but also to put forwards the aforesaid 
(intentions, together with an additional 
contention, which wat also ;i)ot forward 
by him, as regftrde the interpretation of • 
the clause in the document, upon which 
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the plaialiiff relies. The latesb deoision 
Yelevant to the question, as to whether 
a suit of this nature is a suit for money 
or a suit for rent, is a decision of this 
C/ourt'in the case of Nawab Bahadur 
of Murshidahad v. Bhupendra Narayan 
Sinha (l), but in that case no vdry clear 
decision appears to have been pronounced 
•on this question. On the other hand, 
there is a very clear decision inanearliei! 
oase, naoh^y, the case of Bhupendra 
NArayan Singha v. Midnajjur Zamin- 
dary Co. Ltd. (2), directly bearing upon 
this question. There, the suit was insti¬ 
tuted upon a kabuliyat the terms of 
.which were very similar to the terms of 
the document in the present case and 
the relief claimed in the suit was exactly 
•of the same description, and in the ap¬ 
peal, which was preferred in that case,> 
-a preliminary objection was taken as 
regards its maintainability. 

In that case, it was held that, although 
, the suit related to recovery of excess 
• cess, the suit was a suit for rent, the 
Jlearned Judges observing that rent as 
•defined in the Bengal Tenancy Act in- 
•cludes cesses and the dispute, between 
|tfae parties to the suit in that case, was 
[a dispute as to the “rent." The defini- 
tion of “rent" as contained in S. 3, 
sub-B. (5), Ben. Ten. Act, in my opinion, 
is sufficiently wide to include cesses 
which are payable by the tenant to the 
landlord^and as a consideration for the 
use and occupation of the lands of the 
Wan4^. I am not prepared to put a 
narrow construction upon that definition 
and 1 think, I must hold, agreeing with 
■the Courts below, that the present suit 
' was a suit for rent. The suit does net 
offend the provision of S. 153, Ben. Ten. 
Act, and therefore a second appeal is 
competent. That being the position, 
-tvfo df the contentions of the appellant, 
■namely, the- one as regards limitation 
nnd the other as regards defectr>f parties, 
oatthot*prevail for the simple reason that, 

/ in a suit for rent the plaintiff is entitled 
to include rent for four years and that 
the name of the plaintiff, having been 
registered under the provisions of the 
Land Beaistratio^ Act, he was perfectly 
[entitled to institute the suit alone and 
maintain the action. It may also be 
stated here that the defendant’s case, 
.j that the plaintiff has got a son is not 
1. AIB 19OT 0a4 06SslOQ I 0 851- 
9. AIB 1938 Cal SpOsGS % 0 9$r, 


sufficiently specific, inasmuch adst'it has 
not been proved that, at the date when 
the suit was,in8titutedi the soh'had been 
born. ■ 

The third contention, namely^ the one^ 
relating to the interpretation of the 
clause in the document aforesaid cer¬ 
tainly requires consideration. There 
again the terms of the kabuliyat. in the 
, case of Bhupendra Narayan Singha v. 
Midnapur Zamindary Co. Ltd. (2), so 
far as may be gathered from the report, 
were very similar to those of the docu- 
ment in the present case. It was held 
in that case that the word “rajashwa,”] 
which was used in that document, is; 
wide enough to include cess payable] 
under the Cess Act. I have considered 
the terms of the whole of the ^pcufiient, 
which has been placed before me, and 
I am fully iu accord with what was said 
by the learned Judges in the other case, 
namely, the case of Bhupendra Narayan 
Singha v. Midnapur Zamindary Go. 
Ltd. (2). Mr. Sen has contended that a 
different interpretation should be put 
upon this document, because the impo¬ 
sition that has been made is an imposi¬ 
tion of cess, which is not really payable 
to Government and which the Govern¬ 
ment does not at all appropriate for itsj 
own purposes, but which is wholly used 
and appropriated for the purpose of the 
District Board. That, in my opinion, 
makes no difference. It is the Govern¬ 
ment that imposes the cess and, if under 
the law, it has got to be appropriated! 
to definite purposes, which had been] 
assigned to a particular-public body, still 
the imposition must be taken ns an im- 
position by the ‘hakiman,’ which is the 
word* used in the document; On the' 
whole, I find no reason to dissent ffOm 
what was held by Bichardson, J., in the 
case referred to above. 

In my opinion, the decisions arrived 
at by the Court below are coi^ect.. The 
appeal, accordingly, must be dismissed 
with costs. The applica^tion for revision 
is rejected. Leave to appeal under the 
Letters Patent has been asked for^ but 
I do not consider that it is a fit case in 
which such leave should be granted. 

B.K, Appeal dismissed. 
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A; L^. 1933 Calcutta ^29 

Lpai? ^Williams, J. 
Kandarpiimohait Goswami'^'BltkintiS. 

V. 

Akshayachandra Basu —Defendant. 

' Original Bait No. 837 of 1931, De- 
cided on 9th January 1933. 

(a) Hindo Uw -Will. 

Where thh sottlors ere Hindus, the. deeds 
must be construed, so fee as is possib^ in ao* 
cotdance with Hindu law, [IIK31 0 1] 

(b) Hindu Law — Religious endowment— 
Shebaitsbip—Succession, 

The office ol shobait is a kind oi property and 
not merely an office, and the rules laid down in 
the case of Tanore v. Tagore apply to it; AIR 
1932 Cal 791, FolL [B 581 G 1] 

(c) Hindu Law — Religiou^endowment— 
Shebaitsbip—Succession—Provision for suc¬ 
cession of some heirs to exclusion of others 
is invaiid.' 

Althoufih the settlors may provide for succes¬ 
sion to the office of a shebait, they must not in 
so doing attempt to create an estate unknown 
to Hindu law, and a provision that the succes¬ 
sion is to be held by certain heirs of the founder 
to the exclusion of others in a line contrary to 
the Hindu law of inheritance is invalid. This 
rule applies equally to provision for succession 
by certain heirs or descendants oi a shebait, 
who has been validly appointed, to the exolu- 
eion of others among his heirs or descendants, 
who, but for the provision, would have rights of 
inheritance. [P 631 0 1] 

(d) Hindu Law—Gift—Unborn person. 

A gift cannot bo made to a person who is not 
in existence at the time of the gift. [P 531 G 1] 

(e) Hfndn Law- - Gift—Construction—Rule 
as to, laid down—Gift may be valid as to 
persons qualified to take as gift though not 
by inheritance. 

A document ought to be construed in such a 
v/ay that tbe intention of the maker shall be 
given effoct to, so far as his meaning can be as¬ 
certained from the document, and so far as his 
intention is in accordance with law. If there¬ 
fore a gift is made to a certain person and his 
heirs according to a line of 8ucce.ssion, not in 
accordance with tbe law of inheritance, the gift 
may bo valid ao far as those persons aro eon- 
ceped who are qualified to take as a gift, 
though not by way of inheritance. [P 631 C 1] 

(f) Hindu Law—Will—Constructions. 

Two Hindu sisters dedieatod a certain-piece 

of land and a temple and a house erected there¬ 
on to a. certain deity and appointed thomaolvas 
to be the shebalts for their lives, with power by 
deed or will to appoint their sucooasors. In de¬ 
fault of such appointment, their respective spri- 
tual guides, or, 'in case of death of either of 
tiiem, his eldest male heir, was to act jointly 
with the surviving settlor; and, after the death 
of both settlors, the two spiritual guides or'their 
eldest male heirs were to act jointly and thence- 
forth their eldest male descendants. Every fu¬ 
ture shebait was to have povtec to appoint, by 
deed or will, his successor in office. Om of the 
settlors acted as a shebait and died without ap¬ 
pointing her successor, when her spiritual golae 
became a shebait and continued as shch until 
his death. His eldest male heir K claimed to he 
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a shebait nnder the terms of the deed, SiM 
other settlor never acted as a-shebait, 
her death, since bet spiritual guide , 

dead, his only son A clalmeda shebaitsbip: - v 

3$li : (1) that the settlors atteffi^ted, td 
provide for succession to the office jqt'Bheiiait. 
Mrtly by way of gift and partly vt ia- 

heritanoe, and that the latter part Uf^alld 
because it was contrary to lavf. . . CP tu.Q.)].' 

(S) That A was validly appdlntedJ lP''i^.C'9] . 

(S) That the deed did'not provide for a gift - 
ovtr to K upon the death ol his father; 59 Bom; 
ifB, Dist. , - CPSaiCSq."' 

. (4) That the gift K would be of an uiu»tMi& ■ 
and shifting character and yras. novae iatenddd 
by the settlors. ^ ^ [P 589 p )] 

J. C. Hazra and S. Hanra-^for'^Haim-' 
tiff. ' . ■ • . ‘ 

S. N, Banerjea Ur.) and E. C. Ma- 
jitmdat —for Defendant. 

Judgment. —By a deed of tittlefnent; 
dated 13th September ^9l6, Sorabafat 
Daseo and Sarojabala Daaea ■ dedioatsd 
a certain piece of land and a temple and 
a house erected thereon to a certain- 
deity, which they bad installed and con¬ 
secrated therein, and' apj^nted them¬ 
selves as shebaits,' and ,^conveyed to 
themselves, as such shebaiis, the said' 
properties up6n trust, to supervise-, and 
manage the sheba and periodical/.-feeti- 
vala thereof, and defray the expenses 
out of money to be' paid t<) them by 
trustees of the temple, derived from pro¬ 
perties to be settled thereafter for the 
maintenance of the sheba. The shebaits- 
were to have no proprietary interest in - 
the temple, land or house, but were to 
be entitled to a share of the daily offer¬ 
ings. The deed further proWded that 
the settlors should be the shebaits for 
their lives, with power by deed Or will 
to appoint thei^ successors ; 

"In default of such appointment by the said . 
Smomati Sucabala Dasee her gpiritnal guide,. 
Babu Maheudianath Chatterji of,' Salkea, Or, is 
case of his death, his eldest male lieit, and in 
ilka default by the said Sreenlati Sa^abala 
Dasee, her spiritual guide, Baba Harimohan 
Goswami or in oaso of his death, his eidsat male 
hoit, jointly with the .suvivor of the said settlors 
and after the death of both of the said settlors, and 
in defanlt of suqh appointment as aforesaid the 
said two spiritual guides or their or his eldest 
mye heir shall adt as joint shebaits of the said 
deity, and thenceforth the future shebaits ahi^U y.. 
consist of the eldest male descendant of the said 
Mahcndnnath Chatte^ and the said Harimq- 
han Goswami, provided always that every future 
shebait of the said deity shall have Uke^wer to 
nominate and appoint by deed qc wm-^nb suc¬ 
cessor in office." < • ' 

In page any shabaili athbuld boofoa 
inoapabld or unfit, ha could ba ramoved, 
and tba parson next entitled to become 
shebait was to sueoaed in his place, and . 
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tees for the time being of the temple 
and the dedicated properties \ras to 
nominate and appoint a proper shebait 
in the ofSce, it being the intention of 
the settlors that at no time should 
there be less than two shebaits of the 
deity. 

By an indenture made at the same 
time, Sarojabala Dasee, in order to 
provide for tho maintenance of 'the 
^heba, settled the whole of her property 
^eluding certain property in Calcutta, 
on trust, and appointed the defendant 
Akshayohandra Base to act as trustee, 
with power to manage the said property 
and to saperviBe the management of the 
shebaits appointed under the deed of 
dedication, and apply the income to be 
derived from the settled property as 
therein directed, and appoint shebaits'^ 
in case of failure under the terms of the 
deed of dedication. By her will, dated 
29th December 1916, Sarojabala Dasee 
left all her property on trust to the said 
BBSu,,to secure an income for the main¬ 
tenance of the Sheba and by a further 
settlement, dated 13th March 1917, she 
made a further settlement dedicating 
the Calcutta property to the deity. 

Sarojabala acted as shebait until she 
died in April 1917, without appointing 
her successor. Thereupon, the said 
Harimoban Goswami acted as shebait. 
Surabala never acted as shebait. On 
l9th July 1921, Harimoban Goswami 
died, without having appointed any suc¬ 
cessor. Thereupon, the plaintiff acted 
as shebait in his place. *On 2dth April 
1931, Surabala died, without appointing 
her successor. In this suit, the plaintiff, 
who is the only son and therefore the 
eldest male heir of Harimoban Goswami 
alleges that he is the shebait under the 
terms of the deed of dedication and sues 
defendant 1, A. C. Basu, as trustee of 
the Thfdcur and of Sarojabak's property 
and^de^ndant 2, Abinashohandra Chat- 
tevji, as shebait. on the ground that he 
succeed Suralkla under the terms of 
the di^, being the eldest male heir of 
Maneendcanath Ohatterji.' Both . the 
plaintiff and Abinasblbandra Ohatterji 
were alive at the time ^ vidren the three 
deadf and the will were made. 

The plaintiff states that defendant 1 
has failed to carry out the directions 
contained in the deeds of settlement 
and dedication and claiihs various re- 


against defendant 2. Further, he makes 
a claim against defendant 1, in respect 
of another idbl, which belongs to defen¬ 
dant 1. In my opinion this claim can¬ 
not be made in this suit, which is 
brought against defendant 2 in his re¬ 
presentative capacity only, by the plain- 
tiff as the shebait of a different idol. 
By his written statement, defendant 1 
asks the Court to construe the deeds 
and decide whether the plaintiff and 
Abinashchandra Chatterji or either of 
them is entitled to be shebait. He fur¬ 
ther alleges that the plaintiff is a per. 
son of licentious and criminal habits 
and unfit to be a shebait, and that he 
has brought this suit to forestall defen¬ 
dant 1, who was about to take steps to 
remove him from the office of shebait. 
Defendant 2 says that the plaintiff has 
wrongfully excluded him from acting as 
shebait. 

The following issues were raised : 
(l) That the plaintiff is not a shebait, 
and has no right to sue because; (a) the 
settlors were not the founders of the 
sheba; (b) the deed of dedication pros- 
cribes a line of inheritance unknown to 
the Hindu law. (2) That the plaintiff 
is not a shebait, on the ground that, as 
no property was given to the idol, 
the dedication was not valid. (3) That 
the suit was not brought 'in the name of 
the idol as it should have been. (4) That 
the suit is time-barred, (d) That the 
plaintiff has been paid already more 
than he is entitled to, and that it is for 
him to account to the defendant and not 
vice versa. (6) That the personal claim 
with regard to the other idol cannot be 
included in the suit. 

I have already decided the last issue 
in favour of the defendant. Issue 5 is a 
matter of account and I have not inves- 
tigated it. No. 4 has not been pressed 
and, in my opinion, the suit is not- 
barred by limitation. I find No. 3 in 
favour of the plaintiff. It is sufficient- 
in this case for the plaintiff to bring, 
the suit in his own name, but in his re- 
presentative capacity as shebait of the 
named idol. 'There ‘is no subslance in 
No. 2, which I find in favour of the 
plaintiff. Apart altogether from the 
property settled in the hands of the 
trustees, the deed of dedication vested a 
temple, a dwelling-house and a price of 
land in the hands of the shebaits.* A» 
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to issue 1 (a), I hold that Stirabala and 
Sarojabala were the founders of the 
sheba as appears from the deed of dedi* 
cation. 

There remains to be decided issue 
1 (b), upon which defendant 1 has 
,mainly relied. This raises questions 
which are not free from difficulty, but 
certain rules are now beyond dispute. 
The settlors were Hindus, and the deeds 
must be construed, so far as is possible, 
jin accordance with Hindu law. The 
^office of shebait is a kind of property 
land not merely an office, and the rules 
laid down in the case of Tagor* v* 
^Tagore (l) apply to it: Manohar 
ZIukherji v. Bhupendranath Mukherji 
(2). Thus, although the settlors may 
provide, for succession to the office, they 
must not in so doing attempt to create 
an estate unknown to Hindu law, and a 
provision that the succession is to be 
held by certain heirs of the founder to 
the exclusion of'others in a line contrary 
to the Hindu law of inheritance is in. 
jvalid. This rule, in my opinion, applies 
iequaliy to a provision for succession by 
jcertain heirs or descendants of a shebait 
jwho has been validly appointed, to’the 
exclusion of others among his heirs or 
descendants, who, but for the provision, 
would have rights of inheritance. Sub¬ 
ject to certain statutory exceptions, 
which are immaterial in the present case 
;a gift cannot be made to a person who 
iis not in existence at the time of the 
jgift. On the other hand, a document 
jought to be construed in such a way 
(that the intention of the maker shall be 
iven eft'ect to, so far as his meaning 
'can be ascertained from the document, 
land so far as his intention; is in accord- 
jance with law. If therefore a gift is 
made to a certain person and his heirs 
laccording to a line of succession, not in 
jaocordance with the law of inheritance, 
jthe gift may be valid so far as those 
ipersons are concerned who are qualified 
to take as a gift, though not by way of 
inheritance. 

Applying these principles to the facts 
of this case, it is clear that the settlors 
attempted to provide for succession to 
the office of shebait, partly by way^ of 
gift and partly by way of inheritance, 

1. (187!*) SULK a77= 1 A Bup Vol 47*18 
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and that the latter part is invalid be¬ 
cause it is contrary to law, The dqrmW, 
part is valid, because it providod that at] 
the death of Sarojabala, and' in defaull. 
of appointment by her by deed fit Will, 
her snocessor in office ^should be<>Hari> 
mohan Qoswami, with a like powen to 
appoint, and Harimohan Goawami was 
alive at the time of her death aiid ac. 
cepted the gift. Similarly, in my opi. 
nion, defendant S, A.'0, Cbatterji, wasj 
validly appointed. The deed provided' 
that at the death of Siprabala, Maneen- 
drapath Chatterji, or, in case; of hi^ 
death, his eldest male >heir, should be 
her successor. This, in my opinon, 
means, that if Manaendranath C^tterji 
is dead at the time of Surabala'e death 
then his eldest male heir 'is to taM by 
way of gift. Maneendranath Ohatterji 
was dead at that time, and A, 0., Obat- 
terji, was his eldest male heir, and was 
then alive, and accepted the gift, and 
acted as shebait, so far as he was allow¬ 
ed to do so by the plaintiffi. 

The only question therefore which re¬ 
mains is whether the plaintiff can be 
said to have taken by way of gift over 
upon the death of his father Harimohan 
Goswami, or whether iio could only take 
by way of inheritance, under a provision 
which was and is invalid. That depends 
upon whether an intention that be 
should take by way of gift over can be 
ascertained from the document. He 
was alive, and was the eldest male heir 
of Harimohan Goswami at the time when 
the settlement was made, and therefore 
may have been within the contempla¬ 
tion. .of the settlors as an individual 
apart from his heirship. In my opinion 
the deed does not provide for a gift over 
to the plaintiff upon the death of Hari.' 
mohan Goswami. It means only, as 1 
have already stated, that if Harimohan 
Goawami happens to be dead at the time 
when Saroj4bala dies, without having 
made any appointment, then his eldest 
male heir is to take by way of gift, bnt^ 
not otherwise; If Harimohan Goswami' 
happens to be alive, then he is to take 
by way of gift, and after his d^^th his 
eldest mkle heir is to take way of 
inheritance. This distinguishes the pre¬ 
sent case from MadhOfVrad' Oanpatrao 
T. Balahhai Baghtmath (8>. - 

3. AIB 1928 F 0 SSialO? 10 119=69 Bom 176 
=56 IA 74 (PC). 
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It is just possible to argue, though 
this argument was not raised by counsel 
on behalf of the plaintiff’ that although 
the gift vested in Harimohan Goswami, 
at the death of Sarojabala, and upon his 
death, without having made any ap¬ 
pointment, ^the right of appointment 
then vested in the trustees as provided 
in the deed; yet the deed further provi¬ 
ded that, after the death of both the 
settlors, and in default of appointment 
by them, the two spiritual guides or their 
or his eldest male heir should act as 
fhebaits, and therefore the shebaitship 
vested in the plaintiff by way of gift 
upon the death of Surabala. Such a 
gift would be of an uncertain and shift¬ 
ing character, somewhat similar to that 
which was described in Tagore v. Tagore 
(l), and in my opinion, was never ip- 
itended by the settlors. The result is 
that the plaintiff has not been appointed 
validly as shobait, and is not a shebait 
under this settlement. Consequently, 
he canndt bring this suit, and there 
must be judgment in favour of the de¬ 
fendants with costi. 

S.K. Suit diemissed. 
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M. 0. Ghose, J. 

Niehikanta C/iaWcrjt—Petitioner. 

V. 

Behari JSaftar—Opposite Party. 
Criminal Bevn. No. 883 of 1932, Deci¬ 
ded on 13th December’ 1932. 

(a) Penal Cede (1860), S. 182—Evidence 
bpth partiea heard—Conviction ia not 
illegal merely becauae aceuaed ia not given 
opportunity to prove truth of hia ease. 

\Vhete the evidence adduced by the police 
officer and also the evidence on the side of the 
eooos^ person ia taken and the Magistrate has 
given his decision after heating fully both sides, 
conviction under S, 183 is not illegal merely 
because the accused was not given opportunity 
to prove truth of bis case. [P 6SS 0 1] 

(h) Criminal P. C. (1898), S. 37e-Trial 
hy Prasidency Magiatrata—Fine leaa than 
Rs. 200—Judgment written — Magistrate 
^.^nust atata findings supporting conviction. 
No doubt in a case of fine of less than Bs. 200, 
a Presidency Hs^iatrate ia absolved under S. 370 
from makiug a brief statement of the reasons for 
his conviction, but if bo ohoom to write a judg¬ 
ment then be must state the points which it is 
the duty of tb^ prosecution to prove and his 
findings upon those points. [P 583 0 2] 

Pareshlal Shome —Pefcifeioner, 
Sudkanshushekhar Mukherji-^lot Op- 
f osite Party. 


Orator.—This is a Buie obtained by 
Nishikanta Chatterji, who has been con¬ 
victed by a Presidency Magistrate under 
S. 182,1. F. G., and sentenced to a fine 
of Bs. 100. The first point taken is that, 
upon a police report that the petitioner's 
case was false, the Magistrate proceeded 
to try him under S. 182,1. P. C., with- 
out giving him an opportnnity to sub¬ 
stantiate his own case, although he had 
filed a narazi petition. The facts are 
these: On 29th April the petitioner 
Nishikanta Chatterji went to the police 
station and made a case that, on the 
previous night, there was a theft from 
his room at 50, Bamtanu Basu Lane, in 
respect of a sum of Bs. 480 odd, and that 
he suspected his servant Behari Ivahar, 
who had absconded. The police officer 
questioned Behari Eahar, who‘stated 
that the case against him was totally 
false, that he had been a servant of the 
petitioner, that be had no wages for five 
months and when he asked for his wages 
the petitioner refused to pay him and 
threatened to put him in trouble and 
that there was a quarrel after which he 
left the service. The police ofilcar, after 
heaving both sides, came to the con¬ 
clusion that the petitioner’s complaint 
was false. The police report was sub¬ 
mitted on 3rd May requesting that the 
petitioner, Nishikanta Chatterji, might 
be summoned under S. 182,1. P. C. The 
summons was issued on 4th May, calling 
upon him to appear on 19th May. Ha 
actually appeared on Isfc June, but he 
did not file his narazi petition until 
10th June. The Magistrate postponed 
action on the narazi petition and pro¬ 
ceeded with the trial of the case under 
S. 182, and, on-22nd August, convicted 
and sentenced 'him to a fine of Bs. 100. 

It is urged, on the authority of 
the cases of Ounamony Sapui v. Em. 
press (l) and Isser v. Emperor (2) that 
the procedure adopted by the trial 
Magistrate was wrong, that he should 
have postponed the trial of the case 
under 8. 182,1.P.O., and that be should 
have first proceeded to hear the narazi 
petition and given him an' opportunity 
to prove the truth of his complaint. 
The learned advocate, who has appeared 
for the Crown, argues that it would 
have been the proper course if the 
Magistrate had given the petitioner an 

1. (1899) 8 0 W N 758. 
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opportnuity of proving the trulh of hie 
complaint in open Court. But the peti- 
tiooei's grievance on acoonnt of the 
omission of the Magistrate to give him 
the necessary opportunity should have 
been ventilated in due time and not kept 
for ventilation after he had been con¬ 
victed under B. 182, I. P. 0. It is 
pointed out that, in all the reported 
cases, where the High Court stated that 
the petitioner ought to bo given an op¬ 
portunity to prove his case, the peti¬ 
tioner had moved the High Court before 
he was convicted on a charge under 
S. 182, I. P. C. In my opinion, the 
argument has much force. It is one 
thing to postpone a trial while an op¬ 
portunity is given to the petitioner to 
prove tho truth of his complaint and 
quite another thing to quash a convic. 
tion on the ground that the opportunity 
was not given to tho petitioner. As 
pointed out by Cuming, J., in the case 
of Jimpercr v. Bakarali lUswasi^), there 
is no provision in tho law that before a 
Magistrate can inquire into a case under 
B. 182, I. r .0., on tho complaint of a 
police oflicer, he must give tho accused 
party an opportunity of proving the 
truth of Ivis case, and that if tho accused 
person is convicted without any preli¬ 
minary opportunity being given to prove 
tho truth of bis case, the conviction is 
■not illegal on that account. In this 
|case, it would have been a better pro- 
iceduro if tho ilagistrato liad given the 
petitioner an opportunity to prove the 
truth of his case. But the trial cannot 
be said to have been illegal. The evi¬ 
dence adduced by the police ofiioer was 
taken and all the evidence on the side 
of the accused person was taken and the 
Magistrate has given his decision after 
hearing fully both sides. 

The next point taken is that the 
Magistrate came to no finding that the 
accused gave the information knowingly 
and believing it to be false, that he over¬ 
looked the fact that the petitioner did 
not make a charge of theft against 
Behari Kabar, but merely suspected him, 
that the learned Magistrate wrongly 
placed the onus upon the aoouied person, 
that he ought to hare held that the 
onus lay on the prosecution to prove that 
the information lodged by the petitioner 
was false and that he lodge d it knowing 

~8. AIB 1981 Caresi^m'TC 919=92 Cr L J 
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and believing it to be false, and,J!|^tth« 
findings of the Magistrate are not aaffl- 
oient for a conviction under .B. 169, 
I. P. 0. The record has been fully, placed 
by the ledrned advocates on both sid^s. 
The -learned Presidenoy Magistrate has 
written a judgment in which . be has 
merely discussed the evidence of the de¬ 
fence witnesses. He has not state^ the 
points which it is the duty of tho pro¬ 
secution to prove, nor has he^ stated his 
findings upon any of these points. After 
criticising tbe^ defence evidence he 
merely says : "I find the accused guilty 
under S. 182,1. P. 0." The learned ad¬ 
vocate for the Grown points out B. 370, 
Criminal P. C., which lays down that, 
instead of recording a judgment in man¬ 
ner provided in tho preceding sections, 
a Presidency Magistrate shall record 
only certain particulars and in all cases 
in which he inflicts imprisonment or 
fine exceeding two hundred rupees, or 
both, a brief statement of the reasons 
for the conviction. 

It is argued'thorefrom that the,Presi¬ 
dency Magistrate is absolved from tho 
necessity of writing a judgment, but he 
need only make a brief statement of the 
reasons (or his conviction, and 'that he 
need not even do that where it is a case 
of a fine less than Rs. 200. It is urged 
that, in this case, the fine was less than 
Rs. 200 and the order “ I find the ac- 
cused guilty under S. 182,1. P. 0.,” was! 
Buflicient, and nothing more was 'neoes-' 
sary under B. 370. This argument would 
have been a good argument if the 
learned Magistrate had written no judg-, 
ment at all but merely convicted the 
accused under the section. But he hasj 
chosen to write a judgment of _ more^ 
than 80 type-written lines in which he 
has shown how he approached the case. 
That judgment begins with a statement 
that tho accused is charged under S. 182, 
I. P. 0., for bringing a false case against 
his servant Behari Eabar on 28th April 
1932, and the accused pleads not guilty^^ 
Thereafter, he goes on discussing the' 
defence evidence till he comes to his 
oonolusion, " I find the accused guilty 
under B. 182,1. P. 0." Even in discus- 
sing the defence evidence, he appears to 
have misdirected himself. He thought 
that the accused showed an entry, 
Ex. 3 (1). to the eflfeot that the land¬ 
lord, Manmathanath Chatterji, depo, 
sited ESi 300 with him. As a matter of 
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faoii, it was the Sab-Inspector who proved 
the entry and not the accused. The case 
of the accused is that a sum of Bs. 486 
odd was in the balance, and except only 
three qotes of Bs. 10, all was stolen 
a\vay during the night and the account 
' which was exhibited in the case would 
show how^ the balance was arrived at. 
In assuming that the accused relied 
upon this entry, Ex. 3 (1), the trial Ma- 
gistrate appears to have misdirected 
himself, and, as stated above, he has not 
eaid one word about the prosecution 
^evidence, nor has be come to any finding 
on the points sought to be made out by 
the prosecution. 

The learned advocate for the Crown 
read the prosecution evidence and 
showed that Behari deposed that he had 
a quarrel with the petitioner, who ib- 
fused to pay him the arrears of five 
months’ wages and threatened to put 
him in trouble. A mistri, F. W. 1, de¬ 
posed that ha heard Behari quarrelling 
with bis master. Assuming that the 
evidence of Behari is correct and that 
the petitioner wrongly suspected him, 
the Magistrate has not come to any find¬ 
ing that the complaint of theft made by 
the petitioner was false or that he knew 
the case to be false. The mere fact that 
the police officer found the case to be 
false is not a sufficient reason for saying 
that the petitioner is guilty under 
S. 182,1. F. C. In every criminal case, 
the onus lies on the prosecution to prove 
the guilt of the accused. The onus does 
not lie on the accused person to estab¬ 
lish his innooenoe. In this case, the 
learned Presidency Magistrate appears 
to have approached the case altogether 
from a wrong point of view. The judg¬ 
ment recorded by him is not in accor¬ 
dance with law. It is accordingly re¬ 
versed. The question then is whether 
an order should be made directing a 
fresh trial of the petitioner. ..Having 
regard (jo the circumstances of the case, 
it does not appear necessary to pass such 
, <an order. The result is that this rule is 
made absolute and the conviction of the 
accused is set aside. The fine if paid 
will be'fetunded to the accused. 

B.E. Buie made absolute. 
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Jack and Mitxeb, JJ. 

Priyambada Debee —Petitioner. 

V. 

Bholanath Basu —Opposite Party. 

Civil Eevn. No. 826 of 1932, Decided 
on 20th December 1932, against order 
of Sub-Judge, Burdwan, D/- 9th July 
1932 

(*)'CiTlI P. C. (1908), O. 21. R. 100- 
EfftnU subtequent to delivery 'of poueetion 
must be coneidered — Practice, subcequent 
events. 

In an application under O. 21, B.< 100, the 
Court acts with material irregularity in the 
exercise of its jurisdiction in refusing to look at 
events subsequent to delivery of posse.s8ion. 

IP 685 G1] 

(b) Practice—Duty of Court—Court must 
ahorten litigation and preserve ‘rights of 
parties—Practice, subsequent events. 

It is the duty of the Court, which still retains 
control of the judgment, to take such action as 
will shorten litigation, preserve the rights of 
both parties and beat subserve the ends of justice. 
In exceptional cases it is not only competent, 
but it is the duty even of a Court of appeal to 
take notice of events, which have happened 
since the order challenged in appeal was made: 
6CLJ 102, lief. LP 535 0 1] 

Sitaram Danerji and Pralcashehandra 
Basu —for Petitioner. 

Hitter, J. —This Rule is directed 
against an order of the Subordinate 
Judge of Burdwan, by which.he allowed 
an application made under O. 21, B. 100, 
Civil P. 0., by some of the opposite 
parties to the present Buie. Sreemati 
Priyambada Debee, the petitioner in the 
present Rule, is the patnidar of the lot 
mahal Pingur in Burdwan. The oppo¬ 
site parties Noa. 1 to 10 claim to be the 
sepatnidars of the said mohal. She 
brought a suit for recovery of the dar- 
patni rent for the years 1331 to 1334 
B. S. against Fraphulla^Datta and others, 
the darpatuidars. The suit was decreed 
and in execution of the rent decree she 
purchased the darpatni on 2nd Decem¬ 
ber 1929, The opposite parties made an 
application for setting aside the sale. 
That application was numbered as 
Misc. Case No. 28 of 1930. A compro. 
mise was arrived at between the parties 
and it was agreed that, if the opposite 
parties deposited the decretal amount 
by 29th April 1931 the sale would be 
set aside, otherwise the sale would be 
coufirmis. The payment not having 
been made as agreed, the sale was con¬ 
firmed on 2Dd May 1^31 and the peti¬ 
tioner took possession through Court on 
9th July 1931. On 6th August the op- 
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posite pariiies Nos. 1 to 10 appliad under 
O. 21. E. 100, Civil P. 0. 

The petitioner came to know on 9th 
July 1931 that the opposite patties 
. Nos. 1 to 10 were in possession as se- 
patnidars and she had a notice served 
on them under S. 167, Ben. Ten. Act, to 
annul their incumbrance and the notice 
was served on 16th January 1932. The 
learned Subordinate Judge allowed the 
opposite parties’ application under 0. 21, 
B. 100 of the Code, and directed that 
the opposite parties Nos. 1 to 10 do re¬ 
cover possession from the petitioner. 
The present Buie has been obtained by 
the petitioner against the order of the 
Subordinate Judge. The Subordinate 
Judge ia his judgment noticed the fact 
that the opposite parties disputed the 
allegations of the petitioner, (l) that 
the decree was a rent decree and (2) 
that the notice under B. 167, Ben. Ten. 
Act, had boon served, but proceeded to 
base bis judgment on the assumption 
that the petitioner had established 
both these allegations, and held that, as 
at the date of their application under 
O. 21, B. 100, the oppossite parties were 
in possession on their account, their 
application should succeed and this not¬ 
withstanding the fact that at the time 
of tho hearing of the application the 
sepatni had been annulled by notice 
duly served under S. 167, Ben. Ten. Act. 

It is contended for the petitioner that 
[the Court below has acted with mate- 
]rial irregularity in the exercise of its 
jurisdiction in refusing to look at events 
.'subsequent to delivery of possession. 
iWe are of opinion that this contention 
I'is right and must be given effect to. 
|We think that it is the duty of the 
Court, which still retains control of the 
judgment to take such action as will 
shorten litigation, preserve the rights of 
both parties and best subserve the ends 
of justice: see Ramyad Sahu v. Binde- 
swxri Kumar (1). Courts ha've gone so 
far as to hold that in exceptional oases it 
is not only competent, but it is the duty 
'even of a Court of appeal to take notice 
of events which have happened since 
the order challenged in appeal vias 
made. Here, the event, viz., servioe .of 
notice, had been effected before the 
judgment was rendered in the proceed¬ 
ing under 0. 21, B. 100, and the sepatni 
had beep annulled, as the notiee was 
1 . (1907) 6 C L J. 102. 


served within a year of the date of th* 
confirmation of sale, so, at the date hi 
the order the sepatnidara conld not be 
held to be in possession on. th^r ae. 
coont within the. meaning of 0. 21i 
B. 100. • , . . 

The opposite parties have nOt placed 
sufficient materials before the Court to 
show that the sepatni was created before 
the darpatni, which was avoid^ by the 
sale, so as to entitle the Court to hold 
that the sepatni was not an incumbrance 
created by the defaulting patnidar and 
could not bo avoided by the patnidar. 
No patta and kabuliyas are forthcom¬ 
ing with respect to the sepatni and it 
would seem from the evidence of Nali- 
nakbya Basu, witness 1 for the appli¬ 
cant, that the sepatnidars were paying 
the darpatni rent to the patnidar under 
an arrangement with the darpatnidar 
and that they pay Bs. 33 as munafa to 
the darpatnidar. All this would go to 
show that the sepatni was created by 
the defaulting darpatnidars afe their 
predecessors in interest and the inoom- 
brance of the sepatni was annulled by 
notice under S. 167, Ben. Ten. Act. It 
is unfortunate that the opposite parties 
have not appeared before this Court to 
show cause; but we .have examined 
the records and we are of opinion 
that the Buie must be made absolute 
and the order of the Subordinate Judge 
must be set aside. The application of 
the opposite parties under 0. 21, B. 100, 
Civil P. C., must bs diatnissed. There 
will be no order as to costs. 
look, J. —I agree, 

R.K. Rule made absolute. 
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liORT-WlLLIA’MS, J. 

Jalpaiguri Banking and Trading Cot’ 
poraiion, Ltd, —Petioner. 

V. 

Samaresh Chakrabarti — Opposite 
Party, 

Appln. in Original Suits Nos. 1771 of 
1929 and 1733 of 1930, Decided on 6th 
January 1933. 

Deed-—Construction — Sufficient deserip- 
tjen «£ property—Further inconpicte deo- 
cription thouid be disregarded. 

'^ere an incomplatc description has been 
added to an already sufficient description, then 
the added description 19 jy be .dUregatded an dor 
the maxim of falas demon$fraH‘-i [P 587 C 1 ] 
All zamindari lands and rights, known as the. 
“Chakrabarti estate,” in certain parganas, were 
mortgaged. In the subsequent enomecation of * 
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the properties comprised in the description of the 
estate in the deed of mortgage, certain tauzie in 
those parganas were omitted althougpbi they were 
known to be part of the estate. 

Held : that the description of the property as 
"Chakrabarti estate” was safficientto render cer¬ 
tain what the mortgagor intended to mortgage, 
and that the subsequent erroneous enumeration 
of the properties comprised within that descrip¬ 
tion ought not to have any effect. LP 537 C 1] 

Sudhish Bay —for Petitioner. 

B. N. Ghosh —for Imperial Bank of 
India. 

Order .—The petitionora obtained a de¬ 
cree against the executors of the late 
Byomkesh Chukerbutty for over fonr 
lakbs of rupees, which decree remains 
wholly unsatisfied. By an indenture, 
dated 7th September 1927, Byomkesh 
Chuckerbutty mortgaged to the Imperial 
Bank of India oertain properties men¬ 
tioned in Schs. 1, 2 and 3 to the deed of' 
mqrtgage together with all lauds, build¬ 
ings and structures tliereon, and all 
rights, liberties, privileges, advantages, 
easements and appurtenances whatso¬ 
ever belonging or relating to the said 
property. Schs. 1 and 2 refer to the 
mortgagor's property in certain build- 
ings in Calcutta. Sch. 3 reads as fol¬ 
lows: 

All those zamindati lands and rights known 
as the Chakrabarti estate comprising: (a) Datia 
pargana being situate in district and registration 
office of Khulna, tauzi Nos. 72-2, S2 and 413, 
Mausas NagarhaU, Daulatpur, Sarsa, Gansbarhi, 
Baita, Pakurhia, Jaipur and all lands with sad¬ 
der tnhsil thana; (b) Saidpur pargana being situ¬ 
ate in district and registration office of Jossore, 
tauzi Nos. 5515, 4212, 44C3, 4876, 4147, 4356, 
176,151,152, 1129 and 64B (Glmrnia), Mauz.as 
Baig^nj-Lakshmanpur, Juranpur, R-vjiapur, 
Khanpuc, Bhomatdaha and all lands with suddot 
tAhsil thana; (c) Bharpbata Jungpur pargan.^ being 
situate in district and registration office of Jessore, 
tauzi No. 4206,,Maaza Oangalia, and all lands 
with ludder tahsil thana; or howsoever otherwise 
this estate is or was described or known. 

The petitioners allege that oertain 
properties belonging to Byomkesh Chuo- 
kerbutty and situate in Saidpur and 
Bharpbata Jungpur parganas.are not 
inolndq^ in this mortgage. Those pro¬ 
perties are (1) tauzi No. 20.B. 1 (siddha- 
niskar): (3/ Ebatiyan No. 471 (siddha- 
niskar): these properties ore situate in 
Saidpur pargana; (3) Ebatiyan No. 59 
(patni); (4) Ebatiyan No. 61 (patni). 
These properties are situate in Bhar¬ 
pbata Jungpur pargana. And the peti- 
tioners ask that tb^e properties should 
be sold in execution of their decree. The 
Imperial Bank, on the other hand,, con¬ 
tends that these properties formed part 


of an ^estate belonging to Byomkesh 
Gbnekerbotty, which is called and is 
known as th^ "Chakrabarti estate,” and 
consists of zamindari land and rights 
arising out of land situate in the Datia^ 
pargana, which is in Ehulna District, 
and in the Saidpur and Bharphata Jung¬ 
pur parganas which are in the Jessore 
District. Under orders of this Court, 
Mr. E. 0. Lahiri was appointed receiver, 
BO far back as 1930. lie has given evi¬ 
dence and Bays that ho took possession 
of the whole of what was stated to him 
by the executors to bo included in the 
Chakrabarti estate, among which pro¬ 
perties were those which the petitioners 
allege were not included in the mort¬ 
gage, and that ho has been in possession 
of all those properties ever since, and 
has managed them and collected the 
rents. Further, he says that they are 
known as the ‘ Cliakrabarti estate;’’ bub 
he says further that the properties re¬ 
ferred to by the petitioners, though they 
lie within the area of the Saidpur and 
Bharpbata Jungpur parganas, are not 
within the area of any of the tauzis 
mentioned in Bch. 8. 

I am satisfied that Byomkeah CJiuc- 
karbutty intended to mortgage, and did 
mortgage, the whole of his estate lying 
within these parganas and known as tho[ 
Chakrabarti estate, including the pro¬ 
perties mentioned by the petitioner. The 
meaning of the description of the 
Chakrabarti estate referred to in Sch. 3 
is not clear. .4t first sight it seomod to 
me that the estate according to the des¬ 
cription comprised the whole of the par¬ 
ganas mentioned, but according to the 
receiver only a comparatively small por¬ 
tion of the area comprised in those par- 
ganas belonged to Byomkesh Chucker- 
butby. According to the evidence of the 
receiver, all that Byomkesh ‘Chucker- 
butty owned in the Datia pargana were 
tauzis Nos. 72/2, 82 and 413, and he 
owned tho'whole of the area contained 
in these tauzis. In Saidpur pargana he 
owned the whole of the area contained 
within the tauzis mentioned in the sche¬ 
dule and also tauzi No. 20.B. 1 (siddha- 
niskar) and khatiyan No. 471 (siddha- 
niskar), to which I have already referred. 
In Bharphata Jungpnr pargana he owned 
the whole of tauzi No 4205 and khati- 
yans Nos. 59 (patni) and 61 (patni). 

It seems therefore at first sight that 
the meaning of the description is that 
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the estate comprised only the areas 
covered by the tauzi numbers mentioned. 
But the description does not end there, 
but mentions a number of mauzas by 
name and "all lands with sadder tahsil 
thana.” The meaning of the part of the 
description is not free from doubt, but 
so far aa I can understand from the evi¬ 
dence it means that certain mauzas and 
other lands have erected upon them 
sudder tahsil thana, or in other words, 
collecting kacharies, and that these 
kacharies are' included in the mortgage. 
The mortgagor, as I have said already, 
conveyed the land and buildings and 
structures thereon, but I agree with the 
learned counsel for the petitioners that 
it was necessary to mention these parti¬ 
cular structures in the schedule, other¬ 
wise it might have been contended that 
they had been excluded by the schedule 
and that, to that extent, the schedule 
must bo liold to restrict the general ex¬ 
pression in the earlier part of the deed. 
No evidence has been advanced why the 
properties mentioned l)y the petitioners 
should have hoen excluded from the 
’mortgage. They form a comparatively 
small part of the whole of the property 
which is alleged to bo known as the 
"Chakrabarti estate,” and I am satisfied 
that the mortgagor’s property in these 
parganas is sullisiently described by the 
name "Chakraharti estate,” and that 
Byomkeah Ghuokorbutty’s lands and 
rights in these parganas are known col¬ 
lectively as the "Chakrabarti estate,” 
land include the properties mentioned 
'by the petitioners. 

Tn my opinion this is a case whore one 
j'description—-and that an incomplete one 
I—has been added to an already euffioient 
description, and that this added descrip¬ 
tion may be disregarded under the 
maxim of falsa demonsiraiio. The prin¬ 
ciple upon which oases bearing on these 
points have been decided has been stated 
by Homer, J., in Cowm v. Truefitt, 
Ltd. (l). In accordance with this prin¬ 
ciple 1 think that the description of the 
property as "Chakrabarti estate” is suffi¬ 
cient to render certain what the .mort¬ 
gagor intended to mortgage, and that 
the subsequent erroneous enumeration 
|of the properties comprised within .that 
description ought not to have any effect. 

i: (1898) 2 Ch 651=07 L J Ch 696=47 W B M 
=79 L T 848; • 


For these reasons, the petition must be^ 
dismissed with costs. 

B.K. Petition dismisiid. 
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Eankin, C. j. and Costbllo, J, 
Abdul Majid and ofkerr—Accused— 
Appellants. 

V. 

Emperoi —Opposite Party, 

Criminal Appeals Nos. 450 and 569 of 
1932, Decided on 12th December 1932, 
against order cf Special Magistrate, 
Ghinsura, D/- 19th May 1932. ^ 

Emergency Power* OrtUneDce (2 of 1932), 
Si. 32, 37 end 52— Trial by Special Magis¬ 
trate—Approver tendered pardon—Commit¬ 
tal to Sessions is not cosspulsery ~ Ordi¬ 
nance prevails ever Criminal P. C. (1898), 
S. 337 (2-A). 

The provisions of the Code are to apply in tho- 
caso of special Magistrates so far as they are not 
inconsistent with the Ordinance. When the. 
provisions of the two conflict, those of the Ordi¬ 
nance prevail. Where therefore a special Magis¬ 
trate trying a case under Ordinance 2 of 1992,. 
has tendered pardon to the approver aub*S, (3-A), 
S. 387, Criminal P. G., does not make it obliga¬ 
tory upon him to commit the accused for trial. 
to the Court of Sessions. LP 988 C 2] 

Sudhanshukumar Sen — for Appel- 
lantB. 

Khundkar —for the Crown. 
liankin, C. J.—In thia case we have- 
first of all, two accused, who appeal 
from jail and next, two other aocnsed„ 
whose cases have been argued very 
carefully before us by their learned ad¬ 
vocate. These parsons have all been 
tried under Ordinance 2 of 1932, by a- 
special Magistrate, who has convicted 
them on the charge of conspiracy to 
commit dacoity and also on a charge- 
under S. 402, I. P. C.—preparation for 
committing dacoity—and hasgiventhent 
sentences of three years and five years 
respectively to run concurrently. The- 
case is one in which the approver was 
examined after the special Magistrate- 
had commenced the trial. He was ten- 
dared a pardon and made a prosecution 
witness and bis story was that the ap¬ 
pellants now before us had all taken 
part with him in a conspiracy to gO to a 
place called Cbak near Hatipal and 
-carry out a dacoity in the bouse of a 
certain barrister. The police had re¬ 
ceived intimation that a daoblty in this 
bouse was contemplated ‘ and, on the- 
night of 6th Febrnary, certain perspns- 
wpnt down from Caloutta to Bari pal 
station by the hight train and a number 
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of constables were watching out for bus* 
picioos persons projecting this dacoity. 
The evidence is that the aocused per- 
eoDB went to the end of the platform, 
■crossed.the railway lines and took the 
road towards Chak. The police party, 
followed by some of the employees of 
the railway thereupon proceeded to 
overtake them and arrested them. So 
far as regards the appellants with whom 
we are concerned, the first thing to 
notice is that, as regards the accused, 
Majid, no railway ticket was found in 
h^B possession; but when the party was 
arrested, this man attempted to attack 
the police officer with a dagger until an¬ 
other police officer came to his rescue and 
prevented it. As regards MirBillal Hos- 
■sain, there were found upon him a false 
jnoustaohe, a pencil sketch of the housd 
where the dacoity was contemplated, a 
torchlight and a return railway ticket. 
As regards the other two persons before 
us, namely, Hossainnddin alias Maha- 
•ram and Harendra, we find that a six- 
chambered revolver and a single ticket 
No. 2544 were found on Harendra and a 
ticket No. 2542 and dagger were found 
-on Maharam. 

Now the suggestion put forward on 
behalf.of Majid is that he was a person 
who was arrested at the railway station, 
that bo had gone to Haripal in order to 
eee whether he could get an employment 
as a bus driver, that he had no con¬ 
nexion with the people who carried the 
revolver or with the man who carried 
the false moustache and that, he had 
nothing to do with the dacoity. All 
the excuses that were given by the 
different appellants before us were of a 
vague character and entirely unsupport¬ 
ed by any evidence whatsoever. The 
approver, having been examined before 
the special Magistrate, gave a long and 
detailed account qt the part played by 
the different people in the conspu^aoy. 

It is (ijjite clear that the appellants 
before us were known to the approver 
and the approver to them. It is said 
about Majid that, according to the ap¬ 
prover, he came to the station with a 
revolver and, as no revolver was found 
with him, the approver’s story has not 
been corroborated. Of course tHat is 
not so at all. The man who procured and 
found the revolver was not necessarily 
the man who and entrusted to use it. 
We find that the approver’s story is cor¬ 


roborated by the fact that these people 
were all arrested together and that they 
were all obviously out to commit this 
dacoity. As regards Majid though some¬ 
body else at that stage had the revolver, 
he had a dagger and be immediately 
proceeded to use it. As*regards Maharam 
his ticket is consecutively numbered 
with two other tickets found with his 
party and be had a dagger with him. 1 
have no doubt that the special Magis¬ 
trate was quite right in coming to the 
conclusion to which he came and that 
the appeals so far are to be dismissed. 

It is right to notice the contention 
that was put forward to the effect that 
the proceedings before the special Ma¬ 
gistrate were bad. It is said that his 
having tendered pardon to the appro- 
^ ver fsub-S. (2-A), S. 337, Criminal P. C.] 
made it obligatory upon him to commit 
the accused for trial to the Court of 
Session. It is not disputed that, under 
the Ordinance (2 of 1932), he certainly 
could not commit the accused for trial 
to any Court of Sessions. When we look] 
at the Ordinance, we find that there is 
an express provision that the provisions 
of the Code are to apply in the case of, 
special Magistrates so far as they are 
not inconsistent with the Ordinance and 
similar phrasing is used more elabo^ 
rately in 8. 32 and also in connexion 
with Sessions Judges in S. 32. It makes 
no difference whatever, so far as I can' 
see, whether the Magistrate tendering 
the pardon had been the District Magis- 
trate and not the Magistrate trying the 
case. The provisions of sub-S. (2-A) 
would apply equally whoever had bean 
the Magistrate tendering the pardon 
and itls quits clear that the special 
Magistrate is the Magistrate who, under 
the Ordinance, is to try the case. TJn-| 
less therefore we were to bold that no| 
approver could ever give evidence be- 
fore a special Magistrate, the appellants 
would not succeed in making the argu¬ 
ment logical. But it is quite clear that, 
in so far as the Ordinance is inconsis¬ 
tent with sub S. (2.A), the Ordinance: 
prevails and there is no ground for sup¬ 
posing that it is impossible for the ape-, 
cial Magistrate to hear the evidence.: 
The appeals must therefore be die-' 
missed. 

Costello, I agree. 

B.K. Appeals ditmissed. 
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Mukebji and Babtley, JJ. 


Brajendra Kishore Boy and others — 
PlaintifiEs—Appellants. 

V. 

Iswar Eaibarta and others —Defen¬ 
dants—Bespondenta. 

Appeal No. 13 of 1929, Decided on 
6th July 1932, against original decree 
of Addl. Sub-Judge, Third Court, Sylhet, 
D/. 30th July 1928. 

^ (a) ProfiU a Prendre — Claim leading 
to deatruction of subject-matter over which 
it ia claimed ia unknown to law, and eua- 
tom supporting it is bad and unreasonable— 
Custom. 

A claim to profits a prendre over the Boil of 
another, such as a right to fish without stint and 
for commercial purposes, which might lead to 
the destruction of tho s.nbjcct-matter, is a claim 
of right unknown to law, and a custom which 
may be alleged to support it is bad and unrea¬ 
sonable. [p 641 c n 

(b) Fishery—Custom as to—Mere payment 
of a fee does not convert customary right 
into a license if custom is otherwise good. 

If a custom as to right of fishing is olherwisa 
good tho fact that a fee has to be paid or that 
such a fee is not a fixed fen but fee of a reason¬ 
able fimount is no real objection. [P 541 C 2] 

(c) Custom—Essentials for validity. 

Custom in onlnr to form tho basis of a right 

should be definite and reasonable and should 
have the olcmuntf^ of antiquity and continued 
user as of right. [P 541 C 2] 

^ (d) Limitation Act fl908}, S. 26—Fishing 
right through hired men cannot be acquired 
by prescription. 

The acquisition of a right of fishing through 
hired men is not such a right as can be acquired 
by prescription: 0 Cal 6!)8, Eef. [P 641 C 2] 

(e) Fishery — Tenancy at to—Rent being 
paid according to number of persons that 
each holder of kheo may employ is unknown 
to law. 

A tenancy in which rent is paid not for each 
kheo that is hold, but according to the number of 
persons that each holder of a kheo may chooSe 
to employ, is a tenancy unknown to law. 

[P 542 C 1] 

(f) Prescription—Onus of proof it on him 
who claims right on lost grant—Evidence 
Act (1872), S. 101. 

To establish that there is a permanent tight 
by a lost grant tho onus is on the person who 
claims it: AIR 1924 P C 65 and A 7 B 1929 
E C 166, Bef. IP 642 0 1} 

(g) Fishery — Permanent right — Holding 
where permanency is not the universal end 
integral incident—Mode of proving perma¬ 
nency. 

Where pemanency is not the univetsal and 
integral incident of a holding, and if permanency 
is olaimed, it mnst be established, and this may 
be done by proving custom, contract or ttt^e, 
and possibly by other means: A IB 1820 P'O 
67,/oH. IP 642 0,9] 

(h) Adverse Possession — Fishing dene 
under leave and license-*-No question of 
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limitetion or adverse possesaten airfsea— 
Fishery. 

Where the fishing was done ti&dei a leave at)d 
license, implied and not n’ecessarily esp^e:' 

Hild that no question of limitatlM or jsd' 
verse possession can possibly stisA £P 642 0 2] 

Brojalal Chakrabarty, Hemendra JSIH- 
mar Das and Charu Chandra Chotod^ry 
—for Appellaniia. 

8. C. Sasak, Birendra Chandra Das 
and Chandra Sekhar Sen-^iov Beapon- 
denta. 

Surjya Kumar Aieh and Profulla 
Chandra Chakrabarty for Deputy Begia- 
trarr-ioT Minor Eeapondanta, 

/ udgment. —Flaintiffa 1 to 25 are pro. 
prietora of a beel of which they have 
in 1324 granted settlement to plain, 
tiff 26 for catching fish near the banks 
by setting np dalkatas or kbeos (twigs 
and branches of trees put up as -a con¬ 
trivance for intercepting the fish). They 
instituted this suit in 1919 for restrain¬ 
ing the defendants from catching fish in 
the said beel on certain declarations, the 
object of which was to negative a right 
of fishing which the defendants set up, 
and they also olaimed damages from the 
defendants for having caught fish from 
the beel under colour of such a right. 
The Subordinate Judge having dismissed 
the suit, the plaintiffs have preferred 
this appeal. The right which the de- 
fendants claimed is described in the 
written statement of the answering de¬ 
fendants in these words: 

Petra. 16.—“The answering defendants are dea¬ 
lers in fish and fishing is their only means of 
livelihood. Thinking that it would be conveni¬ 
ent to earn their livelihood fay fishing, the pre¬ 
decessors of the answering defendants came to 
reside in the vicinity of the beel in dispute and 
erected houses there, and tho answering defen¬ 
dants and numerous other men of tboKaivarta 
class and their co-villagers and residents of the 
adjoining villages, who are also fishermen, have 
bean earning their livelihood by catching fish by 
means of various kinds of floating nets in the 
said jalashay from generation to generation and 
from time immemorial, openly and as of right 
without interruption ana peacefully. Thus the 
jalkar of tho said beel is tho abmlute right of 
the answering defendants and their neighbours. 
To whomsoever the bed of the said keel may 
belong the answering defendants and their neigh- 
bouts have been enjoying the jalkar right In the 
said beel from generation to goiieration and from 
time immemorial. No one had or has any right 
to object thereto.” . 

Para. 17.—“Tho answering d^Ondants have 
been catching fish in thehi restiiMtive' kheos by 
erecting kheos by dalkata in the places near tho 
banka of the said bee] ftota genatanon to genera¬ 
tion and from time immemorial. And foe the 
convenience of catching fish' In .tb.eir respective 
kheos, they have been emoting khalas on the 
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banks of the boel and have been using and pos¬ 
sessing theit respective kheos and khalas. And 
in respect thereof, ev.ery one has been paying a 
jama of 6 annas year by year to the owners of 
the bed of the said beel from generation to gene¬ 
ration according to long-standing usage from 
tibie immemorial. The maliks have no right to 
claim any money in excess of the said amount 
of 8 annas. The said jama is fixed for ever and 
is unchangeable. The answering defendants and 
their predecessors have been enjoying the right 
to erect kheos and khalas as above from lime 
immemorial peacefully, without interruption, 
as of right and openly. The maliks have no 
right to jeopardise that right. The places of 
these kheos and khalas me fixed and demarcated 
for ever." * 

It shonld be stated at the outset that 
the two paragraphs of the written state¬ 
ment just quoted should be read to¬ 
gether, and that though in para. 16 it 
was stated that the jalkar of the beel 
belonged to the defendant in absoltite, 
right, what was really claimed was the 
right to fish at the places and in the 
manner specified in para. 17. The Sub¬ 
ordinate Judge found as a fact that the 
defendants and their forefathers have 
been fishing in the heel from time im¬ 
memorial by establishing kheos in its 
sides on payment of 8 annas per hoad of 
the persons fishing and that each defen¬ 
dant and his father, grandfather and 
so on have been in possession of each 
partionlar kheo on. such payment. 
He held that it was a customary right 
which the defendants were thus en¬ 
joying. Ho also held that from such 
long user a lost grant or some legal 
origin might be presumed, and that in- 
asmuch as right of fishery is immovable 
property the defendants having paid 
rents all along and regularly were people 
with the status of settled raiyats and 
the plaintiffs were incompetent to take 
khaa possession of the kheos without 
determining the rights of the defendants 
in a legal manner. He held further 
that the defendai^s having had posses¬ 
sion of the different kheos separately 
and cot^innously as an interest in land 
i. e., of a right of fishery, for a period 
of long over 12 years before the* beel 
waa attached in 1902 as a consequence 
of proceedings under S. 145 betweeir the 
plaintiffs.and the proprietors of a neigh¬ 
bouring estate, the suit was barred by 
limitation, estoppel and acqniesceuce. 

A very unsatisfactory feaiure of this 
case is that neither in the pleadings nor 
«in the evidence has any attempt been 
made to describe,-elucidate or establish 


the different elements of the right that 
was claimed, and nowhere has it been 
clearly, definitely or expressly said what 
the origin of the right claimed was. 
The witnesses examined in support of* 
the claim have spoken to one or other 
of the characteristics of the right and it 
is only by taking into consideration the 
cumulative effect of their testimony 
that one has got to form an idea of the 
nature of the claim. The general trend 
of the evidence, it cannot be disputed, 
establishes that the defendants and 
their ancestors have been fishing in the 
respective kheos in the manner indicated 
above, without any interruption or op¬ 
position and on payment of 8 annas per 
head for each person fishing. To resist 
the plaintiffa' claim for injunction liow- 
ever a right on the part of the defen¬ 
dants to fish in the aforesaid manner 
will have to be found. 

From the judgment of the Court below 
it would appear that the Subordinate 
Judge was of opinion that the defen¬ 
dants had succeeded in proving a custom 
or customary right entitling them to 
fish in the manner described. The ele¬ 
ments of this right according to the wit¬ 
nesses examined on behalf of the defen¬ 
dants, are the following: that the in- 
habitants of certain villages, to wit, 
Shalla, Kadirpur, Nagar, Nayanagar, 
Bitat, Udhabpur and Ajmiri, which are 
villages lying by the side of the beel, 
have this right; that 200 or 200 Kaivar- 
tas live in these villages for generations; 
that the right is confined to the Kaivar- 
tas of those villages; that there are 180 
to 200 kheos, in all, which are capable 
of being mortgaged or sold or transferred 
in other ways when neoesisary and are 
divided amongst the heirs of a bolder 
who is dead; that no permission is to be 
taken by them for fishing but fishing is 
done as a matter of right; that all the 
kaivartas of all the said villages do not 
exercise the right, that there is no cer¬ 
tainty of the number of men who ac¬ 
tually fish in the beel in any year but 
their number varies from year to year; 
that the Kaivartas who fish in this way 
engage other men of their villages as 
well as outsiders, paying them salariee 
for the season, and there is no limit to 
the number of men who can be so em¬ 
ployed; that payment of 8 annas has ta 
be made not as per each kheo but per 
head of the men fishing; and that the 
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said amount has not to be paid 
any permission to be taken before fish¬ 
ing, bat the payment is made after the 
fishing is over. While these are some 
of the salient features of the right that 
*is claimed there is evidence showing 
that one of these villages is of Tery 
recent and another of a comparatively 
modern origin, that not all the Eaivartas 
of the villages but only some of them 
enjoy or exercise the alleged right, and 
that persons who have come to live in 
one or other of these villages quite re¬ 
cently have also been fishing under the 
supposed right. There is therefore con¬ 
siderable uncertainty as regards the 
particular parsons or families in which 
the right claimed lies. Then there is 
evidence to the effect that when a trans. 
fer is made of a kheo the transferee 
also goes on fishing as if ho was a mem¬ 
ber of the body to which the so-called 
right belonged. These features suffi¬ 
ciently indicate that the case as to the 
customary right being confined to the 
Kaivarta inhabitants of the villages 
epecified and descendible amongst their 
heirs is not a true ono. Indefiniteness 
as to the persons in whom the alleged 
right lies is a thing which militates 
against its being supported on the ground 
of custom. A claim to profits a prendre 
over the soil of another such as a right 
to fish without stint and for commer¬ 
cial purposes, which might lead to the 
destruction of the subject-matter, is a 
claim of right unknown to law and a 
custom which may be alleged to sup- 
'port it is bad and unreasonable: see 
Oaubon and Forbes’s Law of Waters, 
4th Edn., p. 398, and the cases cited 
'there. In the case of Subramania Chctty 
■V. VijiaBaghunatha Pillai (l)Krisbnan, 
J., expressed the view that the aforesaid 
principle was not applicable to the ease 
•of a right in gross vested in the inhabit¬ 
ants of a particular village, but in that 
•case the learned Judge found that the 
right that was claimed wasnot unlimited 
in its character. So far as the present 
case is concerned it is true that the 
right is claimed on the part of -the Kai¬ 
varta inhabitants of the seven villages 
only and it is only the right to taka fish 
•at some specified spots that is so claimed; 
but the fact that the fish is to be taken 
for oommoToial purposes and the fact 
■ that anv of these persons has the right 
1. A 1 R 1918 Mad 169=^441 0 419. 
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to bring in as many others ea he chooses 
are factors which stamp the quStom 
an aoreasoDableuess that stands . hd thh 
way of its being pleaded as tjuiving 
created a right. It has also been argued 
on behalf of the appellants that the 
fact that a fee has to be paid is antago¬ 
nistic to the idea of a customary right 
which must be a right enjoyable without 
leave and license. It is true that if 
every act of fishing was by lecense,thera 
is no enjoyment as of right so as to give 
rise to a custom, but if the custom is 
otherwise good the fact that a fee has 
to be paid or that such a fee is not a 
fixed fee but fee of a reasonable amount! 
is no real objection if the plea is taken 
in this light, namely, that there is the| 
alleged cnstomary right in the defen¬ 
dants and there is also the customary 
right on the part of the plaintiff to 
realize the fee: see Mills v. Mayor of 
Colahester (2). But, as already observed, 
the ctistom pleaded ip the present oaqe 
is indefinite and unreasonable and so 
cannot form the basis of a right which 
the defendants have claimed; and more¬ 
over the evidence that has been adduced, 
as already stated, is not suflioient to: 
establish the elements of antiquity and 
continued user as of right which are 
essential to establish its existence as a 
custom. 

The right claimed on behalf of the 
defendants has next been sought to be 
supported on the ground that they and 
their predecessors have acquired a pres- 
oriptive right under S. 26, Lim. .4ct, to 
fish in the heel in the manner alleged. 
All the grounds given for holding against 
the acquisition of a customary right, in 
our judgment, also apply to this conten¬ 
tion that has bean advanced. The pre- 
sect case, in our judgment, is covered 
by the deoisiou of this Court in the 
ease of Luchmeeput Singh v. SadauUa 
Ntishyo (3) except upon two points, 
which place it in a position of greater 
disadvantage than the case cited. In 
the first place the payment of a fee 
itself suggests some sort of permission to| 
be obtained or implied. And in the 
next place the acquisition of a jtight of, 
fishing through hired men is- also not' 
such a right as can be acquired by pres-/ 
cription. Of course, if the';defendant8< 

a. 5 GB476. 

S. (1888) 9 Cal 698-13 0 L B 883^ 
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instead of relying on a customary right 
had pleaded and proved that each 
particular defendant had acquired hy 
prescription a right to fish in the heel 
by user on the part of himself or ■ of 
some person through whom he claimed, 
the case would have been taken out of 
the decision in the case above cited. 
And if adverse possession could be proved 
it would have been governed by the 
decision in the case of Parbuti Nath 
Boy V. Mudho Parol (4). Bat the facts 

are otherwise in the present case. 

# 

Thirdly it has been argued, as the 
Subordinate Judge has also found, that 
the defendant have the status of settled 
raiyats who have been paying a rent in 
the shape of the lees that they have 
always paid. That the amount so paid 
is rent was the position that was tak^« 
by the defendant all along until re. 
cently when they began to rely on the 
jalleged customary right. A tenanoy of 
the kind* alleged, rent being paid not for 
leach kheo that is held but according to 
jthe number of persons that each holder 
of a kheo may choose to employ is a 
tenancy unknown to law. But there 
are other difficulties also in regarding 
the defendants as raiyats or of defending 
their claim on that footing. It cannot 
be disputed that Tenancy ^ct would not 
apply to the defendants: see Juggohun- 
dhoo Saha v. Pramatha Nath Boy (5), 
and it is not possible to imagine how 
their status can be regarded as that of 
settled raiyats. Of course, apart from 
custom, the only reasonable footing on 
which the defendants^ may rest their 
claim would be grant either in exis¬ 
tence or of which, though lost, the exis¬ 
tence may he presumed by reason of 
the time during which the right may 
have been exercised. But here again 
beyond the fact that there has been no 
opposition so far there is nothing else 
proved which would entitle us Jto hold 
jthat thgre ever was a grant, which im- 
Iplies a definite body of men in whose 
favour it was niade and definite terms 
on which it was made. To establish 
that they>jsi»e a permanent right.in the 
kheos the onus wasSon- the defendants: 
Nainapodli Marakayar v. Bamana- 
than Chettiar (6), Sabr amaniya Chetiiar 
< Ui 3 Cal 376^1 G L tf (.93. 

(6 (1878 4 Cal 767. 

(6) A1B1924P G 66=3fil 1 A B3s47 I'ad 
. 887SES10 236 (F 0). 


V. Subraptaniya Mudaliyar (7). In the 
decision just cited, their Lordships 
affirmed what was said by Sir Lawrence 
Jenkins in delivering the judgment of 
the same Board in the case of Setu. 
ratnam Aiyar v. Venkataohala Gounden 

(8), namely, that where permanency is 
not the universal and integral incident 
of a holding (in that case the holding of 
an under-raiyat) if permanency is claimed 
it must belestablished, and this may be 
done by proving custom, contract or 
title, and possibly by other means. In 
our opinion no permamnency has been 
proved in this case. 

In our opinion, the true view to take 
of the evidence in this case is to bold 
that the defendants or such of them or 
of their predecessors would care to fish 
in the beel were permitted to do so so 
long as a fee of as. 8 per every fisherman 
was paid and that fee perhaps was 
considered sufficient to ensure reasona¬ 
ble profit to the proprietors. But na 
customary right nor any right by pres¬ 
cription accrued to those who fished 
under such a condition. And there was 
no grant of any kind which might form 
the foundation of any right on the part 
of the fishermen. On the other hand 
the fact that a fee was charged is suffi¬ 
ciently indicative of a leave and license, 
not necessarily express but certainly 
implied, which strikes at the foundation 
of the supposition as to the acquisition 
of a right. On the finding that the 
fishing was done under a leave and 
license, implied and not necessarily ex- 
press, no question of limitation or ad¬ 
verse possession can possibly arise. * It 
may not be out of place to state that in 
England it has been held that where thu 
public have been allowed to fish in pri. 
vate waters even*from time immemorial, 
the permission is revocable at any time 
at the will of the proprietor: Eolford v. 
Bailey (9). In connexion with cases of 
this nature it is well to bear in mind 


what was said by Bowen, L. J., with 
regard to the claim of the public to fish. 


in non-tidal waters, in Blount y. Layard 

( 10 ). 

“There is another most important metier to 
be recollected as r^aids each streams as the 


(7) A1 B 1929 F C 166^=66 1 A Sa8«:62 Mad 
54d=:1161G601(PC). 

(8) A 1B 1930 P G 67^47 Z A 76s48 Mad 667 
=66 10117 (P 0). 

(9) (1878}8QB10C0. 

(10) (1891) 2 Ch. 6S9. 
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Thames, vis., that althoagh'the pablio have been 
in the habit as along as we oan recollecs and so 
long as onr foreiathera oan tacollect of fishing 
in the Thames, the public have no tight to fish 
there—I mean thej have no tight as membets of 
the public to fish there. That is certain law. 
•Of course they may &h by the license of the 
lord or owner of a particnlai part of the bed of 
the rivet or they may fish by the indulgence or 
owing to the carelessness or good nature of the 
person who Is entitled to the soil, but right to 
fish themselves as the public they have none, 
and whenevet the case is tried the Jury ought to 
be told this by the judge in the most emphatic 
way, so as to prevent them from doing injury 
under the idea that they are establishing a pub* 
lie right. There is no such right in law.” 

We are sorry to have to hold against 
the practice which has hitherto ob¬ 
tained in respect of fishing in this heel, 
but when the right of the defendants 
has been denied we have to determine 
whether tho right and not merely the 
practice exists. As regards the claim 
forldamages which the plaintiffs have 
made, we are of opinion that there are 
no materials on which we can hold that 
such claim or any part of it has been 
established as against which of the de¬ 
fendants, if any. The . plaintiffs have 
adopted the curious course of laying a 
claim against all the defendants jointly 
on the footing that they had a common 
cause and without making any effort to 
establish their individual liabilities. 
Wo are not satisfied that plaintiff 26 
on the strength of the settlements ob¬ 
tained by him from tho other plaintiffs 
in 1324 has a subsisting right entitling 
him to any relief in this suit. The re¬ 
sult therefore is that the suit, in so far 
as it is a suit of plaintiff 26, is dismissed, 
that so far as the other plaintiffs are 
concerned they will obtain a permanent 
injunction restraining the defendants 
from fishing with dalkatas or khoes on 
the side of the heel withont obtaining 
a settlement from the said other plain¬ 
tiffs or some person or persons who may 
have derived title from them and that 
the rest of the claim in the suit should 
be dismissed. The appeal is allowed, 
and the decree of the Court below being 
set aside, a decree will be made to the 
above effect. The costa of this litiga¬ 
tion will be borne by the parties for 
themselves. 

M.N. ApTpeal ailomd. 
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Farabi Bibi and otken —App^lWlA 

Birendra Nath Sarkar and 
Bespondente. 

Appeal^ No. 634 of 1930, Decided'b& 
24th March 1933, against appellAt^ 
decree of Sab-Judge, Jessore, P/. SOkh 
September 1929. 

Landlord and Teannl-^Zanilnditf enrviac 
out tonuro—Ho U eonpotont to'inlorpoiw 
between hiinsall nnd hie loannts ea inter* 
mediate holder. 

A zMuindat who has carved out a tenure is 
competent to interpose between himself and hie 
tenants an intermwate holder. Therefore where 
the patnidars ate liable to pay their rent to the 
aamlndar and if the zamindar tcanefere hie right' 
to laalire rent from the patnidars, to U)e j^ntiff 
by the document that is created in favour of the 
latter, the position of the patnidars U not pre¬ 
judiced in any way and patnidar oainnot 
escape from hie liability to pay rent to the 
plaintiff : 9 0 W N m-, AIR 1918 Cal 186 
and A J B 1929 Cal 419, Bel on; 4 / C 471, 
Ezpl ; A I B 1923 Cal 189, not Foil. 

[P 544 0 9} 

Braja Lai Chakrabarti Saatri and 
Eamdas Mitkherjee tor Manindra Nath 
Banerjee —for Appellants. 

Brisk Chandra Dutt and Parimal 
Mukherjee—tot Bespondents. 

Mallik, J .—This appeal arises out of 
a suit for recovery of arrears of rent for 
the years 1330 to 1333 B.S. The defence 
inter alia was a denial of reUtionship of 
landlord and tenant. This defence waa 
negatived by both the Courts below and 
the Courts below gave a decree to the 
plaintiff. Some of the defendants aie 
appellants before tis. On behalf of the 
appellants it was contended that as the 
defendants are patnidars under the 
zamindar, defendant 20, and as the plain¬ 
tiff based his claim on an ijara obtained 
by him from that zamindar, defendant 20^ 
and as zamindari interest of defen¬ 
dant 20 was sold away before the period 
for which the rents w^e claimed, the 
plaintiff was not entitled to realize any 
rent from the defendants. There aro 
two points which are involved in this 
argument advanced on behalf of the. ap¬ 
pellants. The first one is whether the 
zamindari interest of defendant 20 had 
been sold away before the period'jn suit, 
and the second one 18 whetlber defen¬ 
dant 20, the zamindar, could create a 
tenure, intermediate between his zamin¬ 
dari interest and the patni interest o£ 
the defendants. 
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As regards fchs first point noted above 
.an attempt was made on behalf of the 
'respondent to show that the zamindari 
'interest of defendant 20 had not in 
reality been sold away. But the lower 
appellate Court distinctly found that 
the zamindari interest of defendant 20 
‘had been sold away on 21st November 
1923. In second, appeal we cannot go 
behind this finding which is a finding of 
{act. In support of bis contention that 
defendant'20 could not create a tenure 
intermediate between his zamindari 
interest and the patni interest of the 
defendants Mr. Sastri relied mainly on 
two decisions of this Court ; Jarao 
'Kumari v. Sanifuddin Akand (l) and 
Hajendra Narain v. Abu Nasar (2), The 
learned Judges in the case of Jarao v. 
Kumari v. Banifuddin Akand (1), no 
doubt made an observation to the effect 
ihat they were inclined to take the view 
that a zamindar could not create such 
:an intermediate tenure. But this pbser. 
vation as has been noted in a later deci- 
•sion of this Court, was only an obiter. 
Besides it is significant that the atten. 
-tion of the learned Judges was not 
drawn to an earlier decision of the Court 
;in the case of Raj Kumar Mazumdar v. 
Probal Chandra Ganguly (3) in which a 
'Contrary view bad been taken. 

Then as regards the decision' in 
Rajendra Narain v. Abu Nasar (2) it 
would appear that that was a case in 
which a patni was created by the zamin¬ 
dar intermediate between his zamindari 
interest and another patni that had been 
•created before and the learned Judge 
'held that in view of the peculiar inoi- 
•dente of a patni taluk such a thing could 
not be none. On the other hand there 
have been three decisions of this Court 
where the view has been accepted that 
.-a zamindar can create a tenure inter¬ 
mediate between his zamindari interest 
and a patni. ^i^^st of all therp is the 
case ref|rred to above, namely, the case 
-of Rat Kumar v. Probal Chandra (3). 
Then, there is the case of Nilambar Ghose 
y. Mir MohaaanUddin (4), where it was 
-held t^t a zamindar can create a tenure 
fi)etween a zamindari interest and a 
patni which had already been created 
vunder it. Lastly, there is a decision 

"iniplXl 0 lit. ’ 

a: A'fK 1938 Oal 189»50 Cal 146=^711 C 837. 

8. (1^19 QWNeee. . 

. 4. AIB 1918 Gal lffe«i7 1 C.1Q8,. ' . . 
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in the case of Johar Mull Bhutra v- 
Jatindra Naih Bose (-5), where it was 
held that a zamindar who has carved; 
out a tenure is competent to interpose 
between himself and his tenant, an inter- 
mediate holder who may realize the rent 
payable to himself by his original tenant 
provided that he does not thereby pre- 
judioe the position of the first tenant. 

The creation of the ijara by defen- 
dant 20 in the present case in favour of 
the plaintiff cannot, in my opinion, be 
said to have prejudiced in any way the 
position of the defendants patnidars. 
The defendants patnidars were liable to 
pay their rent to the zamindar and if 
the zamindar transferred his right to 
realize rent from the patnidars, to the 
plaintiff by the document that was- 
created in favour of the latter the posi¬ 
tion of the defendants patnidars was 
not prejudiced in any way. Holding 
'therefore that a zamindar who has carved 
out a tenure is competent to interpose 
between himself and his tenants an 
intermediate holder, I am of opinion 
that the dofendants patnidar would not 
in the present ease escape from bis 
liability to pay rent to the plaintiff. In' 
the result I would dismiss the appeal 
with costs to the plaintiff respondent 
only. 

Jack, J. —I agree. 

v.S. _ _ Appeal di^hsed. _ 

5. A I B 1922 GiiV41-2=49 Gar495=07 I G 'lOS. 
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8. K. Ghose, J. 

Kaliram Majumdar —Appellant. 

V. 

Dulalram Choudhury and another — 
Eespondents. 

Appeal No. 2673 of 1930, Decided on 
22nd December 1932, against appellate 
decree of Special Sub-Judge, Assam 
Valiev, D/- diet March 1930. 

fa) Tranifer of Property Act (1882), S, 54 
—Property of value lea* than Rc. 100 —Deii- 
very of potaeuien not poaaible—Sale deed 
muat be regiatered. 

In the case of a sale deed of property having 
its value lea^ than Ba. 100 where delivery of 
posaession is sot possible, the deed in order to 
be valid must m registered. In saoh a case 
merely delivery of title-deed la not enough to 
constitute delivery of possession: J4 Cal 207; 
AIR 1919 Oal 825 and AIR 1931 PO 8, 
Rel'on. LP 546C21 

(b) Advoreo Poasoaeion—Requirottents of, 
stated. * ■ 

Possession in order to be adverse must be by a 
person claiming as of eight as against the true 
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owner, it smet be oontinaouB lor tb^ statutory 
period and open and notorione; it would not do 
if the powession is merely permiseive, nor will 
it do if the person against whom advetM posses¬ 
sion is sought is not entitled to immediate pos¬ 
session, nor will it do if the circumstances show 
' that that person had no knowledge of the hostile 
claim. CF 646 0 1] 

Nirmal Chandra Chakravarty—ior Ap. 
pellant. ' 

Janhavi Ch Das Oupta Jnananath 

Borah —for EespondantB. 

Judgment. —This appeal arises out of 
a ' suit for delivery of possession of 12 
bighas of land on declaration of title. 
These and other lands originally be¬ 
longed to one Bhakatram who died on 
30th March 1908 leaving a will by which 
he beq,ueathed the lands in suit to his 
daughter Annapriya, the wife of the 
plaintiff. She'died on 21st August 1910 
leaving her mother Parbatipriya as her 
heir. Parbatipriya died on 16th Febru¬ 
ary 1925. The defendant Dulalram 
alleged that ho had purchased the pro¬ 
perty from Parbatipriya and he resisted 
the claim in suit. It appears that on 
20th July 1910 Annapriya executed a 
deed of sale in favour of Parbatipriya. 
About a month later Annapriya died. 
On 3rd September 1910 Parbatipriya 
mutated her name as heir to hor de- 
ceased husband. On 21st February 1915 
she executed a deed of sale in favour of 
the defendant Dulalram who is the bro. 
ther'a son of Bhakatram. On 22nd 
February 1915 Dulalram mutated, his 
name. As mentioned already Parbati¬ 
priya died on 16th February 1925 and 
the plaintiff brought the present suit on 
20th August 1925. The main defence 
was that Parbatipriya purchased the 
property from Annapriya and then sold- 
it to Dulalram and cdnsequently plain- 
tiff had no title. Both the Courts took 
the view that the deed of sale executed 
by Annapriya in favour of Parbatipriya 
and that executed by Parbatipriya in 
favour of Dulalram were invalid for 
want of registration, and consequently 
the property devolved oa the plaintiff] 
The first Court deoreed the suit, but the 
learned Judge took the view that/Far- 
b^tipriya had acquired title' by adverse 
possession and in that view he dismissed 
the suit. The learned Judge further i^ld 
that the defendant redeemed; .oertsiin 
mortgages to the extent of Bs. ISO and. 
that in any oase the plaintiff waSj .hot 
^ntithsd to immediate posseseioU'Wi^h^ 

■ l9S3 0/69dc70 ' C' 


out repaying.the asgouhtrof Bs. ||P .tp 
the defendant* As.io this lasii.Jp^t 
there is no appeal. V, , . ... 

In this second aypea! by 
the only point is that the learned. Juaie 
was wrong in holding that thiiK^^t 
was barred by limitation. It 'i»4iB0S)> 
tended in the first place that the learned 
Judge overlooked the fact that, as regards 
the plaintiff, the oauim of action did not 
arise until after the deathof Farhu|.i* 
priya. The learned Judge took 
that Parbatipriya was holding adversely 
to Annapriya at least from the date of 
the deed of sale which was SOth ^uly 
1910. This deed of sale was.hel^^^^ he 
invalid, for want of regibtritioQ*; 7t;is 
contended for the respondents it( this 
Court that this view is wrong b^use 
the coosidexatiou was less than .Bs; 10.0 
and according to the finding of the 
ned Judge Parbatipriya wias.aJlKktidy in 
possession of the property, ' It appears 
that of the 12 bighas, 8 or 9 bighas were 
nnder mortgage. The learned-' Judge 
seems to bold that after.Bhakatram** 
death the lands continued to be the 
possession or under the mauagenieiit of 
Parbatipriya. From this it dpet. not 
follow - that no delivery of poBsesfiion 
was required in order to validate the 
deed of sale under S. 54, T. P« <^t. It 
has been held that in sooh a fsoM, wherei 
delivery of possession is ffoVpossible,! 
the deed in order to be valid- must be 
registered. This view was tak;Uh‘in the! 
case of Sibendrapada Banerjee ' v.. Seey., 
of State (1) and again in the ease,^] 
Hushmat v. Jamir (SD, It has. .also been 
held that mere delivery of. t^e-deed 
is not enough to oonstituta dbnvery of' 
possession: see the case of M^kura 
Proaad v. Chandra Narayau. Both 
the Courts have found that evidence 
does not show that there waST' gny sort 
of delivery of possession aud/voon- 
sequently under S. 54,. T, P; Abt, the 
deied of.sale in favour- 4 Parbatipriya 
and that in favour of Dulalram sycte in-j 
valid for want of ragistratiop- - 

Then the learned Judge took th^^yiew 
that adverse possessioh started f]B^.tha 
date of the deed of sale of; I^l)i|u0iys. 
But Annapriya died on^ a pmnlh'later 
and Parbatipriya was eutfiled- t.o CO^e 

1 . (1907)fl4Cal307:;:^CLJ8aa. . : 

3. A IB 1919^Cal 826==531 0 668. . .. ; 

8. A I B 1831 P C 8a:681 0 ?7X»s;48 1 1 VaU^ . 

«8 0al80e(PC). ... - 
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into possaseioD as her heir. Plaintiff 
was not entitled to immediate posses¬ 
sion. and the contention for' the' appel¬ 
lant is ^uite correct that, so far as the 
plaintiff was concerned his cause of 
afftion did hot arise until after the 
death of Parbatipriya. Poasession in 
lorder to be adverse mast be by a person 
Iclaiming as of right as against the true 
lowner; it must be continuous for the 
jstatutory period‘and open and notorious; 
it ^onld not do if the possession is 
Imerely permissive, nor will it do if the 
Iperson against whom adverse possession 
is sought is not entitled to immediate 
possession, nor will it do if the circnm- 
istances show that that person had no 
knowledge of the hostile claim. Here 
the circumstances are that the matter 
was between the mother and the dau^-, 
ter. A deed of sale was executed, but it 
was not- registered and there was no 
delivery of possession. The mother 
continued to manage the property as 
before and on the death of the daughter 
she remained as her heir ostensibly. She 
mutated her name after the daughter's 
death. 

Bo far as the plaintiff is concerned the 
learned ^udge has expressly found that 
he was ignorant as to how his wife 
managed the lands or bow they were let 
out. In tl^^se circumstances it cannot be 
said that the possession of Parbatipriya 
was adverse as against the plaintiff. It 
may be said that possession became ad¬ 
verse whan Dulalram purchased from 
Parbatipriya. That was on 2l8t Febru¬ 
ary 1916-and, as the trial Court pointed 
out,* c^|i.tiing from that date, the suit is 
within time. It seems to me therefore 
that-the learned Judge was wrong in 
bolding that the suit is barred ’ by limi¬ 
tation. His decision must therefore be 
reversed, end it must be declared that 
thei plaintiff is entitled to possession on. 
deeiaeatiou of title as claimed by him. 
The d^isioh df the leaned Judge that 
the plapitiff must beft>^ recovering pos- 
sessiou .^epay the amouut of 189 to 
the-'dufendant must stand. The suit 
will bfij.deeided aa'^Hows; The suit is 
decreediupiPot to the condition thi^ the 
plaintiff will pay to the defendant the 
ai^<){mt of Bs,. 130. The plaintiff will 
bejai^led to his costs in all the Courts. 
The.spi^nt of Bs. 13Q will he set off as' 
agaiqiil^viih*' and if there ifi any 

*balsiio<i due« the plaintiff ie entitled to 


take outr execution for that amount.' The 
appeal is allowed with costs. 

V.s. ^ Appeal allowed. . 
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Mallik, J. 

Bhutnaih Ta and others —Appellants, 
v. 

Barindra Nath Bhattaeharya and 
others —Bespondents. 

Beference under Court-fees Act, Deoi> 
ded on 29th August 1932, made by Be- 
gistrar, Appellate Side, High Courts 
D/- 5 th August 1932. 

« Civil P. C. (1908), O. 21, R. 50 (3)— 
"Conditions as to appeal or otherwiso as if 
it wore a decree”—Meaning and scope. 

The exact meaning of the words "conditions 
as to appeal or otberwite as if it wero a decree” 
is "the conditions whether as to appeal or in 
other respects as if it were a decree;” and these 
word^ include conditions imposed by orders or 
rules outside the Code of Civil Trocedute. There* 
fore an appeal from an order under 0.21, 
B. 50 (2) should be treated as a regular appeal 
and should be stamped with an ad valorem duty; 
and not as a miscellaneous appeal stamped with 
a fixed fee. [P 547 G 1] 

Eupendra Kumar Mitra —for Appel¬ 
lants. 

Nasim AU —for Government. 

Mallik, J. —This is a Reference under 
S. 5, Court-fees Act, made by the Taxing 
Officer, in the present case, the Regis¬ 
trar of the appellate side of the High 
Court. It has arisen in this way: There 
was a suit for recovery of money against 
a firm, named Madhabcbandra Ta and 
Bamratan Cbaudhuri. On Slat March 
1931, the suit ended in a decree for-about 
Bs. 4,700 against the firm. A year later» 
the plaintiff decree-holder applied under 
0. 21, B. 50, Bub-Cl. (2), to have a decla¬ 
ration that Bhutnatb Ta and some other 
person's were partners of the firm. Bhut- 
nath Ta and others appeared and denied 
their partnership. But the Court, after 
trying the matter, found that they were 
partners at material times. Against this 
order, Bhutnath and others filed an ap¬ 
peal in this Court and there was a dis- 
nhte between the Stamp Bepoiter and 
^e advocate filing the appeal as to whe¬ 
ther the appeal should be registered as 
a Miscellaneous Appeal stamped with a 
fixed fee or as a regular First Appeal and 
stamped with an ^ valorem duty. Th» 
decision of this question will, as observed 
by the Stamp'Bepbrter, dej^nd on a cor¬ 
rect inf erpretatiott of the words in stih. 
01. (8), 0. 31, B. 69, Civil ?. C-V sad fob 
that purpose'this ■ f6i 



1933 SuNDABJi y. Makqtdlazi (0. C. Ghoin. J*) 


ferred" questions to this Court. 

These three questions are : 

* 1, Wbat ifl the exact meaning of the wor^s 
"coUditiona aa to appeal or otherwiee, aa if it 
were a decree” in snb-Cl. (8), B. 60, 0.21, Civil 
P. G. 7 2. If the words have the more extensive 
meaning attributed to them by the first ipter* 
pretation I have placed on them, do they inclnde 
conditions imposed by orders or rules outside the 
Code of Civil Procedure; and 8. If a more res¬ 
tricted interpretation is to bo phioed on them, 
can they be made to refes merely to the appeal¬ 
ability or otherwise of the order (if that order 
had been a decree) and, if so, can such appeals be 
accepted as Miscellaneous Appehls and stamped 
with a fixed court-fee only ? 

As regards the first question the words 
“conditions as to appeal ox otherwise^’ 
cannot, in my opinion, mean anything 
but "whether as to appeal or in any 
other respects." The dictionary meaning 
of the word “otherwise" is "in other res¬ 
pects," and there is no reason why the 
word should not be taken in that ordi¬ 
nary dictionary meaning. This inter¬ 
pretation would not only bo grammatical 
but logical also. Sub-Gl. (2), O. 21, 
R. 50, lays down that whon the liability 
as a partner is disputed, this liability 
may bo tried and determinad in any 
manner in which any issue in a suit may 
bo tried and determined ; and sub-01. (3) 
lays down that an order passed after 
such a trial is to have the same force as 
if it wore a decree. If the legislature 
intended that such an order is to have 
the force of a decree, there is no reason 
why, in the absence of anything explicit 
to show to the contrary, it is to be con¬ 
sidered as a decree for certain purposes 
only and not for others. This wider in¬ 
terpretation may in some cases operate 
as hardship. But the remedy of this 
hardship lies elsewhere, as, under S. 35, 
Court-fees Act, the Local Government 
has powers to reduce or remit the fees 
leviable under the Court-fees Act. Mr. 
Bnpendrakumar Mitra, the learned ad¬ 
vocate for the appellant, as also Mr. Syed 
Nasim Ali, the learned Government Plea¬ 
der, conceded that the more extensive 
meaning should ‘be given to the words 
"as to appeal or otherwise." The ones- 
tions referred to me therefore are/thus. 
answered: 

Question No. l.-‘r^he ezeot meaning 
of the words “oonditions as to Appeal or 
otherwise" as if it were a “deoiled" is "the 
oonditions whether as to appeal hr in 
other rdspeots as. if it vfere a deorwii"> 


Question 2?o. 

affirmative. ■ .■ 1 . 

Question No. 

swers given to qo^etions 

this question does not aviae< ». 

1 make no order, aa to ookti 
hearing. ■■■•iV.'-• 

K.s, Meferonoeansipirid,;^’ 

A. I. R. 1933 Calcutta Si47.. .. 

0.0. Ghosh, Ao. 0. J. and MliiiaB, i, 

Sundarji 5Atfiy«‘-‘]!!^fendant'~Apjtoi- 
lant. 

v. 

Mangtulal Bagaria — Plaiati£f-~Bas* 
pondent. .. 

Appeal No. 107 of 1931, Decid^' 'on 
30tb August 1932, from Original Suit 
No. 190 of 1930. 

Practice—Judgment—Effect of lUMtequeat 
order vacating former one ia that former 
was net law when made—Inaotveacyt' ' 

If a decision is either reversed oi aqiiudde, 
the subsequent decision is a legal .adjudication 
that the prior one was not law at ^ tixne'it 
was made. ' 

A suit therefore by the manager of ai»; estate 
brought when an insolvency order with aspect 
to the estate was subsisting is maintainable if 
the insolvency order is sub^uently vacated, aa 
the efieot of the decision vacating tEsJinidlvenoy 
order is that there was no deoision vesting the 
estate in the ofScial assignee at the date of thu 
institution of the suit so as to prevent j^he jlainr 
tiS from maintaining the suit: Woodruff v. 
Woodruff, 52 N Y Ct App 63, on. 

(P 6i8 0 2] 

P^e and P. C. Basu’^iot Appellant. 

Sircar and S. M. Bose^ton Respon¬ 
dent. 

C, C. Qhose, Ag. C. J .—^The present ap. 
peal arises out of a suit tofreoovte a sum 
of Ba. 24,216-10-0 said to be dUihifor mini- 
mum royalties,in terms of a lease, dated. 
7th November 1919, and for an’enquity 
as to what further sum is pailable on 
account of royalties. The plaintiff is 
one Mangtulal Bagaria. He succeeded 
in the Court below and hence the 'pre¬ 
sent appeal by Sundarji Shibji. who hi. 
one of khe defendanto. Only Ope poinV 
has been argued before us, nameiyv^lhat 
Mangtulal Bagaria was incompetehiitb 
bring this suit for the reasqBe'V.wfi!ioh." 
are set out in the jpdgment of the^ui^ 
of appeal, in the case of iS[irt^;0d^kd 
y.' MangtulaA Bagnria : .^iK'fe .pot 

heoessary for me to 

the reasons which .tod: ihe. Oburaol^p^ 
peal to held |n 

that fehe .p laintbi MahffhiBiBegatitf.^M 
' Out I obsetsw Oal iito.* 
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■was not entitled to bring a suit of the 
description as in the present case. The 
facts in that other case and the facts in 
tbjjs case are all alike so far as the point 
xused before us is concerned and they 
«re all set out in the judgment of the 
learned Chief Justice and there is no 
•question that if nothing else had hap¬ 
pened since.the date of the judgment of 
the learned Chief Justice the present 
appeal would have been governed en¬ 
tirely by that judgment. But what has 
happend is that as soon as the judgment 
of the Court of appeal was delivered, an 
application was made to Ameer Ali, J., 
as,Sr Judge of this Court exercising insoU 
Yency jurisdiction, for vacating the order 
of 4th August 1924. That application was 
soocessful, the date of the order of 
Ameer'Ali<J-f being 6th July 1932. The ^ 
order of 4th August 1924, having been 
vacated, as if it never existed, it cannot 
now be disputed that Mangtulal Bagaria 
was and is competent to maintain the 
euit out of which the present appeal has 
nrisen. This is the view taken by 
Fankridge, J., in Mangtulal Bagaria 
V. Gor^handas Manhankar Bhatt (2) 
decided .on 4th August 1932, and 1 agree 
with the same. The result therefore is 
that the sole point taken by the appel¬ 
lant in this appeal fails and the appeal 
must be dumissed with costs. 

Mitter, J. —I agree with the learned 
Aotlns Chief Justice that this appeal 
shoui^be dismissed. It appears that 
«t the date of the institution of the suit, 
for recovery of a sum of Bs. 24,216-10-0 
due iox> minimum royalties, the estate 
bad Vested in the Official Assignee under 
ftu order of'this Court which is dated 
4th August and a defence was taken 
in the suit that the suit was not main- 
tainable at the instance of Mangtulal 
Bagaria, the respondent in this appeal, 
as M had no title to the estate—the 
ostsfte having vested in the. Official 
Assignqp* This defence did not pre¬ 
vail .with Buckland, J., who heard 
the suit. After the appeal was filed, 
oirsumstanoes have intervened which 
go to show that the order of 4th August 
.1924 is xia longer in existence. Ameer 
AU,.Jm has vacated that order. It is 
contended on behalf of theappellant that 
the^s^r of Ameer Ali, J., cannot have 
the of giving title to the plaintiff 
to suis si? the date when admitt^ly the 
* g. Origlaal Salt No« of im 


order was in existence. A curious ques¬ 
tion consequently arises in this case, 
namely that a decision is either ror 
versed or set aside, what is the position 
of persons who have acted in accordance 
with the original decision? The ques¬ 
tion arises: Was the previous decision 
good law till it was vacated or was it 
a mere mistake upon which persons 
acted at thak peril? It is to be ob¬ 
served however that in the present case 
the rights of third parties have not 
intervened. J am of opinion that a 
subsequent decision is a legal adjudica-i 
tion that the prior one was not law at 
the time it was made. Thera is some 
authority to be found for this view, in 
some of the decisions of the A-mericanj 
Courts: See the case of Woodruff 'v.' 
Woodruff (3), a case which I find cited 
in Sir Thomas Holland's classic book on 
the Elements of Jurisprudence. 

It remains to notice an argument 
which has been advanced by learned 
counsel for the appellant that where a 
plaintiff has no title at all he cannot 
carry on the suit by subsequently ac¬ 
quiring a new title and amending the 
bill accordingly. In support of this 
position learned counsel for the appel¬ 
lant has referred to the case of Evans 
V. Bagshawe (4). That case is obviously, 
distinguishable, for here the effect of| 
the decision of Ameer Ali, J., is that 
there was no decision vesting the estate! 
in the Official Assignee at the date of 
the institution of the suit so as to pre¬ 
vent the -plaintiff from maintaining the] 
present suit. Ameer Ali, J., said dis¬ 
tinctly that the effect of bis decision 
was as if the prior decision vesting the 
estate'in the Official Assignee had not^ 
existed at all. Ameer Ali, J., was mere¬ 
ly emphasizing what the law implied. 
In this view, I think, the appeal ought 
to be dismissed and I have the satis¬ 
faction that this decision of ours does 
not affect the rights of any innocent 
third party. 

B.S. Appeal dismissed. 

~8. B2 N Y Ot App 68^ 

4. (1870) 6 Oh 840=39 L J Oh 146=18 W B 667. 
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shall txamino'tbt wltnestM 
either party," • V- 

and bear arguaenta aaid, 

“either allow o* refuse the 4ppliwwl% 
to sue as a pauper." Oh 
the wording in 0. 3d, B. d.ia 
Court shall reject the appUcataptf^^k,' 
permieelon - to sue as a paupf^. 
oiroumstauoes meutioued theieih., 
facie therefore it would appear that .t)^ 
subsequent application was not batrld 
unless the previous application had beehi 
refused under 0. 33, B, 7. The prestht 
Buie is supported on the authority ofi 
the decision in AU Afivl v., Purnul 
Chandra (l), in which it has been held 
that 'an order, rejecting an aPpHoatioii 
for default, operates as a bar.uhatr 
B. 15, 0.33. That case, howeyOr is' 
distinguishable from the present case,, 
inasmuch as there notices were actually 
issued on the opposite party under^B. 6 
and it was only when the case camb up 
for disposal under B. 7 that the applica^ 
tion was dismissed. The language used 
in that decision also shows that the 
previous order was passed under' B. 7j 
0. 33. In the present case, since no 
notices were, issued on the^’O'pposite 
party, as required under ft. 6, no order 
under E. 7 could be passed; and the 
order in fact passed was one dismisting 
the suit for default, because the pauper 
applicant had failed to cariy out the 
orders of the Court under E. 6. , ^ 

It is urged that there is no MfiJ dis¬ 
tinction here, inasmuch as the oiffler in 
that case was not passed under E. 5, as 

the Court has held that 
“there does not appear any reason for toe «>»"• 
ing out of the appUdation under 0. SSi B; 8. 

If the case came.up.to the sUi^of 
0. 33, E. 7, then the application wonld 
ordinarily be dismissed' on thfl 'merits 
or on such grounds as would have the 
same effect as if it were dismissed ^bn 
the merits, the opposite party being 
present. In the presept case the' Buit| 
was dismissed for default at a previous 
stage and before the opposite party was^ 
called upon to reply to the grt^s' 
urged by the’ pauper. It sbonld be 
mentioned that in deciding the eaw qf 
AH Afgal V. Purna GhandrA 
learned Judges relied on tbe afflibbrilyi 
of Banchod Morar v. EdulMw- 

But we bud that the Madras High 
Court, in deciding t-the ca s e of - 
1 . AIII;l9a« Oal ie89wi«410 708, ' ‘ 

3. (U^)rgO:g(Hn86. 
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Jack and Mitteb, JJ. 

BajendranathParamanik^Patitionat. 

V. 

Tushtamayee Dosce—Opposite Party. 

Civil Revn. No. 1147 of 19327Deoided 
on 7th December 19SQ, against order of 
First SubJudge, Howrah, D/- 4th July 
1932. 

« Civil P. C. (1908), O. 33, Rf. 1?, 5 and 7 
—Application rejected for default of paying 
process fees and before opposite party is 
called to reply—Subsequent application is 
not barred. 

Where an order rejecting the previous applica¬ 
tion to sue in forma pauperis is passed for default 
in paying the process fees and before the opposite 
party is called upon to reply to the grounds urged 
by the pauper and when the case has not reached 
the state of 0. 33. R. 7, such an order cannot be 
regarded as an order refusing to allow the appli¬ 
cant to sue as a pauper within the meaning of 
0. 80, E. 16 and the order does not operate as a 
l,ar to any suhsequont application of the like 
nature. The subsequent application is not batted 
unless the previous application has been refused 
under O. 88, B. 7: A1 H 1924 Cal 1039 and 20 
Bom 86, Disl.: S3 I C 812, Expl. and not Foil.; 
AIR 1920 Mad 675 and A I E 1926 Rang 200, 
Foil [P 649 C 2; P 660 C 1] 

Manmaihanath Bay and Uruhamdas 
Chakrabarti —for Petitioner. 

Heeralal Chakrabarti ~ for Opposite 
Party. 

Jttcit, J.—This Rule was issued on the 
opposite party to show cause why an order 
giving leave to the plaintiff to sue as a 
pauper should not be set aside and why 
the plaintiff’s suit should not be dis- 
missed. The ground, on which this Rule 
has been pressed, is that the Court below 
ought to have held that the application 
of the plaintiff opi^site party was bar¬ 
red uqder the provisions of 0. 33, B. 15, 
Civil P. C. It appears that a previous 
application to sue as a pauper had been 
made in 1930 and that application was 
dismissed for default, because the pro¬ 
cess fee paid for the issue of notices on 
the opposite party in that application 
as required under 0. 33, E. 6 was in¬ 
sufficient. It is urgbd, therefore that 
under the provisions of 0. 33, R. 15 the 
present application is barred. The word¬ 
ing of E. 15, 0. 33, is as follows:. 

"An order lefueing to allow the applicant to 
sue as a pauper shall be a bar to any subsequent 
application of the like nature to be made by hini 
in respect of the eame right to eue." 

The wording of this rule edrresponds 
with the wording of 0. 33,.B. 7, which 
says: 

"On the day so fixed, namely, by B. 0,'ot as 
BOoh thereafter, as may be eovenient, 'Court' 
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moorthy v. Bamayya (3), held that where 
an application to sue in forma pauperis 
is summarily rejected under O. 33, B. 5, 
(a) Giril P. G., without making any 
inquiry, under B. 6 and a consequent 
order.(Under B. 7, a second application 
for the same purpose is not barred under 
B. 15 of the same order. That was also 
the opinion of the learned Judges, who 
decided the case of Kedar Nath Bay v. 
Tvla Bibi (4) a decision, which was not 
referred to by the learned Judges, who 
decided the ease of AH Afzal v. Puma 
Chandra (l). In the case of Ma Sein v. 
Ida Kya Bmyin (5) the learned Judges 
also held that, where the hrst applica¬ 
tion for leave to sue in forma pauperis 
wAs dismissed, as the application was 
not framed and presented in accordance 
with the roles and the second applit»a.^ 
tion was dismissed for default, neither" 
party (.appearing, the third application 
was,not barred under O. 33, B. 15, as in 
the two applications the stage of "refu- 
sal’* as contemplated under 0. 33, B. 15 
was not arrived at. In the present case 
it is only necessary for us to say that 
we think that the order, not having 
been passed under B. 7, 0. 33, B. 15 had 
no application and therefore the present 
application is not barred under that 
rule. 

The portion of the order of the Gourt 
below 'as to costs must however be 
modifed. The costs will be costs in the 
Suit under O. 33. B. 6. With this modi¬ 
fication this Buie is discharged. We 
make n'o order as to costs in this Buie. 

Mitter; /.—I agree with my learned 
brother! that this Rule should be dis- 
charged. I rest my decision on the 
[ground that the order in the case reject, 
ing the previous application to sue in 
forma pauperis has not reached the 
stage'^of O. 33, B. 7, Givil P, G., and 
tbsitpforB such an order cannot be re- 
garded'Bs an order refusing to allow the 
appU^ttt to sue as a pauper within the 
meaning of 0. 33, B. 15 of the Gode, so 
ae ^'entitle . the 'petitioner in the* prei. 
iSent Bule to contend that the previous 
jorder operates 'asn bar to any subsequ- 
ent appliMtion ofttbe like nature. In 
snppdrt of this Buie Mr. Manrnathanath 
Bay has relied on a decision of this 
Cdurt, ^hioh.iny learned brother has 

8. ’’AMl.tSS MM 87S»96 IC dgSssSO Mad 68. 

4 . - 

5. APIS8S6 Saag,2Wa::8a IC86«tl Bang. 846. 
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already .referred to, viz. the: 'case AH 
Afzal V. Puma Chandra (l). At the 
first blush that ease seems to supporjb 
his oontentidn. On a close examination 
of the case, however, it will appear that 
the learned Judges rested their decision' 
on the ground chat there the order was 
made under 0.33, B. 7, Civil P. C. The 
order was made after notices bad been 
served on the learned Government Plea, 
der and ' on the opposite party under 
O. 33, B. 6. The opposite party was 
present on the date fixed for inquiry 
into pauperism and it appears from the 
record of the case, which we sent for, 
that the applicant, who prayed to be 
allowed to sue as a pauper, was absent 
and his application was dismissed. No 
costs were allowed to the opposite party. 
There can be no doubt, therefore that 
the learned Judges, while referring to 
the provisions of 0. 33, B. 7 of the Code, 
were of opinion that the previous appli. 
cation operated as a bar, because the 
previous order was one refusing to allow 
the applicant to sue as a pauper although 
his application was dismissed as no evi¬ 
dence was adduced on behalf of the 
alleged pauper on the date fixed fer 
hearing. It is true that in some por. 
tions of the judgment language has been 
used, which would seem to suggest that 
a second application would be barred if 
the previous application was either re¬ 
jected or refused. In support of that 
contention the learned Judges were rely¬ 
ing on the decision in the.case of Ban- 
chad Morar v. Bezanji Edulji (2). An 
examination of this case will show that 
there also the order, which was said to 
be a bar to a subsequent application to 
be allowed to sue as a panper, was one, 
which was made under 0. 33, B. 7, of 
Che Code, which corresponds to S. 409, 
Civil P. 0. of 1832. 

That that is so appears also from a 
remark made by the learned Jndges of 
the Madras High< Court in the case of 
Krishnamoorthy v. Bamayya (3), where 
Phillips, J., pointed out that in the case 
of Banchod Morar v. Bezanji Edulji (2) 
there bad been an inquiry under B. 6, 
although the Gourt purported to pass 
an order under B. 6. Prom the faots of 
the present ease, which have already 
been stated h7 niy .learned brother, it 
will appear islear tln^,* although the 
Court in. the. first. i:q6iianee -an 

order fixing iflth oC Jely ae 
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of tb» hea/ring of the pauper application 
under B. 7, it afterw|ird3 nxodifled that 
order and, as a matter of fact, the stage 
of B. 7 could not be reached, because no 
process fees were paid by the applicant 
* to be declared a pauper, wbo is the 
opposite party before us. Another case, 
to which reference has been made, is 
that of %tul Chandra Sen v. Peary 
Mohan Mookerjee (6), where.the learned 
Judges hold that there is no distinction 
between orders of rejection passed under 
B. 5 and orders of refusal .under B. 7. 
.No authorities were cited by the learned 
Judges in support of this contention and 
we do not find that the subsequent 
authorities ou this question would justify 
this broad proposition ‘laid down by 
them in that case. For these reasons 1 
agree that the Buie should be dis> 
charged. 

_B.K. _ diechar ged. 

6. (1916)33 1 0 812. 
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Panckuidge and Pattehson, JJ. 

Jiban Molla —Accused—Petitioner. 

V. 

Emperor —Opposite Party. 

Criminal Bevn. No. 179 of 1933, De¬ 
cided on 12th May 1933. 

Criminal P. C. (1898), S. 423— Order for 
trial of accused by Special Magistrate under 
Ordinance 1931, S. 30— Retrial ordered under 
S. 423— Magistrate has jurisdiction until he 
finishes retrial—Bengal Emergency Powers 
Ordinance (1931), S. 30. 

Having regard to the scheme and purpose of 
the Bengal Emergency Powers Ordinance 1931, 
an order for the trial of any person by a Special 
Magistrate made under S. 30, clothes such Ma¬ 
gistrate with jurisdictiou to retry the case where 
an appellate Court directs before tbe expiiatiou 
of the Ordinance a retrial by him under Section 
433 (1) (1), Criminal P. G., and that the trial 
cannot be said to be completed until the Magis- 
.tiate has carried out tbe directions of the appel¬ 
late Court and finally disposed of the case. 

iPSSS 0 1, 9] 

Sudhanatt Sekhor Mukherjee—lot Peti¬ 
tioner. 

' Khondkar —for the Crown. 

Panckridga, J .—The petitioner in this 
•oasewse arrested in oonsequenoe of a 
eearoh held on 23rd August 1931, in the 
oouzse of whioh. variooB iaxpl^ivd sub. 
etanoes were disoorered. On 4th Janu¬ 
ary 1989, the Dooal Governmezit by an 
order in writing made Under S. 30, 
Bengal Emergency Powers OrdinaAoe 
1981, dirtofted that be should b« t^ipdpn 
^itliargpA under the Explosiyu Sufisitan^. 


Act 1908, by Maulyi. Abdul 
Magistrate of the First Qiiip’': 
with the powers of a Special 
under S. 29 of that Ordinam^. 
gistrate convicted th# .patiiiioner;WN^ 
S. 6, Explbsire SobstahoeB .ADt>sm^is£mr 
tenoed him to undergo rigorous .'fadpid-':' 
sonment for three years.. On 80tb May 
1932, the Sessions Judge set.. asMe 
conviction and sentence and directi^ the 
retrial of the petitioner. The Magia- 
trate retried the case and on let OetoW 
1932 again convicted tbe petitioner 
under S. 5 and imposed a sentence of 
two years and six months’ rigorous im- 
prisonment. The petitioner again., pp. 
pealed to the Sesaioos Judge who .dis¬ 
missed bis appeal on 15th December 
1932. On 20th February 1933, the peti¬ 
tioner obtained this Buie to shdW Cause 
why his conviction and sentence sbould 
not be set aside on the ground that >: 

“after the order of retrial tbe Magirtntte bad no 
jurisdiction to try your -petitioner as a Special 
Magistrate under the Bengal Emetg^oy.Powers 
Ordinances of 1931 and 1932." 

A 

It is pointed out that the 1981 Ordi¬ 
nance having been made and . promul¬ 
gated on let December l931,<«ntomati- 
oally lapsed on 31st May 1938, that is to 
say, on the day immediately succeeding 
the day on whioh the Sessions Judge 
directed a retrial. To meet this objeo- 
tion to the legality of tbe subsequent 
proceedings the Crown relies on -S. 4 (l), 
Bengal EmergeneyFowersOrdinanoe 1932, 
which provides that where before the 
expiration of the Bengal Emergency 
Powers Ordinance 1931 an order has been 
made thereunder for the triahmf any 
person by a Special Magistrate but the 
trial has not began, or when, at such ex¬ 
piration tbe trial of any perqpn is pro¬ 
ceeding before a Special Ha^strate but 
has not been completed, tbe offence may 
be tried or the trial may be completed 
as the case may be by such Speeiul Ma¬ 
gistrate, and such Special Magistrate 
shall continue to have and to escroisU 
for the purpose of such trial .aU>..the 
powers with which he was. ihvee^ed. 
under the said Ordinance. - ^ - 

the petitioner argues, that piievl- 
sioDS of S. 4 (l) cannot ispi^. t^^e eir. 
onmstanoes of this essefit et^sted 

at the time of the^e^iretioh pf the.l)931 
Ordinance.. It ceiOuEot ht Miff thatf the 
triel had hotheigun. ffor can It :h|f^«eld 
that thhugh begun it had not b^n'ebnr. 
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plefesd. On the contrary the trial had 
been began and had been completed 
when the Special Magistrate eonyioted 
the. petitioner for tbb first time. The 
petitioner's argument, as we think his 
odhnsel was disposed to admit, involves 
the proposition that the trial and the 
retrial are distinct and separate pro¬ 
ceedings and that the latter can from no 
point of view be treated as a continu- 
ation of the former. If this is correct 
the'expiration of the 1931 Ordinance 
after the first conviction is not a matter 
of great importance because the effect of 
the order of 4th January 1933 was ex¬ 
hausted when the petitioner’s trial ter¬ 
minated on hie first conviction. Even 
if the 1931 Ordinance had not expired a 
fresh order under S. 30 would have been 
necessary if-it was thought desirable thit, 
the retrial should be before a Special 
Magistrate. Counsel for the petitioner 
rightly 'points out that where a surety 
gives a bond that an accused person 
shall appear for his trial before a Court 
of Session, there is no obligation to pro¬ 
duce him before the Court for his retrial 
should ,a retrial be directed. In our 
opinion however "try” and "trial” have 
no fixed or universal meaning, but they 
are words which must be construed with 
Regard to the particular context in which 
they are Uj^d and with regard to the 
scheme and purpose of the measure con¬ 
cerned. 

Thiie', 'though generally speaking a 
trial and an appeal are different proceed¬ 
ings, a Sessions Judge hearing an appeal 
against a conviction nnder B. 210,1. P. C., 
Was held to be "trying” the appellant 
within the meaning of S. 487, Criminal 
P. 0. : Mndkab Ohandra v. Novodeep 
Okandron il). In Emperor v. Nimul 
KanUt Spy (2), Stephen, J., held that 
,where ah accused was tried by a second 
iury^hufier S. 306, Criminal P. 0., he 
was hot i’tried again” within the mean. 
,ing of Sk 403, Criminal P. C. Having re¬ 
gard to the Scheme and purpose of the 
jBengal-V Emergency Powers Ordinance 
1931 we consider that an order for the 
trial of person, by a Special Magis¬ 
trate., hl^e under S. 30 clothes such 
Magisimte' with jurisdiction- to retry the 
eaSh^Where an appellate Court directs a 
rMi |&^b-y him under 8. 438 U) (f), Crii 

. Cal 121. 

m goistii i G 840»ieor l ; 
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minal P.*C., and that the trial cannot be 
said to be completed until the Magis¬ 
trate has carried out the directions o{| 
the appellate Court and finally disposed 
of the case. This being so we are of opi¬ 
nion that the petitioner’s objection to| 
the jurisdiction of the Special Magistrate 
fails and we discharge the Bale. 

Patterson, J .—I agree, 

V.S. Sule discharged. 
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M. 0. Ghose, j. 

Makhan Lai Pal — Accused — Peti¬ 
tioner. 

V. 

Sahhi —Complainant—Opposite Party. 

Criminal Bevn. No. 977 of 1932, De- 
oided on 8th December 1932. 

(a) Criminal P. C. (1898), S. 200 — Com¬ 
plainant should be examined in full on first 
day—But Magistrate’s negligence to do so is 
not illegal. 

A Magistrate certainly should examine the 
complainant in full on the first day. But his 
negligence to do so does not amount to an irre- 
gularity which vitiates the trial. And where 
the Magistrate finding that the previous exami¬ 
nation of the complainant under S. 300 is 
sketchy proceeds again to examine her, the pro¬ 
cedure of the Magistrate although open to criti¬ 
cism is not illegal nor is there any illegality in 
issuing the process against the accn-sed after such 
examination. [P 663 C 1] 

(b) Criminal P. C. (1898), S. 202 — Thre* 
accused proceeded against — Two compro¬ 
mising—Process against third can be legally 
issued. 

Where out of the three accused two compro¬ 
mise the case under E. Si5, but the third chooses- 
to stand trial, there is nothing illegal nor is it 
ultra vires of the Magistrate if ho issues process 
against the third: A I it 1926 Cal 796, ZHsi. 

LP 663 C 2] 

Surajit Chandra Lahiri — for Peti¬ 
tioner. 

Sudhangsu Shekhar Mukerji —for Op¬ 
posite Party. 

Judgment. — In this case one Ehuki 
Sundari Dasya made a written petition 
of complaint against three persons: 
(1) Jaladhar Pal, (2) Profulla Mohan Pal 
and (3) Bailendra Mohan Pal alias Ma¬ 
khan Lai Pal, stating that she was a 
widow infant children andi 

that aacused 1 and 2 were father end 
son and they were under the infiuenoe 
of aoeused 3: that the three men for 
some time had been conspiring to de¬ 
prive her of her property and to torn 
W out of her house and that in i^r. 
Buanoe of that oonspiriw:^ on 7.th Auguat* 
the Boottsed man entered into her house 
and tfirned her outkr: Magietrat* 
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who reoedyed ^he complaiat examined 
the complainant under S. SiOO, Oriminal 
C., on the same day; bat apparently 
the oral examination was sketchy. After- 
^ wards on 1st October 1931 he again 
'examined the complainant further with 
reference to her written allegations 
against Makhan Lai. The first two ac¬ 
cused men compromised the case with 
the complainant and they thereupon 
were acquitted by the Magistrate under 
S. 345, Criminal P. C. But the Magis¬ 
trate proceeded to try accused 3, Ma- 
khan Lai, who has been convicted 
under S. 447, I. P. 0., and sentenced to 
pay a fine of Jts. 100. This Buie was 
issued on two grounds, namely : (1) that 
the whole trial has been vitiated by 
reason of the fact that the order of issu¬ 
ing process against the petitioner is 
illegal and ultra vires and (2) that in 
view of the fact that a piecemeal exami¬ 
nation of the complainant is not con¬ 
templated by S. 200, Criminal P. C., or 
by any other provisions of the law, the 
trying Magistrate acted without juris¬ 
diction in proceeding to examine the 
complainant afresh on 1st October 1931 
and in issuing processes against the 
petitioner on the basis of that examina¬ 
tion. 

Upon hearing the learned advocates 
and upon a perusal of the record it 
appears to me that there is no force in 
either of the two grounds. The written 
petition of'tbecomplainant was complete 
in itself. It was the fault of the Magis¬ 
trate that he did not on the first date 
completely examine her orally. The 
examination was sketchy. But on a 
later date when the Magistrate found 
the defect in the oral examination he 
examined her once again. For this no 
blame can be attached to the com¬ 
plainant. It is not that she made out 
a new case on the latter date. She had 
made out the case in her written peti¬ 
tion of complaint. The Magistrate cer¬ 
tainly should have examined the com¬ 
plainant in full on the first day. But 
his negligence to do so does not amount 
to an irregularity which vitiptes the 
trial. I am of opiniou that the prooe-. 
dure of the Magistrate although open, to 
criticism was not illegal nor was there 
lany illegality in issuing the process 
'against the present petitioner who<was 
aconsed 3.The learned advocate has pWoed 
before the .Court the decisibo in. the 


case of Sitial Chandra v. Ahadul^-^}^ 
But the facts of that ease are wntlcMf' 
different from the present oasei Shote:. 
a certain case was made out againMt lw(^ 
persons. One of ^tfaem whs hljigia; 
trial and upon a consideration ..of‘ 4^' 
whole evidence be was acquitted. 
after a process was issued upon accused 9 
against whom there was the same.allegiu- 
tion and the same witneasea vmtr' 
brought forward to support the allega¬ 
tion. In these oiroumstanoes this Court 
set aside the order issuing proo6iMi| 
against accused 2. In the pnisent case] 
the first two accused men were-not put 
on trial at all, they having compromised 
the matter with the complainant, pre¬ 
sumably upon paying her adequate com¬ 
pensation. Apparently accused 3 did not 
think it fit to compromise the ease but: 
chose to stand the trial. He thus takes 
the consequence. 

The fine of Bs. 100 would appear to* 
be excessive, but the learned advocate 
for the opposite party points out that 
the petitioner is a person of influence 
and his conduct towards the widow waa 
cowardly. In the oiroumstanoes the fine 
does not appear to be excessive. The 
Buie is accordingly discharged. 

v.S. Buie disohargedi 

' 1. A I B 1926 Cal 79fi»9fi 10 868 s 37 Or L J 
788=53 Cal 606. 
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M. C. Ghosb, J. 

Kanai Das Mohanta —Acoused—Peti- 
tioner. 

V. 

Narayanganj Municipality — Oom<> 
plainant—Opposite Party. 

Criminal Bevn. No. 840 of 1932, Deci¬ 
ded on 13th December 1932, 

Bengal Municipal Acl (3 of 1884), S. 8.. 
Cl. 11—Mabant is enUtiad tn benefit of 
section. 

A Ma)iant is in fact a manager on behalf of 
the idol and os snoh he is entitled to the benefit 
of the provisions of B. 6.01,11. The Mahant'a 
eapaoity to carry oat the orders of the Mnnl' 
cipality is limited, by fte funds obtained by him 
from the properties of the Akbra. If the 'Said 
funds be not suiBcieut, it would not be. jUsiolr 
proper to sentence the Mahant to a fine. - 

CpmO'Ui 

Sura jit Chandra Da^iri'diaPSut^sk 
CAandrft TafwAdat^for Pat$tiott8r, 

M. Sen and JPh4ni < Chak- 

rabtfr<y--'for-the Crowh.;. . '; 

Order.^ln casuKanaldiss i^ahanta 

who fit a Hafaant of Banka Behari Akhra* 
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within Narayanganj Municipality was 
called upon under S. 200, Bengal Muni¬ 
cipal Act, to fill up or cleanse an insani¬ 
tary tank belonging to the Akhra. On 
receipt.of the requisition he filed a re- 
tftesentation to the Municipality asking 
lor six months’ time to carry out the 
requisition. Thereupon the present pro- 
eeoution was instituted. The trial 
Magistrate sentenced him' to a fine of 
Be. 100. On appeal the Additional Dis¬ 
trict Magistrate has reduced the fine to 
Bs. 30 and in addition sentenced him to 
a daily fine of Bs. 2 until the requisition 
■of the Municipal Chairman is complied 
with. The Buie was issued on three 
grounds. The first ground is that in 
view of the provisions of S. 6, Gl. 11, 
Bengal Municipal Act, which lay down 
that in the absence of sufficient foud^ 
in the hands of the Manager, agent or 
trustee, as contemplated in the said sec- 
tioD, no fine could be imposed upon him 
lor his omission to comply with any 
requisition of the Municipality the pro- 
eecutioD cannot be maintained. The 
learned oonnsel appearing for the Grown 
has urged that the Mabanta is in effect 
the owner of the Akhra lands. On the 
other side it is strenuously urged that 
the Mahanta of the Akhra cannot be 


an enhancement of the sentence which 
the appellate Court was not entitled to 
direct. The learned counsel for thf 
Crown has drged that the intention is 
that the daily fine should be imposed for 
a period of 30 days and as such the total 
fine would be than less the fine imposed 
by the trial Court. But on reading the 
judgment of the lower appellate Court 
it does not appear that the said Court 
has limited the fine to a period of one 
month. In the circumstances of the 
case it is inequitable to impose a daily 
fine. It is apparent that the Mahant’s 
capacity to carry out the orders of the 
Municipality is limited by the funds 
obtained by him from the properties ofj 
the Akhra. If the said funds, be not] 
sufficient to fill up the tank it would not' 
be just or proper to sentence the.Mahant 
to a fine. On the other band although 
the petitioner pleaded poverty he did 
not show that he took the urgent steps 
necessary to cleanse the tank so as to 
remove the insanitary condition. In 
this view the fine of Hs. 30 appears to 
be appropriate. The daily fine imposed 
by the lower appellate Court is set aside. 
With this modification the Buie is dis¬ 
charged. 

K.S. Order modified. 


considered to be a full owner of the 
lands belonging to the Akhra. It is said 
that he may not come exactly under the 
definition of a manager, agent or a trus¬ 
tee, but he is certainly less than an 
owner. He is in fact a manager on be- 
ihalf of the idol and as such he is entitled 


to the benefit of the provisions of S. 6, 
iOl.^11. It appears that the Mahant is 


jentitled to the benefits of the provisions 
of that section. 


The second ground taken is that the 
leam^ Court of appeal below was wrong 
in assuming that the filing of the peti¬ 
tion for time to re-excavate amounted 


to an admission of ownership in respect 
of theiank and also that of existence of 
funds by the petitioner. As to this the 
Ending of the Court of appeal belew is 
olear that the petitioner ik the Mahant 
of the Akhra and that the insanitary 
tank isa;^art of the Akhra lands. The 
teamed a^llate Court below found that 
the Mahant must have bad the requisite 
iuadn It is txrged that the pounds on 
vdiloh.thi^ finding was based are rather 
weak. ^ Tbe > third ground taken, is that 
*4ibiii^{uspp»itioh of a daily fine, is; clearly 
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Mukerji and MalijIK, J.T. 

Kalidas Das —Defendant—Appellant. 

• V. 

Satyesh Chandra Sarkar and others — 
Plaintiffs—Respondents. 

Appeal No. 167 of 1931, Decided on 
27th April 1933, against original decree 
of Sub-Judge, Birbhum, D/- 26-4-1930. 

(a) Bengal Land Revenue Salea Act (11 of 
1859), S. 37— Estate sold for arrears of reve¬ 
nue recorded in separate number—Mere fact 
of portion of estate being joint with other 
estates does not alter its character as entire 
estate. 

When an estate sold for arrears of revenue !s 
recorded in a separate number in the Collector's 
rent-roll with a separate tevenne assessed upon 
it, and the specification in the saSe-certifioate 
granted under S. 38 in the form prescribed by 
the Act ebme that the estate sold is an entire 
estate the mere fact of a portion of the lands of 
the estate beiug joint with.thosa of certain other 
estotes cannot stand in the way of its being an 
entire estate within the meaning of S. 87: 
a C. W. N. 339 and 37 Oal. 390, Sef, (P 557 0 3} 

(b) Bengal Land Ravenna Sales Act (II «f 
1859), S. 3—Sale bald ea Isfilure to pay ar- 
raare within data B|weifiiKl,.ftt S. 3 is yraper. 
. A Bole held forh^ra to pay ailean'of i^'fapae 

tbeBunaMof tlw dMatfUpl^ m ia sot 
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with«>Ht u^dictioo and hence ie valid: A. I. B. 
1981 P. C..t(7; A. I. B. 193-2 F. C. 61 and A, I. B. 
1989 Cal. 158, Bef. [P 667 C 2; P 668 0 1] 
. (c) Meana Profita — Plaintiff precluded 
from obtaining khaa peaaeaaion—Decree for 
meane profita can be aliotred—-Civil P, C. 
(1908), O. 20, R. 12. 

Though ordinarily a decree for mesne profits 
can only follow a decree for possession and when 
the plaintiff fails to obtain a decree lor posses¬ 
sion, a clKim for mesne profits should not be 
allowed; still when the plaintiff is precluded from 
obtaining khas possession, ho cannot be deprived 
ot his right to mesne profile till the date to 
which he is entitled to possession. [P 568 C 11 

(d) Mesne Profits—-Claim for meane profits 
against trespassers—Nature of decree to be 
passed indicated—Civil P, C. (1908), O. 20, 
R. 12. 

In the case of a claim for mesne profits two 
courses are loft open to the Court: A decree for 
mesne profits may be passed jointly and severally 
against all the trespassers who may have jointly 
kept the plaiotifis out of possession for any 
particular period, leaving them to havo their res¬ 
pective rights adjusted in a separate suit for con¬ 
tribution; or, the respective liabilities of such 
trespassers may be ascertained in the plaintifi’a 
suit against them, and a decree on the basis of 
such several liabilities may be passed against the 
respective trespassers in plaintiff's favour. 

IP 5^8 C 21 

Amarendra Kath Hone, Bijav Kumar 
Mukerji and Hari Prasanna MukJierjee 
—for Appellants. 

S. C. Basak, liiipendra Coomar Mitter, 
Oopendra Nath Das and lihutnath 
Chatterjee—ioT Eespondents. 

Judgment .—This appeal has arisen 
oat of a suit which was instituted by 
the plaintiffs for recovery of possession 
of a patni taluq on a declaration of the 
plaintiff’s title thereto and after annul, 
ment of the encumbrances, * if any, 
claimed by the defendants, and also for 
mesne profits. A decree having been 
passed in plaintiff’s favour defendant 2 
has preferred this appeal. 

The facts, according to the plaintiffs, 
are the following: Tousi No. 148 of the 
Birbhum Oolleotorate which comprises 
lot Gomai was sold for arrears of reve¬ 
nue on 27tb March 1924, and was pur- 
chased by defendant 17 in the benami 
of defendant 16. On 7th December 1924, 
defendant 16 took possession of the 
mehal through the Collectorate. Tlwre- 
after, on 5th January 1925-, defen¬ 
dant 16 executed, a deed of release in 
favour of the deifeudant' l7. On SOth 
January 1925 (**17 th Magh 1881) defen¬ 
dant 17 settled the. naebal in patni v^ith 
the pUintifTs vvith power to annul in- 
oumbrauoeSi if . any. The samiudari 
^g)naUy, belongs,d tp.the., deity ^dha* 


raman Jieu-.Thaknr and there 
patni under it of which the boldhr.nt !, 
the time of 'the salef was defexsde^' 
Defendants 2 to 12 are darpatuMlsj^M 
several interests under defee:dii0;l'<; 
these defendant 3, who is the 
has 13 as. odd darpatni mterest 
of the villages, and eight .apnas dllt;^ . 
patni. interest. in the sixtb^une-^lfA 
Gomai consisting of six villages in fill. 
Defendants 13 to 15 are mortgagees from 
some of the darpatnidars. The- contest*- 
ing defendants were defendants 1 and 2, 
who took' various defences.. Of these 
such as are of any importance now will 
be referred to bereaher. The suit, was 
instituted on 27th January 1926. . Dor- 
ing the pendency of. the suit the patni 
of the plaintiffs defaulted in the pay. 
ment of its rents and in oonsequeooe 
thereof it was sold under the Batni Regu¬ 
lation on Isi Jaistba 1835 and purchased 
by defendant 17. 

The Subordinate 'Judge declared the 
plaintiff’s title to the patni up to Ist 
Jaistha 1.835, the date on whioh it was 
sold as aforesaid, and annulled the in- 
oumbrauces of defendants 2 to 12, He 
held that defendant 1 is only a benami- 
dar for defendant 3. He held further 
that the plaintiffs were not entitled ^ to 
get possession as they had no subsisting 
interest at the data of the decision, the 
patni having been sold up as aforesaid 
on 1st Jaistha 1335. He held however 
that the plaintiffs were entitled to mesne 
profits from defendant 3, in respect of 
the period of one year from 30th Janu¬ 
ary 1925 (=3l7th Magh 1381, date of the 
creation of the plaintiff’s patni) up to 
27th January 1926 (date of this suit), 
such means profits to be tbs amount 
which defendant 3 as patnidar had to 
pay to the zamindar; and that for a 
period of two years and three months, 
i. e., from the date of suit up to let 
Jaistha 1335 (date of the sale of the 
plaintiff’s patni) the plaintiffs would get 
mesne profits against dsfendauts 3 to 12, 
jointly, on the . footing of their being 
trespassers, such mesne profits being 
what the defendants themselves, could 
have realized from the - tenant! -.-ol the 
mehal. . . , . \ 

The appeUaut’s first contention is that 
the pnrohaser which dejfendant. 16. made 
was not on bsb^t defendant 17 ^ bub 
was a pnroboee made lot the' benefit, bt 
the fieinntting pmprietore:, It ep^rsi 
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that the appeals which defendacb 1 and 
defendanb 3 respeobively filed before bbe 
Commissioner, for sebbing aside bbe reye-. 
nne.6al8, defendanb 1 alleged thab the 
sale had been, broughb abonb by the pro- 
pfiobors in oollnsion wibh bhe darpabni- 
dars, and on bhe oiiher band bbe allega- 
bion made by defendanb 2 was bbab bhe 
pabnidar- who according to bhe terms of 
his lease was liable bo pay the Govern- 
menb revenne wilfully defaulted and 
managed bo bring abonb the sale in col¬ 
lusion with bhe proprietors (vide Ex. Z). 
It appears thab about the time of the 
default defendanb 2 himself was in heavy 
arrears, nob having paid the rents of bhe 
darpabni for bhe years 1326 bo 1329 
B. S. and a suit for the said rents 
amounting bo over Bs. 5,000 was pend¬ 
ing against him (vide Ex. M). lb also ^ 
appears thab defendanb 1, about bhe said 
time, had nob paid bhe pabni rent for the 
three quarters ending wibh December 
1923 or January 1924 (vide Ex. 6). 
There is no indication of any collusion 
between bhe proprietors either with the 
pabnidar or with the darpatnidars in the 
matter of bhe bringing abonb of the sale, 
and the sale does not appear bo be any. 
thing else than an ordinary incident 
brought about by the failure on bhe part 
of bhe pabnidar, who hod undertaken 
the liability to put in the revenue and 
omitted to do so, and such omission 
again having been due bo the heavy ar- 
rears for which some of bhe darpabni. 
dars, including defendant 2 himself, 
were responsible and for which a decree 
was subsequently passed against him. 
The oral evidence which the contesting 
defendants have adduced for the pur. 
pose of establishing that defendanb 16 
was the benamidar of the proprietors and 
not of defendant 17 consists of the testi- 
mony of ^he son of defendant 2. 

Defendant 2 has not examined him¬ 
self, though he was present in Court at 
the tii^ of the trial. His son, who is a 
pleader, has seid that defendant 16 was 
bidding at the , sale at the dictation of 
the proprietors, Dharan^arBanerji and 
others ahd t^t Dbarant paid the con- 
siderabios!^. meiiey to His ; Ammnkhtear 
Sarat Ohahdta Hookerji who put it in. 
Se deposed that defendant 16 was 
the Bead Master of a & jbool wblcb be-; 
lQtt|^^|!D the said proprietors, and of 
whit^^haranl was the Secretary^ We 
liatgrtixapAined the evidence of this wit¬ 


ness with care, bat we regret we cannot 
come to any other conclusion as regards 
his evidence than what the Subordinate 
Judge has done. The learned Judge has 
given very good reasons for his view that 
this evidence is nob reliable. 

An attempt has also been made on 
behalf of the contesting defendants to 
establish that it was with the money 
belonging to the proprietors that the 
purchase was made by defendant 16, by 
showing that on 27th March 1924, tho 
date of the sale, the proprietors bor¬ 
rowed a sum of Bs. 6,001, from the father 
of defendant 17 upon a handDote(Ex. l), 
it being said that from out of this money 
the consideration nioney as well as the 
revenue for the next instalment that 
bad already fallen due were subsequently 
paid. This circumstance has also been 
sought to be reinforced by the fact that 
in 1927 the father of defendant 17 in- 
stituted a suit (Ex. D) upon this hand- 
note but eventually allowed the plaint 
to bo rejected for default of payment of 
deficit court-fees. What inference the 
appellant exactly desires to draw from 
this last mentioned fact is not very 
clear, so long as it is not the case that 
the loan was fictitious. But it is said 
that this fact shows that some sort of 
an arrangement must have been come to 
between the parties, because it is not 
reasonable to suppose that a lender of 
such a large sum of money would allow 
the plaint to be rejected, unless he re¬ 
ceived satisfaction in some way or 
other. Now, on an examination of the 
materials on the record it seems to us 
clear that there has been no real at¬ 
tempt made by the appellant to estab- 
lish that the money was borrowed by 
the proprietors for the purpose of pur¬ 
chasing this property at the sale or that 
any part of the money wont for that 
purpose. The proprietors appear to 
have borrowed large sums of money from 
the father of defendant 17 on other 
bonds and band-notes and stood in¬ 
debted to him for those loans: vide 
para. 7 of the plaint Ex. D. The fact 
that defendant 16 is a teacher in the 
school belonging tio the proprietors 
does not go very iw. Nor is anything 
improbable in the explaimtion thafr 
Sarat Chandra Mookerjde,;^^^ happens 
to be Ammnkhtear of tibe proprietors 
was engaged by defendapl 16 to do the 
work of patting in. .'^hi /iAeopy on Jbis 



1933 


EALIXiAS ▼. SaTYESH Ch^1>BA 



bdhalf. ’^Defendant 17 examinetil him- 
eelf as a witness and very clearly stated 
in his evidence that bo was the real 
purchaser and that defendant 16 was 
^ his benamidar. The time for making all 
these suggestions was when he was in 
the witness box, but it is noteworthy that 
not one of, these facts and circumstances 
was put to him in his cross-examination. 
The conclusion we have formed is that 
the appellant was apprehensive that the 
facts and circumstances upon which he 
now relies would have been satisfactorily 
explained if they were put straight to 
defendant 17 and so ha did not venture 
to ask him anything about them. The 
brother of defendant 16, who is joint 
with the latter, was also examined as a 
witness on behalf of defendant 17. He 
has said that he and defendant 16 are 
debtors of defendant 17, a fact which 
would make it probable that defendant 
16 would be used by defendant 17 as a 
benamidar. To him also nothing was 
suggested in cross-examination. The 
subsequent conduct of the respective 
parties to which the Subordinate Judge 
has referred in detail, namely, tho 
taking of possession by defendant 16, 
the execution of the deed of release by 
him in favour of defendant 17, the regis¬ 
tration of the name of defendant 17, 
and tho payment of revenue by defen¬ 
dant 17 since then without any attempt 
being made by the proprietors for get¬ 
ting possession of the property or for 
payment of revenue, also support the 
conclusion that defendant 16 was the 
benamidar for defendant 17 and not for 
the proprietors. 

The next contention urged on behalf 
•of the appellant is that the towzi which 
was sole, though it bore a separate 
number and a separate amount of Gov¬ 
ernment revenue, was not an entire 
estate within the meaning of S. 37, Act 
11 of 1859. It has been urged that the 
portion of an estate for which a separate 
account is opened under Ss. 10 and 11 Act 
11 of 1859 and the portion from which 
it ie separated are equally "shares” 
within the meaning of S, 10 of •^tbe''Act 
«nd are both liabU to all the incidhats 
of a "share” and neither can be otin- 
eidered an-gptire estate: Monohut Mu- 
Jarji V. ffuro Mohun Mukerji (1). By 
reference to the documents betriagon 
.4ihe point ( Bx. tf and Ex. L series) , the 
■ir(lW4)lWB36. . 


previous history qif the lahds has 
placed before ns. an^'from eartaUa Uthgt 
documentary evidenhe {Bx.’. J, 

Ex. S series and< Ex. Q) and 'iilso< ;^ 
evidence it has been' shown thf^^hWis , 
has been no pattition of the lands 
the Estates Partition Act. And uif)^ ' 
this it has been argued that unless therd 
has bean a partition of the landB’ them* 
selves under the provistona of that Act, 
and So long as the lands themselves 
remain joint, the creation of saparatis 
towzis with separate revenues does hot 
make the towzis entire estates hut only 
shares of estate. As authority for this 
oontentioD reference has been made to 
the case of Koowar Singh v. 0our Sun- 
dar (2). The case referred to, ih our 
opinion, lays down, no such proposition; 
it only states what the effect of a parti, 
tion by the Oolleotor made > under that 
Act is. The Estates Partition Act cants 
into existence in 1876, while the estate 
now represented by towzi No. 148 origi. 
nated so far back as in 1799. It hasj 
been held that when an estate sold fon 
arrears of revenue is recorded in a sepa-. 
rate number in the Collector’s rent-roll 
wi^h a separate revenue assessed upon 
it, and the specification in the sale-; 
certificate granted under S, 28, Act 11 of! 
1859 in the form prescribed by the Act' 
shows that the estate sold was an entire! 
estate the mere fact of a portion of the' 
lands of tho estate being joint with those] 
of certain other estates cannot stand in 
the way of its being an entire estate 
within the meaning of S. 37 of the Act: 
Kamal Kumari v. Kiran Chandra (3) 
and Preo Nath Milter v. Kiran Chandra 
Soy (4). The sale certificate (Ex. C) in 
this case and the fiegieter Ex. 2 (2) 
sufiiciently show that the .tpwzi is an 
entice estate. It also appears' that the 
Collector treated the estate as an entire 
estate and sold it as such : vide Bobo, 
kari: Ex. Y. 

It was next argued on the authority 
of the decision of the Judicial Com¬ 
mittee iu the case of Ml. Saratwali v. 
Surja Narain (5) that the eale held was. 
without .jurisdiction. The. coi^entlhn,! 
in our opinion, Is not tenaMet^or' thh 
simp le reason that in 1^ is : 

a. (1897) 34CW 887. • . 

8.(1898)aD'WN.aas, . 
4.U9oo)i«Pai'W0i " ■ i 

8. A IB1981 B‘C,87wl8al Q BT8««) ?«.*!»; 

' (PC).- . ... T ; ■ 
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.abundantly clear that 12th January 
1924, failure to put in the arrears 
the sunset of urbioh date brought about 
the sale, was the date specified in S. 3 
and not. S. 2 of the Act, This decision 
of the Judicial Committee has been ez> 
plained by a later decision of their 
'Lordships in Krishna Chandra v. Pabna 
Dhanahandar Co. (6) and also by the 
decision ot this Court in the case of 
Badha Oobinda Deb v. Girija Prasanna 
Mookerji (7). 

Thi next contention of the appellant 
relates to the question of the plaintiffs’ 
right to annul the under-tenure. We 
think the words of the plaintiffs’ patni 
lease leave no room for t-his contention. 
It is quite true that by reason of the 
fact that the plaintiffs’ patni was sold 
up subsequently to the institution bf> 
the suit, the plaintiffs at the date of 
the decision of the Court below 'were 
not'bntitled to obtain khas possession. 
But defendant 17 has not said anything 
against the plaintiff’s right to annul 
the under.tenures and such right was 
exercised by the plaintiffs at a time 
when they were folly competent to 
do so. 

The last contention relates to the 
question of mesne profits. As regards 
this matter, it has been argued in the 
first instance that a decree for mesne 
profits can only follow a decree for 
possession, and that when the plaintiffs 
have failed to obtain a decree for posses, 
jsion their claim for mesne profits should 
;not have been allowed. The proposition, 
which the appellant has thus pro- 
pounded and which under ordinary cir* 
cumstanoes is perfectly sound, cannot 
be regarded to be applicable to the pre- 
{sent case in its special circumstances. 
It is only because of the sale that took 
'place during the pendency of the suit 
that the plaintiffs are precluded from 
jobtaining khas possession. This can. 
not deprive the plaintiffs of their right 
to mesne profits up to the date op to 
which they were entitled to possession. 
So far as the principles as regards cal. 
culatioD <>f mesne pr^ts are concerned, 
it seems to us that the learned’ Judge 
WAS right in making defendant .3 alone 
liaj^tf lo r the period. u p to the date 

i c aio« csF a eg 
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snit on*the footing of his Ininf the 
patnidar. As regards the period sub. 
sequent to tlje institution of the suit he 
has made defendants 2 to 12 liable 
jointly on the footing that they were 
trespassers since that date. As has been 
pointed out in the case of Basanta Ku~ 
mar v. Bam Sundar (8) in the case of a 
claim for mesne profits two courses axe 
left open to the Court. A decree for 
mesne profits may be passed jointly and 
severally against all the trespassers who! 
may have jointly kept the plaintiffs out' 
of possission for 'any particular period, 
leaving them to have their respective, 
rights adjusted in a separate suit for! 
contribution ; or, the respective liabi¬ 
lities of such trespassers may be ascer¬ 
tained in the plaintiff’s suit against^ 
them, and a decree on the basis of such 
several liabilities may be passed against 
the respective trespassers in plaintiffs’ 
favour. 

This, in our opinion, was a case in 
which the latter coursa should, if pos¬ 
sible, have been adopted. It appears 
however that the appellant never asked 
the Court below to proceed on such lines, 
and indeed furnished no materials nor 
adduced any evidence to enable the 
learned Judge to apportion the mesne 
profits amongst defendants 2 to 12 inter 
se. The learned Judge seems to have 
been perfectly willing to help the appel¬ 
lant in that way, as would appear from 
the following observations of his in his 
judgment : 

‘‘The liability of the other defendants cannot, 
be apportioned in this suit as the defendants 
did not adduce any evidcnco to show what sum 
each of them realized after institution of tho suit 
till iBtJaistha 13:6 B.S.” 

On'19th April 1927 defendant 1 insti¬ 
tuted a suit, being B. S. No. 11 of IdJJT,. 
for the rents of the derputni for ^a 
years 1330 to 1333 against defendant 2, 
that is to say the appellant, and his oo- 
sharer. The suit was decreed on 24th 
July 1928, and it appears that the de¬ 
cretal dues were realised on let August 
1929. The result of this realisation baa 
been that defendant 1 has received frCm 
the appellant and bis oosharer a portion 
of the amount for wbieb defendants 2 to 
12 stand liable on aocoput of meene 
profits under the decree which the Sub. 
ordinate Judge hae made in this case, 
namel:^' rneme profite Ibr the period 

8. A.X B1989 Gal 600 Si X88 IQ SdiT s.MCij 
859. - „• 
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commeocm^ from the date of inatifeatioa Pugh and }babm Paid Chtmdiw^^^" ' 
of this suit, (i. e. 97th January 1926) for Petitioner. . ; ■, ■;*. 

up to the end of Ghaitra 1333. We N. N. Siroar, BaUndra Nafh Chemi, .\ 
appreciate that there is some amount of dhury, Basak, .Kanai Dhtm 
hardship on the appellant for what has Bihari Daa Gupta, 

'happened, but for this we do not see Pran Dhan Da and Parish 
that he is entitled to any relief as ■~for Opposite Parties. - . 

against thp plaintiffs. It was for the Quha, J , — These rules are dli^te^ 

appellant, if be wanted to have any against an order passed by the Subm^i.' 
relief, to take suitable steps in the oate Judge, First Court', 24.Parganat> 
present suit by applying for apportion- on 30th January, 1982, in Title SnitSfos- ' 
ment and placing proper materials before 84 and 164 of 1930, holding that thn' 
the,Court for that purpose. additional issues 14 to 20 raised intuit 

The result is that, in our judgment, No. 84, and the additional issue raised 
this appeal fails and should be dismissed in Suit No. 164 which is in’the lame 
with costs to the plaintiff-respondents terms as issue 15 in Suit No. 84t del- 
hearing.fee being assessed at 10 gold cribed as issues of law" may^be tribd 
mohurs. ■ first, and also that the suits '* may be 

K.S. Appeal dismissed. disposed of on the issues of iaw only." 

- The history of the litigation has bisen' 
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set out in very great detail in the ap¬ 
plication to this Court on which these 
rules were granted, as also in the affida- 


Dehendra Narain Jiloy—Petitioner. vita 6led by the parties in this Court: 

V. The suits out of which these inles have 


Jogcndra Narain Deb and others — 
Opposite Party. 

Civil Revn. Nos. 141 and 142 of 1932, 
Decided on 12th July 1932, against order 
of Sub-Tudge, 1st Court, Alipore, D/.30th 
January 1932. 

{*) Civil P. C. (1908), O. 14, R. 2 and 
O. 15, R. 3 — Application made after date 
fixed for first hearing for trial of seme of 
issues as issues of law without taking evi¬ 
dence—O. 14, R. 2 or O. 15, R. 3 has no ap¬ 
plication. 

Order 14, R. 2, refers to the stage of settle¬ 
ment of issue, and 0. 15, B. 3 contains provi¬ 
sions similar to those contained in 0. 14, B. 2 
for disposal of a suit, at the first hearing. Hence 
these p-pvisions have no application to a case, 
where an application is made after the date fixed 
for first hearing, for the trial of some of the is¬ 
sues raised in a suit as issues of law, without 
taking evidence. The question arising for con¬ 
sideration must therofore bo dealt with quite ir¬ 
respective of the provisions of the Cod^ of Civil 
Prooadute. [P 860 0 1] 

(b) Practice—Piebameal trial of euit. 

Though the trial of suit piecemeal has been 

condemned on the ground of inconvenience and 
costs involved in such procedure, it is impossible 
to lay down a general rule in this behalf : it 
depends on the facts and olrcumstances of each 
particular case. [P 660 011 

(c) Civil P. C. (1908), S. 119-High Court 
ho* power to pate such order aa weutd moot 
the eoda of juatico in caaoa boloro It. 

The High Court can in exercise of. the-revi- 
eional jurisdiction and in the exeroiee of the 
power of superintendence vested in if, past euA*' 
order as le called for by the pdcnliar facte end 
ciromastancei of the cw in order to martjhe 
ends of jnstloo. t? *3 


arisen relate to toe title of the peti¬ 
tioner as claimed by him to the Bijni 
Raj in Assam, and to a certain item o{ 
property belonging to the Raj which i 9 
in Bengal, In view of the passing of an 
enactment known as the Bijni Snocei. 
sion Act, 1931, (Assam Act 2 of 1931); 
which received the assent of the Gover¬ 
nor of Assam on 27th Match 1931, and 
of the Governor-General of India, on 9tb 
May 1931; and was published in the 
Assam Gazette on 20tb May 1931, ad¬ 
ditional written statements were filed in 
the suits and additional issues to which 
reference has been made abovb were 
raised, at the insiaDce of the parties 
concerned. The Court was then 
to take up these issues for deei^oo' aa 
preliminary issues, and the application 
in this behalf was opposed by the peti- 
4iooer in this Court, as also hy Fur- 
nendra Narain Deb and Surendra Narain 
Dab, plaintiffs 1 and 2 in Suit No. 164 
of 1900. The objection raised in thie 
behalf has been overraled primarily 6ft 
the ground that B. 2, 0. 14, and B, ,8t ofi 
,0.15, Civil F. C„ gave power to theiiiidnl 
Court to hold piecemeal trid, aq|^ ih(i4 
power should be axercisedda 
It has to he noticed ihat.^^.^ .B.>2> 
refers to the stage of s^rlftmipfiol isicM^ 
and 0.15, B. 3 oon^us t^yk!oia9 sfu^^ 
lar to those oon4s4he^-in' B. i ^ 
diipoasd of ft suit ftf heiiijiftgi 
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These provisions Appear toliave no ap. 
plication to a case like the one before 
us, where there was the application 
made after the date fixed for first hear, 
jibing, for the trial of some of the issues 
raised in a suit as issues of law, without 
taking evidence. The question arising 
for consideration must therefore be dealt 
with quite irrespective of the provisions 
of the Code of 0ivil Procedure to which 
reference has been made above. 

The trial of a suit piecemeal has some- 
itimes been condemned by their Lord- 
ships of the Judicial Committee of the 
Privy Council, on the ground of inoon- 
venienoe and costs involved in such pro. 
eedure, on the facts and circumstances 
[of the particular cases before them ; but 
it is impossible to lay down a general 
rule in this behalf. In the case betbrf 
us regard being had to the history of the 
litigation and in view of the line of de¬ 
fence taken after the Bijoi Succession 
Act came into operation, it could not be 
teuccessfully contended that the trial 
Court was not to be permitted to exer- 
•cise its discretion in the matter of pro. 
«edure to be followed in the trial of is- 
eues raised by the parties. It seems to 
us however that it would not be right 
for the trial Court to treat the additional 
issues raised in the suits as issues of law 
in the sense that they are pure questions 
of law, as distinguished from mixed 
questions of fact and law ; nor was the 
Court below right in observing that the 
suits "may be disposed of" on the iskues 
of law only if the observation indicate 
that the other issues raised in the suit 
oould be treated as non-existent. 

In our judgment, the order of the 
Court below should be varied ; and we 
direct the Subordinate Judge to take up 
■the additional issues 14 to 20 in Suit 
No. 84 and the additional issues raised 
inSoitNo-16^1 trial. The patties are 
io be called upon to adduce* evidence 
bearing upon those issues, if the Subor. 
•dinate Judge considers that evidence is 
necessary for the determination of-'those 
issues. In the event of these issues 
being ^.ectded against the* plaintiffs, the 
suit iiiidl be dismissed; on the other 
hand on their being decided in favour of 
the plaintiffs in the suit, the trial Court 
vdil take up ‘ the issues raised in the i 
audts jbefore the additional inueswere 
fxatni^, and proceed to deal with thtm 
dlspoee of .|^e imits hi aocordanee 
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with Itfw. We make this order in the 
exercise of our rsvisional jurisdiction 
and in thq exercise of the power pf 
saperintendeDce vested in this Court, 
as we entertain no doubt that such an 
order is called for, in order to meet the 
ends of justice in the oases before this 
Court. We make no order as to costs 
in these rules. Let the records be sent 
down as soon as possible. 

M. C. Ghose, J .—I agree. 

K.S. Order varied. 
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C. 0. Ghose, Ao. 0. J. and 
8. K. Ghose, J. 

Asiruddin Mondal —Appellant. 

V. 

Latifannessa Bihi and others —Bespon- 
dents. 

Appeal No. 394 of 1931, Decided on 
19th May 1933, from original order of 
First Court Sub-Judge, Pabna, D/- 4th 
July 1931. 

Civil P. C. (1908), O. 20, R. 12 — Final 
decree for delivery of pottesfion in parti* 
tion fuit — Subsequent decree for mesne 
profits in same suit—Execution of decree 
for possession—Fresh notice for execution of 
decree for mesne profits within a week after 
disposel of execution of decree for posses¬ 
sion is not necessary—Civil P, C. (1908), 
O. 21, R. 22 (2). 

In a Ruit for partition a final decree for deli¬ 
very of possession ’of property was passed and 
there was further direction for inquiry into the 
mesne profits. These were enquired into and 
finally there wiis a decree for mesne profits. The 
decree for possession was put into execution and 
within a wees after its disposal, execution of the 
decree for mesne profits was started : 

Held : that both the decrees were passed in the 
same suit having regard to the provisions of 
0. 20, B. 12 and that no fresh notice was neces¬ 
sary. 

Held further : thatby sub-B. 2, B. 22, of 0. 21 
the Court is not bound .to issue notice if it consi- 
dere that the issue of such notice would cause 
unreasonable delay. [P 660 C 1} 

Dhirendra Lai Kastgir and Sudhir E, 
Kastgir —for Appellanli. 

Badkabinod Pal and Jitendra Mohan 
Banerji —for Bespondents. 

Judgnunt. —This is an appeal by the 
judgment-debtor in an execution pro. 
oeeding. Tbe only point is whether the 
execution should fail for want of notice 
under 0. 21, B. 22, Civil F. 0. It ap¬ 
pears that there was a suit for partition 
in which a final decree for delivery of 
possession of property wes made on 
I8tb December 1924, arid there wae a 
further direotiou for inquiry into mesne 
profits. TheiM we)c4 eioquired into and 
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Anally there was a decree for* neeae 
profits oa 31st Jaanary 1928. The 
dporee for poasessioQ was put into exe- 
-cution in Execution Case No. 65 of 1929. 
Within a week after the disposal of that 
*<exQcation case the present execution 
«ass for mesne profits was started.' The- 
point urge^ in this appeal is that as the 
decree for possession of the property 
was separate from the decree for mesne 
profits there should have been a fresh 
issue of notice under 0. 21, B. 22. We 
do not think that this point can be sus¬ 
tained. 

The decree for delivery of possession 
of property as also the decree for mesne 
profits were passed in the same suit 
having regard to the provisions of O. 20, 
ft. 12, Civil P.O. The first final decree, 
which was made on IHth December 
1921, gave direction for enquiring into 
the mesne profits and this was necessary 
because the amount of the decree had 
to be enquired into for the purpose of 
calculation. When this inquiry was 
finished the result waa embodied in the 
decree for mesne profits ; but it docs not 
follow that there were two separate 
decrees for the purpose of notice under 
R. 22, O. 21. Moreover tho point has 
really no substance in this appeal, be- 
cause execution was still proceeding and 
the judgment-debtor had uotico and he 
appeared and urged certain objections as 
to the merits of the claim and these have 
been disposed of by the executing Court. 
'Moreover by sub-R. (2), R. 22 the Court 
is not bound to issue notice, if it oonsi- 
ders that the issue of such notice would 
cause unreasonable delayer would defeat 
the ends of justice. In the present case 
the executing Court has held that as the 
present execution was started within a 
week after the disposal of Execution 
Case No. 65 of 1929 no fresh notice was 
'necessary. In these oiroumstanoes we 
think that there is no merit in this ap¬ 
peal. The appeal is therefore dismissed 
with costs; bearing fee five gold mohurs. 

K.S. Appeal diemiseed. 
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MiTTBB AHP M. C. 

Mahendrakumar Sdiikua 
pellant. 

Deeneshehandra 

pondent. , r - 

Appeal No. 167 of 1932, Deefst^^^ 
4tb January 1983, frofn appellate i 

of Second Sab*Jadge, 24wFargiitias^ jD/.i. 
27th February 1932. 

Provincial IncoiToney Act (l98P)t,'S« 

—E:cccuting Court cbiOHld not eoaf^^ •' 

if it U apprised of insoireoesr-^CifilP', ’ 
(1908), O. 5l, R. M. 

When a Oonrt is appriaed of the p^eney of' 
an application foe insoivenoy in aaottiet 
and of the tnithei fact that snob appiioAffoa>]itad 
been admitted, it should stay its hands SO far as 
the execution of the decree by the creditors of 
the inflolveot is concerned. The exoeating ^urt 
would not therefore be jnsttfled ia holmng the 
sale or in confirming it, if it. is apprised of the 
pendency of the insoivenoy applieatioh, e. gr .by 
an application by an interim Receiver in Iniiol-' 
vency : A I R 1926 Lah 168, IHii. firoln ; A'-t R 
1932Ara<f96; A i R 1928 177 and St 1.0 

829, Bel. on. (P 662 0 1, P 688 p. 1} 

Gunendrakriskna Qkosk — for Appel¬ 
lant. 

Pyarilal Chatterji and KrisUnalal 
Banerjir-tor Respondent. 

Mitter, J .—This is an appeal against 
an order of the Subordinate Judge, 
Second Court, of 21 Parganas, and arises 
out of an application made by the .Offir- 
oial Reosiver concerning an insolvency 
proceeding, in which the receiver asked 
the Munsif of Alipore, who dealt with 
the matter in the first instance, that A 
certain auction sale, which was held at 
the instance of one of the decrae-holdere 
should not be confirmed. The Munsif 
was of opinion that the sale waif not 
illegal and should be oonfinned.. Ab 
appeal was taken to the Court 
Subordinate Judge of 24-Farg4hss. Hh 
set aside the order of the Munsif and he 
was of opinion that the order of the 
Munsif directing the sale and oonfirmii^ 
it shoald be set aside. Against ' this 
order the present . appeal has behn 
brought, and it is contended by the 
cree-holder, wHo is himseif the pars|(flh> 
ter, that the order of the Subof^fife 
Judge is not justified by thee 
of. S. 52, Provincial Insolyf^t^ 

The respondent has takety.ji; ^ 
objection to the hegjring 6t 
and he oo^nds tfaAtho^-weoji^app 
lies to this Obnr|* 14 ^: hot. 
however to dtoide Ihie 


•*'''■ • r,. 

May QhaudhMei0^Bii^- 
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that we are of opimon thaii the appeal 
ehoald fail ' oq the merits. It appears 
tba|i, in the ooarse of the exeoutiop 
proceedings, a receiver was appointed 
by the insolvency Court after the 
application for insolvency at the in¬ 
stance' of another creditor had been 
admiited. The receiver was an ad 
interim receiver. An information of the 
fact that an insolvency petition pend- 
ing before the District Judge had been 
admitted was conveyed to the Mnnsif 
before the sale in execution of the de- 
icree .took place. It is contended on be- 
Ihalf of the appellants that this sale was 
|a valid sale as there was no application 
by the Odioial Beceiver asking that if 
the property had been in the possession 
of the Court, it was to be delivered to 
the receiver within the meaning '' o| 
S. 52. It is contended that the mere 
fact that the executing Court had notice 
of the pendency of the insolvency appli¬ 
cation was not sufficient to justify the 
executing Court in staying the sale, and 
great stress has been laid on the words 
^ the Coart shall, on applioation, direct the pro¬ 
perty, if in the possession at the Court, to bo 
delivered to the receiver." 

It is admitted in this case that there 
was no application made by the ad in¬ 
terim receiver. We ate of opinion that, 
even in snch a case, looking to tho 
scheme of the provisions of the Insol¬ 
vency Act, tbOf executing Court would 
inot be justified in bolding the sale if it 
is apprised of the pendency of the insol- 
jvenoy application. Beliance has been 
placed in support of the contrary view 
pn^ the decision of the Lahore High 
Court in the base of Malta Mam v. Mam 
Itahkaya Mai (l). That was a de¬ 
cision of a single Judge. That decision 
hd doubt snp^rts the contention of the 
appellants. That decision however has 
bsjau diSMftted from in the decisions of 
thd other High Courts in India. Be- 
f^noe may be made in this connexion 
to a docision of the Madras High Court 
in the case of Siyasami Odayor v. C. B, 
Subramania Aiyar (2), where iti' has 
been held thftt an interim' receiver is en¬ 
title to apply. Bsder B. 52, Provincial 
Insolvency'Act. S. ^6%^ as now amended, 
dontem plates the preMbtaijoi) of .ah ap. 
pMisation, ndt, as it used to' do, after 
t^fndioation, hot at an earlier' stage, 
wae.riii-i58.=sf8d I c m 

i.c mtA 


that is 40 say, after an insolvency peti¬ 
tion has been admitted. The eapie 
view has aljpo been taken in the case of 
Anantharama Iyer v, Kuttimalu Koitu 
lamma (8) and also in another oase,^ 
namely the case of Mahasukh Jhaverdas- 
V. Valibhai Fatubhai (4). The Lahore 
case, on which reliance has been placed 
by the appellants, has been commented 
upon by Sir Diushaw Fardunji Mulla in 
the Tagore Law Lectures on the "Law 
of Insolvency in British India.” It 
would be useful to quote his comments 
in this behalf: 

" Two conditions must be satisfied before an 
order can be made by the Court executing the- 
decree for delivery of tho attached property to 
the Official Assignee or receiver. The first is 
that notice must be given to tho executing Court 
of the order of adjudication or of the admission, 
of tho insolvency petition, as the case may be, 
and the second is that theca must be an appli¬ 
cation to the executing Court lor delivery of the 
property to tho Official Assignee or Beceiver. 
If such notice is given and such application is 
made, the executing Court is bound to direct tho 
property to bo delivered to the Ofiicial Assignee 
or Beceiver. It does not however follow that if 
no such application is made, tho Court execut¬ 
ing the decree can sell tho property even if it 
had snch notice as is mentioned above." 


The learned author then refers, in 
support of his view, to tho docision of 
the Bombay High Court, to which I 
have already referred, namely to the 
case of Mahasukh Jhaverdas v. Valibhai 
Fatubhai (4), as also to tho Madras case 
referred to above, namely Anantharama 
Iyer v. Kuttimalu, Kovilamma (3). In 
the latter case it was said that a sale by 
an executing Court, after notice of the 
order of adjudication, was void as 
against tho receiver. The Lahore deci¬ 
sion proceeds on a decision of an English 
Court in the case of Trustee of Wool- 
ford's Estate V. Levy (5). Sir Dinah aw 
Mulla in his lecture points out the. dis¬ 
tinction between a case under the Eng¬ 
lish Bankruptcy Act of 1883 and a case 
under the Indian Provincial Insolvency 
Act, and he is of opinion that the 
Lahore decision is erroneous. The 
learned author points out this ; 

" In support of its judgment the Court lelied 
upon Trustee of Woolfo^’s Estate v. Lesry (fi), a 
case under 8. <6, Bankruptcy Act of 1888. In 
that case it was held that a stle by the Sharifi 
after teoeivihg order in execution of a decree 
against the debtor, though .made with aotioe of 
, order, was valid M a^siust the trustee in 

W i ti m ^ ^ 

4. AIB Bom J 0IW. ' ^ _ 

5. (1898) IQB ^Ww*61 L J Q3, 
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bankiluptoy appointed after adjadioattoSi if no 
application -was made by the Official Beceivei; 
coder that aaotion for delivery of property to 
Inm. The distinguishiog futures of that case, 
are, first, that the sfaerifl after he came to know 
of the receiving order commnnicated vrith the 
Official Becoiver and the Official Booeiver wrote 
to the Sherifi asking him to realise the goods 
and to account to him for the sale proceeds; and, 
secondly, that a receiving order under the Eng* 
lish. law does not vest the debtor’s property in 
the Official Beceiver as an adjudication order 
vests it in the trustee in bankruptcy. The Lahore 
decision, it is submitted, is erroneous.” 

In view of this opinion of the learned 
Tagore Law Lecturer, which is entitled 
to very great weight, we are of opinion 
that the contention of the appellants 
Imust fail. It has been argued that if 
;this view is taken, the words, "on ap¬ 
plication” become superfluous and re¬ 
dundant. There is no force in that con¬ 
tention. The underlying principle of 
the Provincial Insolvency Act, as can 
bo gathered from the provisions of S. 52, 
is that when a Court is apprised of the 
pendency of an application for insol¬ 
vency in anotbor Court, and of the fur¬ 
ther fact that such application had been 
admitted, it should stay its hand so far 
as the execution of the decree by the 
Icreditors of the insolvent is concerned. 
In this view, wo are of opinion that the 
decision of the learned Subordinate 
Judge is right and must he afllrmed. The 
appeal is dismissed with costs. The 
hearing fee is assecsed at one gold 
mohur. It is not necessary to pass any 
order on the application in the alterna¬ 
tive. 


tion aioM and ac«.Baad eliarged.^tii Wliwi t fr- 
ductioa and kidaappiag {•' irraCula«*>irCcH|i{.*.' 
nai P. C. (1898), S. 233. . 

Joint trial'of an aoouaod. eharfsd vrilh oftiiiiM' 
mentioxud in 866 and aaousod ohacMd: wjtli 
ooQunlBsion of both abduotloB andlddUMipixiAitf 
irtSgulac and pnjudicial to the, 
eequently conviotion based on lueh trhCtaqUld - 
be set aside. [p 

Probodh Chandro, Chatterji 
swar Chatterji —for Appellants. ‘ ’ ; 

Panna Lai Chatterji —for the Ctovm; ' 

Judgment .—The appellentfl^; .six - in 
nnmber, have been cotf^icted. 
learned Additional Sessions. J'udgei 
Jessora, on a verdict of the ^ry'divided 
in the proportion of threb to twn; 'The 
Appellants 1 to 5 have been qonVioted 
under S. 366, 1. F. 0„ and senietieed to 
seven years' rigorous impri/ifonment,' 
while appellant 6 has been co^Vioted 
under S. 368,1. P. C., and seiitehbed to 
three years’ rigorona imprisonment. The 
charge on which appellants 1 and 4 
were tried was for. kidnapping and 
abduction. The charge against appel¬ 
lant was for abduction only, as men- 
tioned in 8. 366,1. P. C. Appellant 6 
was jointly tried with the other five, 
for the offence under S. 368,1. P. 0., as 
mentioned already. The first question 
that arises for consideration in the 
case before us is. whether the charges 
as framed and which the first four np. 
pellants had to meet were properly and 
legally framed. The question of fram¬ 
ing of charges under S. 366, 1. P. 0.| 
has received the consideration of this 
Court on various occasions and the deoi- 


M. C. Ghoae, J. —I agree. 

R.K. Appeal dismissed. 

A. 1. R. 1933 CalcutU 563 

Guha and Babtley, JJ. 

Moeam Dafadar and others —Appel¬ 
lants. 

V. 

Emperoi —Opposite Party. 

Criminal Appeal No. 26 of 1933, De¬ 
cided on 5th June 1933, from ordor of 
Addl. SesB. Judge, Jessore. 

(a) Penal Cede (1860), Sa. 366 aed 388— 
AMttsed charged for kidnapping andnb* 
dneUen—Separate ebargaa are negeMary— 
Criminal 1*. C. (1898), S. 221.. 

^eiTean aeonsed is charged, fCr li^nftpi^J^R 
and sMaotioU separate ehaigiss qts necessary aiad . 
' if ihs acoosed is charged only under. B. 888, 'iha 
charge is entirely defective, illegaland . prejodi?. 
cial to the accost: Al B 1627' Qal. 844.’ .wia 
A.IB 1937 Cal-a00,22elc». tP.88803} 

(b) Pedal Cede (1880); Ss. 388 and/Sfi-^ 
JoiarfitjaLaf aeett«tfdcbak8#l 


sions in soma of the recent cases: see in 
this connexion the case of Mafieaddi y. 
Emperor (l) and Isu Sheikh v. Emperor 
(2), clearly indicate bow charges under 
S. 366,1. P. C.. in which kidnapping 
and abduction are both mentiOBed' are, 
required to be framed. In the oasOi 
before ns, there can be no doubt that 
the charges as framed which four bfj 
the accused, persons were to answer, 
were entirely defective in law and were 
not in accordance with the proi>osiHoh 
clearly laid down by this Court in 
oases referred. to above. The. obdi^eej 
against these accused wera noi ^f^Uy. 
framed, and they were. ih.oat/|c^m6i&t' 
prsiudiced at'the txial, .on i^^nt' of 
that., 

-- '■ . —‘ '■■■* ■ ! ■*■*' .......lipJ .Aljj*. > ■ . - 

1. A IB192? 0»1 etlfmioa J.0- a4ei^28. Cr L 
J, 608.'. ■■ ' 

. 3. A i Blest (hi!'3t}04s«8 !.!E 0 .L 

,. ‘i-... 
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The question of joint trial of the ao- 
oQsed: Trial of appellant 5 charged for 
abduction as mentioned in S 36S| I. 
P. C , and not for kidnapping and ab¬ 
duction, for the commission of which 
offence appellants 1 to 4 were charged 
and tbe trial of appellant 6 under 
S. 368 with the other appellants under 
S. S66 was a procedure which could 
not be supported. We are decidedly of 
opinion that the joint trial of this kind 
could pot be supported. We are deci¬ 
dedly. of opinion that the joint trial of 
this kind could not but have, and had 
in fact prejudiced the appellants in 
their defence. In the above view of 
the case before os the conviction of 
the appellants after a trial which was 
irregular and not in accordance 
with law, could not be maintained. It 
was necessary therefore to consider 
whether the appellants should be re- 
tried after proper charges have been 
framed against them according to law, 
a joint trial of all the appellants for 
separate and distinct offences being 
avoided in the interests of justice. The 
evideuoe in the case placed before the 
Court which was fairly summed up by 
the Judge in his charge to the jury, was 
not such as could lead to a unanimous 
verdict of the jury; the jurors were 
divided in the proportion of three to 
two. The Judge’s order, recorded at 
the time of bis passing sentence, indi¬ 
cates some disinclination on his part to 
' accept of the jnry, as returned. Taking 
everything into consideration, and con- 
^fising ourselves to the evidence placed 
before the jury, we are not satisfied 
that the case before us is one in which 
a re-trial should be directed. In the 
result therefore the appeal Is allowed. 
The conviction of the accused appel- 
ignjha in. this case, and the sentences 
paSssd them are set aside. The ap¬ 
pellants ate aoqnitted, and are to be 
set at*liberty, and discharged from their 
bait bonds. 

Ofllofbed, 

. R. 1933 Calcutta 564 
ASD U, 0. OBOSB. pi 
Lai JVsndp and cthers’-^Appel- 

Uttti.'',, 

I)s~~*‘Re8pondeht'> 

. . Aiip^l Ro. 436 of dn 

.. pth * S^ebifttary ' r 


it (a) Provincial Inaolvoncy Act (1820), 
S. 9, Cl. (c)—Act of inaolveney la eommilted 
whan potitioo ia filod by dobtor and petition 
by creditor atuat be filed within three montlh 
from auch date. 

The preRaatation of the petition by the debtor , 
is in itaelf an aot of inaolvenoy. He does not 
ceaae to be so even if the petition is dismissed 
and any oteditor may present an insolvency peti¬ 
tion against a debtor founded on this act of in¬ 
solvency. Bat it must bo done within three 
months of the date on which the debtor pre¬ 
sented his petition and not within three months 
of the dismissal of such petition : AI B 19S1 
Cal 246, Bef. [P 5G5 0 1, 2] 

(b) Provincial Inaolvency Act (1920), 
S. 9, Cl, (e)—Act of insolvency under Cl. (e) 
occurs when property ia sold and not when 
sale ia confirmed. 

The act of insolvency allogod in S. 0, Cl. (o), 
occurs when the property is sold and not when 
the sale is confirmed. Hence a petition by a 
creditor must be made within three months 
from the date of sale. Li' 6G6 0 1] 

Atul Chandra Gupta n.ixdNaniBhusan 
Mukherjee —for Appellants. 

KihUiah Chandra Chakravarty, Pan. 
ohanan Ohosal and Nalhii Kumar IKu- 
kherjee —for Respondent. 

Mitter, J. —This is an appeal by one 
Kanai Lai Nandy and others who have 
been adjudicated insolvents on the peti¬ 
tion of a creditor who is a respondent 
before us. In this petition of the credi¬ 
tor two acts of insolvency were alleged: 
(l) the two appellants filed a petition 
for adjudication as insolvents in the 
Oourt of the District Judge of 24.-Par- 
gannas on dth January 1932 and thus 
committed an act of insolvency which 
continued from dth January 1932 to 
14th March'1932, the date on which it 
was dismissed for default; and (2) that 
some of the properties of the appellants 
had been sold in execution of the decree 
of the First Mucsif’s for payment of 
money in certain execution cases on 
18th January 1932. The present appli¬ 
cation of the petitioning creditor was 
made on 9th April 1932. The appellants 
objected to the said petition on the 
ground, amongst others,'that the peti¬ 
tion befqre insolvency is time-barred in¬ 
asmuch as the act of insolvency as al¬ 
leged by the. said creditor in para. 8 (a) 
of the petition took place more than 
three months befpre the filing of the 
petition of insolvency and also on the 
ground that aetuming that the sale in 
exeoutien of the dedrae for n^oney; was 
an act of insolvenoir.'dbf sain, having 
taken place inoj« .llniii mhi^hff be- 
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fore thstfiling of the creditor’s petition, 
the said-petition is barred by limitation^ 
^ The learned District Jndge was of opi. 
nion that the petition of the petitioning 
creditor was not time-barred apparently 
in the view that the petition of the ore. 
ditor was hied on 9th April 1932 within 
three months from the date of the dis¬ 
missal of fbe appellants’ petition for in- 
solvency for non-prosecution on 14th 
March 1932. Against this order of ad- 
judication the present appeal has been 
brought and it is contended by Mr. 
Gupta, who appears for the appellant 
that the order of the District Judge is 
wrong. He argues that under the pro¬ 
visions of S, 9, Cl. ( 0 ), Provincial Insol¬ 
vency Ant, the act of insolvency which 
is based on the application of the appel¬ 
lants to be adjudicated as insolvents has 
occurred beyond three months before the 
presentation of the petition and conse¬ 
quently having regard to the provisions 
of S. 9, Cl. (c) ths present application of 
the petitioning creditor is barred. He 
argues that as soon as the petition was 
hied by the debtor the appellants’ act of 
insolvency was committed and the peti¬ 
tion of the petitioning creditor should 
have been hied within three months 
from that date. In support of this con- 
tention he has relied on a passage in the 
Tagore Law Lectures on Insolvency by 
the Bight Hon’ble Sir Dinsbaw Mulla 
which occurs at p. 95 of the said book. 
The learned lecturer points out that a 
debtor commits an act of insolvency if 
be petitions to be adjudicated insolvent. 
The piesentation of the petition by the 
debtor is in itself an act of insolvency. 
He does not cease to be so even if the 
petition is dismissed and any creditor 
may present an insolvency petition 
against a debtor founded on this act of 
insolvency. But it must be done within 
three months of the date on which the 
debtor presented bis petition. In sup¬ 
port of this view reference is also made 
'to a decision of this Court given with 
reference to somewhat identical provi¬ 
sions of the Presidency Towns Insol¬ 
vency Act. 

In the case of Anupama pevi y., 
d(u Chattari'ee (l), Bucklond, J;, sitting 
on the original side of this Omri b#ld 
that the fact of the preseh^tion of the 
petition for insolvency^ by . the.debtor 

i: i I a m cai%4«=*iw i 
-im. ■ 


was enact of iasoi^noy nnd 

fact that it would riinritin. an' . . 

the Court for disposaLund tbiet'tfi^ i 

must run from thp.^te of the 

tion of the petition. This would .n{;pear , 

from the bottom of p. 1374 of tbS report ' 

which states what was held by. ‘1^<A‘ ' 

land, J. An appeal was taken. 

High Court on its appellate side t. 

parently the learned oounse^ did hot .* 
think it right to challenge this prdposL . 
tion as laid down by Buckiand, J,., in 
that suit. 'We are of opinion, tbernore 
that the view taken by ihe ilearn^ 
Judge is wrong and that go far' Ss this 
act of insolvency is concerned, the act 
occurred beyond three months from, the 
date of the presentation of the appliea- 
tion of the appellants to be ad}tt|i^*ted 
insolvents the present petition']^'6f the 
creditor is barred. Mr. OhakrAyurty 
who appears for the respondents con¬ 
tends that it was open to the learned 
District Judge to extend the period of 
four days from 5th April to 9th April 
ubder the provisions of 8. 78, Provin¬ 
cial Insolvency Act, which as hO' points 
out is a new section and is not to be 
found in the Presidency Towns Insol¬ 
vency Act. The difficulty in^ aOcepting 
this contention is that this case ^vas 
never made in the Court below. It de¬ 
pends on facts and the appellants might 
rightly say that this ought not tp be en¬ 
tertained in the Court of appeSl as it is 
dependent on facts which requiint to be 
investigated. We are not therefdra pre¬ 
pared to allow this point to be'raised as 
there is no indication of the point either 
in the petition for insolvency or in the 
judgment of the learned District JodgS; 

The second act of insolvency ^leged 
is that some of the properties pf tbh ap¬ 
pellants had been sold in exebutihn of a 
decree and that this petition of the peti¬ 
tioning or^itor is within three months 
of that dale and therefore having regard 
to the provisions of 8.6, Cl. w, Pro¬ 
vincial Insolvency Act, the application 
ol the petitioning creditor should be al¬ 
lowed. It is pointed out however oir be¬ 
half of the^appellants that the. s^Ie in, 
execution of the mouey ^ de*i^: took 
place on 33rd Hovetbber 19el arWlVep- 
pearfrom the onler-sbeet wktieh'is to. be 
found at the last page of;iheilaper-book. 
This act :.6| ihsol^noyeJteo' Vises 
niitte^ .beyopi, tbp, Jietioid' of . tl^ 
moutbseudiabein^ the;; ikrbyU' 
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sibiid' of S. 9, Cl. (e) of tho Ac^. It is 
argued however for the respondents that 
the sale was not confirmed till l&th 
•Tanuary 1932 and consequently the act 
of in^Ivenoy alleged in S. 6, 01. (e), 
must be taken to have occurred not on 
the dat'd of the sale, but on the date of 
the confirmation of the sale and if that 
view ia taken then the petition of the 
or^itor is within time and in support of 
this contention reference has again been 
made on behalf of the respondents to a 
passage ill Tagore Lectures of Sir Din- 
Aaw Mulla at p. 93, where the learned 
author says with reference to an act of 
insolvency mentioned in Cl. (e) that the 
act of insolvency not being an act of the 
debtor runs from the time when it is 
completed, that is, from the moment, 
after the completion of the sale, 
learned author does not state that the 
word “ completion ’’ there is equivalent 
to “ confirmation of the sale.” A sale is 
[complete as soon as property is knocked 
'down and purchased by somebody; con¬ 
firmation comes later. There is no 
authority for the contention that when 
S. 6, Cl. (e), says that the act of insol¬ 
vency occurs when the property is sold, 
we must read into the language of the 
statute as if the words were when the 
sale . was confirmed.” The legislature 
knew the distinction between "sale” 
land " confirmation of a sale ” sod it 
has used language which will go to show 
that the act of insolvency is committed 
as soon as the property is sold and un¬ 
doubtedly the property was sold on 23rd 
November 1931, that is beyond three 
mohths from the presentation of the 
petition out of which the present appeal 
arises. 

The result is that the order of the 
learned District Judge must be set aside 
and the petition of the petitioning ere- 
ditoVitnnst be dismissed. Th^re will be 
no ctfderas to costs. 

Qhose, —I agree. 

K.S. Order set aside. 

'A. 1. R. 1933 Calcutta 566 
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Sm. S^^isona Dast-^Plaintiff Ap. 
pellfiit.' 

*' ' ' ■ V. ■' • 

Prdn^rishna Das and o^eri De^en^^. 
dante^l^^^9esp6odenttf, 

ApttsikfNo. 1.602 of 1930. Decided: on 
lst...;:Decerqberil9i^i 


. Fbavkrisbna (Mukerji, J.) 

(a) Landlord and Tanant'^Rant-^Ooetritta 
of fuapanaion of rant-'Natara aaplained. 

Tbs doctrine qf suspenaion of rent means that 
the landlord may be penaliaed for a wilfully 
wrongful' or tortuous act of his own by which 
he prevents a tenant from being in quiet and 
peaceful enjoyment of the premises demised to 
the latter. The doctrine is a relic of feudal 
times su'd the reasons for the rule have been 
variously stated to be that the landlord ought 
not to M encouraged to injure his tenant whom 
by the policy of the feudal law he is bound to 
protect, that he cannot be permitted to appor¬ 
tion his own wrong, and that because by the 
demim every part of the demise is equally 
chargeable with the whole rent the lessor cannot 
by his own act discharge any part of the bnrden 
during the continuance of the contract : S6 Cal 
866, Ref. [P 667 0 2] 

(b) Landlord and Tenant—Rent—Doctrine 
of euspension of rent—Rules regarding scope 
of doctrine mentioned. 

(1) In cases whore the tenant has not been 

put in possession of a part of the subject leased 
and the rent is a lump rent for the whole land 
leased treated as an individual subject the 
doctrine may be applied. But the doctrine has 
no application to a case where the tenant has 
not been put in possession of the whole land 
leased but the stipulated rent is so much pet 
bigha. Li* 070 0 2] 

(2) Whore the lessor has evicted the lessee from 
a part of the land demised, the entire rent is 
suspended. But, whore the landlord had failed 
to deliver possession of a part of the demised 
premises having been dispossessed by a title 
paramount the lessee cannot claim suspension 
of the entire rent but is liable only to pay a 
proportionate rent for the land in his possession. 

LP 669 C 1] 

(3) Where dispossession or eviction by the 

landlord is found, no consideration whether the 
rental is a lump rental or a rental at a certain 
rate pec bigha or acre enters into the question. 
The real test in such cases is ; was it one indivi¬ 
sible tenancy and was there interference by tho 
landlord with tho due enjoyment of the pra- 
mieoa or any part of them ? In deciding on this 
tost one may consider whether the tenancy con¬ 
sists of separate inousahs or parcels of land 
separately assessed to rent or whether tho tenancy 
is in &ot, and not in law only, divisible or in- 
divisiUe. [P 671 G 1] 

(4) Where tent is assessed at a rate per bigha 
the doctrine will apply if it is a case of dlspossses- 
Biou or eviction by the landlord. [P 671 0 1] 

(6) A, 1. li- 1925 P, 0. 97 should not bo inter¬ 
preted as laying down anything beyond what it 
actually says : Cau law fully diteuued. 

[P 670 C 2] 

Sarat Chandra Boy Choudhury and 
Hiraial Ohakrabarti —for Appellant. 

Sitaram Bonerjee and Debcdirata Mitra 
—for Beapondents; 

Judgment. — Tba plaintiff instiinted 
this snit for reedveiry. of rent for the 
years 1S30 to 1883.B. 6. ^(or h hoiding, 
vrhieh, aeoording to hhv^ ooosisted of 
8 bighas Ifi eottaa ..of Jbffid bprf ,a 
irental of. 
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defendant's case was that crpwAtds of 
100 years ago their predecessors came to 
l^ave a holding under the predeoesshrs 
of the plaintiff which originally con¬ 
sisted of 4 bigbas 17 cottas of land with 
*a rental of Bs. 72-12-0 ; that by a 
measurement subsequently made it was 
found to consist of 4 bighas 16 cottas 
'6 chibaks and its rental waa accordingly 
reduced to Bb. 71<11.0; that by subsequent 
settlements taken >of fresh lands from 
time to time, it eventually became a 
iama of G bighas 8 cottas of land with a 
rental of Bs. 147.8-0, Tbeir case was 
that the plaintiff had forcibly dispos¬ 
sessed them of 2 bigbas 8 cottas out of 
the lands and settled the same with a 
third party. Their case further was that 
when they protested, the plaintiff pro¬ 
mised to give them 1 bigha 3 cottas mere 
land and grant them a permanent lease 
of 5 bighas 1 cotta of land on a rental of 
Be. 120, but that the plaintiff never 
carried out ber promise and on the 
other band placed all sorts of obstacles 
in their enjoyment of the rest of the 
lands and so they are entitled to claim 
snspansion of rent. The plaintiff's alle¬ 
gation on the other hand was that the 
2 bighas 8 cottas of land was taken from 
the defendants with their consent and 
on their agreeing to pay a redncod rental 
of Bs. 90-4-0, and she denied having 
interfered with the defendants’ peaceful 
enjoyment of the rest qf the lands. The 
'Courts below have dismissed tba suit. 
The trial Court observed that it was 


some golden t^peels:;bftl4 .cut .ior cSubMkIM 
tion and the plWnUff'ti' 

only to take a^ray the' land*'' but;.alac^ to to^r' 
her promise of oomsensation/'!’' ■. . 

^Vv 

plaintiff hMlppt some obBt»c3.e8 
way of the defeudaioits* peaceful pomfr- 
sion by cutting off watet suppH fqv' 
irrigation, and I accordingly dp taojt pi^ 
pose to place any reliance on it, I hwrjt 
very oarerully scrutinized the ffhdiitjS 
and have come to the oonclusipn that it 
amounts, on. the whole, to a, fip'^ng of 
wrongful and forcible dispossessioD.. The 
question to be considered is wl^t^er on 
this finding a decree .suspending^ .the 
entire rent is justified. The question 
has been considered in a very large, num* 
ber of cases and it must bp cojaceded 
that there is a considerable .cpnBicji in 
the views that have from tithjs to time 
been taken. It is. nevertheless, in. m^ 
opinion, possible to gather from the de¬ 
cisions, certain principles, which may, 
without difficulty, be held to besnfficietnt 
lor the disposal of the present case. I. 
propose to refer to only such of the deci¬ 
sions as have a direct bearing on the, 
case before me. The doctrine of suspen¬ 
sion of rent, as I understand it, means; 
that the landlord may be penalized for' 
a wilfully wrongful or tortuous act ofj 
his own by which he prevents a tenant! 
from being in quiet and peaceful enjoy 
ment of the premises demised! to the' 


^'unablo to hold that any relationship of land¬ 
lord and tenant existed between the parties in 
respect of a jama of Rs. 90-4-0.” 

The wording of this finding is not 
quite happy but what is meant is clear: 
the Court held that the plaintiff’s case 
that there was consent to the portion 
being taken out and a rental of Bs. 90-4-0 
being agreed upon was not established. 
The Subordinate Judge also has found 
that the plaintiff's case that the defeQ. 
dants willingly gave 2 bighas 8 cottas 
end agreed to pay a rental of Bs. 90-4-0 
was not proved. He has come .to no 
definite finding on the defenda&t'l case 
that after the dispossession thffs was a 
promise by the plaintiff to give them 
i bigha ff cottas more land and to gtant 
them a penhaneht lea^ of bl^as 
1 cotta at a rental of Be. .120, but hM 
observed thus: 

, .'*It seta^ to ms mat the olamcuiti of tito ds* 
leodauti against sneh fq{gtaMioil vstf 


latter. . . 

The doctrine is a relic of feudal times 
and the reasons for the rule have, 
been variously stated to be that thej 
landlord ought not be encouraged tp..in-l 
jure bis tenant whom by the policy of! 
the feudal law he is bound to piraltoot,! 
that ha cannot be permitted to.! .appor¬ 
tion his own wrong, and that because,by; 
the demise every part of the demMs iel 
equally chargeable with the whole rehtj 
the lessor cannot by his own act i^is^, 
charge any part from the burden during 
the continuance of the contract. 
reasons have been pointed by 
Hookerjee, J.. in an elaboratet. i^j^cient 
in vrhioh he baa also Bhp^A.||^wtMif]bla 
has Wn adopted in tbi^bS 

without considerable .divtorjiet^ of bpl- 
nion: see .Bus y. 

Admtniiiydidr ajf very 

1. (1IB09) 86 Oal 10 m 
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early deoision of this Coart, Qopanund 
Jha V. Gobind Pershad (2) Sir Barnes 
Peacock, G. J., qaoted this doctrine from 
Bacon but bad no occasion to apply it 
in the case before him because in that 
ohse the dispossession \7as not by the 
lessor bat by a title paramount, and such 
dispossession justified a decree for ap. 
portionment. A number of decisions 
bearing upon this question are referred 
to in the judgment of this Court in the 
case of Dhanput Singh v. Mahomed 
Kazim Jfapa> ani (g), in which on a con¬ 
sideration of them and of certain English 
anthorities it was laid down that where 
tbe act of landlord is not a mere tres¬ 
pass but something of a graver character 
interfering substantially with the enjoy¬ 
ment, by the tenant, of tbe demised 
property, the tenant is entitled to a sus-, 
pension of rent even though there may 
not be actual eviction, and that even if 
there be such interference committed in 
respect of a portion of tbe property there 
should be no apportionment of rent 
where the whole rent is equally charge¬ 
able upon every part of tbe land demised, 
but if the interference be in respect of 
only a certain portion of the demised 
property the rent for which is separately 
assessed there should be apportionment. 

In Harro Kumari v. Puma Chandra 
(4) suspension was allowed in a ease in 
which the dispossession was in respect 
of a part of a tenure the rent of which 
was reserved at a certain rate per bigha: 
and tbe reservation laid down in. Dhan¬ 
put Singh's ease (3) was explained on the 
ground that in that case, though the 
pathi was granted as a single tenure, it 
was composed of several villages the 
rent of each village being separately 
assessed. This last mentioned deoision 
was followed in Surendra Nath Guha v. 
Kali Kanta (6) and G andra Kanta Das 
y, JSamanath Burman' (6) in both of 
whieh cases the rental was at larate per 
bigha. • In the meantime in the case of 
Amnada Pratady. Mathuranath (7) one 
of tim learned Juidges observed that it 
might be questioned how far the techni¬ 
calities olBi^lisb law should be allowed 
tdaffeqkt;|he delations of landlbrd and 
' tenant jn this coantrV, but' held o n tbe 

" MOkiepe. 

38 Gal 188. 

U C W B 38?». 

exom . ‘ 

2X0198. , ' ■ 



facts that* tbe rule of suspension waa 
inapplicable to tbe case tofore them 

because: . 

“all that ooald be said was that the plaintin 
did not give the defendant possession of a quan¬ 
tity of lands." 

In the case of Pnrna Chandra v. Ita- 
sih Chandra (8), suspension of rent was 
ordered, it being said that the principle 
was supported by a long series of deci¬ 
sions which had been recognized as good 
law for 40 years and that the rule was 
based upon weighty reasons and was de¬ 
fensible on principle. In Sarif Jan Bibi 
V. A/tabuddin Meah (9), the doctrine was 
applied in the case of a tenancy con¬ 
sisting of IG parcels of land, from three 
out of which tbe tenant has been dis¬ 
possessed, and it was observed that the 
reservation in Dhanput's case (3) that 
where the dispossession was in respect 
of only a certain portion the rent for 
which was separately assessed there 
should be apportionment was not founded 
on principle. In Ashiitosh Dhar v. Joy 
Lai Sardar (lO), it waa applied to a 
tenancy where rent had been settled at 
a certain rate per bigha, it being said 
that the rule as to suspension of rent as 
a punishment for the dispossession by a 
landlord of a tenant should not be made- 
nugatory by giving tbe landlord a de¬ 
cree for rent for the portion of the ten¬ 
ancy still in the occupation of the ten¬ 
ant. In the case of Dwijendra v. A flab, 
uddin (11) two* clear pronouncements- 
were made first : 

“The result is precisely the same whether ho 
(the tenant) is expelled by violence or is obliged 
from the exigeucies of the situation, to submit 
to the highhanded act of a powerful landlord;’’ 
and second, 

“The true position is that the eviction of the 
tenant, whether from part of the demised pre¬ 
mises or from the whole, eutaits a suspension of 
the entire rent nhile the eviction lasts, whether 
the tei^ant remains in poase^sioo of the residue 
or not ; the tenancy however is not terminated 
nor is the tenant discharged from the perfor- 
pianoe of his covenants other than payment of 
rent such as a covenant to repair.’’ 

Side by side with the cases referred 
to above there was another line of oases 
in which lihe tenant had not been dis¬ 
possessed or eviote^ by tbe landlord but 
had not been put in po-'session by him 
of the whole ol the lande demised. !Fhe 
case oiAnnada Prasad v,MathuraNath(7} 

8, (1911)910 868. 

9, (l9U)8IC SO, 

10. (1918)18 10891. 5 ' 

11. (1917)89 10 209. , ; , ' ; 
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to \vhioh reference has bee^ made 
above, may be regarded as a ease of this 
oharaoter. Saroda Prasad v. Manmalha 
Sl'ath Miiter (12) is another case of this 
nature in vrhioh it was held, following 
* Annada Prasad v. Mathura Nath (7), 
that where a tenant bad not been put 
in poBsessipn of a portion of the demised 
laud but nevertheless went On paying 
the full rent agi'oed to in the lease, the 
tenant oould not claim an entire suspen¬ 
sion of the rent but only an abatement 
of it. In Manindra Chandra Nandi v. 
Narendra Cnandra Lahiri (i3) however, 
which was a case in which the landlord 
having let out a portion of the land to 
an earlier lessee, let it out again with 
other lands to a subsequent lessee and 
failed to deliver to the latter possession 
of the entire land leased to him, it was 
held that the entire rent should be sus¬ 
pended, the reason given being that 
“ibe landlord having failed to perform the duty 
he had utideriaken the rent ought to be sus¬ 
pended.” 

In the case of Narendra ('handra La~ 
hiri V. Manindra Chandra Mandi (14), 
N. R. Chiitterjee, J., pointed out very 
^clearly the distinction between the two 
Iclasses of cases and observed that 
“there is no doubt that where the lessor has 
evicted the lessee from a part of the land de¬ 
mised, the entire rent is suspended,*' 

but that 

."where the landlord had failed to deliver posses- 
Ision of a part of the demised premises having 
been dispossessed by a title paramount the lessee 
ioannot claim suspension of the entire rent but is 
liable only to pay a proportionate rent for the 
land in bis possession.'* 

While thia was the state of the law in 
this Court a case came up before it, the 
ausQ ol Katyayani Deli v.Udoy Kumar 
Das (15), where, upon the findings, it ap¬ 
peared that the landlord had omitted 
from a bona fide mistake to pat the ten¬ 
ant in possession of a portion of the 
lands leased, the lands being largely 
jangle, and therefore little known, and 
this Court held that the tenant was not 
entitled to a suspension of rent. This 
case then went up to the Judicial Com¬ 
mittee and their Lordships : see K^ty- 
ayani Debt v. Uday Kumar Das (16)* ob¬ 
served : _ _ • . 

13. (1915)3810379. 

18. AIB 1919 Cal 379:;=5210 18«=46 Oal 056. 

14. AIB 1929 Oal 168^7 I 0 806s349 Oal 1019. 

15. AIB 1939 Oal 8463s6910 llTar49 Oal 957. , 

16; AIB 1930 P 0 gTsSS 1 0 110»59 1 A BiOva 
. .09 (Sri 417, ‘ 


‘Tlfe dootriaa of saspaa^n oPrSat, 
tanaat has not bebn pi^t In jpossenion of 
thesubjeot leasad has applied «lsm' 
rent was a luaip »at for the whole land leesOd 
treated as an indivisible sabject'. It hM 
plication to a case where the'etipuletedreut' 

(to muoh pet acre or bigha.”’ , • 

These observations of their L6rdsk|n»> 
have been understood differentljr * ny 
different learned Judges in this Oonr^ i 
and 1 shall now refer to some of tbir' 
cases which have been decided hy t^iis ' 
Court since KatyayanVs case (15). Sushtt, 
Kumar v. Bajani Kanta (17) was a oase<. 
in which the defendants bad purchased 
the lands at an auction-sale in exeoqttoD 
of a rent decree obtained by the land¬ 
lords plaintiffs against the original teO'. 
ants who held them at a rent at a cer- > 
tain amount per bigha, and it was found 
that the landlords, that is to say th» 
plaintiffs, had leased.them ont to a third 
party since the date of the lease of th» 
said original tenants. It was held that- 
Katyayani's case (16) 'Supported a deci- 
siou lhab the rule of snspension of rent 
has uo application in Cases where th& 
stipulated rent is so much per bigha and 
that the rale had been applied in easea 
where the rent reserved is a lump sum 
for the whole land, but that there was 
no authority for the proposition that in 
every such case there would be entirs 
suspension and no abatement of the rent 
Suresh Chandra v. Mathuranaih (18) 
was a case in which it was found that 
the tenant was not pat in possession of 
the whole of the demised premises by 
reason of oiroumstances over which the 
landlord had no control, and the c^ule 
was not applied. 

In Tarap Sheikh v. Kunja Bshari 
Boy (Ilf) the finding was that it was 
possible that the third party who was in 
possession had been in possession frotoi 
before the lease in favonr of the defen¬ 
dants and suspension of rent was not 
allowed. The Court referred to and re- 
lied on Katyayani's case (16), in snpport- 
of the proposition that the doctrine of 
suspension of rant has been appli^ 
where the rent was fixed in a lump for* 
the whole land leased, treatod- as 
divisible subject, and it oanaojil^ 'ap¬ 
plied where the rent , is. th he., ifiked 
according to the area iw po^^ion of 
the defendant, and. th^' tbs jbinotple 

17. Ara-ifl37 Cri 7OTsai^ i.ci n^5^^^^^^ 

.18. AIB 1095 Gti Il67av9aI 0>7. 

19. AIB i996sa98.I a 916. 
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4bf saspension of rent is inapplicable 
vrhere 'the tenant is liable to pay 
according to the stipulation at So tnuch 
•per bigha per year. The doctrine yras 
applied, in the case of Dhirendra Nath 
Soy V. Shabatarini Debi (20) to a ten- 
anoy which bore a lump rental. In that 
case it was said 

“where there ia a tenancy and that tenancy ii 
an indivisible one in which a lump sum for rent 
is to be paid in respect of the whole of the de¬ 
mised premises, if the landlord interferes with 
'the due enmment of the premises or any part of 
them. ... It is not possible for the landlord to 
Assert that any portion of the rent is payable in 
respect of any portion of the promises for in law 
in snch circumstances every piece of the rent is 
payable out of every portion of the premises de¬ 
mised. There is a doctrine for which authority 
-oan be found however that * * where it icnn be 
proved that certain portions of the rent are spe¬ 
cifically assessed and appropriated to certain par¬ 
cels of the demised land and in respect of a ols- 
tinot parcel of which the tent is specified there* 
is an eviction by the landlord, the landlord is 
Antitlod to receive, notwithstanding the eviction, 
his rent in respect of the other portions of the 
land which ate eeparately and specifically as- 
sessed for rent.” 

As I understand these observations 
they do not purport to lay any weight 
on the factor of lump rental or rate of 
rent per'bigha but on the question whe¬ 
ther the tenancy is in fact divisible into 
separate parcels separately and apeoifi- 
oally assessed to rent. This is exactly 
' what was said in Harro Kumari v. 
Puma Chandra (4) to which reference 
has already been made. And this, in my 
opinion, is the correct view to take of 
the matter. In Mahim Chandra v. 
Karam Ali (21) and Abhoy Charan Sen v. 
Hem Chandra Pal (22), the observations 
of the Judicial Committee in Katyayani’s 
case (16) have been taken to mean that 
where there is a lump rental and the 
tenant has been dispossessed by thelsnd* 
lord from a part of the holding, the en¬ 
tire. rent may or must be suspended. 
In .^jjad Ahmad r,Troilakhya Nath (23), 
wbiob was a very special case, the Settle¬ 
ment Officer having found a tenancy in 
iMpec^of the land in actual occupation 
of the tenfiat with a rental which,.was 
fixed b;^ him at lair, the doctrine of sus¬ 
pension of refit, v'M not applied. Ban- 
Mn, 0. obsarviag:: - 

, doomno of auapejoSkHt of Mi Spends 
mMy upon tbJs that the tent' diw is an • entire 
adm ia respect of the land danriaed... . It ap. 

M. Am 193S Oil 895=11910 $9(7. 

SI. AlB 1929 OM 616tBU910 1S9. 

S8. iOH 1999 Cal« m^m 10 fifiSasff 0al 197. 

* S8. AXB X9dS. Oal 4799116 i 0879. 


peas to 9)0 that unlam we are to 8et,juide the 
Settlement Officer’s decision and give no efieot to 
it at all it must be. held that in resmet of the SI 
bighas it has b^en found that the »ir and equit¬ 
able rent is Be. 18; in other words, the entirety 
of the original rent is inconsistent with and bae 
been destroyed by the finding of the Settlement 
Officer." 

In Ebadali v. Fat&ma Bibi (24) which 
was a case of dispossession by the land¬ 
lord, but the stipulatedsrent was a cer¬ 
tain rate per bigha it was held that the 
doctrine was not applicable. In Kali 
Kumar v. Ananda Chandra (25) the dis¬ 
tinction between the two class of cases 
was again pointed out, it being observed 
that neither Katyayani's case (16) nor the 
case of Sajani Kanta Bistoas (17) were 
cases in which there was dispossession 
but were oases in which the ' tenants 
never obtained possession. 

I have carefully considered all the de¬ 
cisions referred to above. My own view 
is that Katyayani's case (16) should not 
be interpreted as laying down anything' 
beyond what it actually says. It says] 
that in cases where the tenant has not 
been put in possession of a part of the' 
subject leased and the rent is a lump' 
rent for the whole land leased ' treated 
as an individual subject the doctrine hasj 
been applied. As their Lordships did 
not express any disapproval of this ap¬ 
plication it may bo assumed that in such 
oases it may with propriety be applied. 
It says then that the doctrine has no ap¬ 
plication to a ease where the stipulated 
rent is so much per bigha. This passage 
in my opinion should not be read as de¬ 
tached from the passage which precedes 
it: the result, in my opinion being that 
what was meant was that the doctrine 
has np application to a case where the 
tenant has not been put in possession of 
the whole land leased bat the stipulated 
rent is so much per bigha. I am clearly] 
of opinion that their Lordships never in¬ 
tended to say anything in approval or' 
disapproval of the applicability of thej 
doctrine in cases of dispossession or 
eviction by the landlord. 

Next, I think there is a clear distinc¬ 
tion between the the two olasses of oases 
to which I haye already referred and 
which wee veryoleatly pointed outlay N. 
B. Chatterjea« Jm in i^^foieoiNare^ra 
Chandra liqhiri "v. MumhdrA Chanda 
Nandi (14), and t ha t di9illifiet|on shofi)d 

S4. AIB 1997^1:9fii^Q6;10 Hit - . 

98.. .(199B) m 1 0W9‘ :ii, ,v ■ •• . 
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be borne in mind in applying iifae decu. 
sion in Katyayani's case (16) to any par- 
(tioular case. Thirdly, I am of opinion 
that .where disposaesBion or eviction by 
the landlord is found, no consideration 
whether the rental is a lump rental or a 
rental at a certain rate per bigha or acre 
^enters into jibe question. The real test 
in such cases is what was laid down 
by Page, J., in the case of Dhirendra 
Nath Boy v. Bhabatarini Debi (20): Was 
it one indivisible tenancy and was there 
interference by the landlord with the 
jdue enjoyment of the premises or any 
part of them ? 1 think however that in 
deciding on this test one may consider 
whether the tenancy consists of separate 
mauzahs or parcels of land separately 
assessed to rent or whether the tenancy 
is in fact, and not in law only, divisible 
or indivisible. In other words, my view 
is that the mere fact that the tenancy is 
governed by one lease and so in law may 
be regarded as one tenure is not enough; 
what has to bo seen is whether in 'fact, 
the parcels are such that deprivation 
from one necessarily interferes with the 
due enjoyment of the others. This is a 
distinction which was clearly explained 
by Maclean, C. J. and Banerji, J., in 
Harro Kumari v. Puma Chandra (4). As 
Bankin, G. .T., has pointed out 
^‘tbe doctrine ot sasponsiou of rent solely depends 
upon this that the rent due is au entire sum in 
respect of the land demised." 

Is it to be said that the rent fixed for 
a particular tenancy is not an entire 
sum in respect of the land demised, 
simply for the reason that in assessing 
it a rate per bigha or acre is taken as the 
basis of the calculation and that rate is 
mentioned in the lease? As observed by 
Page, J.: 

“It is not possible for the landlords to assert 
that any portion of the rent is payable In respect 
of any portion of the premises for in law every 
{doe of the rent is payable out of every portion 
ol the promises demised.” 

Fourthly, I am of opinion that if it is 
to be held that where rent is assessed at 
a rate per bigha the doctrine will not 
apply though it be a case of disposses¬ 
sion. or eviction by the landlord,!^ doc¬ 
trine will fail to achieve ite. object in' 
« vast majority of case* , and w^l bffend. 
against the elementary role that ah party 
eaooot be permitted to apportion hie 
own wrong. The dootrine. hM beed ..ep- 
pUed in tbie ooontry tax well over -60 
years aow« and sfaeold- n^' bg, Kertl^red 


nugatory by rmpbsing on if a reitfijl^n. 
of this character. In my indffii^^-' 
therefore even though this were a 
in which a rate per bigha or aero' tsw; ' 
the basis of oalonlation,. the Subordinate 
Judge, upon the findings as 1 read tbeid, 
was entirely justified in ordeidng'^^e,'ios.; ' 
pension of rent. I am prepare 
to treat the rental as a lump rental,' as 
has been found by the Courts below. 
The result is that in my judgment thia 
appeal ehonld be dismissed with costs; 
Leave has been asked for for preferring 
an appeal under the Letters Patent and 
I grant it. 

E.S. Appeal dismissed. 
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C, 0, Ghose and S. K. GhosB, JJ. 

Sudhir Chandra Pal and another^ 
Appellants. 

V. 

Uttar a Sundari Pal- and others —^Hes- 
pondents. 

Appeal No. 45 of 1930, Decided on 
17th November 1932, against original 
decree of Diat. Judge, Sylhet, D/- 7tb 
January 1930. 

(a) Succecfion Act (1925), St. 2-32 Mnd 
233—Probate Court cannot decida queation 
of title. 

The probate Court cannot go beyond the 
terms of a will and decide a question of title, or 
see whether the petitioners bould come in as 
residuary legatees or their representative or de* 
tarmine if the gift over in will wae valid or not. 
The function of the probate divifdon is to deter¬ 
mine what dooumonts are testamentary, and 
who is entitled to bo constituted the personal 
reprosentativn of the deceased. [F 672 01,3] 

(b) Succession Act (1925), S. 61—Burdens 
of proof. 

Where a will is propounded by a ohief bene¬ 
ficiary under it, who taken % leading part.l& 
giving Instructions for its preparation, «to., it is 
necessary that evidence should clearly prove 
that the testator approved the will; A / JS 1930 
P 0 24, Poll. tP»74 013 

Semendra Kumar Das • and Charu 
Chandra Chotodhuri —for Appellants. 

Qunada Oharan Sen and Paresh Lai 
Shome-^toT Bespoudents. 

S. K. Ghose, /.—The appellants Su- 
dbir OhAndta Fcl and Manorath - Chan¬ 
dra Fal applied for the probat? 6f k-wlU 
gaid to have been executed by Jugitsam 
Pal or in the alternative, fo2 tirfifeifs of 
Adtnintstiatioo with 
.annaxed. Th? will to!;iiu«*(lii!n‘ ii dated 
3rd *Pous 1914 e0Txe#»idiiig to 19tfa 
September. 1907; V .died on Olb 

Pous fdUbvdBf and Ip Ins 

.then in-a ^uab'on, lo gdt ^tlie wlU* 
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registered. By the 'will the testetor be. 
(}oeethed his properties to his eon Surjya 
Kumar Pal aod he further provided that 
in the case of Butjya dying without 
male isnsue his nephews Bam Mohan Pal 
and Dbanram Pal would get the proper, 
ties and he also appointed these two 
persone executors to the will. Sariya 
died on 16th March 1924 and he left no 
issue. Dhanram died on 3id January 
1925. Bam Mohan d^ed on 18th Decern, 
ber 1927. The petitioners claim that 
according to the provisions of the will 
they have become entitled to the ^pro¬ 
perties of the testator and accordingly 
they make the application as above. 
The objectors are Uttara Sundari Pal, 
the widow of Surjya Kumar, and Sashi 
Bhusan Pal, the son of his sister. Their 
case is that the will was not exeoutie4 
by Jugalram Pal who was ill and un. 
contloiouB for 8 or 10 days before bis 
death and that he had no testamentary 
capacity and they further allege that 
after the death of Jngalram and during 
the lifetime of Surjya Kumar the pro. 
perties used to be managed by Bam 
Mohan Pal. He colluded with the sons 
of Dhanram who tried forcibly to make 
Uttara Sundari affix her thumb impres¬ 
sion on a blank stamp paper with a view 
to having a document written in respect 
of the properties left by Surjya Kumar. 
This led to criminal oases and ulti- 
mately Uttara instituted two civil suits 
against the petitioner Manarath and 
others claiming certain sums of money. 
During the pendency of the suits the 
present application for probate was 
filed. The learned Judge held that the 
will was genuine. Bat he further held 
that the gift over in favour of Dhanram 
and Bam Mohan was inoperative and in 
that view he found that the petitioners 
bad no locus standi to make the appli> 
oation. Accordingly be dismissed the 
application. Hence this appeal. 

As regards the question of locus standi 
the learned Judge no doubt refers to 
Ss. 232 and 233, Succession Act. He 
was entitled to read the will in order to 
see whether in the eirbumstanees the 
petitifljpers oould eome in as reiiduary 
j[eg|atees or their representatives. But 
he bail gone further than that. He has 
oohys^ed the will in order to see wbe- 
ther‘.;;t^C gift over in the'will was a 
: vall^v^ pt not Md be has held-that it 
* was ihvalid. Thip ts A question vhisb 


s beyond the scope of the Probate 
Oourt: 

“ The tuDotiou of the Probate Division is to 
determine wHht doonments are teetaniestary, 
and who is entitled to be constituted the per¬ 
sonal representative oE thedecoased.” (Ttiemm ^ 
and Ooote's 1 lobate Practice, Edn. 17, p. 6.) 

The learned Judge was therefore 
clearly wrong in going beyond the terms 
of the will and in deciding a question 
of title which ought to be gone into in 
another Court. The real question there¬ 
fore is whether the learned Judge is 
right in bolding the will genuine. 
On this point the learned Judge has ac. 
cepted the direct evidence as to execu¬ 
tion which was adduced on behalf of the 
petitioners. Mr. Gunada Charan Sen, 
for the respondents has pointed out that 
there are certain circumstances which 
go to show that this direct evidence is 
open to suspicion. Surjva Kumar died 
on l6th March 1924. The present ap¬ 
plication was filed on 13th December 
1928. During this period Ram Mohan, 
Dhanram, and their sons entered into 
transactions treating Uttara Sundari as 
heir to the properties left by Surjya 
Kumar. Ex. 0, is copy of the plaint 
in a suit of 1924 in which Uttara was 
a co-plaintiff with Bam Mohan and 
Dhanram and subsequently Sudhir was 
substituted in place of Dhanram de¬ 
ceased. It is pointed out that in the 
plaint it was definitely stated that Surjya 
Kumar had died leaving his widow, plain¬ 
tiff 4, as his heir to the properties left 
by him. 

On the other hand the suit had re¬ 
ference to properties which were pur¬ 
chased after the death of Jugalram. 
Ex. P is copy of the plaint in another 
suit of 1924 in which Sudhir was one of 
the CO- plaintiffs and Uttara one of the 
pro forma defendants was similarly des- 
cribed as heir to Surjya Kumar. It 
was however a simple money suit. The 
plaint recited that certain dues had 
been partitioned amongst plaintiff and 
pro forma defendants, but Uttara herself 
in her deposition stated that there was 
no partition of the ancestral properties. 
Moreover these are oases of litigation 
with third parties and it does not seam 
essential that a reference should have 
been made to the will, _ 

Then there is Kobala Ex. F of X928 
which was (Kteentod 

Bam Mohan by S«dJ^.8!»d,.bi« bwfebsf* 
It if pointed pb* 
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tio&ed thetein wonld be correet on the 
enppositioQ that Uttarpara waa the heir 
ci Snrjya Kumar. This however is not 
strong evidence and Mr. Sen has con? 
fOeded that in so far as the question of 
the genuineness of the will is concerned 
this does not carry the matter any far¬ 
ther. Mr.. Sen however has drawn our 
attention to certain Jamabandi papers. 
Ex. B series and Ex. U series in which 
the name of Uttara Sundari was mutated 
in place of her deceased husband. This 
only goes to show that so far as the Gol- 
lectorate proceedings were concerned the 
parties continued to treat Uttara as one 
of the family and in fact the name not 
only of Uttara but also of her mother- 
in-law Brahma Mayee was substituted 
in place of Surjya. The learned Judge 
does not expressly refer to these docu¬ 
ments, but ho points out that so long as 
there was no dispute in the family Bam 
Mohan and his brother might not have 
thought it necessary to go to the expense 
and trouble of obtaining probate of the 
will. 1 think this is quite a reasonable 
supposition. There is however evidence 
that towards the end of Bam Mohan’s 
life trouble arose in the family. Uttara 
brought a criminal case against Sudbir, 
his brother Bepin, and others making 
charges under Ss. 355 and 352,1. P. C. 
The case ended on 26th June 1928, the ac¬ 
cused being convicted and hned. Uttara 
says that this case was brought during the 
lifetime of Bam Mohan who died while 
it was pending. Brahma Mayee the step¬ 
mother-in-law also brought a cross- 
criminal case which was dismissed on 
Ist November 1928. 

On 5th September 1928 Uttara 61ed 
these two civil suits referred to above 
against Sudhir and others. According 
to the petitioners Monorath found the 
will and the draft of it amongst his 
father’s old papers in an almirah about 
a month after his death. Mr. Sen has 
contended that it is significant, having 
regard to the ciroumstances, that the 
application for probate was filed on 13th 
]^oember 1928. This no doubt is a 
matter which has to be carefully con- 
iddered. It is quite clear upon, the. evi¬ 
dence that for a long time after, the 
death of the testator the parties lived in 
aoiity. Surjya Kumar lived until 192i 
and until hie death at least Ben Moheu 
or his brother did.^ot feel any heej^ty 
to apply for probate, l^iuram die^ la. 


SCNDAE^i (S. E: Ohoee/J.) 

1925, but the evidence is ' 

Mohan mani^ed the propertfee, ItfleiiO... 
doubt a curious eirouaistaDoe thaft-Bain . 
M^han did'fiot divulge the eJiistoiie6, of .’^, 
the will to hie son and the lait^^fovu^ 
it by accident at a time, when ;it wtft '. 
most opportune. But on the <rthjar 
the dispnte as evideimed by the crimiiMd-; 
cates did not arise until towai^stheend 
of Bam Mohan’s life. Eor a Very long 
time he bad treated Uttara as one of the 
family without raising any troublesome 
question as to her right to the proper¬ 
ties. Whether advisedly or not he had 
not been acting on the will and in the 
circumstances it is not improbable that 
he did not speak about the will at all to 
his young son. 

On the other hand the petitioners 
have produced a body of direct evidence 
in support of tbeir case of the execution 
of the will. The document was wit¬ 
nessed by four persons of whom one had 
since died and another was ill. Two 
were examined before the Conrt and they 
were believed by the learned Judge. As 
regards Brindabau Ohaodra Pal, P. W. 4, 
Mr. Sen has contended that he made 
certain false statements with regard to 
another document Ex. C and therefore 
to that extent he was disbelieved by the 
learned Judge. But really the state¬ 
ments do not seem to have been made 
deliberately falsely. The witness was 
not quite literate and he corrected him¬ 
self almost immediately. There is also 
no reason why the other witness, P. W. S, 
should be disbelieved and the same ap¬ 
plies to the evidence of Dwarka, The 
argument that these witnesses ate relu- 
tions has really no force. There is a 
draft, Ex. 2, which is said to have been 
written by one Gopal Oobinda. This 
man could not be pranced and tbs evi¬ 
dence is A hat he is the ancla. of Sashi 
Bhnsan De who is looking after the case 
for Uttara. This will appear from the 
evidence of the pleader, p^itlonere* wit¬ 
ness 8. Qopal wais cited as witness by 
the petitipnire, but he did not appear , 
and notice was ordered to be serv^ by . 
special messenger. Even then .l^ ^id 
not appear and warrant was sipi>lled for. 
These proceedings are’Uu thi'l^iird and 
it is eaTtalnly .a oiroanM^tHBcbr whioh 
makes the story ^ of. lahViof^tlon of the 
draft ituprbbsbls. 

Thua lookiag at the doeninent ij^U 

I am iBfableto hold tbet it eoud natif 
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been fabricated at the time as alleged 
by the objectors. It is a document of 
three pages and each page was signed by 
all the witnesses. The recitals and 
terms of the will clearly indicate that it 
came into existence at a time when 
Surjya Kumar was not married and was 
also not in good health and Bam Mohan 
and Dhanram were the only two other 
near relations in whose welfare the tes¬ 
tator must have been closely interested. 
There is a curious recital in the very 
last passage of the will and it refers to 
certain corrections made in the body of 
the document. These and the various 
detailed provisions made to meet future 
contingencies in case Surjya Kumar 
should die unmarried or should die with¬ 
out a son and so forth, to my mind make 
the story of fabrication improbable. The 
petitioners have also examined the 
Doctor, P. W. 3, and Ws evidence is in¬ 
consistent with the objectors’ case that 
Jngalram was ill and unconscious for days 
together, while the boatman, P. W. 6 
corroborates the petitioners’ case that 
Jugalram died on the boat on the way 
to the registration office. Mr. Sen has 
referred to the case of Vellaswami Servai 
V. Sivaraman Servai (l), in which it is 
held that where a will is propounded by 
the chief beneficiary under it, who has 
taken leading part in giving instructions 
'for its preparation, etc., it is necessary 
that the evidence should clearly prove 
that the testator approved the will. 
Applying this standard of proof to the 
ciroamstances of the present case I can¬ 
not differ from the learned Judge and 
hold that the direct evidence in support 
of the execution of the will ought to be 
disbelieved. I agree with him in hold¬ 
ing that the will was dnly executed by 
Jugalram as alleged on 3rd Pous 1314. 
The petitioners are therefore..entitled to 
Xietters of Administration with a copy 
of the will annexed. • 

^e* appeal is accordingly allowed 
virith costs in both Courts. We assess 
the beatiug-fQe at Bs. 300. The hross- 
nbjeotion is dismissed with costs two 
gold Odohurs. 

€. 0. Ghoae, J~. —1: agree. 

•' v.b./b.S. Orffcr accordingly. 

i. k IB 1930 P 0 aissiai 1 6 280=67 I A 96= 
// 0 Bang 179 <P 0). 
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Mukerji and Mittbb, JJ. 
Ndbagopal Sarkar Bahadur — Defeo* 
dent—Appellant. 

V. 

Mrs. Sarala Bala Mitter —Plaintiff — * 
Bespondent. 

Appeal No. 252 of 1927, Decided on 
8rd July 1930, against original decree of 
Addl. Dist. Judge, 24-Farganas, D/- 13th 
June 1927. 

(a) Will — Mental weakness to constitute 
testamentary incapacity must be qua will in 
question. 

To be such mental weakness as wonld bo sufil' 
cient to constitute testamentary incapacity, such 
incapacity must bo qua the will in question. 

[I* 576 C 2] 

(b) Will — Fraud — Testatrix not having 
satisfactory health at time of execution of 
will—False misrepresentation of testatrix’s 
pecuniary indebtedness to executrix legatee 
—Will is vitiated by fraudulent misrepre¬ 
sentation. 

The health of the testatrix was far from satis¬ 
factory due to mental and physical weakness for 
a long time. The executrix legatee under the 
will ^^ho had considerable influeuco over the 
testatrix falsely misreprosentod to the testatrix 
and made her believe that she was heavily in¬ 
debted pecuniarily to her and got execution of 
the will in consideration of such pecuniary in¬ 
debtedness and help rendered to the testatrix; 

Ueld: that the will was procured by fraudu¬ 
lent misrepresentation which vitally allocted 
the judgment of the testatrix and that probate 
should uot be granted. [I' 670 C 2] 

(c) Will—Testatrix being intelligent lady 
—Onus of proving fraud or undue influence- 
is on csiveator. 

Where the testatrix is an intelligent lady, the 
onus of proving that the will is brought about 
by fraud or undno iuflnence is on the caveator: 
Tyrrell v. Painton, (1894) P 7) 151. 

[P 576 C 2; P 577 0 1) 

(d) Will—Will made in favour of person of 
active confidence with testatrix — Court 
should scan evidence of independent voli¬ 
tion.- 

Where a will is made in favour of a person 
who is in o position of active confidence with 
the testatrix, it is the duty of the Court to scan 
the evidence of independent volition closely in 
order to bo sure that there-had been a thorough 
understanding of the consequences by her. 

[P 677 0 1] 

(e) Will—Fraud—If fraud has been pur¬ 
posely practiced, probate may be refused 
even though testator knew and approved of 
contents of will. 

Although the tmtairix did know and approve 
of the contents of the will the paper may ,bo 
Infused probate if it be found that fraud has b|^n 
purposely piootised on the testatrix in obtaining 
the execution thereof; Guardhoute v. BUuMur%, 
(1866) 1 P 109 and Pulton v. Andrew, (1876) 7 
. [P 677 091 

(f) Willr-Uiidne InfliianM'; ■ - 

It is tiot enough to Id^at the..tastotrix’s 

wlU wm' dominated the, ’ pcopeandaf; • but' Tt 

i; asittl 'the 
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exeroiaed pa Uie partkalar ocoasion an^ the yill 
was the lesuH of that iafluence: Wingrooe v. 
WingroB$, 11 P Z> 81, Bemdains v. Sichardaon, 
{1906) A C 169 and Craig v. Lamoureit, (1930) 
ACS49, ik/. UP577OS] 

^ ' Braja Lai Chakravarti, Pvo>ri Mohan 
Ckatttrji and Krishna Lai Banerji —for 
Appellant. 

N. N. Sipsar, Panehanan Ohose, Jag'at 
Chandra Bose, Durgadas Boy and Gun- 
endra K, Ghose—ior Respondent. 

Mukerji, J. —This appeal has been 
preferred from the decision of the Addi>' 
tional District Judge, 24-PaTganaa, 
granting probate of the will of one Mrs. 
Bipin Bala Sarkar. She is alleged to 
have executed a will on SthJuly 1922 
and got it registered on 17th September 
1923. She died on 6th March 1926. 


ness of the mthd; iijUt 
may ^ regarded dis^^ 
mind it was in no sehffr AO; . 

disorder and in no degree refleokl^/ 
her intell^tnal oaiMtoitias,!, To he 
mental v^kness as would be. 
to constitute testamentary inoapabiit^^ 
such ineapaeity, it is well satiledt i^uat! 
be qua the will in question. Mrs. ^itteH 
was the only lady who from 1913 or a 
short time before down to the date of 
the will was regularly looking after her,, 
taking proper care of heri keeping her 
company in plains as well as in the bills 
and providing for her diversions; and 
it is only natural that all her feelings, 
her affections and her wishes would be 
centred round her; so the will was not 


Mrs. Sarala Bal.a Mitter, the executrix 
named in the will and to whom the 
entire bequest was made, applied for 
probate. Noticos wore issued on the 
testatrix's husband Bai Bahadur Nobo 
Gopal Sircar, her l»rothor Dr. S. K. Bose, 
and her sister Mrs Kiran Bala Ohau< 
dhury. The husband and the sister con¬ 
tested the proceedings, and in this ap¬ 
peal the former alone is the appellant. 
To deal with the questions which have 
arisen in this appeal a short history of 
the life of the testatrix will not be out 
. of place. (After giving a long detailed 
account of her life and describing as to 
how she came in contact and lived with 
the executrix, the judgment proceeded). 
As regards the execution and attestation 
of the will there is hardly any dispute. 
It is a registered will of which the 
whole of the contents were written by 
the testatrix with her own hand and its 
execution was admitted by her before 
the Begistrar. The two attesting wit¬ 
nesses Dr. Bejoy Krishna Chaudhuiy and 
Mrs. Suniti Laura Ghose have given evi¬ 
dence. In our opinion execution and 
attestation have been duly proved, and 
indeed they have not been challenged 
on behalf of the appellants. 

It has then been argued that the 
testatrix since her bereavements and in 
consequence of her illness was not in a 
fit state of mind to understand what'she 
was doing, that she was wanting in 
rationality and that she was not inteili- 
gent enough or had no sufficient mental 
capacity to grasp the contents of the 
will. (After discussing the evidence. 
His Lordstilp proceeded). To sum;ap., 
.then, there was in hevis 


at all an unlikely production. The wilt 
is a very short document which a lady 
of the calibre of the testatrix who had 
some little education in her childhood, 
bad travelled to England, and had bornft 
the company of Anglo^-Indian ladies for 
a series of years and had lived with 
Mrs. Mitter for nearly 10 years or so 
would find no difficulty in oomprehendU 
ing. In these circumstanoes it must ba 
held that the appellants' contention in 
this respect fails. (After rejecting the 
argument regarding the data of the exe. 
oution of the- will, the judgment prom 
ceeded). It has been contended in the 
next place on behalf of the appellant 
that the will was the result of undne 
influence exercised by Mrs. Mitter op 
the mind of the testatrix. Leaving the 
question of fraud apart as distinct from 
undue influence the matter stands thus: 
From 1910 or at all events from 1912 ox 
1913, Mrs. Mitter exercised oonsiderable 
and weighty infinenoe over the mind pf 
the testatrix. This influence no doubt, 
in BO far as it was beneficial, was duly 
recognized by the husband; she made her 
happy while she was miserable before. 
It may also be that Mrs. Mitter to‘a 
certain eximt dominated the will of the 
testatrix and had latterly, as the lettec.s 
referred to above in detail suggest, sue. 
ceeded in having ascendancy over hev 
mind in such a way that the testatrjix 
regarded her counsel as supreme; v' ■ 

It is also not an nnrsasonahli infM- 
enbe to make from the said 'Ihttsvs that 
Mts.< Mitter, although she ih the begin¬ 
ning had been acting with the bast of 
motives, latterly oonoeivad the ' idea: of 
getting fi^m Mrs. &*kar. kittle, hf Uiitla 
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all thftt her husband liad . in order that 
ultimately all that would oome to her 
under the will. It is also not unlikely 
that in her offer to provide for a house 
■of her own for Mrs. Sarkar Mrs. Mitter 
wes really arranging to have her own 
house made, as the change of mind from 
time to time on the part of Mrs. Sarkar 
as disclosed by the letters suggest. Cer¬ 
tain statements in Mrs. Sarkar’s letters, 
the truth of which has bean danitsd by 
Mrs. Mitter bnt which it is impossible 
to regard as really untruth proceeding 
from Mrs. Sarkar, clearly demonstrate 
that Mrs. Mitter was making false re- 
jpresentations to her to serve her own 
purposes in the matter of raising loans 
for the erection of the houses and so on. 
But then all this would not amount, in 
law, to such nndae influence as would be 
sufiicient to vitiate a will: see Wingrove 
y. Wingrove (l), Bandaina v. Richard- 
son (2) and Craig yt Lamourex (3). Mrs. 
Mitter may have acquired an ascendancy 
4)ver the will of the testatrix but the 
Aostatrix was a person of competent 
■understanding and in doing what she 
did the testatrix could not have said: 
“This is not my wish but 1 must do it.” 
The will however brought about either 
>by good ' offices truly rendered to the 
testatrix or by show of -false affection 
-or concern for the good and welfare of 
the testatrix or by nsing the testatrix 
iss a means for securing a purely selfish 
<end, must, in our judgment, be regarded 
as the expression of the testatrix’s own 
wishes. We reject with confidence the 
•evidence that has been adduced to show 
that the testatrix was ever ill treated 
or unkindly treated by Mrs. Mitter or 
Ahat the testatrix had during her last 
iUnesB spoken to her hnsband about the 
will having been extorted from her. 

There remains then the case of fraud 
to be considered^ (After discussing the 
•evidegee regarding this, the judgment 
proceeded.) It is clear therefore that 
hef' health at the time when she executed 
the. will ai. well as ..when she had it 
regif^^d was far from satisfactory, and 
the m^tal and physical weakness that 
«kijB\mn8t have been suffering from at 
periods concerned may .also have 
8l=«5 L J P Ts^A W B aedsss 
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contributed to a readiness in believing 
in the picture as to her pecuniary in- 
debtedness Jbhat was falsely presented 
before her by Mrs. Mitter. Key, L. J., 
observed in the case of Eampson V. 
Ghiy (4): 

“The amount of evidence which would induce 
a person of strong mind and in good health to 
make a will according to the wishes of the per¬ 
sons who were inducing such a testator must be 
very much greater than the amount of induce¬ 
ment which would improperly influence the 
mind of a perron who was weak partly from 
mental infirmity and partly from ill-health.” 

It is true that there was no question 
of fraud in that case, bnt it cannot be 
said in the case of inducement by frau¬ 
dulent misrepresentation the position isj 
anything different. We are of opinion 
that it was by means of fraudulent, 
misrepresentation which vitally affected 
the judgment of the testatrix that the 
will was procured. \Ve accordingly 
allow the appeal and reversing the deci¬ 
sion appealed from order that the appli¬ 
cation for probate be dismissed with 
costa in both the Courts. 

Mitter, J .—I have come to the same 
conclasiou as my learned brother; and 1 
would add nothing were we not differing 
from the Judge of the Court below on a 
question of fact where he had seen and 
heard the witnesses. I have no doubt 
that the will of which probate has been 
applied for was executed by the testa¬ 
trix Mrs. Bepinbala Sarkar on 5th July 
1922 with full knowledge of its contents 
and that she got it subsequently regis¬ 
tered. The propouuder of the will has 
proved affirmatively that the testatrix 
knew and approved of the contents of 
the will. There is much force in the 
contention of the learned Advocate- 
General that on this part of the caM the 
appellant’s arguments as to her testa¬ 
mentary incapacity are based on snspi- 
cions and suggestions and not on evi¬ 
dence. The evidence leads me to think 
that the testatrix was an intelligent 
lady, but at the same time impression¬ 
able, for Bimalabala,:witne88 13 for the 
defendant, tells ns that she was a reso¬ 
lute lady in the sense that, being in¬ 
fluenced by. her'friends, she did many 
things irrespective of oonseqnenoes. The 
ogna is therefore thrown on tlie caveator, 
now .appe llant, to |>rov6,.dithW' fraud or , 
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ijondne inflnenee in obtaining 
{see Tyrrell vj Pwiton^ (6). 

.l%e will, to my mind, is however an 
inolffioioaB will and ignores the claims 
of the husband to the bounty of his wife 
*in respect of property which she alleges 
she obtained by gift from him and the 
bequest ieL,made solely in fayour of the 
propounder with whom the testatrix 
was in terms of the greatest intimacy 
lot a very long time. The oircamstanoes 
under which'this intimacy grew up have 
been detailed with great minuteness in 
the judgment of my learned brother and 
1 do not propose to recapitulate them. 
The will may not be an unnatural one 
in the circumstances, but one is tempted 
to enquire what are the overriding 
oonsiderations which made the testatrix 
disregard the claims of her husband to 
her bounty. The real matter for con- 
eideration is whether it has been esta¬ 
blished that the will has bean obtained 
by fraud or undue influence. (After 
examining the evidence, Ills Lordship 
proceeded.) Indeed it is impossible to 
escape the conclusion that it was under 
this impression that the testatrix 
thought it her duty to make the will 
and thus to repay the debt of the res¬ 
pondent which however did not exist 
in reality. Her evidence makes it clear 
that it was she who induced this belief 
on a mind which was easily subject to 
the importunities and influences of 
friends. The testatrix was a person of 
suflicient capacity. Thepropoundar des¬ 
cribed her nature in one of the letters 
as not really normal. She was a spell¬ 
bound lady and was so much led by 
others that she had nothing to call her 
name. The false belief was induced in 
her by one who, if she did not dominate 
the will of the testatrix, was in a posi¬ 
tion of active confidence with her and 
where a will is made in favour of such 
a person it is duty of the Court to scan 
the evidence of independent volition 
closely in order to be sure that there 
had been a thorough understanding of 
the oonsaqnenoes by her. This deceit 
practised on a mind easily le(d a'^y by 
impressions is suflSoient to 4nnu;l heir 
testament. v ‘''f 

The Judge, below thcmght 
■not within the scope of 
to see whether the loaR of 1.6^009. 
ITSPSlTDlMSe B 540»fiaxj^i(i#w*4 
WB848. '(•' . 
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was partly of 
missed its bearing' l^e 
wbat induced the 

will; Fraud is no leslf> detestojblif 'j5^ '■ 
law than open force. Wliere thefslof^''' ■ 
as in the present case the teBfeati^'4 
oirqumvented by fraud'the-teeta'moati 
is of no more force than if she wtp.wa-- 
strained by fear. It may be tti^n to 
be fairly eetablished that althp^ ^ .. 
testatrix did know and approve of Ihji A 
contents of the will the paper may be 
refused probate if it be found, that fraud 
has been purposely practised on the 
testatrix , in obtaining ifae exeoution. 
thereof: Chtardhcme v. Btadl^rn (d) 
not disapproved in Fulton v. (7). 

It is difficult to define the diffisrent 
grades or shades of fraud. But here, for 
the reasons given, I am clearly of bpinioit 
that the will was the result of'the ddOepw 
tiou practised on her by the false fepre* 
senfcation that Bs. 19,000 was due »om 
the propounder of the will to the tes¬ 
tatrix, a representation which on the 
evidence appears to be wholly deyoid.of 
truth. It remains to notice ah argument 
regarding undue influence put forward 
by the appellant. It is not enough to 
show, as the appellant contends, that the 
testatrix’s will was dominated b^ the 
propounder but it most be sboi^ fur- 
tber that the iofluenoe was exercised on 
the particular occasion and the will was 
the result of that influence: see Win» 
grove v. Wingrove (l), Bandains v^ 
chardson (2) and Oraig v. Lamoureux 
(3). We have no evidence in this c^ 
of undue influence in the sense that she 
was coerced to make the will.. But' I 
have already stated that the will was 
the result of the false representation 
that a large debt was owing by the tes¬ 
tatrix to Mrs. Miiter anid <^not stnod. 

It remains to notice another argument 
of the Imrned. Advooate-Gbneral that, 
this ground of fraud , is not. indicated in 
the objection of . ^e defendant andj^ 
feyenMi is made to para. 14 of the objeo- 



the fraud based on rnisrepresej^tm.ih 
V in »aiaed. In pare. 91ft i»9iS. 
itiheti^p! -: st^ed that thi.’ B&jit|Ments-in 
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the B^ogaU writing were not true end 
correct afid the caveator believed that 
''it was. procured «^d induced by the 
frand of the proponent" (referring to 
iJx P).. 

K.S. Appeal allowed. 


A. 1. R. 1933 Calcutta 578 

Muxekji. J. 

Sheikh Wafiz — Defendant — Appel¬ 
lant. 


V. 

Md. Nannoo and others — Plaintiffs- 


Bespondents. 

Appeal No. 1796 of 1930, Decided on 
16tb November 1932, against appellate 
decree of First Addl.Snb Judge, Mymen- 


singb, D/- 6tb March 1930. 

EMements Act (188Z). S. 18—Suit hf per» 
•on on his own bsbalf and «n behalf of 
lagers for declaration of right of wajr claimed 
as customary right—Evidence let in as to use 
of pathway for ever 20 years from time im 
aemoriat—What is proved is cnstoraary right 


and not mere easement. 

A salt was filed by a person on bis own behalf 
and op behalf of all the villagers of his village 
for a declaration of a right of way which was 
claimed as a customary right or in t' e alterna¬ 
tive as an easement of necessity. The evidence 
let in proved that the pa;,hway was used for 
more than 30 years. On this the lower appellate 
Court Judge beld that the pathway was used for 
over 30 years as au easement and as of right: 

Held: on appeal that it was a case of custo¬ 
mary right and not one of mere easement: AIR 
im Cal 300, Bet on. IP 579 0 3] 

rt Birendra Kumar De —for Appellant. 
Satindra Ohandra Khasnavis — for 


Bespondents. 

Judgment .—^Defendant 1, in a suit 
which was instituted by the plaintiffs 
fo/declaration of a right of way over an 
alleged 'gopat', is the appellant in this 
appeal. The suit wag dismissed by the 
jtrial Court but bad been decreed by the 
Subordinate Judge on appeal in a modi¬ 
fied form. The 'gopat’ which forms the 
subject matter of the suit will appear 
from the Obmmiwipaer’s map ^hioh ia 
to be ioiiudLon the record and Uie por¬ 
tion of it ubicb has a direct bearing on 


(he right which had to be - detmrmined^ 
The suit was iustituted by the plaintiffsj 
on their owp behalf and also on behalf 
of all the inhabitants of certain villagas: 
The averments in the plaint were that! 
the 'gopat' in question was a village path.j 
way through which the aforesaid vil¬ 
lagers of the several villages had a ous | 
tomary right to pass and curiously' 
enough it was also stated that they 

"had besD using the same for a psriod of upwards! 
of 30 years, that is to say, siuco time immemo-1 
rial.” 

In the alternative there was an aver¬ 
ment as regards the ‘gopat’ being one in 
which the said villagers had a right of 
way as of necessity. The trial Court, as- 
already observed, dismissed the suit. 
Its findings were that to the extent of 
the pathway that lay betweeu stations- 
1 and 6 such a 'gopat' did exisi but chat 
it was only a private path used by the- 
neighbours of defendant 1 and that the 
villagers in general bad actually no rigbt- 
of user in respect of it and as regards- 
the portion lying between stations 6 to 
IG, that portion was of much lesser width 
and was actually in the nature of an ail 
in respect of which also the plaintiffs- 
had no right of user at all. The trial 
Court appears to have disbelieved the- 
oral evidence that was adduced in res¬ 
pect of the plaintiffs’ case as regards the- 
customary right and right of user as of 
necessity. The Subordinate Judge in the 
opening paragraph of his judgment set 
out the plaintiffs’ case quite correctly 
saying that the pathway was claimed 
by the plaintiffs on their own behalf as. 
well as on behalf of the other villagera 
of the middle para of village Jaipasha- 
and that their case was that they bad 
been using it from time immemorial and 
also that they olaimed the pathway aa- 
an easement of necessity. When die- 
ouseing the evidence in his judgment he- 
referred to the evidence of a number of 
witoesses examined on behalf of the plain- 
tiffs and observed that it was clear from 


the esM is mSAked in that map as lying 
between sti^bnfi I and 16. Although I 
am not ptapiaMd tp ' interfeire with the 
deoisio%'<^ich is ootnplained of 'in this 
ifcp.peal/|:inniifr sAy .thlil^Iv am. tmiible to 
' (ll^agxpe. with the learned ^vocate for 
tl^ll^^llant in hisinbmisiiioti that the 
SubA^upate Judge has fallen into an 
errornrith the oMe in...Sf>. far 
*as ii;iM ^ the exspt ^ftuxs d| 


their evidence that the plaintiffs and the- 
.people of Mai j para had been using the 
pathway for over 20 years as an ease¬ 
ment and as of right. He then proceeds* 
to consider the nature of the user and 
after having dealt with it, in certain sub- 
sequent paragraphs! of hfa .Judgment be¬ 
came. to the conolhsibiQ t^ the conten¬ 
tion that wai;ttrBi^ nh. lifthaif of;tJbt 4A-^ 
fendi4ittP''thftPi^'-1^tc.«uah' 'Pp- 
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tbH port df the plaidtiffs m therfl wuTin 
respect of the ‘goiiet* was of a permissive 
oittti'aoiier and disposed of that oonteti* 
tidh as heiog ooteoable abd be also 
,found that t'<e plaintiffs had only the 
right to pass or*-r t' o disputed pathway 
with or without loads and to use it to 
bring their womenfolk in palanquins. 
The learned Judge thus negatived a 
material part of the plaintiffs’ case 
which was to the effect that they could 
take plough cattle over ibe ‘gupat’ and 
indiscriminately use the gopat for tak* 
iug convexances and things of that kind 
over it. The Subordinate Judge also 
found that there could bo no question of 
any easement by way of necessity there 
being other paths through which the 
plaintiffs could reach the fields to go to 
which they have been asking for this 
gopat.. in the light pf findings thus ar¬ 
rived at the learned Subordinate Judge 
made a modified decree in favour of the 
plaintiffs. 

The appellant has not been slow to 
take advantage of thf* error into which 
the Suhordiniite Judge has fallen by re¬ 
ferring to an "easement” which in hiS 
opinion had been established by evidence 
adduced in view of the statements which 
they had made and which according to 
him showed that there had been user as 
of right, etc., fora period of over 550 
years. 20 lenrs have got very little to 
do with the question of the right that 
was claimed by the plaintiffs in the case. 
It was clearly a pustoroary right in res¬ 
pect of a village pathway which, as has 
been cleirly pointed nut in the case of 
Ali Mohammad v. Katu (l), must be 
established by nroving 
‘‘a local cnntom by wbich the rosid°TitB or any 
section of them of a particular district, city, vil 
lage or place are entitled to use the laud not be- 
longingto or occupied by them, and to do acts in 
respect thereof which if there was uo such custom 
would be acts of trespass ” 

It has been also pointed out in that 
case that 

"each custom must he proved by reliable evi* 
dence of euob repeated acts omnly dona which 
btve been assented and submitted to as lead to 
the conoluston that o'iginally by agreement or 
otherwise the usage bad become thy ouetomary 
law of the locality.” 

The referenee of 20 years theieCore is 
certainly unhappy and perhaps alsotpis- 
leading. In view of ^e argumtot whioh 
has thus been advaficed on behalf oE the 
appellant and with which I .e^tirUy 
T AIB 1028 Cal 200=sT010 268. .• ■' 
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agree it heeomes. nsceniary 
look into the evidehoe. Sir. 
lotted me to the evidenoe ' 

ses for the plaintiffs hhbn ;wtdQh''';Jti^‘ 
learned Subordinate Judge uppers lo' 
have relied in bis judgment,end; ^ 
evidence he seeme to b«ye ehtiret^/^^hfr. 
lieved. . Mr- De’s opntei^ion i# 
is not so very clear from the iudgment 
of the learned Subordinate Judge, thek 
he is prepared to belieee the evidexiee 
of those witnesses in so :far as it Seeks to 
establish user for a period of over 20 
years'and that it is net an hhreaso.nab|ie 
inference to make, havii^ regard to tlm 
fact that the evidence of those .witnesses 
in respect of user b.v the taking of .con;, 
veyauoes and cattle has not been ac.eep- 
ted by the Subordinate Judge, to hold 
that he accepted the evidence of those 
witnesses only to the extent thstit went 
to establish that the user was for a 
period of 23 years or so. Having read 
that evidence I have'come to theobncld- 


sion that such a contention is not pot- 
Bible. The whole object of the plaintiffs 
in leading evidence in the case appears 
to have been to establish that the right 
was being exercised from time immemo.. 
rial. There is evidence of the pLsintiffsl 
to the effect that the pathway bad been 
used by these villagers for about 200 
years. The witnesses have strenuously 
stated the user to have been for 50 


years or periods of a like charaeter. 
Having regard to this evidence which 
tbc Subordinate Judge seems to haveao-; 
cepted in its entirety in so far as thei 
length of the user is concerned, his find-! 
ing as regards the right of the plaintiffs 
may, in my opinion, be justly i^d as 
amounting to this: that that evidence 
points to a customary right having its 
origin in some sort of an agreement 
which gave rise to that right. 

On the whole therefore I think it 
would not be right for me to interfere 
wl'h the decision of the learned Subordl- 
nate Judge, though technically speaking 
it is open to the criticism whichfaasbiieh 
levelled against it by the learn^ e;4fhr' 
cate who had appeared on behalE:;of. t|fi»' 
appellant. The result, in ig 

thgt the appeal most he ..di^h|f^,:l9nt 
having regard tq whah^.^p^ ^alrtgdy 
said I shall .make .qq. hraet^a^to 
favoup;'d|, the rasj^ili^S!... . 

■ 'K-S;..'. i " ' I 
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Pattbbson, J. 

Abdur Sahim Molla and others —Plain¬ 
tiffs—Petitioners. 

V. 

Tamijaddin Defendant- Op¬ 

posite Party. 

Civil Buie Nd. 1036 of 1932, Decided 
on 5th January li;33, from decision of 
Second Court Munsif, Gopalgang, D/- 
13th August 1932. 

Speeifio Relief Act (1877), S. 35— Decree 
for spOeifie performance conditional on pay* 
men! of amount in Court within certain time 
—Court haa jurisdiction to extend time for 
paymentof such amount for adequate reasons. 

In a decree for specifio performance it was pro¬ 
vided that if the plaintiff deposited a certain 
amount in Court within a certain date from the 
date of the decree, the opposite party should exe¬ 
cute and register a kobala in their favour. , The 
plaintiff alleging that his pleader's letter came 
late to him prayed for extension of time to pay 
the amount in CJourt: 

^eld : that the decree was in the nature of a 
preliminary decree and that the Court had the 
jurisdiction to extend the time if it was satisfied 
that there were adequate reasons for the same: 
AIR 1928 Mad 284, Rel on. LP 680 0 2] 

Monmotha Nath Boy (Junior) — for 
Petitioners. 

Abdul AU —for Opposite Party. 


. Order .—The petitioners in this case 
have obtained a decree for specific per- 
iformance against the opposite party. By 
that decree it was in effect ordered that 
on the petitioners depositing a sum of 
Bb.236 in Court within 15 days of the date 
of the decree the opposite party should 
'execute and register a kobala in their 
favour in respect of the land in suit and 
that in the event of the opposite party 
failing to do so the petitioners would 
be entitled to have a kobala executed and 
registered through the Court. The peti- 
tioners having failed to deposit the en¬ 
tire amount within the time allowed by 
the Court applied to the Court for an 
extension of time to enable them to put 
in the balance, at the same tifhe stating 
in ei^lahation of the delay that the 
pleader’s letter informing them of the 
result of the suit had reached them too 
late and that theiy had therefore not 
been abl<i,l’ 0 '':pi^<’^hre th» whole amount 
in timev learned Munsif however 
releote^)te application, holding that he 
had .no jurisdiction to grunt an extension 
b| tM^dnesmuch as the time had been 
'ffxe^^;the decree. ol the Court and any 
qhlgji^ement of time vrould . therefore 
ha^the' effect vhryiag tito deoree. . 


The present rule is directed against the 
order refusing to grant time in so far as 
that order is based on the finding that 
the Court had no jurisdiction to grant 
time. 

It appears that the contract in ques* 
tion has been hold to have been a 
valid and a binding contract, and that 
it is still subsisting, no provison having 
been made in the decree to the effect 
that in the event of the decree-holder 
failing to deposit the balance of the con¬ 
sideration money within the time allow¬ 
ed by the Court the contract would be 
rescinded. In these circumstances, the 
decree in question may be regarded as,’ 
being in the nature of a preliminary de¬ 
cree, and if it be so regarded, the deci¬ 
sion of the Madras High Court in the case 
of Abdul Saker Sahib v. Abdul Rahman. 
Sahib (l) would appear to be applicable. 
That decision supports the viow urged 
before me on behalf of the petitioners, 
namely, that the Court below had jaris- 
diction to grant time for the deposit of! 
the balance of the consideration money 
in the event of that Court being satisfied 
after due inquiry that there had been) 
some adequate reason for the peti 
tioners’ failure to deposit the amount! 
within the time fixed. The learned 
advocate for the opposite party does not' 
seriously contend that the Munsif had 
no jurisdiction to grant time, and he has 
not been able to refer me to any deci¬ 
sion of this Court in which a different 
view of the law has been taken from 
that taken in the Madras decision re¬ 
ferred to above. 

This being the position, I think the 
proper course will be to make the Buie 
absolute in this sense: that the learned 
Munsif must be held to have jurisdiction 
to grant time in the exercise of his dis¬ 
cretion. An order rejecting the peti¬ 
tioners’ prayer for time is accordingly 
set aside and the Munsif is directed to 
consider the application afresh in the 
presence of both sides and to dispose of 
it on ita merits, either by rejecting it or 
by granting time on suitable terms. The 
Buie is accordingly made absolute in 
the manner indicated above; The costs 
in this Court will abide the final result, 
the hearing fee being assessed at one 
gold mohnr. % 
g.S, Order aeaordiu>(ilif, 

1. AIR ms Mad 284sa79 X b 868=»i6 Vni 148. 
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A. 1. R. 1933 Caltiulta S81 

Jack aks Mxtteb,.JJ. 

Bahhtedr and others —Folitionen. 

khandkar Altaf Hossain and others — 
'Opposite Parties, 

Civil Bale No. 1149 of 1982, Decided 
on 2dtb January 1933, against order of 
Diet. Judge, Mutshidabad, D/> 20tb July 
1932 

Mutsalnan Wakf Act (42 of 1923), S. 3 — 
Wakf in which whole of ultimate benefit ia 
not reaerved for poor or for other religioua 
purpoae cornea under Act of 1923 and not 
under Act of 1913 — Muaaalman Wakf Vali* 
dating Act (6 of 1913), S. 3. 

Act 6 of 1913 only applioa to a wakf in which 
the ultimate benefit is expressly or impliedly re¬ 
served for the poor or for any other purpose 
recognized by the Mussalman law as a religious, 
pious or charitable purpose of a permanent 
character. [i» 681 0 2] 

Home of the terms of a wakf wore as follows ; 
(1) As long as the foundep live they shall appro¬ 
priate one-third of the proceeds of the wakf pro¬ 
perties themselves and apply two-thirds to other 
charities ; (2) after their death two-thirds of the 
proceeds of the wakf properties shall bo enjoyed 
by their children and the remaining one-third 
should go to meet the charities ; and (3) in the 
event ol iion-cxisteucc of any child bopotten by 
the founders, snoh a person from among their 
relatives as nin} ho most nearly related to them 
shall be appointed mutwalU aiid shall get Es. 10 
a month as a salary, shall live in their dwelling 
house and shall appropriate the balauce of the 
proceeds of the tanks and gardens left after 
defraying the expenses of persons attached to the 
Madrasha and Kbankah: 

Held : that the wakf was not in the nature of 
wakf described in H. 3, Act 6 of 1913, but came 
under the definition of wakf in Act of 1923 as 
the whole of ultimate benefit was not reserved 
for the poor or for any other purpose recognized 
by the Mussalman taw as religious, pious oz 
uharitablo of a permanent character. 

[P S81 C 2] 

Nasim Ali and Farhat Ali —for Peti¬ 
tioners. 

B,v>pendra Kumar Mitter and A. 8. M. 
Akram —for Opposite Parties. 

iTocfc, J. —This rule was issued on the 
opposite party to show cause why this 
Court should not set aside the dismissal 
on a preliminary point of the petitioner’s 
application for an order on the opposite 
party to file accounts under S. 3, Mussal- 
man Wakf Act 42 of 1923. The preli¬ 
minary point raised was thet Jl^ot 42 of 
1923 is not applicable to this wakf iaast 
much as it is a wakf of tbe nature das* 
crilwd in S. 3, Wakf Validating Act .6 of 
1913, and ia thus excluded from the 
operatloD of Act 42 of 1923 by 8. 2 (e) 
of the Act, Some of the terbs^^dfther; 
wakf ate as foUow(f: (l) as 


founders live they shall 
third of the procseds of the dralfv^;^; 
pertilB tbsmselves and apply 
to othet charities i (2) aftst'tli^u':di^{ 
two-thirds of the ptooesds of .the wHtf 
properties shall be enjoyed by ths^ ohiii 
dren and the remaining one-third should 
go to meet the ohaiities: fmd. (f). tn.tlM . 
event of.non-existenee of ahy iohlld .hii^' 
gotten by the founders, such's ,persdi 
from among their relatives Ss may be 
most nearly related to them shall be ap¬ 
pointed mutwalli and shell get 10 
a month as u salary, shall liye in their 
dwelling house and shall appropriate 
the balance of the proceeds of the tanks 
and gardens left after defraying the ex¬ 
penses of persons attached to the Mad¬ 
rasha and Khankah. 

The question then is whether this is. a 
wakf coming under Act 6 of 1913. or, 
under Act 42 of 1923- Act 6 of 1913 
only applies to a wakf in which the ulti- 
mate benefit is expressly or impliedly 
reserved for the poor or for any other 
purpose recognized by the Mussalman 
law as a religions, pious or oharitablej 
purpose of a permanent character : vide' 
S. 3 (b) of the Act. It is quite cleat 
therefore that in the present case Act 6 
of 1913 has no application because the 
ultimate benefit is ndt reserved for the* 
poor or for other charitable purposes. 
The ultimate benefit goes to thp relativej 
of the founders who will be appointed! 
mutwalli. In addition to Bs. 10 as bis 
salary, he is to live in the dwelling house 
and to appropriate the balance of the 
proceeds of the tanks and gardens left 
after defraying the expenses of persons 
attached to the Madrasha and Khankah. 
It is clear from this that certainly the 
whole of the ultimate beuefit is not 
reserved for the poor or for any othet 
purpose recognized by the Mussalman 
law as a religious, pious or charitable of 
a permanent character. 

The learned Judge therefore in holding 
that, the wakf is in the nature of a wakf 
described in 8. 8, Act 6 of 1913, is not; 
correct. Op the other hand the waW 
clearly comes under the definition of 
wakf contained -in Aot42ofl924i -^^*i?' 
fore the learned Judge np^iht in' 
dismissing the applicatiwi dp this ptpli- 
minary point. The «d«:k,,tnaae absp- 
Idteand .'the esase eeht'ibaek-' td jthe jDia-. 
trio^ Jndge for diSj^Sal in. sic(^moe ^ 
with.lawdn the; other jjuef^tiopis, itmoh 
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arise. We make do order as to costs of 
this rule. 

Hitter, I .—This questioD raisefd by 
this rule turns on the construction of 
certain provisions of the Mossalman 
Wakf Act (Act 42 of 192 h). It appears 
that the petitioners and opposite par< 
ties 2 and 3, who are the Mussulman 
inhabitants of village Sahapur in ,the Dis¬ 
trict of Mursbidabad and are interested 
in the wakf created by one Hossitin Aliy 
and his wife on 19th July 1863 by a deed 
of wakfnama which cononrned properties 
situate in Calcutta and in the districts 
of Mursbidabad, Burdwan and Birbbum, 
applied before the District Judge, Mur. 
ahidabad, for an order on the opposite 
party 1 to file a statement under S. 3 
of the Act. They alleged in the said 
application that opposite party } ef&f 
not managing the wakf estate accord- 
ing to the terms of the wabfnama 
but w’as misappropriating the wakf fund. 
The learned District Judge has thrown 
out the said application on the ground 
that the wakf is of a nature described in 
S. 3 of the Wakf Validating Act 6 of 
1913 and as such the wakf clearly comes 
within the purview of the excepted part 
of 3. 2, Cl. (e). Act 42 of x923, and the 
Act does not apply to the present case. 
We have read the wakfnama and it ap. 
pears to us that one-third of the income 
of the wakf properties is devoted to the 
personal expenses of the founders of the 
wakf and the remaining two-thirds in 
paying the expenses of the students and 
teachers, in providing food to the travel¬ 
lers in the month of Ramzan and spend¬ 
ing certain sums in the mosques in 
different places. Provision is also made 
for the suooession of the mutwalliship 
the first mntwallis being the founder 
and his wife. Having regard to paras. 1 
and 3 of the wakfnama it appears to us 
that the wakf is partly a pablic wakf 
that Is devoted entirely to religious pur 
poseaaod partly a private wakf. The 
wakf is really a m|xed wakf and to such 
a wakf the provisions of the Mussalman 
Wakf Act are clearly applicable. 

This vtas. the view taken by Wazir 
Eussain, iJ., of theOudb Chief Court 
in the,;.l^il Bench‘decision of 
Hptisem % Ashi^ Soetiin^l) Tbe learned 
Jddi^'ls clearly in error in holding that 
the in the present case la a wakf 
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described in S.S, Mussalman Wakf Vali¬ 
dating Act of 1913, and therefore comes 
within the exception of S. 2 (e) ofi the 
Act of 192^. We are. of opinion that 
B. 3, Mussalman Wakf Validating Act, 
applies to wakf which are io the nature' 
of family settlements, pure and simple, 
where the ultimate benefit is expressly 
or impliedly reserved for the poor or for 
any other purpose recognized by the 
Mussalman law as a religious pious or 
a charitable purpose of a permanent 
character. We are supported in this 
view by an unrepurted decision of this 
Court in Civil Rules Nos. 872 and 873 of 
1931. The result is that; the order of 
the learned District Judge must be set 
aside and he is direced to re-hear the 
application which he has thrown out on 
the preliminary ground. For the reasons 
given above I aj>reB that this rule must 
be made absolute. 

K.S. Buie made absolute. 

A. 1. R. 1933 Calcutta 582 

Loht-VVilTjIAMs and McNair, J.T, 

Bhupendra Nath Sinha — Appelliot. 

V. 

Qiridharilal Nayai — Respondent. 

Criminal Appeal No. 7/54 of 19.J2 De¬ 
cided on 5th .Tune 1933. 

(a) Penal Code {I860), S. 405—S. 405 doe* 
not apply to partner* 

Section 40S ie not intended to appiv to partoers 
as the e-aential element which forms the gist of 
the offence under S. 405 is the allegation of en* 
trustment, and as it is vctv difficult to show 
how or in what circumstances a p.vrtner can be 
said to h'ii'’e been entrusted with p.irtner'hip 
property Further a partner who receives money 
belonging to the partnership on acuoniU oi h.m* 
self and h's cop*rtnors does not do so io a fidu- 
iOiary* capacity: 9 W'. B- Cr, 37; 13 Bang. L B. 
807; Piddaelce v. Burt, (1894) I Ck. 34 t, Ecf. 

IP 686 C 1] 

(b) Criminal P. C. (1898), S. 350 (3)— 
Transfer of caee to another Magielrate after 
hearing principal proeeeution witneieee— 
Aecuaed net claiming de novo trial—Convic¬ 
tion of accuced by new MagUtrate—Conduct 
^ triel ia not aatisfactory—Criminal P. C. 
(1898), S. 526. 

Wh-re a case is transferred to another Magis¬ 
trate on the appliofttioD of complainant after 
most of the principal prosecution witnesses have 
been heard and on the accused not claiming a 
da novo trial the new Magistrate convieta the 
accused without hearing tl^ principal witnesses 
for the proseoutloa, the trial i> nnsatisfaetOry. 
This state of aSa'in follows from the inlqtiltous 

5. 896. IP8H7 0 91 

Remedy for ‘ this, ie sofgpitad by oodBiiing 

6. 836 to tiahsfete made h^M' oomineneeihatri 

of trial. . , >■ iPWrO,^ 
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A. K, Ba»u, Satindra Nath S&ukhetiee 
and Narendra Nath —tot hip. 

•Gammel'and Surea Chandra Talukdar 
—tot Respondenb. 

• D. W. Bhattaoharjee—iox the Crown. 

hort.Wilhcma, J. —The appellant was 
ooDviofced by the Chief Presidency 
Magistrate of offences under S. 406, 
1. P. C., and sentenced to undergo two 
years' rigorous imprisonment and to pay 
■a fine of Bs. 1 000. The case for the 
prosecution was as follows: the joint 
family firm of Baldeoram Behati Lai, 
now consisting of Murari, Giridharilal 
and three minors, have carried on busi. 
ness for many years as Bankers and 
Banial at 49 Strand Road. In 1929 they 
started another business in hessians and 
gunnies under the name of Giridharilal 
&Co. atl35 Canning Street. The ac¬ 
cused Sinha was a partner in a firm 
called Ham Sarup Mamchand, who were 
sole guar.mteod brokers, for hessians 
and gunnies of David Sassoon & Co. 
Early in 1930 Giridharilal proposed to 
Sinha that he should leave Bam Sarup 
Mamchand, join Giridharilal and Murari 
as a partner in their firm of Giridharilal 
A Co. and induce •bassoon & Co. to give 
them the appointment of sole guaranteed 
bazar gunny brokers. 

Sinha consented, and it was agreed 
that he should havo a seven annas share, 
and that they would provide a sura of 
Bs. 3 lacs, which would be required to 
be deposited as security with Sasoon 
& Co. Sinha thereupon obtained the ap¬ 
pointment, the deposit being reduced 
subsequently to Bs. l4 lacs. 

Business commenced, and Sinha used 
to do all the work of Giridharilal & Co. 
while Giridharilal and Murari devoted 
their attention to the business of Baldeo- 
tarn Behari Lai. But Sinha had no 
authority to draw or sign cheques nor, 
according to Giridharilal had he any 
right to receive money on behalf of 
Giridharilal & Co., without the permis¬ 
sion of bis partners. There was no writ¬ 
ten partnership agreement, and Sinha 
denies that there was any I'sstiloiion 
npon his receiving money. On the face 
cf it, such a restriction does not sound 
very plausible, and seems to be in the 
nature of an afterthought iuVeutsfi to 
meet subsequent developments. Ses- 
eoon’s Manager was a luaii.. natned 
AbrafaAm, and Sinha mggested; Ghfl* 


dharilal .that it mnld 
offer him a bribei'^not only tip 
continnanee of the present ^ 

but in order to induce him to put' ei^r..., 
basiness in the hands of Giridharifat 
A Co. Sinha says that this wM^ri*.. 
dbarilal's and Murari's 8ngj|eseiofi-inid 
that he was afraid that jueh' it 
might offend so refined a gentiethan, liiWjt., 
that his finer stMceptibiUties would ttht' 
perhaps be ontra^, if share speoulatidh 
was transacted on his' behalf to this., 
extent of Bs. li lacs. Whoever mada 
the suggestion first!. uH thres agreed 
to it, thongh Giridharilal alleges that 
Abraham was to bear losses, if any. 
Abraham’s name, for obvious rea'iotis, 
did not appear in the firm's books in 
connexion with these transactions; and 
no agreement was made with him. by 
Giridhariial & Oo Giridharilal admita 
that subsequently they got a great deal 
of extra business in jute, rape, linseed 
and other goods from Sassoon & Co. by 
favour of Abraham. 

In addition to their business as brokers, 
Giridharilal & Co. did a considerable 
trade as dealers in gunny and hessian, 
and by October 1930 tbey had very 
heavy stocks on their hands and the 
firm was working at a loss. Sinhaoffered 
to obtain money from Bassoon A Co., 
Giridharilal and Murari agreed, and 
Sinha opened a loan aooonnt on behalf of 
Giridharilal A Co. with Sassoon A Co. for 
Bs. li lacs. There was no written egree- 
ment; neither Giridharilal nor Murari.. 
had any communication with Sassoon 
A Oo. nor gave any direction about what 
authority, if any, was bo be required, 
before money was allowed to be with¬ 
drawn from the loan account. By this 
means Sinha obtained for Giridharilal . 
A Co. in October 1930 lU. 50,000, which, 
was repaid almost immediately and 
Bs. 75,000, which was adjusted some 
months later. There was a loss in 1930 
on Abraham’s share speculations Of 
Bs. 31,000 odd, and this was debited-to 
Sinha, Giridharilal explains this by 
alleging that when asked to get .the. 
money from Abraham, Sinha cbnlfessed 
that his story about Abraham vias a ills, 
and that be meant to feakp. 1%e,|^rnnift 
(if any) for bimtelf. Seuibs fihie 

and says that Giridbattial A^^ Cb. never 
intended to charge vAbirahath; with any 
losaes, and they vvtsie: 
bemtinii be^se some ebtry bad .to be * 
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made in order tq ad jnsfe the books* Sinha 
^as not debited in the balance sheet 
'with any interest on the amount ad. 
vanoed, for share speculation, but in 
the iownal for 1931. an entry appears 
for the first time three months later. 
Sinha says this, is a fabrication. 

About this iiime Giridharilal alleges 
that he disooTered a cash entry of 
Bs. 2,751, made by Sinha on account of 
differences in hessians, which had not 
been entered in the sawda (or contract) 
book and that he complained to Sinha 
who begged pardon for it. This refers 
to what are called fatka transactions, 
that is to say speculations indifferences, 
in the price of goods. The case for the 
prosecution is that Giridharilal & Co. 
never dealt in fatka, and had no know., 
ledge^ that Sinha was doing anything 
the kind. 

In cross-examination, however, a large 
number of documents, books and entries 
were put to Giridharilal who was forced 
to admit that a considerable amount of 
bnsinesB in fatka had been done, not 
only for Sassoon & Co., but on Giridhari¬ 
lal & Co.’s own account. Sassoon & Co. 
liked them to be called Bhitar Bazar 
transactions, because the word fatka is 
applied to gambling deals exclusively, 
but for all practical purposes they mean 
t be same thing. Whether the transac- 
tion amounts to gambling or not depends 
on the form of the contract and the in¬ 
tention of the parties, and turns largely 
upon the question whether delivery is 
intended or not. Further it is clear 
from Giridbarilal’s admissions, that the 
• 'entry of Bs. 2,761 was the balance owing 
on account of a number of these tran¬ 
sactions some of the bills for which bore 
the signature of Giridharilal. None of 
' them appear in the sawda book, and 
'this bears out Sinha’s contention that 
fakta transactions never appeared in 
the books; except in the form of a 
■balange. 

. In 1980 the firm incurred a loss of 
mote than Bupees 4 lakhs, Sinha’s’share 
being more than Bs. 2 lakhs. This was 
doe almt^t .entirely to losses as dealers 
in gnui^j^. '«nd; hessiahs. Accotding to 
Giridhlitilal there was a profit of Bupees 
li lakiifi pn their legitiibate husinese of 
broji^age for Sassoon A Co. There was 
a ^ti^^ibn. between the partners in 
whibi^'''Giridharilal . and Horari told 
*Sink»Csthht they would not do such 


business in future and Sinha gave an 
undertaking in his own writing (Ex. 12) 
in which ha promised to enter all tran8> 
actions in Ihe sawda book daily, soon 
entries to be examined and initiated by 
his partners. He further agreed to be * 
personally liable and responsible for all 
transactions not so entered, examined 
and initialled. The document continues: 

“Further I add here that henceforth I shall 
do no speculative busiuoES of any sort in th» 
name of our said partnership business, and if I 
am hereafter detected to have done so, I shall 
alone in my personal capacity be liable .... If 
any business is done by Giridharilal without my 
consent 1 shall not be responsible.” 

Sinha’s contention is that this did 
not refer to speculation to be done on 
behalf of Abraham and that It was 
agreed henceforth to speculate only in 
differences on bis behalf, because this 
did not involve tying up the large 
capital sums required for speculative 
dealings in shares. As Sinha could not 
pay his share of the firm’s losses, he 
gave his promissory note as security and 
three promissory notes executed in 
favour of his wife. Each party accuses 
the other of forgery of the latter. His 
wife's ondorsemont was not obtained, 
nor was any inquiry made from the 
persons who had executed the notes. 
During the latter part of 1931 Giridhari. 
lal was often away at Benares and about 
the middle of December he went there 
again, and returned w'ith Murari about 
the middle of January 1932, when they 
heard that Sinha had been speculating 
heavily in fatka. They enquired from 
Sassoon A Co. and found that he had 
withdrawn from the lean account Bupess 
25,000 'on 18th December 1931, Bupees 
76,000 on 29th December 1931, and 
Bs. 15,000 on 18th January 1932, and 
had repaid Bs. 25,000 on 12th January 
1932. They examined the cash-book os 
25th and 27th January and found no 
such entries, but on the 29th when they 
looked again, 'entries had been made in 
the handwriting of Sinha. They re¬ 
ferred the matter to one Benoy. who 
had introduced Sinha to Giridharilal, 
and be says that Sinha confessed that 
he had done wrong, asked Benoy to save 
him, and gave him his pass-book. From 
the pass-book they discovered that Sinha 
had paid the three sums mentioned 
into bis private eebouot and on' the 
27th .they at^eesed: him oif. gazpbling in 
fatka; aa^ -qf, ;btp>«4k»ng ihefti apd 
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showed him the entries, in bis psis-book. 
H6 admitted that he had dons wrong 
aiud asked for forgiveness. Tberenpon 
{his prosecntion was lannched, charging 
Sinba with misappropriation of these 
* three sums. In the meantime several 
firms bad made claims on Giridbarilal 
& Co. for considerable sums arising out 
of fatka 'transactions and litigation is 
pending. 

The case for the defence is that from 


kfutari. weitt' to - Beoaree' H . 

1931, there were fatka losiMs V' 

and his partners wereawaro.tN^ii!o^- '.- 
intended to draw on the loan aee(ftb|t« 

On 12th January he retaraed. 
account Bs. 25,000 in cash,- out ^ farik* 
profits^-and-paid Abrafa^am Bs.'ll,00t>' 
odd on 12th December fo^.- whinh;'A': 
pencil receipt signed, and in his‘vvritiiil|i^, 
was put in evidence before' tha Addildo* 
nal Chief Brasidenoy Magistrate. ' AA ' 


first to last all the partners knew and Abraham wes not called and no witness' 
agreed to speculate for the benefit of produced this doeumenti the Ohief 
Abraham as a bribe to induce him to Presidency Magistrate disregarded it. 
give business to the firm. It was never Sinba says that such pencil receipts 
intended to charge him with any loss, were always taken from Abrahamt.Wid 
Though the Es. 31,000 odd was debited kept for accounting purposes, biat they 
to Sinba for the purpose of adjusting the have been suppressed by the proseontion.' 
books, no interest was charged, and the Out of the *Rs. 90,000 drawn from Sae- 
shares unsold were credited to the firm soon and Company, Bs. 78,000 odd was 
and nob to him. Throughout 1930 and paid out for fatka on the 22nd' . and 
1931 the firm did fatka business both 30th December and the 19th Januaty, 
for Sassoon & Co. and for themselves, in addition to the Es. 11,000 odd , paid 
and in 1931 for Abraham, and in juto to Abraham. 'Counsel on behalf of 
and hessian as well as linseed. These Sinha desired to give evidence to show 
wero never shown in the sawda book, how all sums were dealt with by faia 


but they appear in the linseed fatka 
book (Ex. A), and the rest appear in 
the jute and hessian fatka book which 
the prosocution have suppressed. A pri- 
vate telephone connexion was main- 
tained with the firm of Gopiram Mur- 
rarka for fatka business. The payment 
of Rb. 2,751 was made in cash to Gopi¬ 
ram, an open cheque for the money was 
signed by Giridbarilal, 'and the pay¬ 
ment was debited to the firm. In 1931 
all the partners agreed that share spe¬ 
culation tied up too much money, and 
that jute and hessian fatka instead 
would be done for Abraham’s benefit in 
future. Otherwise none but solid busi¬ 
ness would be done, such as brokerage. 
Only the balance on fatka transactions 
was shown in the cash-book at the end 
of the year. The loss in 1931 was really 
more than Bs. 90,000, but this figure 
was entered in order to oorrespond with' 
the entry of Bs. 90,000 withdrawn from 
Sasspon’s lokn account, as in 1980 the 
debit was made against Sinha’e name. 
When Giridbarilal and Murari Irere both 
away from Calcutta, aud Sinha: eonld 
not draw on the firm’s aceoUnt; it- was 
agreed that he should draw money from 
the loan. account in ease of emergenoy. 
For obvious reasons it ytrould be useless 
to pay -these sums into the firings gepbuitt 
at the Bank. 'Wben Oiridbhi^l^\ .t^ 


client, but the Magistrate refused to 
allow him to do so, on the ground that 
the case did not, and could not, turn on 
a question of account. Nevertheless the 
Magistrate has based his judgment fin¬ 
ally on an incomplete account and is 
convinced that Sinha is guilty, because 
be failed to account for the whole of 
the sums withdrawn from the loan 
account. According to Sinha the parlnere 
met on the 25th January to settle - the 
account for 1931, and the entry of 
Es. 90,000 -was made, representing the 
debit balance on fatka transaotiohs for 
the year. With regard to further elaims 
pending on account of fatka by Rishfin- 
lal, Gopiram and other firms, Giridbati- 
bl and Murari suggested repudiation, 
and reliance on the defehee that they 
were gambling transactions. Sinha re¬ 
fused, and in order to -bolster up this 
dishonest plea he has been repudiated 
and prosecuted by his partners. The 
prosecution admit that he was not'turned 
out of the office until four days.aft«r.hi» 
alleged confession. This trial Wm, ni. 
satisfactory for several re^W, 'in fike^ 
first plaee the charge itself wat ttrietialy 
defeotive. The essentialAlcsheht, which 
forms the gist of • . uhdef 

8.406, was Bafoplyfi’lh® pJle^ 

, lion of' entruslBaei^i ^ .'tru^ thfA 

such kh sraatsfon kt la* 
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Loom U) (stealing): B. v, Bwnt (6). 
(faiae preteneea); and B. v. Bren Jo/* 
' - • fc). This disability ibae 


ioot dboasioned a failure of jaatice (8. 2Q5 
;*ad Hcrtber aeetiona of the Criminal P. G.) 
It is fliffloult however to say this with 
nay certainty. Tbe omlaaion wa« not due 
aimply .to error The proaeoution were 
eibt ablsi even up to the end of the hear, 
ing on appeal, to state with certainty or 
particularity what was the nature of the 
•entruatmeot which they Bought to charge 
•nor by whom, not when, such entrust- 
•ment was made. 

The diflBculty arises owing to the ad- 
'initted fact of partnership. In In re 
Xalohand Boy (1) the Court held that 
in a case of partnership the gist of the 
offence of criminal b'eaoh of trust, viz., 
..dishonest misappropriation, is wholly 
wanting, the accused being a part owner 
of the property. But it was^deoided by. 
.a Pull Bench in Queen v. Okkoy Coomar 
Skaw (2) that the words of 8. 405 are 
larg.f enough to include the case of a 
partner, if it be proved ‘that he was in 
fact entrusted with the partnership pro¬ 
perty, or with dominion over it, and has 
dishonestly misappropriated it, or con¬ 
verted it to hU own usO, and this deci¬ 
sion has been followed, without further 
disauBsion, in some other cases. We 
Ihave no doubt that it is correct so fa? as 
it goes, but no indication is given in the 
ijudgment, to show how, or in what oir- 
joUmstances, a partner can be said to 
have been entrusted with partnership 
property, or with dominion over it, or 
to have n isappropriated or converted it, 
and it is difficult to conceive how such a 
Isituation could arise Tbe learned Judges 
.did not decide that such a situation had 
arisen in thst ease, but only that if it 
did arise on appropriate facts, than tbe 
Isection was wide enough to cover it, ^ A 
partner who receives money belonging 
to the partnersfiip on account of himself 
and his co-partners, does not do so in a 
fiduciary capacity: Piddoeke v. ’Burt (3). 
No cruhiual prosecution is sustainable 
by one partner against another for steal- 
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been removed in England by 31 and'-M 
Vic 0 116, now replaced bv S. 40 W, 
Larceny Act 1916, bnt no similar legis¬ 
lation has been enacted in India. 

Partners are joint-owners or co-owners 
of tbe partnership property, ‘^at is to 
say of the common s'oek : S. ^oo ii/i 
Contract Act. Each partner is oo-owner 
of the whole of this common stock, 
though he receives or pays a share only 
in profits and losses arising therefrom, 
and though his share in the partnership 
property is only the value of his origiim 
contribution, increased cr diminishert by 
his share of profit or loss. It is dillioalt 

«.n.ing. the .oca«J being n l»r« o«n» therefor. Jjji 

«f the properly. Bat it weWiieoigeJ bs. enlraeteg with, or f ’ 

j ^ - his own property, or how bo can dis- 

honestly misappropriar-e it or convert i 
to his own use. In Jimperor v. J^an- 
nath Baghunath Das (7), Sir John Beau¬ 
mont, C. J., seems to have realized these 
difficulties, but held that a partner 
migiit he entrusted with dominion over 
the partnership property. We a™ en¬ 
able to appreciate the distinction winch 
he drew. Tho English cases were not 
cited to the Court, nor were the inci- 
dents arising from tho law of partner¬ 
ship discussed in tho judgment. More¬ 
over the decision is marred by tbe fact 
that tho learned Judge’s mind seems to 
have been much affected because the 
accused himself did net give evidence to 
rebut the charge, or to show that this 
intention was honest. It must have 
escaped the learned Judge’s attention 
that our procedure does not provide the 
accused with any such opportunity and 
to require him to defend himself offends 
against the fundamental presumption 
which underlies the administration of 
the criminal law both hero and in En- 
gland. 

In the present case, clearly, there was 
by 0.6 p.rtMr .g.lMt ..otb.. for tie..- .0 ..IrMtme.l of f ‘t.a 

rthority. Ihp U 6 .D.d «00.«.l 


.protenoes, or. pisappropriating the 
property, of the firm : Lind ley on Part, 
cersli^, Edn. 9, p. 559, and the oases re- 

tferred’ td in note-.(a), osiMoially B. v 

_ « 




L g WBOtST. 


Ijqyii ii'B aQ|7«ai w b Oc S9 

,-8. i wii 1 Oh 848»S8 L J Oh 346=843 WB 
848ss:70 It T Bing 404. 


^vithoat authority. Tho learned counsel 
who hal appeared for the proseomion 
baa invited ns to avoid the difficulty of 

i (1860) 99 L J M 0 132=8 Jur (n s) 6X3=3 L 
T 3B4ss8 W B 439=8 Cox 0 C 803, 

B. 9 iFur (n s) 184. . 

6. (1861) 9(^x00898»12 WB 107=9 LT 

463=88 LJM089. _ ^ « 

7. AIB1983 Bom 67=1983 Or <3 81=186 10 

498=88 Ot Xi J 8lT;’ ‘ ■ V ' 



t933 Bhupbhdba Nate ▼, GiaiPBjutiXiAt>(tioit-Witliiitoif,.I.) 


«DtrQpiimeD& by cooTiotiai! tbaiaoaaMd 
under 8. 403. Thia bowever would not 
remove the dif&oulty Briaing from (he 
s.'^ceasary elemeot of diaboseaii miaap* 
prupriatioD or conversion. Even if it 
' ware possible dishonestily to misappro* 
priata or convert one’s own property, it 
is clear that in the present case the 
fatka contracts were made in the name 
of the fir n Giridharilal and Murari 
held Sinha out as having authority to 
make such contracts, and prima facie 
the firm was liable upon them It is 
equally clear that Sinha u^od the money 
drawn from the loan account to meet 
these liabilities. There is no sufficient 
evidence on the record to enable us to 
say that these wore Gambling transact 
tions and void as such. That would 
depend upon the form of each contract, 
and the intention of the parties about 
delivery. Prima facie the contracts 
were valid and enforceable. In Ss. 4.03 
to 109, I. P. 0., which deal with cri- 
minal misappropriation and criminal 
breach of trust, manv classes of persons 
are specifically mentioned, hut no refer, 
eoce is made to partners, either in the 
sections or in the numerous illustra. 
tions thereto. The latter refer to per¬ 
sons entrusted absolutely with property 
of another, and not to property which 
belongs either partly or wholly to the 
accused. This alone affords striking 
confirmation of the view, that the sec. 
tions are not intended to apply to part¬ 
ners. 

Another unsatisfactory aspect of this 
trial was, that the principal witnesses 
for the prosecution were not heard by 
the Chief Presidency Magistrate who 
convicted the accused. The trial com- 
menced before the Additional Chief 
Presidency Magistrate on 25th February 
1932. After the whole of the witnesses 
for the prosecution had been examined, 
in-obief, charges framed, cross examine, 
tion practically concluded, and the trial, 
after numerous adjou'nments, had ex- 
teuded to ist June 1932, the complainant 
Giridharilal was absent on account of 
illness. At the previous hearing he had, 
been severely pressed in cross-examina¬ 
tion, and bad been compelled to mako 
admissions, which iargelv disoounbe^) it 
they did not destroy entirely, his reli¬ 
ability as a witness of truth. The trial 
was adiourned .for a week, wh^ the 
'Oomplainant fiied a pe.iitio^^'^^. ua^t 


8. 686, OrimM- 
jourument to emebte 
transfer. No reaBoni-'', 
even suggesied, for .tbi$.Badd«|i|idin»tff ii# 
have the case tried by' another 
trate. Meanwhile the Megistr{|iw.j^'icd 
something about the ebonplaiuehti 
made him nnwiiUng to try the' eas9:..l4f>' 
ther, asd he requested the Chief f tesi* 
denoy Magistrate to transfer it to hie 
file. Thereafter the Chief Presideihey. 
Magistrate asked the accused whether 
he claimed a trial de novo. His counse.lj 
was thus placed in a dilemma. Either hej 
had to pursue the futile task of cross-' 
examining all the witnesses over again, 
well primed as they would be aftertbeir! 
previous experiences, or he had to let 
the Magistrate decide the case witboat| 
hearing the principal witnesses for tboj 
prosecution. Such was the Gilbertian 
situation created, and such is the em ^ 
barrassment which the complainant isj 
able to inflict upon the accused by means' 
of this iniquitous section, which still 
disfigures, the Code, though some of its 
worst features have been removed re¬ 
cently by amendment. 

Such a trial cannot be satisfactory, 
nor for similar reasons can a new trial, 
repair the damage. We are not unmind- 
ful that similar results follow from 
necessary transfers of Judges and Magis¬ 
trates. The remedy is to reduos their 
number to those which deal alone 
renders nnavoidable, provided tbtt in 
every other case the Judge or Magistrate 
shall complete all pending trials before, 
his transfer, and confine 8. .526 to trans¬ 
fers made before the commencement of a'^ 
trial. An >ther unsatisfactory feature of 
the case was the omission to call Abra¬ 
ham as a witness. He was in Calcutta 
and available throughout the trial. His 
evidence would have disposed of the 
case one way or the other and would 
have cleared up much that has been left 
obscure. If both the prosecution and 
the defence 'were ouvrilling to call him, 
the Magistrate ought to have examined 

him. , • 

In coDclusion we observe that neither 
party cams to Court with olepn hands. 
Both were quite ready to clOt^p'fc Abr^ 
ham in order dishoaejfWjr ,#9 obtain 
favours from his .firm. The.' oous lie* 
upon the proadoution ana' the proof in 
this pasa depends mainly upon, the eeU 
dei^ol Giri^hariW,', We oeniml:J*el^ 
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□poa his evidenoe and in out opinioo 
the onuB has not been discharged. Gonse* 
qnently and for all these reasons, this 
conviction cannot stand, and Tie set it 
aside and acquit the accused. 

'McNair, J. —I agree. 

X.9. Accused acquitted. 

^ A. I. R. 1933 Calcutta 588 

MnzBBJi, J. 

Pranballav Saha and anothei —Plain- 
tiffs—Appellants. 

V. 

Bhagaban Chandra Seal and others 
Defendants—Bespondents. 

Appeal No. 2938 of 1930, Decided on 
6th January 1933, against appellate 
decree of First Addl. Sub-Judge, Dacca, 
D/- Idth August 1930. 

# (a) Ragiktration Act (1908), S. 17, tub--• 
S. 2, Cl. (11)—Soma of propartia* mortgaged 
releaaad by mortgagee by taking ■erne 
amount—Eadortemant on back of mortgage 
to that effect doe* net require registration. 

Ths expression “ where the receipt does not 
purport to extinguish the mortgage" should be 
read as they are and no words such as " in whole 
or in part ’* or “ in respect o£ some or all ot the 
mortgaged properties in their entirety ’’ can be 
read as qualifying that expression. Hence where 
a mortgagee releases some of the mortgaged 
properties by taking some money and makes an 
endorsement on the back oi the mortgage to that 
effect, the mortgage itself is not extinguished 
and so the endorsement falls within sub*S. 2, 
01. (11), S. 17 and requires no registration. 

[P 689 0 1) 

>!< (b) Transfer of Properly Act (1882), 
S. 60—Purcheaer.of some of mortgaged pro¬ 
perty—Subsequent release of some other of 
mortgaged property by mortgagee — Pur¬ 
chaser is ontitied to partial redemption of 
property purchased by him. 

Where a person purchases some of the mortgaged 
property and subsequent to the purchase, the 
mortgagee reteases some other of the mortgaged 
property other than the one purchased, the pur¬ 
chaser is entitled to redeem partially the pro¬ 
perty purchased by him. Only where he pur¬ 
chases with knowledge of a prior release by the 
mortgagee that he can be insisted to redeem the 
whole mortgage. [P 589 01 j P 690 0 2] 

D. N. Bagehi, Mohini MohanJBhatta- 
eharjee fud Harakrishna Pramanik —for 
Appcllaots. 

Kalipada Chakravarti~.tot Bespon- 
deots. 

/ttdpCMci.—In 1323, tbc predeoesBors 
of defeadciits 1 tro4 exscutsd a mortgage 
ih plaintifff' favour in'respect of certain 
propc^fties on taking a loan' of Es. 896, 
In 11^4 the plaintiffs released some of 
the pircipwties on receiving Bs. 1,000 
from tiiC mortgagors and made an eh- 
Sorscnient that„?ffec(t on the fa^k of 


the mortgage bond. Defendant 8 haditt 
the meantime purchased one of the pro¬ 
perties, not pne amongst the 
subesquently released. The plaintiias- 
instituted the suit for enforcing the ^ 
mortgage security for the principal and 
interest due after deducting the amount 
received by them and against all th® 
mortgaged properties. In the plaint 
however he averred that he had released 
some of the properties as aforesaid. 
The suit was contested by defendant 8 
alone who was impleaded'on the allega¬ 
tion that the plaintiffs had come to 
know of his purchase only a few months 
before the suit. The Munsif made a 
decree for sale in respect of all the mort¬ 
gaged properties on the basis of the 
mortgage as it originally was. It is 
obvious that snch a decree in respect of 
all the mortgaged properties was wrong 
because the mortgagee himself had 
previously released some of the proper¬ 
ties on receipt of Es. 1,000. From the 
decree made as above defendant 8 pre¬ 
ferred an appeal. Before the Subordi¬ 
nate Judge the plaintiffs conceded that 
the decree for sale of all the properties 
could not stand and prayed for an 
amendment of the plaint by asking for a 
sale of the properties not released. The 
Subordinate Judge allowed the prayer. 

In dealing with the contentions of 
defendant 8, the appellant in the ap¬ 
peal before him, t)ie Subordinate^ Judge 
held that the endorsement by which the 
release was made required registration 
and not having been registered was not 
admissible in evidence. He held that 
therefore the release was to ne treated 
as made on the date on which the plaint 
which' contained the admission about 
the release was filed. He held also that 
as the plaintiff admittedly had know¬ 
ledge of the purchase of defendant 8 on 
the date of the suit, and so before the 
date of the release as he found it, th® 
case attracted the principle that if a 
mortgagee releases one^ or more of the 
mortgaged, properties with the knowledge 
that there has been change of ownership 
as to some or all of the properties, then 
the properties which remain liable, aro 
only liable for such part of the mort¬ 
gage debt as is proportionate to their 
value at the date of tbe mortgage. He 
held therefore that ° 

bo entitled toredesm.hta hwn ptopw*? 

(^y and on 
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self and so a patfeial rsideniplidki^m^n 


ate mortgage debt. On- this basis' the 
Subordinate Judge has made a deoree lor 
sale of the properties which are uu- 
released. The plaintiff has then pre¬ 
ferred this second appeal. A number of 
decisions of the different Oourts, not 
wholly consistent with each other, have 
been cited before me on behalf of the 
appellant on the meaning of S. 17, sub- 
S. (2), Cl. (11), Begistration Act. I do 
not propose to discuss them here as none 
of them has directly decided a case in 
which the receipt of the money which 
is the subject-matter of the endorse¬ 
ment purported to extinguish a mort¬ 
gage entirely in respect of a part of the 
mortgaged properties. But giving the 
question the best consideration I could 
1 have come to the conclusion that the 
expression " when the receipt does not 
purport to extinguish the mortgage " 
should be read as it is and that no 
words such as “ in whole or in part ” or 
“ in respect of some or all of the mort¬ 
gaged properties in their entirety ” can 
be read as qualifying that expression. I 
am inclined to take the view that as 
only some of the mortgaged properties 
purported to have been released by the 
endorsement, the mortgage itself was 
not extinguished and so the endorsement 
falls within sub-S. (2), Cl. (11), S. 17 and 
required no registration. 

In the view that I have taken as above 
jthe position has been simplified and the 
jonly question that I have to consider is 
^whether the defendant is entitled to 
{redeem his property only, when subse- 
jquent to his purchase the plaintiffs 
granted the release in respect of some 
other of the mortgaged properties. It 
has been strenuously contended that it 
is only when the mortgagee grants a 
partial release with knowledge of the 
change of ownership of a part of the 
whole of the mortgaged properties that a 
partial redemption is to be allowed, and 
that where he does so without any such 
knowledge the transferee has no equities 
in his favour on which he can rely for 
claiming such partial redemption. I 
have not been able to discover • any 
authority directly bearing on thie ques¬ 
tion. Of course there is abundant 
authority for the proposition that where 
the mortgagee has granted the release 
with such knowled^ the. relraee ihodlA 
have the same effect us apurel^aw^pf the 
reUasu properties by the hi^r 


be allowed. In my oplnioh^ thu.ftrgis^ 
ment that where knowledf^'.'&.; 
proved, the transferee must 
mortgage in its entirety, as it, etw^ 
after the release, cannot be aOoeb^ *4 
sound on principle. Redemption 
whole, in my opinion, oan only, .be' tq* 
sisted on where the transferee acquires 
his interest with knowledge of (he re¬ 
lease : when he has such knowledge 
at all events when he ought to have ha3' 
such knowledge, he oan have no higher 
rights than what his vendor, the mort¬ 
gagor, himself has. But in oases where 
the transferee could never have know¬ 
ledge of the release as in the present 
case where the release took place after 
the transfer, he isin a different position. 
A mortgage is not to be regarded as a 
prohibition against transfer. An inno¬ 
cent transferee of a part of the equity of 
redemption too has his rights protected 
on equitable considerations. 

In my judgment, such a transferee is 
entitled to urge on equitable grounds 
that when he took the transfer there 
was one indivisible mortgage, and when 
after he acquired an interest in the 
equity of redemption, the integrity of 
the mortgage was broken by the mort¬ 
gagee and the mortgagor behind bis back 
he is entitled to a claim a partial re¬ 
demption, the mortgagee himself being 
no longer competent to rely on the in- 
tegrity of the mortgage. It should not 
be overlooked that the mortgage secht- 
ity, as a whole, is no longor, enforcible 
by reason of the release itself, and it is 
only a deformity of it that is being 
sought to be enforced as a whole by the 
mortgagee. The mortgagee having by| 
his own act in granting the release, 
made it impossible for the transferee’ toj 
redeem the original mortgage as a whole 
on the basis of which the equity of 
redemption which he purchased has toj 
be judged, he is, in my judgment, en- 
titled to claim a partial redemption; Onj 
aU these odnsiderations, I am of ppinioo 
that the decision of the learned Jttdi|e| 
as to partial redemption, is right-'.. I 
accordingly dismiss this appi^. 
coats. Beave to prefer ap eppbal uUder 
tbs Letters Patent is grafted. ^ \ ' 
x.s. . Jpp«iil tti^ia9$4r 
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GU^A AND BABTLET, JJ. 

Shyam Sunder Das —Plaintiff—Ap- 
ppllant.- 

V. 

L. Ivans and others —Defendants—* 

Bespondeots. 

Appeal No. 1443 of 1931, Deo'ided on 
23rd May 1933, against decree of 1st 
Court Snb-Judge, Sylbet, D/- 20th De- 
oember 1930. 

(»} AsMBt Land and Ravenna Regulation 
(1 of 1886), S. Il—Purebaiar at revenue tale 
ia entitled le avoid intereat created by ad- 
verae poaseaiion. 

The inCunibrancs which may be set aside 
under 8. 71 of the Assam Land and Fevenue 
Bagulation. includes not merely an incumbrance 
actively created by the previous holder but a) ;o 
an incumbrauce created by the acquiescence or 
laches either wilful, or arising from negligence, 
and a purchaser at a revenue sale is entitled to 
avoid an interest acquired by snyone by ad¬ 
verse mssessioa: iO W N 108, Sef. (P 591 0 9] 

(b) Landlord and Tenant — Occupancy 
holding—Land over which right of eccu* 
pnney can bo acquired by tenant should be 
lend uaod for agricultural or horticultural 
purpose. 

Land in ra.spect of which right of ocenpancy 
could be acquired by a tenant must be land used 
or to be used for agricultural or horticuitu>al 
purpose, and for that purpose laud occupied tor 
purpose subsidiary to or promoting agricultural 
or horticultural becomes subject to righi of oe- 
oupancy. Hence where lands have been given 
to the tenant for grazing of cattle required for 
agricultural purpose, right of occupancy can be 
acquired by the tenants in occupation of such 
laud. ' IP .592 0 1] 

(e) Assun Lend and Revenue Regulation 
(1 of 1888), S. 80— Possession of person 
with eoeharere—Surrender by cr sharers— 
Cpntfnuous pessotsien of such person for 
lit years is poetasaion under one and seme 
right and occupancy right acquired there¬ 
fore is protect^ from eviction in sale for 
arrears of revenue after 12 years. 

Defendant was a cosharer along with others 
In possession of a tenancy for grazing cattle for 
agncultnral purposes. The other co-sbareis aut- 
rendemd their interest aud the whole right 
devolved upou the defendant who waar in con¬ 
tinuous UMsesslon for more than 12 years. Bub- 
•equeuu^tha land, was sold for arrears of 
nvenne: 

Heli : that tlra deteodaut’s possession was 
continnouB under one and the same right, that 
he had acquired a right of oceupaney at the date 
of the sale ahd that ha wps entitled to protec¬ 
tion from eviotion; 22 IT It 61, SoUl 6 Beng 
LSm.Bef. IP693 01.2J 

(4) Assam Land Revenue Regulation (1 of 
188dj, Sa. 85 and 88-'-Salo for prrears of. 
roviHtUjBr-Tikia to property, vaat* in rar*.' 
ebo.sar only whan sate heconiet final— Con* 
ytinuous i^eesaion for 12 yeari or* iher* 
urban tala .Jhacemee,, final givae prcdaetlon 


avan ihpegh revonao sala'takae placa bafora 
12 years— OWter 

O&tter.—An aataiedoes not become free from 
encumbrance by the mere sale, if the pnrchhW 
does not avoid them; but the purchaser ie‘tail> 
lowed this option of avoiding the encumbranea 
only when the title totbe property vests in him ' 
i e. when the sale becomes final Hence the 
purchase' is not enti led to evict a person who 
has been in continuous possession (or more than 
12 years when the sale becomes final but loss 
than 19 years when the sale is held as by the 
time the title vests in the purchaser, the person 
ha« acquired right of occupancy: 2 C H N f.8g, 
Diss from. IP 6.'8 C 2] 

Brojolal Chahravarti and Birendra 
Kumar De —for Appellaafc. 

Sarat Chandra Basnk, Priya Nath 
Duita, Jitendra Mohon Banerji and 
Eemendra Kumar Das— lor Bespon- 
deiits. 

Judgment. —The plaintiff in the suit 
giving riee to this appeals claimed to 
have his title declared as the patnidar 
under defendants and 14, the pur- 
chasers of Tali k Syed Natir, sold for 
arrears of revenue, on lith January 
1919 free from all incumbraDoes, and 
to have a decree passed in hia favour 
(or khas possession of an eight annas 
share of the lands in suit. According 
to the plaintiff, defendants 1 to 12 had 
no right to be in pnsseasion of those 
lands. In view of amicable settlement 
between parties concerned effected from 
time to time it is only necessary to 
take notice of the defence of defen¬ 
dants 3 to 5 and defendant 11 against 
whom this appeal is now directed. De¬ 
fendants 3 to 5 claimed to be in pos¬ 
session as darpatnidar under defen¬ 
dant ■»', who was a patnidar hy virtue 
of a series of transfers in respect of 
2 karajp 2 powas 3 jastis of land out of 
the area described in the plaint created 
by defendant 1 Defendant 11 asserted 
that he was in possession of 1 kara and 
1 powa of land in the north-west part 
of plot 1 and some portion of plot No. 2 
dasoribed in the plaint, as a tenant with 
right of occupancy. The defence there¬ 
fore of these defendants in the suit was 
that the interest claimed by them were 
protected from the effect of revenue 
sale and the plaintiff could not get khas 
possession of the lands in suit in their 
possession. The Courts below haying 
given effect to the defence raised by the ' 
oonteeting defendants 3 to 5 and 11 and 
the plaintiff’s prayer fox khas pdssss- 
sion baring besb disfttlMedV tbe plain¬ 
tiff appsalM to in tMW tn 
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tbe fifttore of the defence set vp. the 
oese of defendants 3 to 5 has to be 
qphsidered serarately from the case of 
the other defendant, namely defen¬ 
dant 11. 

Tbe ef^tate to ^hioh the lands in suit 
appertain, Taluk No. 54720/1 Syed Nstir 
-was sold .-for arrears of revenue fiee 
from all incumbrances previonaly 
created thereon by any perpon other 
than tbe purchaser and under the pro¬ 
visions contained in S. 71 Assam Land 
and Bevenue Regulation. 1F86, a tenure 
created bona fide, and at a rent no less 
than the full amount of the revenue 
fairly payable in leepect of the land 
could not be avoided by the purchsser. 
It was necessary therefore for defen¬ 
dants 3 to 5 seefeing p'oteotion from 
ovici-ion to establish that the patni and 
the darpatni under which they claimed 
to be in possession, were bona fide 
settlemer’ts and that the rent reserved 
was not less than the full amount of 
the revenue payable for the Isnds 
settled. So far as the rent of the tenure 
is concerned, it has not been contended 
before us in this appe-il, that the rent 
of the tenure in regard to which protec¬ 
tion was claimed created by the patni 
patta FjX 2 was less than the proper- 
tionate share of the revenue payable 
for the lands covered bv that patta. 
The question whether the settlement 
ovideneod by tbe document Ex 2 was 
a bona fide one, was elaborately dis¬ 
cussed before the Courts below. On 
the findings arrived at by those Courts 
it is impos ible for us to come to any 
conclusion o'her than the one arrived 
at by the Court of appeal below that 
the tenure in question was created hona 
fide so as to make tbe provision contain, 
ed in S 71, Assam Land and Revenue 
Regulation applicable to it. in the 
matter of its protection. On the find¬ 
ing that the person by whom patni was 
created, Hara Kumar Pal, bad acquired 
title to the lands comprised iu tbe 
patni by adverse possession, and that 
he had opened a separate aoconnt of 
estate No. 1050 and in view.: oL'tbe 
argument that the patni, asoteated by 
a trespasser was not entitled to proteof 
tion after revenue sale, the question for 
consideration was whether the party, 
olaiming as ^tnidar was bona fide in 
possesaion.hy oolleotibg rent ' and eonid 
the' darpatnidars claiming thf. 


patnidar claim to he. in this saipev<{Kp^ 

tion. It ifl no doubt coXreot 

tbe inoumbranee which 

under S 71, Assam Land aud i 

Regulation inoludes not merely, aja' 

, cumbrance actively created ' by thd 
vious holder but also ah incuiuhi^aiaee 
created by the acquiescence: qr/'lAphft 
ei’her wilful, or arising from negligence: 
and a purchaser at a revenue sale iS-Uii' 
ti led to avoid an interest acquired by 
anyone bv adverse possession: se^ 
Mohamed Nashimy, Kashi Nath (l); but' 
the question before os is not avoidance 
of an iofiersst created by adverse pos. 
session; (be question being whether tb» 
persons claiming to he in possemioia 
were persons bona fide settlement hoL 
ders under the patni and the darpatnk 
created from time to time. The pa^i- 
in the case before us was created in tb»- 
year 3299 B. 3. and on tbe fiodingsi. 
arrived at by the Courts below we aro 
unable to hold that there was any want 
of bona fides on tbC part of tbe settle¬ 
ment holders in tbe position ofdefendaot. 
3 to 5 which c uid disentitle them from* 
the protection from eviction, afforded by 
the statute. Tbe argument in support; 
of tbe appeal so far as tbev relate to the* 
defence of defendauts 3 to 5 in tbe suit» 
cannot in the above view of the case, bo 
accepted ns sound. Tbe defence of de¬ 
fend tot 11 in the suit rested on the basis* 
of his being a tenant who has acquired a- 
right of occupancy in tbe lands in suit* 
in his possession. The estate to .which- 
tbe lands appertained was sold for arre¬ 
ars of revenue on 11th January 1919 
the sale was confirmed on 27th Novem- . 
her 1919. The potta in favour of defen¬ 
dant il, Ex. D in tbe case, is dated 24tb* 
March 1907 ; and 12 years from the date* 
of the potta was completed efewmontba. 
after the date of sale but before tbe con¬ 
firmation of sale. Tbe settlement as- 
evidenced by the potta was for grasing 
purposes. It has been found by the* 
Court that tbe potta 
"was created in eonffnnatlon of defendant Ife. 

t ote. As his cosharers surrendeted, he exeenitteii.. 
labuliyat for hiuself only." . 

The Court below has' further etAfed' 
that there was no. evidmce tir#. 
dant 11 held the lai^«pjaiprised,ih thw- 

potta ■' 4 ■ ‘ i ;• 

"for avocation totally; otilH^aaeM^'-with agyir 
oultnral pnrpoira, and'that evtd^ee dn th# 

■1. o w,» 108. 
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xocd went to show tbat d«fend»nt 11 eoavortod • 
jetton of the lands into paddy land.” 

The learned Subordinate Judge on the 
finding arrived at by him that the defen., 
fiant had acquired right of occupancy 
hefore the auction-parohaeerB acquired 
4itle to the lands in suit by their pur¬ 
chase at the sale for arrears of revenue 
came to the conclusion that the defen¬ 
dant's right of occupancy will hold good 
against the plaintiff, a patnidar under 
'the auction-purchasers. The first ques¬ 
tion that arises for consideration on this 
part of the case, is the one relating to 
the nature of the tenancy evidenced by 
the potta, Ex. D. It is to be noticed 
that land in respect of which right of 
loocupancy could be acquired by a tenant 
must be land used or to be used for agei- 
cultural or horticultural purpose, and, 
for that purpose land occupied for pur¬ 
pose subsidiary to or promoting agricul¬ 
tural or horticultural becomes subject to 
right of occupancy. In the case before 
us on the findings on evidence arrived at 
by the Court below to which reference has 
already been made, and upon a plain 
reading of the potta Ex. D, it is right to 
hold that the tenancy in favour of de¬ 
fendant 11 was for grazing of cattle re¬ 
quired for agricultural pursuitt, and in 
this connexion the fact that a portion of 
Ithe lands comprised in the tenancy origi¬ 
nally created for grazing purpose was 
converted into paddy land, as found by 
the Court below, assumes importance. 
In our judgment the lands in occupation 
of the defendants were lands in respect 
of which right of occupancy could be 
jacqhired. 

The question that comes up for consi¬ 
deration next, is whether right of occu¬ 
pancy had bean acquired by defendant 
11 at the date on which the estate in 
which the lands in question were com¬ 
prised was sold for arrears of revenue on 
11th January 1919. There is no dispute 
that the period of 12 years had elapsed 
«o far as the occupation of the defen¬ 
dant was concerned on the date of the 
confirmation of the sale on 27th Novem¬ 
ber 1919. It is necessary to determine 
whether the defendent could get the 
benefit of bis previous possession, of the 
fandP.'along with his coshaxers, before 
the ej^ution of a kabuliyat by himself 
in tbit linear 1997. The Cburt below has 
^referred, io the evidence on the side of 
'ilfae plaintiff showing lhat defe^ant 11 


tm 

was in possession for nearly SO years at 
the time, when one of the witnesses for 
the plaintiff was giving evidence-in Cdnxt 
in 1928, and it has been found by that 
Court that Ex. D executed in the year, 
1907, was a confirmatory potta in favour 
of defendant 11 in confirmation of his 
jote, after his cosharers had surrendered 
their interest in the tenancy in ques¬ 
tion. It was argued in support of the 
appeal on the authority of the decision 
of this Court in the case of Mahomed 
Ohaman v. Bam Pershad (2), that upon 
defendant ll’s own case, that he had 
other persons co-tenant as, that upon 
their surrendering their rights, he took 
a settlement of the entire tenancy, the 
incidents of the old tenancy were extin¬ 
guished, and that a new tenancy with 
new rights having come into existence 
from 2d:th March 1907, the defendant 
could not have acquired a right of occu¬ 
pancy on the date of the sale for arrears 
of revenue. 

It has no doubt been held in the case 
referred to above that the right of occu¬ 
pancy acquired under S. 0, Act 8 of 1869 
must be an occupancy of one and the 
same kind, that is to say, it must be 
occupancy by the person pleading it, or 
by his father, or some other person from 
whom he inherits. It is worthy of notice 
that Mahomed Chaman’s case (2) men¬ 
tioned above, was considered by this 
Court in a subsequent case : Forbes v. 
Bam Lai Biswas (3), in which -it was 
held that the continuous possession for 
12 years, which is the subject of S. 6, 
Act 8 of 1869 must be possession under 
one and the same right. This right 
might have been, in its inception, joint 
with other persons, and by the death of 
oosharers, ultimately become a sole 
right, without its continuous nature be¬ 
ing affected. The real issue, as pointed 
by the learned Judges in Forbe’s case (3) 
mentioned above, was whether posses¬ 
sion was under one and the same right : 
and the case before us is stronger than 
that case in view of the position that 
there was surrender by the cosharers of 
defendant 11 of their interest, and the 
potta in favour of the.defendants which 
has been found by the Court below to be 
confirmatory in its nature.' As ob¬ 
served by the learned Jpd]|ei-'deciding 
the case of Forbes v. Bam Ldl Biswas (3) 

9. (1874)8Bwgjh»8B8»n‘Wt»^ 

a,-.48W) aa w B .«i. . ', • ; ‘ ; 
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tho rigb6 might be joint in it$ iooeption 
with other persons, but it might be con. 
tinuous throughout in its nature, 

* In the case before us the right eon. 
tinuous in its nature by its surrender by 
oosharers devolved exclusively on defen¬ 
dant 11. In our judgment the correct 
view of the law applicable to the case 
before us, is the one laid down in For- 
Jies case (3), and we have no hesitation in 
{expressing our agreement with the same, 
land in holding that defendant 11 had 
acquired a right of occupancy at the 
{date of tho sale for arrears of revenue 
on 11th January 1919, and was entitled 
to protection from eviction. The con¬ 
clusion arrived at above completely dis¬ 
poses of the appeal against defen¬ 
dant 11. 

In the above view of the right of de¬ 
fendant 11 as against the plaintiff, so 
far as the claim to protection from evic¬ 
tion is concornad, it is unnecessary to 
go into the other questions raised in 
support of the appeal against defendant 
11. llegard being however had to the 
elaborate argument addressed so us re¬ 
lating to the matters indicated below, 
wo propose to deal briefly with the 
points raised. It was urged that the 
tenant must complete 12 years’ posses, 
siun before the date of the revenue sale 
and not before the date of theconBrma- 
tion of the sale. With reference to this 
question the further questions emerge 
for consideration as to what was sold at 
the revenue sale and when were the 
rights of the purchaser under the sale 
exercisable under the law. There can- 


inoutfkbrancar does; nofi o«Me 
without any act dope by the 
an estate does not become free, from 
cumbrances by the mere eale, if '.thw 
purchaser does not avoid them. . . - ^ . 

The incumbrancers are, nd(^ ipso taiafifO, 
avoided by the sale of the. estate' 
rears of revenue, and are only 
be avoided at the option of the purc^e* 
ser at suoh sale; each option ihay. be 
exercised by the institntiou. of a suit 
within the time allowed by law. The 
question then arises when did the title 
vest in the purchaser under the Ihw. So 
far as the Assam Land and Bevenue 
Bagulation goes there is the clear prOvi- 
sion that the title to the property sold 
vests in the purchaser from - the date of 
the sale certificate, and not before; and 
the sale certificate shall bear the date 
on which the sale became final: Me 
Ss. 80 and 85 as also B. 146 and Bcirm 
39, Assam Land and Bevenue Begula- 
tion. In the face of.the statutory pro- 
vision applicable to the case before us, 
we are not prepared to give effect to the 
arguments on behalf of the plaintiff-ap¬ 
pellant, that the title vested in the 
purchaser at the date of the revenue 
sale, and that such a title entitled the 
plaintiff claiming through the purcha¬ 
ser to avoid a tenancy in respect 
of which there was a continuous pos¬ 
session by the tenant for more than 12 
years when the sale became final. There, 
was right in the purchaser to avoid the! 
tenancy, and that right 'could be exer¬ 
cised only when the title had vested in 
him; before the vesting of the title in 


not in our opinion be any doubt as re¬ 
gards the position that what is sold at 
the sale for arrears of revenue is the 
estate in arrears, and the estate is sold 
free of incumbrances; protection is 
-afforded to a tenant having a right of 
occupancy under the rent law. It does 
not follow from that that the tenant 
who had acquired the right of occu¬ 
pancy by 12 years’ occupation at the 
date of the confirmation of the sale 
which is an event that might take place 
a long time after the date on which the 
sale ‘bf the estate was held could be 
jevioted. The tenant in ooonpatia'n could 
in our oi^inion have the benefit of his 
Icontlntu^ poBBession from the date of 
sale to tm date of confirmation of sale^ 
It ie to be noticed thlat. it is 

well settled'i^iow that the iptoMat 'of the 
' .'1988 <3/75 <61^ " ■..■.->1.’;:>■■■ 


the purchaser, if there was the acquisi¬ 
tion of the right of ocoapancy and there! 
is nothing contained in the statutory 
provisions applicable to the case before 
ns and in the general law which Could bar j 
the acquisition of such right, the right 
BO acquired could not be avoided at the: 
time when the title to the estate sold! 
for arrears of revenue vested in the pur-j 
chaser. Any view. contrary to the above 
would, in our judgment, miiitate'against 
the clear provisions of the law applica¬ 
ble to the Province of Assam; and.^e 
are unable to accept any proposition to 
the.oohtrary if that has been lidd.dow.n ^ 
by this Ooort in the of. A^vir 
Chandra San 0 r/i .v. dffUpre . 2ftath (4), 
dealing v^ith the. provision Of S. Sld» 
Civil P. 0.. 1882. the decision-In wbioh 
(iwBl'apwNSeS: TH; 
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case was relief upon by the learned ad- 
vooato for tbe appellant Jo bis atgu- 
meots before ns. 

Ab indiaalied already in view of onr 
.definite decision tbat defendant 11 bad 
aoqnired the right of oecnpancy before 
the date of the sale for arrears of reve¬ 
nue on 11th January 1919, the opinion 
expressed by ns on the question of the 
date of vesting of title under the revenue 
Bale and oU the further question of the 
plaintiff's right to avoid the tenancy of 
defendant 11, if the occupancy right of 
that defendant was acquired before the 
date of confirmation of tbs sale, count¬ 
ing the period of 12 years possession 
from the time when defendant 11 came 
to be in exclusive possession in 1907 
after his oosbarers had surrendered their 
interest, it is not necessary for the pur< 
pose of the case before us. In our judg¬ 
ment defendant 11 acquired the right of 
occupancy in the tenancy held by him 
at the the time when the sale was held 
on 11th January 1919, and the tenancy 
neld by him could not be avoided under 
the law. 

In the result this appeal is dismissed 
with eostg, the decisions of the Courts 
below being affirmed. Defendant 5, res¬ 
pondent, and defendant 11 are entitled 
to separate seta of costs in the appeal. 
The plaintiff-appellant and defendant 1, 
respondent in this appeal, have settled 
the matters in controversy as between 
themselves out of Court, and a petition 
of compromise has been filed in this 
Court by those parties. The decree pre- 
jpared in this Court will be in accordance 
with the terms of compromise, so far as 
the plaintiff appellant and defendant 2, 
respondent are concerned the petition of 
compromise filed in Court forming part 
of the decree. It is necessary to men¬ 
tion that the terms of compromise set¬ 
tled ae between the plaintiff and some 
of the defendants in tha suit %t differ¬ 
ent stiiges of the litigation, will be ope¬ 
rative as between the parties concerned, 
so far as they are consistent with onr 
decision fUB to the rights of parties as 
contaix^ In this jndgment. 

£.9. Appeal dimisied. 



EMPBBOB 

ArI.R. 1933 Calcutta 594 ^ 

EaWKIS, 0. J. AND OOSTEiliO, J. ^ 

Dharani Kanta Chakrabarty and others 
—Appellants. 

V. 

Emperor —Opposite Party. 

Criminal Admitted .Appeals Nos. 252, 
253 and 264 of 1932, Decided on 7th 
December 1932, against decision of Addl. 
Dist. Magistrate and Special Magistrate, 
Mymensingh, D/- 14th March 1932. 

(•) Ordinance (11 of 1931), S. 34—-Charge 
•heet framed on 24th November 1931 and. 
Magistrate directing trial to begin on 9th 
December 1931—Accuied cannot bo deemed 
to be on trial on lit December at time of 
promulgetion of Ordinance. 

On 24tb November 1!)31 a charge sheet was 
sent in and the Magistrate bad directed the trial 
to begin on 9th December 1931. The prosecution 
wa-s not ready on 9th Docembor and various ad¬ 
journments were taken until on 2nd ii'obruary 
1982. It was directed tbat the case would be 
taken up by tlio Additional District Magistrato 
as a special Magistrate under Ordinance 11 of 
1931 which was proraulg.T.ted on let Doceraber. 
It was contended that (lie Speci.al Magistrate had 
no jurisdictioa under S. 34 of the Ordinance : 

Held : that the accused wore not being tried 
before any Court on 1st December 1931 and that 
the trial before the idpecial Magistrate did not 
oflend against S. 34. LD 690 C IJ 

(b) Criminal P C. (1898), S. 342-Recaning 
of one of prosecution witnesses after argu¬ 
ments bad commenced in presence of ac¬ 
cused’s pleader — Accused's pleader not 
insisting on right to question accused or let 
in further evidence—Trial is not vitiated. 

Whore arguments had commenced, one of the 
prosecution witnesses was recalled and some 
questions were put to him. Even though the 
pleader of the accused was also present at this 
time, he did not ask for calling further evidence: 

Held : that the fact that the formalities woro 
not gdhe through in not? asking the aeousod some 
questions under S. 342 did not vitiate the trial. 

^ tP 696 C 2]. 

(c) Penal Code (1860), S. 411-Accused' 
found in possession of stolen revolver long 
after theft—Conviction under S. 411 is not 
proper. 

Accused who were engaged in collecting arms 
and explosive substances were found in poss*' 
sion of a stolen revolver. The theft of the 
revolver was not at all locent : 

Held ; tbat the mere fact of possession was not 
sufBoient for a conviction under 8. 411 as the 
accuB^ were not very much concerned whotbet 
the revolver had been smuggled or 

[P 64T 0 1] 

(dlArmeAet (1878), Se, 19 (f) and 20- 
Parson cannot b« eonvietad im^r both sac* 
tiona in Toipoct of eatoq ravaivM. 

A peraob cannot be convtoted tiOtb.,ttpder 8.20 
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8ure$ Chandra TaluJsdar, SiAnendra 
Chandra Boy and Kumnd Bandhu Bagehi 
—for Appellants. 

Khnndhar and Anil Ch. Boy Choto^ 
dhury —for the Crown. 

Bankin, 0. J .—In these three appeals, 
seven aconsed persons are before ns who 
were tried by a Special Magistrate under 
Ordinance 11 of 1931 in the District of 
Mymensingh. They were charged with 
various offences under S. 411, I. P. C., 
under Ss. 19 (f) and 20, Arms Act, and 
under S. 5, Explosive Substances Act, 
and there was also a charge of conspiracy 
against them all having reference to the 
offences indicated by these sections. 
The appellant Dharani Eanta Ohakra- 
varty has been sentenced to 7 years’ 
rigorous imprisonment, appellant Sailaja 
Eanjan Bhattacharjya to years, ap¬ 
pellant Nikhil Bhusan Chaudhuri to 44 
years, appellant Sudhir Chandra Bhatta¬ 
charjya to 0 years, appellant Jagat 
Bandhu Basu to 6 years, appellant Pro- 
fulla Kumar Majumdar to 7 years and 
the appellant Maninclra Chandra Dob- 
nath to 6 years’ rigorous imprisonment. 

The case for the prosecution is that 
on the night of 22nd-23rd September 
1931 the police, upon information re¬ 
ceived, carried out a search of the pre¬ 
mises occupied by Dharani, that they 
went to his place with a considerable 
force, that they surrounded the house, 
different officers being posted at different 
places, and that all the accused persons 
together with Dharani’s mother and a 
vounger woman, a widowed relation of 
Dharani, were found in the main hut 
which appuEkrs to be a commodious hut 
with a verandah and so forth or a 
corrugated iron house. When they got 
to the house, they took up their position 
and waited for about half an hour before 
anything happened. In the meantime, 
efforts were made to obtain search wit¬ 
nesses locally; but before these witnesses 
were procured, Dharani came out of the 
hut suddenly with a revolver covered 
over by the end of his dhoti. He at¬ 
tempted to move to the west and finally 
threw the revolver into a tank after 
ceeding some little distance. He'was. 
seen doing this and was apprehended and 
the revolver was immediately recovered. 
It is also said that while this was going 
on cert^n of the persons insidp the hut 
were seen to'throw away various artiqles 
towai^ the north-east where the^ itii^ 


varandah at l^st 

with wooden planiks. Whps; the searttlt.’' 
witnesses arrived and the hut ' 

tered into, all the accused ' 
ther with the two women are 
have been found in that hut.. < In ' Me' 
presence of the search witnesses, the but. 
was searched and the -place' W;hera the. 
articles were thrown away was searched 
an'd in the rasnlt there were recovered 
in addition to the revolver already men. 
tioned a postcard with a circular portion 
out out in the middle, a white paper 
containing some chemical formulae for 
the preparation of bombs and two 
metallic bombshells formed oot of ordi- 
nary brass pots with the necks out clean 
off. It appears that the revolver was 
one which was stolen from medical 
officer in December of the previous year 
1930. 

The witnesses who speak to the search 
are the following police men : firet of 
all, the Sub-Inspector' Abu ^ahammad 
who is now the police officer in charge 
of the thana in question at Nandail, the 
Sub-Inspector Basanta Kumar Mukherji 
P. W. 7, Dafadar Debendra Chandra De, 
Assistant Sub-Inspector, Chintaharan 
Mukhoti and two constables of the names 
of Ashraf Ali and Baghunandan Singh. 
In these circumstances the Special 
Magistrate convicted all the accused on 
all the charges. He held that the re¬ 
volver was in the possession of them all; 
he held'that all of them knew that the 
revolver had been stolen; he held that 
they were all engaged in possessing^ and 
preparing dangerous explosive substances 
contrary to the provisions of S. Ex. 
plosive Substances Act, and they all en. 
tered into a conspiracy to offend against 
S. 411, I. P. G., Arms Act, and the 
Explosive Substances Act. At the bear¬ 
ing of these appeals, Mr. Talnkdar, who 
appears for aocused 1, 2 and 7, that is, 
the appellants vin Appeal No. 252 sup¬ 
ported by his learned friend who appears 
for accused 3, that is the appellant 
in Appeal No. 253, bas^taken certain oW 
jeotion^ : first of all, he says that .tbd 
. Special Magistrate had ho juriSdidMin 
because by virtue of S. 34 of tbe^rdin- 
auce these accused were not liable to be 
tried by a Special Magistfrate.. S. S4 of 
Ordinance No. 11 of 193Ji is to tbe effect 
that no direction shall bd made for the 
trial of an'y persw by a. Special Magis- 
! trate fox an offehee fox wbieb be> ^as . 
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being tried at the promulgation o! this ranged that the trial shonid begin on 
Ordinance before any Oonrt. We have 9th December. The purpose of 8. 34 is 
examined the order sheet of the Sub- quite intelligible for all practical pur- 
Divisional Magistrate to see vrhether or poses and I think that, in the present' 
not the accused on 30th November or oh case, it is clear enough that the order! 
Ist December 1931 vrere being tried for trial before the Special Magistrate. 
VMthin the meaning of that section. did not offend against that section. Thi^ 
It appears to me to be reasonably clear objection therefore to jurisdiction must 
\ehat the position was. The acoused had be overruled. 

been arrested and they were being de- Another technical point upon which 
tainsd in hajat and it appears that orders it was contended that the trial itself 
had been made allowing them bail, if was bad is this: It is said that 
they could find bail. They had not, in P. W. 18 after arguments had corn- 
fact, it appears, been released on bail, menoed was recalled on 10th March and 
On 11th November, the Assistant Magis- some questions were put to him about a 
trate not the Subdivisional Officer com- plan and Mr. Talukdar contends that 
plained that no materials had yet been being so all the accused should have 
placed before^him to enable him to see been questioned again under S. 342, 
whether cognizance could be taken and Criminal P. 0. All these people wore 
be directed the case to be put up on the, being defended and this took place at a* 
14th; nothing had been done and the time whan arguments were going on by' 
Subdivisional Officer ordered the police their pleaders. It is clear enough that,! 
to make a report. On the 24th, for the if they wanted to call further evidence,! 
first time, a charge sheet was received the pleaders for the defence would have! 
against all the seven accused. It ap- had a right to have it if they had asked 
pears that it charged them under the for it. It is equally clear that no such 
Arms Act. The charge sheet being re- suggestion was made at the time. In 
ceived the order simply was * put up those circumstances, I am not going to 
tomorrow. On the 25th there was an hold that the fact that the formalities! 
order about bail the accused may all be were not gone through asking these ac- 
released on bail of Rs. 1,000 each to ap- oused persons some questions under 
pear on 9tb December 1931, police to 8, 342, Criminal P. C., vitiates the trial, 
send witnesses in hatches.” As a matter Upon the questions on the merits it 
or fact, on 9th December, the prosecution is necessary, first of all, to consider whe- 
was not ready and various adjournments ther the police evidence of the search 
were taken until on 2nd Eebrua'ky 1932 and the articles found in the search is 
it was directed that the case would be to be believed. (After discussing this 
taken up by the ^ Additional District evidence and holding that the police 
Magistrate as Special Magistrate. The evidence is to be relied on, the judgment 
date of the Looal Government’s direction proceeded.) It being taken therefore 
actually 6th January that jibe police evidence is to be relied 
1932. We have to see therefore whether on, we have then to see whether there is 
[on Ist December 1931 these people were, any answer to the prosecution case that 
ID the words of 8. 34 of the Ordinance, these people collected at this spot and 
being tri^^ before any Court. In my all in this hot in the middle of the 
opinion it w reasonably clear that they night or very early in the morning for 
^were.^t. The charge sheet had been some purpose connected with the pos- 
;Sent imand the Magistrate had directed session and manufacture of arms and 
trial to begin on 9th December 1931. explosive sabstanoes. In my judgment, 
m amount of metaphysical disputation there is no resisting the conclusion that 
about cognisance will, in my judgment, the presence of these people in that hut 
*■3 ^ argument.- At the time is connected with the articles to which 

the Magistrate on 36th November 1931 I have referred. In my judgment, prime 
it does not appear that facie all these persons are confronted 
■ complaint before him or any with a strong prime facie case and have 

ready to be examined and been taken red-handed - as conspirators 
ptossctxWoh witness offending against th* Explosive Snb- 
He took no steps Inch as statices Act. • It is neolsstiary horweyi^ to 
♦*‘i*‘l* He me)?ely ar> exaihiiM the oyidaitc^.'^jigainst>^4^^ 
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these econsed separately and toAo&vrhe. 
ther upon the 'whole o{ the evtaeoce 
affecting him his oonyiction can he 
maiotaizted. 1 may say at once that in 
imy judgment it is not possible to agree 
with the Special Magistrate in convict¬ 
ing any of these persons under 8. 411, 
Penal Cod[,e. The theft of this revolver 
jwas not at all recent and it does not 
seem to me that the mere fact of posses¬ 
sion even if the possession of the re¬ 
volver was brought home to them all 
would be enough to show that they 
knew that the revolver had been stolen. 
After all, people who are engaged in col¬ 
lecting arms and explosive substances 
iare not very much concerned whether 
the revolver had been smuggled or 
stolen, I do not>think myself that the 
conviction under S, 411, Penal Code, is 
ood on this evidence against anybody. 
If the question were only as to the re¬ 
volver and there was no otlier question, 
there too, while the case of Dharani 
would be clear not only under S, 19 (f), 
but also under S. 20, Arms Act, there 
might be a good deal to. say as against 
the other accused. Assuming that Dha¬ 
rani had collected a number of people to 
manufacture bombs, he might still have 
a revolver in his own house with which 
the other people had nothing to do. I am 
not therefore satisfied that as regards 
the appellants other than Dharani pos¬ 
session of the revolver or conspiracy to 
possess it has properly and sufficiently 
been brought home to them. In the 
case of Dharani however the offence is 
clear and plain that he was possessing 
it and that be was concealing it from 
the police is also clear. 

We have therefore to consider-the 
evidence from the point of view of each 
accused to see whether there is a suffi. 
cient case of conspiracy in connexion 
withfthe preparation of bombs' and, 
if there is, there is to my mind, no tea' 
sonable difficulty or question about the 
sentences that have been passed by the 
learned'Magistrate. Collection of people 
for manufacturing bombs deserves the 
sentence which the 8peoial Magistrate 
has awarded.- The same is 'time' with 
regard to the.other conspirators for ^ey 
were actively participating in the pon- 
spiraoy and caught red-handed. In the 
case of Dharani, I do not think 
thsre .is any defence whatsoever. Hl^ia 
the person whose^hnt it was; l>e . is (^e ' 


person who yrais reep^eiblk tor —^— 
people using bis premifes '.fb# 
pose; he was found w;ith e revolver w 
his hand and trying ^tb 
the same time when tbe other pertonf 
were trying to get rid of the pth^ Iwrtt.' 
oles. So far as his case isConceiniedk 
the M^iatrate has given hiin' seyeti 
years under 8. 20, Arms Act, and that 
conviction and sentence must'‘sINmd. 
The oonviotioh under 8, 4lT, Penal 
Code, on him must be set aside. Ido 
not understand how a person can be con-' 
vioted both under 8s. 20 and 19 ^f). 
Arms Act, in respect of the stme. revol 
ver. So, separate convictions under 
S. 19 (f) may be eliminated, He has! 
been given five years under 8. 5, Explo¬ 
sive Sabstanoes Act, and he has iMon 
given seven years on the conspiracy 
charge. Save as already mehtioncd 
these convictions and sentences must< 
stand and his appeal must be dismissed'. 

The next person is Sailaja Banjana 
Bhattacbarjya, one of the appellants in 
Appeal No. 251. He bos' been found 
guilty and given two years’ rigorous im¬ 
prisonment under 8. 411, Penal Code. 
That must be set aside. He has also 
been given two years under 8.19 (f). 
Arms Act. That may also he set aside. 
He has further been given four years 
under 8. 5, Explosive Substances Act, 
and 4t years on the conspiracy charge. 

In this case, we have to examine whe¬ 
ther the evidence is good and sufficient 
against him to show that he committed 
an offence under the Explosive Sub¬ 
stances Act, and took any part in the con¬ 
spiracy. (After discussing the evidence 
on this and bolding it ssnot bsing proved 
beyond doubt, the judgment proceeded). 

1 think that bis conviction onght to be 
set aside and that he should be acquit¬ 
ted. (After considering the case of the 
other accused, the judgment concluded.) 

In the result. therefore the appeals of 
Sailaja and Manindra are allowed and 
the appeals of the other appellants are 
dismissed as indicated above. 

Costello, J .—I agree. 

K.S. t Order acoor^iitgly. 

, . s*'- ' >. 
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0. 0. GhOSB, Ao. 0. J. AHD MAIiUE, J. 

Davit Hmlei and Co. —Appellants. 

V. 

Emptror —Opposite Party. 

' Criminal Appeal No. 247 of 1933, De. 
cided on 7th June 1933, 

Cftlcuttk Mnneipal Act (3 of 1923), Sa. 406, 
407 and 488 — Petoaatum nitrate cupplied 
by accused firm for sodium citrate—Accused 
held guilty under S. 408 read with S. 488. 

The accused firm of Chemists and Druggists 
cold potassium nitrate instead of sodium citrate 
when sodium dtrate was wanted: 

Htld: that the accused was guilty under 
S. 406 read with B. 4S8, that the ofience was of 
a serious nature and that a fine of Bs. 4S0 was 
not at all excessive : A. I. B. 1928 Cal. S20, not 
Foil. [p 698 0 1, P 699 0 2] , 

Jitendra Chandra Banerjee — for Ap¬ 
pellants. 

Satindra Nath Muherjee — for the, 
Crown. 

Judgment .—This appeal arises out of 
ft conviction under S. 406 read with 
8. 488, Calcutta Municipal Act. There 
is some question as to whether the con¬ 
viction was under S. 407, read with 
S. 488; bat it is not necessary at this 
moment to refer to that question be¬ 
cause it will be dealt with later. 

The facts giving rise to this prosecu¬ 
tion, shortly stated, are as follows ; The 
ftoonsed firm carry on business as Che¬ 
mists and Druggists. An employee of 
the Corporation of Calontta went on 2nd 
November ‘1932 to the shop of the ac- 
onsed firm and asked to be supplied 
with a certain quantity of sodium citrate. 
Instead of sodium citrate being sup¬ 
plied to the Corporation employee potas- 
ainm nitrate in which there was some 
sodium chloride was supplied. The 
article sold was found on analysis to 
contain potassium nitrate and also a 
little of sodium chloride. It is common 
knowledge that potassium nitrate with 
Sodium ohioride thrown is something 
very different from sodium -citrate. 
Sodiam«oiirate is an inoffensive article 
and is often prescribed by medical prac¬ 
titioners. The sale took place on '2nd 
November 1932, and it appears that on 
1st Jaii^ty 1983, the approval of the 
Chief il^xeoative OfiScer to the institu¬ 
tion of a case for the sale of potassium 
. nitrate in the place of sodium citrate 
was:, asked for. The Chief Executive 
, Officer having mnctioned the pretoeou- 
tion as ajppeaxs from his. facsimil# sig- 
nature on the applicati.on.for suihxapas. 


the ijteosssary application for summons 
was made before an Honorary Magis¬ 
trate in thp Oossipore-Ohitpore arejh 
within whose jurisdiction apparently 
the shop of the aconsed firm was situate. 
That the application for summons was ‘ 
made on 17th January 1933, has been 
found to be correct by ns after an exa¬ 
mination on the application for summons 
with the original register of sammonses 
which has been produced before us. The 
numbers mentioned on the application 
for summons, namely, F. 1272 and L. 
Begister No. 8381, are mentioned in the 
register of summonses and there cannot 
by any doubt whatsoever that that is so. 
We are making a reference to the dates 
because an ingenious argument has been 
advanced before us that the prosecution 
was belated and was barred under S.534 
Oaioutta Municipal Act. 

It was suggested that the application 
for summons was not made till 4th Fe¬ 
bruary 1933, which was beyond three 
months from the date of the sale of the 
article in question, namely, 2nd Novem¬ 
ber 1932. The facts sot out above and 
the dates referred to above constitute a 
sufficient refutation of the contention 
that the prosecution was barred and 
nothing further need be said on that 
point. Be that as it may, it appears 
that an application was made for an 
adjournment of the hearing of the case 
on 4th March 1933, and it appears that 
the case was adjourned to Idth March 
1933; but long before that the Corpora- 
tion or its representatives made an ap¬ 
plication praying that the case might 
be treated as one under S. 406 read with 
S. 488 and not under S. 407 read with 
S. 488r. The applioation was in writing 
and is on the record and it appears that 
that the Magistrate for good and valid 
reasons granted the necessary permis¬ 
sion for the correction of the number of 
the section under which the prosecution 
was to be had. At any rate, we are satis¬ 
fied that the aooused firm were not in 
any way prejudiced by reason of the 
correction being allowed by the Ma¬ 
gistrate. 

But the learned advocate who has 
argued this appeal on behalf of the ac¬ 
cused firm, not content withmae ingeni¬ 
ous argument based oti the qoeitionof 
limitation,, has advanced. A second jn. 
gepions argumentan^ It.is.tMv!- ttM^ the 
oolteotion dym; of thfihfo*' 
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gistrate vaa^xot enough and tha(» a ^1 
*was required in order that the ooriceo. 
tipn itself might derive soma validity 
in the oiroumstances stated. A mere 
mention of this argument is sufficient to 
*iuduce the Court to negative it sum¬ 
marily and we accordingly do so. The 
third point, that has been taken is that 
there was no admission before the Ma¬ 
gistrate by anybody on behalf of the 
accused firm of having committed the 
present offence. It is said that on 18th 
February 1933, there was a previous 
offence for which the accused firm were 
convicted under S. 406 read with S. 488, 
Calcutta Municipal Act, but on 18th 
March there was no admission that the 
accused firm were guilty of having com¬ 
mitted the present offence. In support 
of that contention a worthless affidavit 
has been put in by somebody on behalf 
of the accused firm ; but it is significant 
that if as a matter of fact there was no 
admission of having been guilty of the 
present offence on IHth March 1933, 
the learned advocate for the accused 
firm has not been at all able to explain 
why it should have been recorded by 
the Magistrate that the accused had not 
only admitted the commission of the 
present offence but had also prayed for 
mercy. It is said that the person who 
was in attendance on behalf of the ac¬ 
cused firm on ISth March 1933 before 
the Magistrate might have prayed for 
mercy. If the accused firm’s representa¬ 
tive might have prayed for mercy, as it 
is now represented before us, we can 
take it as being absolutely certain that 
the accused’s representative did pray 
for mercy and offer no defence whatso¬ 
ever. 

The fourth point that has been taken 
is that the conviction should have been 
under 8. 407 (2) read with S. 488 and 
not under 3. 406 read with 8. 488. If 
however the argument that the prosecu¬ 
tion were in order in having tho case 
under 8. 406 read with 3. 488 be found 
to be correct, then there is absolutely 
no sense or substance in the last men¬ 
tioned contention that the oonvicHon 
ebouidhave been under S. 407 (2) read, 
with 8. 488. The last argument most 
also be negatived in our opinion., .The 
fifth argument that has been advenoed 
is that the sale wae not by the proprie¬ 
tor of the firm who was bed .ridden and . 
ill but fay a menial eervfmt. 'f^ho 


understand what he walA doing 
he was selling,, and that th^e^ig|^p^5 
amount of the fine shqizld 
as much as was infiiicted'oh loth 
1983, namely Rs,. 450, but ehould have 
been a lenient one. The offenoe' ’ie.pl 4 
very serious nature and,.in our opioioh, 
no circumstances have bean shown why 
a view lenient to the accused shoaled he 
taken on the present ocoasion. 

A farther point was taken that as it 
was a case of compulsory sale there wM 
no offence committed under S. 406 read 
with 8. 488; and, in support of that 
contention,. the case reported in Mhoy 
Kumar v. Corporation of Calcutta (ll 
has been cited which related to the sale 
of a quantity of ghee. The only obser¬ 
vation that we need made is that, we do 
not consider ourselves bound in the oir- 
cumstanoes of this particular case by 
the authority cited and that we are not 
prepared to follow the same.. All the 
points taken by Mr. JBanerjee for the 
accused firm fail. The result is that 
this appeal must stand dismissed. The 
fine, if not realized, will now forthwith 
be realized. 

K.s. Ap peal dimmed. 

l. AI B 1928 Cal 320=11410189. 
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Panckbidge and Pamerson, JJ. 
Arman Vila and others —Petitioners. 

V. 

JTotnttZfffl—Opposite Party. 

Criminal Bevn. Petn. No. 475 of 1933; 
Decided on 30th November 1933,' 

Pena] Code (1860), S. 215—Sereentng or 
attempting to screen it not ingredient of 
offence—Proviso is exception to fOnoral 
rule and burden of proving that case coBi.ot 
within it is on defence. 

To bring a case within the patview of S. 318, 
it is enoagh to prove that the money was de* 
tnanded and paid tot helping (he person to re¬ 
cover the property of which he has Imn deprived 
by means of a punishable offence. Screening or 
attempting to aoreon offender is not a farther 
necessary ingredient. The proviso is clmrly 
an exception to the general rule, and onoe the 
elements of offence under 3. 216 are established 
by evidence, the onus of proving that the parson 
ehatged is entitled to the bonent of the 
tion is on defence. - CP wfa 0 il 

Shama Prosanna Deb —for Feiiti|cm6»- 
Patterson, /.—The petitiouevtf havfa 
beeu convicted undnr S. 315, t. PiO., on 
the allegation that they iog^thMr with 
two other persons,'(one o! ifrhdm Was 
. oonyictod along with them but has i^ot 
joined,' in appljeatioii), raalioid a ^ 
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sum of Ba. 31 in three instalments from 
the complaint for helping him to re¬ 
cover a boat which had been stolen from 
his ghat. Both the Courts below found 
that the complainant's boat had in fact 
’been stolen and the oirbumstanoee under 
which the boat disappeared from the 
ghat clearly point to this conclusion. 
As regards the taking of the money, it 
appears that one Mosrabulla, who was 
convicted.along with the petitioners and 
whose appeal was also dismissed, was 
the prime mover in the affair, or at any 
rate the spokesman of the other persons 
concerned in the affair. Both the Courts 
below found that the complainant had 
in fact paid the money to Mosrab as al¬ 
leged by him, the former. They have 
found that the first and last instalments 
of the money were paid in the presbbce 
of the petitioners and that the petition¬ 
ers were well aware of the purpose for 
which the money was paid and were in 
fact in conspiracy with one another and 
the other accused Mosrabolla. It is 
clear that the money was demanded and 
paid on account of helping of the com¬ 
plainant to recover his stolen boat, and 
both the Courts below have arrived at a 
finding to this effect. 

Tha*finding8 referred to above clearly 
bring the case within the purview of 
S. 21,5, and are based on evidence which 
although mainly circumstantial in char¬ 
acter is sufficient to justify those find¬ 
ings. It has been suggested on behalf 
of the petitioners that the prosecution 
should have been further called upon to 
prove that the petitioners had screened 
or attempted to screen the persons con- 
joerned in the theft of the boat from 
[legal punishment. But'these considera¬ 
tions are only applicable in a case under 
S. 213,1. P. G., and have no bearing on 
a case under 3. 215 of that Code. S, 216 
does indeed contain a saving clause to 
the effect that a person taking, a gratifi¬ 
cation of the nature mentioned in that 
'section shaU not be punished if he uses 
All means'ih his power to cause the 
{offender to he appreheaded and convicted 
of the offence;, but this is clearly an ex¬ 
ception to the generality. Once the ele¬ 
ments of gin offence under Q. 215 have 
been established by evidence the onus of 
proving that the person oharged is en- 
title4 the benefit of the exception 
referred to above is on the defence, and 
'in the present cy^; he .auofa de^ce was 
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80ugbt4o be raised or established. In 
our opinion, the matter is ooncluded by 
the concurrent findings of fact arrived pt 
by the Courts below and the Bnle must 
therefore be discharged. The petitioners 
who are on bail must surrender to their’ 
bail and serve out the remainder of their 
sentences. 

Panekridge, J. —I agree. 

V.B./r.k. EiUe discharged. 
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Lort-Williams and McNair, J.T. 

Bhuban Bijay Singh —Accused—Peti¬ 
tioner. 

V. 

Emperoi —Opposite Party. 

Criminal Bevn. Petn. No. 1G3 of 1933, 
Decided on 14th Juno 1933. 

Criminal Trial—Proaecution ia not under 
obligation to call all relevant evidence and 
presumption under S. 114, Ulus, (g), Evi¬ 
dence Act, need not be raised simply because 
prosecution does not call certain witnesses— 
Evidence Act (1872), S. 114, Illus. (g). 

Before the proseention launches any case, they 
ought to be satisfied of the truth of the c!\8e 
which they are going to place before the Court. 
Consequently, it is absurd to expect the prosecu¬ 
tion to call witnesses who will speak against that 
case. If the prosecution find that a number of 
those who are present will not support the prose¬ 
cution case, they mnst make up their minds 
whether they are truthful witnesses or not. If 
they Come to the conclusion that they are truth¬ 
ful witnesses, they ought to withdraw the prose¬ 
cution forthwith. If, on the other hand, they, 
come to the conclusion that they arc not truthful 
witnesses, there is no obligation for the prosecu¬ 
tion to call them, Braetically speaking, there¬ 
fore, the prosecution ought to call those wit¬ 
nesses who, they think, will support the jiroseou- 
tion case and no others. If the witnesses whO' 
are prepared to speak .against that case are res- 
poctablo witnesses who ought to be believed, then 
the prosecution ought to withdraw the case. It 
is quite useless to pursue a case and then call a 
whole series of witnesses who are going to speak 
against it. On tho other hand, if the defence 
comes to the conclusion that tho witnesses are 
witnesses of truth who ought to have been called, 
then it is the duty of the defence to call them. 
Hence simply because the prosecution does not 
call certain wituesses, the Court need not raise 
the presumption under S. 114, Ulus, (g) when 
the absence of the witnesses Is explained properly. 

tP 602 C 33 

Pugh and Shyama Prasanna Dev —for 
Petitioner. 

Anil Chandra Boy Choudltury —^for.tha 
Crown. 

Lort-Williams, Tb« petitioner in 
this case held certain exoiec licenses in 
Moran near Dibrngarh and^ according 
to his petitio.®, used tn hsiip thd' ofBbWs 
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Sadar Circle in detecting exeise oases under S. 114 (g}t 'Bvidex^A 
for a number of years. On the morning secondly, that the 
ff 24th July 1932, the petitioner was to have secured the attendAnoie > 

out with Mr. Baruah, a regular Excise Baruah and they were wrohg in ilisp^« 
InspeciorofDibrugarh.deteoting certain ing of the case witl^ut examini^ hint., 
illicit distillation cases in a Nepali Mr. Fngh on behalf of the petitioiMr hgs> 
village and returned to his shop at not laid much stress on the .seOcaid 
Moran at-, 12-30 p. m. At about 2 p. m. ground and it is, therefore, unneoeiiiary; 
he went to see Mr. Baruah again, in the for me to say much about it. There Ifr. 
Moran Inspection Bungalow, about 500 no question that it is the duty .'of th0 
yards away from his shop, and remained Magistrate to secure the attendance bf= 
talking with him about the Nepali vil> the witnesses for the defence. But in, 
lage case until 5 p. m., when a police this case it appears that the U^agistrate 
constable from the officer in charge of issued three summonsea against Mr. 
the Moran Police Station asked him to Baruah who did not appear. No appli> 
go and see him at his shop. The peti- cation was made by those who appeared 
tioner went there and heard that there for the defence that a warrant, should 
had been an occurrence during his ab- issue against him, and in the absence of 
sence between his servants and the such an application there was no fur> 
Excise Oflicor who had attempted to test ther obligation upon the Magistrate', 
the liquor in the shop. The servants Further, the Deputy Commissioner in., 
had protested at this being done in the bis letter of explanation has stated thafc^ 
absence of thoir master. The prosecu- the paragraphs in the petition which 
tion, on the other hand, say that one refer to this point*are false. He says 
Suresh Chandra Das Gupta who was a that Mr. Baruah was cited as a defence 
special Excise Inspector lodged an in- witness and that he could have beea 
formation in the Moran Police Station examined by the defence if they bad 
stating that at 3-30 p. m. (or 4-21 p. m. wished until 25th August 1932, the day 
Dibrugarh local time) of the same day, after the close of the prosecution, and 
when he was examining a bottle of before he went on transfer to another 
country spirit in the petitioner’s shop in place. 

the presence of Shah Jalal and Tulsi, It is clear from his explanation thab 
constable, the petitioner interfered with the summonses could not be served owing 
the examination by spilling the contents to the fact that the accused was late in 
of a glass and snatching away the bottle filing process. Mr. Baruah, was, in faotr 
and aiming a blow with the bottla at present in Court on 22nd October 1932; 
the petitioner which was prevented by yet the defence did not call him or -' 
his peons. examine him. Nor did they ask for any 

The petitioner and his men attacked adjournment on that data in order to 
the Special Excise Inspector as well as examine him, nor did they point cob 
the Special Sub-Inspector of Excise, the necessity that he sbonld be exam- 
Moulvi Abdul Majid, and three peons ined or that the Magistrate oughb 
and a party which accompanied him to to examine him in order to meet 
the shop consisting of Jibeswar Gogol the ends of justice. In fact, we think 
and others and pushed them all out of that the statement of the Deputy Com- 
the shop and the compound with the missioner is justified, that it was the 
result that he had to leave behind him defence who withheld the evidence 
the articles which ho used for the pur- of Mr. Baruah. Bearing in mind the fact 
pose of testing liquor. As a consequence of the close relationship existing between, 
of this information, the petitioner and the petitioner and Mr. Baruah, the local 
Moroi Singh and Sewjod Singh who, the Excise Inspector, and the fact that a. 
petitioner says, were respectively a oo. Special Excise Offirar had been brougi^b 
lessee and an agent, were plac^ upon from another district for the purpose of 
their trial under S. 358, I, P. 0., before detecting breaches of the law(*ahd\\ithe 
Mr. MacDonald, the Assistant Oommis- fisot that this officer had' brought a 
sioner at Dibrugarh. This Buie was criminal charge against ^ j^titiouer,. 
issued on the grounds that the Gonrts we are not altogether Sd«p.tieed th^t 
below were wrong in not giving the de- Mr*' Baruah was not eblled. fhr, the de¬ 
fence the. .benefit of the pre^tfiptloD fence, j:(Jritlbism, has, heehmade, ef.thd, 
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jadgment of the Assistant Commissioner 
Mr. MaoDonald. 1 need not deal with 
this matter beoause, in oar opinion, the 
learned Sessions Judge, Mr. Lethbridge, 
has very fairly pointed out both the 
•ddfeots and the virtues of this judgment. 

As he says, in most respects it is an 
•extremely good judgment being based 
upon sound common sense and dealing, 
as it does, with the facts in a practical 
and concise way. On the other hand, 
it is defective in form, because it does 
not set out either the case for the prose¬ 
cution or the defence; nor does it deal 
particularly with the evidence adduced 
■on either side. Consequently, it is 
practically impossible for this Court to 
•deal with the case without referring to 
the evidence. This in itself shows that 
the form of the judgment is defective.' y 

On the other hand, we hope that the 
remarks of the learned Sessions Judge 
will not discourage the Assistant Oom- 
missioner, beoause it is a pleasure to find 
a case dealt with in a concise and 
practical way and upon a foundation of 
sound common sense, rather than by 
Adhering to the somewhat worn out con¬ 
ventions according to which many of the 
jttdgmenU of the inferior Courts are 
framed. The only criticism we make of 
Mr. Lethbridge’s criticism of this judg¬ 
ment is that be suggests that the Assis¬ 
tant Commissioner should adhere to these 
well known conventions, and that he 
ehould cast his judgments in the oonven- 
tional sequence besides following strictly 
the provisions of 8. 367, Criminal F. C. 
We^ agree that every judgment should 
follow some sequence in order to be in¬ 
telligible. But we trust that the learned 
Sessions Judge does not mean that judg¬ 
ments ought to be prefaced with what 
has been described in many judgments 
•of this Court as the "customary ritual," 
which precedes so many judgments which 
come before us, and which is of little 
use to anybody except to waste our time 
or, if incLuded in a charge, to oonfnse the 
jury. 

The main contention of the learned 
eounsel for the petitioner is that a num¬ 
ber of witnesses whd were included in 
(die Ejahar by the prosecution were not 
ealled and that no sufficient'explanation 
ihae been given for their absence. There- 
Itora be says that as it is the duty of the 
proseoution to eaU ail relevant evidence, 
and all witheisee. except those wipm the 
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prosecntion believe to be untruthful, the 
Court ought to draw the presumption 
under S. 114^g}, Evidence Act. We do| 
not consider this to be a correct state¬ 
ment of the law. S. 114 (g) provides that 
in such circumstances, the Court or aj 
jury may draw such a presumption. 
Where the Code says **may’' it is not| 
proper to use the word “must.” Noj 
number of decisions as to what the 
prosecution ought to do can alter the 
fact that a discretion is given to the 
Court. It cannot be said that because 
certain witnesses have not been called, 
the Judge is not exercising his discretion 
judicially because he refuses to draw 
the presumption. 

The learned Magistrate in this case 
very carefully considered the facts and 
circumstances and refused to draw the 
presumption, beoause he thought there 
was a good explanation of the absence of 
the witnesses. A good deal of confusion 
seems to us to be caused from time to 
time about the suggested obligation onj 
the part of the promecution to call all 
relevant evidence. Before the proseca- 
tion launches any case, they ought to be 
satisfied of the truth of tho case which 
they are going to place before the Court 
Consequently, it is absurd to expect the 
prosecution to call witnesses who will! 
speak against that case, if tho prosoou-! 
tion find that a number of those who are 
present will not support the prosecution 
case, they must make up their minds 
whether they are truthful witnesses or 
not. If they come to the conclusion 
that they are truthful witnesses, they 
ought to withdraw the prosecution forth¬ 
with., If, on the other hand, they come' 
to the oonolusiou that they are not truth, 
ful witnesses, there is no obligation for 
the prosecution to call them. Praoti- 
cally speaking therefore the prosecution 
ought to call those witnesses who, they 
think, will support the prosecution case 
and no others. If the witnesses who are! 
prepared to speak against that case are 
respectable witnesses who ought to be 
believed, then the prosecution ought to 
withdraw the case. It is quite useless: 
to pursue a case and then call a whole] 
series of witneases who are going to speak 
against it. On the other hand, if the 
defence comes to the epnolusion that the 
witnesses are witnessM^ of troth who 
ought to have been oailjtdt tbenik is the 
duty of the defezeMi-:ttj'i^l:tr^ei&i ,. • • 
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TABAYADAV. Bmpbbob (Rankin, 0.^.); 

.S: bT-Ti-Wi 

pending Inrthet 

Judge either to pay the fine W to JWJ;. 
render to hia bail. 

McNair. J.-l 


that the 
Offioer and aome 
peona were pTesent and could have 

I .hi. Oot 

The reason given by the Liepusy 
• miasioner is that one Mobarak between 
the hearing before the E^st 
and the he^iring before Mr. MacDonald 

had turned 

s:“:rh.‘tdTonV-^‘±s 

the assault took place. Consequently 
the prosecution did not call him. 
other witnesses were not called 
they were friends of his, and came 

the same village, ‘‘^^J’^^Ytoessea 

aid not consider them to bo 'W?t«®®®® 

of truth. Abdul Majid, the 
Inspector of Excise, was away at Nortn 
Lakhimpore during the trial and waj 
not examined as a prosecution witness 
because his attendance could not be oo- 
tained without a groat 
venience and expense to Covermnont. 

Moreover in view of the 
could say would npt be of m , 
than the statement 

bXthe’Mwi.tr.to ..a 

Judge we iuetifled in 
which they came and that they 
right in refusing to dravr any P'®' 

sumption against the case 
cution On the whole we agree witn 
Mr. MacDonald that there 

no conceivable reason why 

Officer should have brought a case of this 

kind against the accused ®®® 

true, and wo see no reason to luterte 

''we‘donoTunderet.na hower chy 
thrieerued Magistreto thought it ueMfc 
aarv to inflict imprisonment tor one 

moLh upon the ‘‘Ih^umbo- 

«„e of Ke. 200. ,Ii he thought it uMee 

sarv to inflict imprisonment at au, 

ought to have been a mhoh louWJ Pe«A 

to have beau ™ to 

■ieMlmochKln.o iP eeuamg a man to 

iail for one month who has no<*. “®®® 
fail before We think therefore that we 

an i^Med ta eettiug “!»»v‘y" 

SuSonmeut i5 

£ I Ha cftO in addition to the fin® o* 

.r to^etaalt ^ 
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Tarapada Mitra and otfears—Appe 
lants. 

V. . . 

jBmperor— Opposite Barty* 

Criminal Admitted Ap^aJsNo. 

1123 “nd 1124 of 1932, I>®®‘^^^ 

January 1933. aga^*^** 

Presidency Magist«te. Calcutta. 

(a) Penal Code (I860), |*. g 

120 B-Charge under both St. m 

it not wrong. annHoatlon to have 

It may or it mav - jQ.g there can bo no ,• 
S. 117 as well as S. 120 
objeotion to charge unde ^ 0 ^ q 

120-B. iiBfitvl Si 506 endi 120‘B 

(b Penel Code (1866), St. ow ^ 

-Introduction of S. Kc. 

trial when juttified tlate« a-n™ »• 

(1898), S- 239. .,„,tad with revolutionsty 

Where a person 18 arrest^ w« ^ difierent 

leaftets \*aft"w of the same kind, 

proof necessary offence, it i* »nt 

‘n» 

reasonable sense because his 

can a person be conviotett q 

own story is tal^ WtVoi BflW* 

Narendra Kwno>f^ Bastt, /u.-- 

fS%5»toNpfU..™-«orApp.l- 

end A«tf Ch.«*r «« 
Chowdhiiry—iot the Orown. 

riSrS'Sa.’S 

Kumar Ohatterjoe, Aara^ttw 4^* 


Ooueegueutly the 
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coming onfc of Silaram Gbose Street and 
entering Amherst Street. They were 
seen by two constables and Abani was 
seen carrying with him a brown paper 
parcel.. We have been shown the parcel; 
it is not a very large parcel but one of 
a cylindrical shape. The constables 
oballengcd these two people and they 
said that they were on their way to 
Sealdah to catch a train to Khulna. 
The accused Abani was asked what was 
in the parcel and he said there were 
warm clothes. The constables felt the 
bundle and proceeded to open it and 
they found a quantity of revolutionary 
leaflets which have been described quite 
correctly by the Magistrate as leaflets 
inciting all and sundry to indiscriminate 
assassination. There was an envelope 
found on Abani by the constables which m 
shows that Abani was a person who had 
been entrusted with the duty of dissemi¬ 
nating these leaflets and that they 
were to be published broadcast on the 
night of the I6th all over Bengal. These 
people were taken to the thana and 
there another letter was found upon 
Abani but nothing incriminating was 
found upon Ashoke. The place where 
they were found was about the junction 
of Sitaram Ghose Street and Amherst 
Street and it is now clear enough on the 
admission of both these accused and the 
other accused Tarapada that these two 
people had spent the night at a place 
called 61 Sitaram Gbose Street where 
Tarapada had for some months been 
living. There is definite evidence of 
that and, in particular, there is evidence 
that Ashoke had a meal on the previous 
night with Tarapada at that place. 

It is not disputed on behalf of the 
prosecution that there is a train for 
Khulna at about 5 o’clock in the morn- 
ing and from the letter found on Abani 
it would seem clear enough—and this is 
the prosecution oaBe~that these people 
were galng to Khulna and probably also 
to Jessore. ^ far as Abaci is concerned 
that is reasonably plain. The Ghief 
Presidency Magistrate convicted Abani 
and there is no appeal by Abani before 
us. Be was caught red handed. The 
Chief Presidenoy Magistrate also con¬ 
victed Ashoke and Tarapada and the 
qtiestion is whether there is evidence 
against those two sufiBeient to bring 
home to them the offence of which, they 
^ave been conv|atedi,' The offenee of 


which Tarapada is convicted—and the 
same is true of Ashoke—is an offence 
under S. 506 read with Ss. 117 and 
1203,1. P. C., that is to say, conspiracy 
to instigate the public to commit crimi- ^ 
nal intimidation. 1 see no reason to 
take any exception to the form of the! 
charge. It may or may not be a dupli-j 
cation to have S. 117 as well as 8. 120-B; 
but in view of certain arguments and 
decisions it was thought safer to put it 
in that form. There can be no objeo. 
tion, in my judgment, to that. It wasfj 
said as regards the accused Nirmal that 
the charge under S. 120.B was perhaps 
introduced merely in order to enable 
him to be tried with the other people. 
It would be seen, when I come to deal 
with this accused, that he was convicted 
of publishing these very same leaflets 
not in red colour but in white colour. 

I see nothing wrong whatever in S, 1203 
being introduced if it were necessary to 
justify a joint trial. 

The question however is whether the 
evidence against, in the first place, Tara¬ 
pada and, in the second place, Ashoke 
is sufficient to justify their conviction. 

I have read very carefully and more 
than once the judgment of the Chief 
Presidency Magistrate and, as regards 
Tarapada, I have the greatest difficulty 
in seeing that there is any tangible evi¬ 
dence or case against him sufficient to 
justify a finding that he was taking part 
in any way in this project of distribu¬ 
tion of these revolutionary leaflets. It 
is quite true that Abani who had these 
leaflets had spent the night at 61, Sita¬ 
ram Ghose Street; it is quite true that 
that is the mess where Tarapada had for 
8 ome''time been living but there is no 
proof at all whether Tarapada was or 
was not a fellow conspirator with Abani 
and the Magistrate's observations as to 
probability, while they may be true, 
undoubtedly are not based upon evidence 
which proves them. It is of course 
quite easy to put the hypothesis that 
61, Sitaram Ghose Street, was the centre' 
of an organization though only tempo¬ 
rarily and that Tarapada was really the 
person who had got these two people to 
come to his house, provided the leaflets 
and arranged everything. That may be 
quite a reasonable suspicion, but there 
is no evidence, whatever. In my judg- 
meni Tarapada must tl^irefore bu w- 
quitted. Thu Ashuks I* 
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very different. There the positbn is 
that be was found at this distinctly 
^rly hour of the morning in company 
with Abani who was carrying the leaf¬ 
lets in a brown paper parcel. When 
* they were challenged they told the con¬ 
stables that they were going to Sealdah 
to entrain for Khulna. There is- no 
reason why Ashoke should not inno¬ 
cently be going to Khulna: as far as we 
know, he appears to have come from 
Khulna. The question is whether his 
association in these circumstances with 
Abani is sufficient to justify the finding 
that he knew of Abani’s mission as re. 
gards the pamphlets and not only knew 
of it but was taking part in it. They 
had spent the night in the same place, 
61 Sitaram Ghose Street. 

It seems that there is a train at this 
hour of the morning for Khulna and I 
suppose people must bo allowed to go to 
the station at that hour of the morning 
to catch it. One cannot help thinking 
that perhaps tlie association is more 
readily explained by the assumption of 
guilty knowledge and intention on the 
part of Ashoke than by the failure to 
make such an assumption. It may even 
be a reasonable view that it is some¬ 
what more probable than not that 
Ashoke was a fellow conspirator with 
Abani. But the question before this 
Court is not that. The question is whe¬ 
ther it is proved and for that purpose 
we have to remind ourselves that it is 
not enough that the prosecution theory 
is one theory which would explain the 
facts—it has got to be shown that it is 
the only theory which in a reasonable 
-sense is compatible with the facts. Hav¬ 
ing very carefnlly examined the circum¬ 
stances of the case, particularly in view 
of the very strong opinion expressed by 
the Magistrate, (I thought it necessary 
to examine it over and over again with 
considerable care.) I have not bean able 
to satisfy myself that there is in this 
case proof that Ashoke was guilty of tak¬ 
ing part with Abani. The Magistrate 
has proceeded very largely upon what he 
rightly regards as an untrue story^^^ told 
by Ashoke in his defence. It does not 
appear that at the time Ashoke told any 
untrue story; but at the trial at the 
time of the plea being taken he set up a 
story about having come to Calcutta to 
get a, cycle repaired, and how he was . 
staying the night at No. 61 . 


Ghose Street and waemimly 

ing Abani to Sealdah Station 

the intention of going by train 

but merely keeping hiim 

Sealdah because Tarapi^,^' was .^ng^ tO 

do it and asked him to dO it 'iustesdi. *1 

quite agree with the learned Magistrate 

that that story is a tissue of untruths ah. 

together. 

The story was set up at the time.-, of 
the trial in order to make out that hO 
was not going from Sealdah by train to 
Khulna in company with Abani. That 
is the manifest purpose of it. The pro¬ 
secution case, in my judgment, is quite 
right that he was going from Sealdah to 
Khulna in company with Abani. . The 
learned Chief Presidency Magistrate is 
of opinion that the fact that he set up 
that false defence at the trial shows 
that he not only knew the contents of 
this paper parcel, but also that he waS 
taking part with Abani in the conspi¬ 
racy to disseminate these leaflets. I do 
not think so. One has to remember that 
false defences are very common. A per¬ 
son cannot be convicted merely because 
his own story is false. It is quite true 
that on this question of guilty know- 
ledge the conduct of the accused at the 
time may be absolutely of the 'first im¬ 
portance. 

It may provide quite good reason 
for hanging a man; his oonduct at 
the time on a question of guilty know¬ 
ledge may in probability and in truth be 
the best evidence in the world. But it 
is a different thing altogether to give a 
false defence later at the trial; and 
merely because that defence is false I do 
not think that we are entitled to infer 
that he was taking part with Abani in 
the conspiracy. It has to be remem¬ 
bered that Abani was a conspirator and 
it by no means follows that he would 
be communicating the fact of this con¬ 
spiracy to all and sundry and to every 
youth of his own age.he met. He might 
quite well put up for the night with 
some young fellows without taking all 
those young fellows into confidenoSi It. 
would have been a very foolish thing to 
do in the ciroumstanoes in which, hci 
was. I do not conceal from inyaelf for a 
moment that the case of Ashbkedt very 
suspicious, but I oanpot find any tan- 
gible material on Which think we 
would be justified is hphol^ind h^[ooxi. 
viotioh* H 0 fnust therofore be aequBtodl 
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As regards Kirtnal I have no diffienlby. 
The only question there is Trhether the 
evidence of the sergeant and another 
vvitness is to be thrown overboard as a 
tissue of lies because though they say 
that they saw Nirmal distributing these 
leaflets, chased him and after he had 
tripped over a wire fence managed to 
catch him with the leaflets on him, 
their story is to be disbelieved altoge¬ 
ther because of what is put down in the 
first information report and in the crime 
sheet. As regards that, the defence is a 
particularly unfavourable specimen of a 
hackneyed and unreasonable argument. 
There is no doubt that he was caught 
red-handed. The result is that Nirmal’s 
appeal is dismissed but the appeals of 
Tarapada and Ashoke are allowed wd: 
they must be acquitted and discharged^ 

Oostello, J.—l agree 

V;B./b.K. Order accordingly, 
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Bahkih, 0. J. AND Ameer Ali, J. 

Abdul Khaleque —Appellant, 
v. 

Empero? —Opposite Party. 

Criminal Appeal No. 834 of 1932, De¬ 
cided on 1st February 1933. 

Criminal P. C. (1898), S. 297-Cliarge of 
mpo—J^o plea of coiuaat — Direction that 
ago or content of girl need net be contidered 
it mitdireetion~~Penel Code (I860), S. 366.. 

In a charge of laps, merely because the plea 
of consent has not been taken by the accused, it 
Is a misdiieetiott to jury to tell them that they 
need not determine whether she consented or 
not. The judge ought to tell the jury that the 
bo^en wae on the proseeution to prove, in ad¬ 
dition to the factum of sexual interoonrse, that 
the girl wae below 16 or else that the accused 
committed that aot against hex will'et without 
hex oonttut. [P 606 C 2] 

Bmenta Kumar Easr-tot Appellant. 
Khurtdkar-'tat the Grown. 

C. /.—In my opinion this ap¬ 
peal succeeds. Ths case was that the 
accused oaughi hold-of imd committed 
rape on a girl who, according to the me¬ 
dical'evidence, would appear to have had 
sexual interooutse before.. The medical^ 
evidenbe is somewhat indeterminate and 
tbe leariof^ /udge himself says on the 
qnestior'^bf -f thiii Age of the girl, that it- 
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was in flo way proved that the girl wa8 
under 14 years of age, that her age is a 
matter of guess and the view taken by 
tbe jury at one stage bad been that at 
any rate she was not more tbani4 years. 
The learned Judge under the circum¬ 
stances merely because the accused 
denied the whole story directs the jury 
that because the plea of consent has not( 
been taken by tbe accused they need 
not determine whether tbe girl was 
below 14 or above 14 and they need not 
determine whether she consented or 
not. The learned Judge was entirely 
mistaken in his position. He ought to 
have told the jury that the burden was 
on the prosecution to prove, in addition 
to the factum of sexual intercourse, that 
the girl was below 14 or else that the^ 
accused committed that act against her 
will or without her consent. That be¬ 
ing the whole gist of the oiTence, unless* 
there is evidence suHiciontto satisfy the 
jury of the circumstances that the girl 
was not consenting, the jury were not 
entitled to convict him at all. It ap. 
pears to me that the charge as given to 
the jury is erroneous on fundamental 
points of law. The man has been given 
5 years’ rigorous imprisonment upon 
that charge. It is not possible for ns 
to allow the conviction to stand. 

Tbe appeal is allowed and the convic¬ 
tion and sentence are set aside and we 
direct that the accused bo retried. Ha 
may remain on the same bail as before 
subject to any order of the Sessions 
Judge, 

Ameer Ali, J. —I agree. 

a 

R.K. Appeal allowed. 
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Lobt-Wilmams and McNaib,.JJ. 

J.E. James —^Appellant. 

V. 

Emperor —Opposite Party. 

Criminal (admitted) Appeal No. 73 
of 1933, Deoided on 9th June 1933, 
against order of Addl. Presidency Magis¬ 
trate! Calcutta. 

Penal Code (1860), S. 193 Pivore* yro- 
ceedlnge hetwwn hutbend ai>d wife — Ceim- 
plalnt ef theft agaiait wife hy huehesd ef 
certain Min of meney'tr^Stfttetacntof hythend 
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inmaioination that he fot auch auwieyffon 
certain lady aa loan — Examination of,lady 
and isolated question put to her regarding 
q^oney among several other questions—De¬ 
nial of alleged payment of loan by lady— 
Criminal proceedings should not be taken 
• against husband merely on answer of this 
isolated question — Criminal P. C. (1898), 
S. 195 (b). 

Thero wail unhappiness and mutual recrimina¬ 
tion between the husband and wife which re¬ 
sulted in divorce proceedings. The husband 
some time later lodged a complaint of theft of 
money among some other things against the wife 
and during examination, when asked as to where 
from ho got the money, stated that he had 
taken it ns a loan from a lady with whom ho 
was living as a paying guest. The lady when 
subsequently examined, was asked several other 
questions and in the course of such examination 
one isolated question was put to her whether she 
had lent money to the husband. She replied 
that she had not done so as far as she could 
remember. On this the Magistraie came to the 
conciusioQ that the husband’s stalemont was a 
deliberate falsehood and made a complaint 
under IS. 195 Criminal P. C., for pro.secuting the 
husband under S. 193 'Pon!vl Code for projury. 

Hel-l: that the charge of projury was a serious 
charge and shoull rot be lightly made or based 
upon a mere isolated answer as in this case, that 
though tho Magi.stratc had discretion as to whe¬ 
ther or not he should give thu accusi J an op¬ 
portunity to show caase as to why a complaint 
should not bo made, still thu ^Lagistrate ought 
to have given notice to .accused so that ho might 
havo explained the circumstances under which 
be gave his evidence end that people are not to 
trapi)ed for purpose of prcsocution for perjury 
but should bo prosecuted only after a proper 
examination. [P G08 G 1,‘2] 

N. Barwell and Monindra Nath Mu- 
kherjce—lot Appellant. 

B. M. Sen —for the Crown, 

Lort-Williams, J .—This is an' appeal 
against an order of the Additional Pre¬ 
sidency Magistrate of Calcutta summon¬ 
ing tho appellant under S. 193 I. P. G., 
on a complaint made by the Chief Pre¬ 
sidency Magistrate under S. 195 (b). 
Criminal P. 0. The case arises out of 
an unfortunate matrimonial trouble bet¬ 
ween the appellant and his wife. Ap¬ 
parently there had been unhappiness 
for some time between them, and mu¬ 
tual recrimination, which ultimately 
resulted in divorce proceedings insti¬ 
tuted by her. The appellant went on 
leave in 1931, and when he ratui'oed to 
Calontta he stayed with friends, and 
eventually with Mr. Hope Johnson 
whose name was mentioned in the ma¬ 
trimonial proceedings. This lady’s hus¬ 
band was dead, and sh9 usnd to take la 
paying guests. On 28th Oetobee 


the eippeltant was 

in divorce proceedings.. “ ’ ’'-.VC' . 

■-.r''Vo ■ 

On 1st December he left Oalbtiitta;^^ 
Bandei, and on his ret^a.fbnkd 
Mrs. James had entered »rs. Hbp«iJoiblSiA 
son's flat in the absence of h«r land ha]t 
daughter and servants, on the nighihv 
left Calontta. According to the evidence 
. of the appellant and Mrs. Hope Johnsem 
and others, the flat was found in e state' 
of disorder, an'd a gramophone’ and a 
Bait case were missing. The appellant 
also missed a anm of Bs. 410 which he 
had left in an unlocked drawer. The 
appellant reported the matter to the 
police and Mrs. James and’*her . lady 
friend who accompanied her to the flat 
were charged with theft of these ariiolee 
and the money. Mrs. James claimed the 
gramophone and the suit case, which 
turned out to be a blouse case worth 
about Bs, 10, presents given to her by 
her husband. She did not dispute the 
fact that he had paid for them both, 
except that the gramophone which was 
bought on the instalment system, was 
not fully paid up. The learned Magis¬ 
trate deduced from this fact that it was 
obvious t^t Mrs. James did not act 
dishonestly. We are not quite sure that 
such a deduction can be made even on 
the evidence as it stands, because it wae 
quite unnecessary to throw the whole 
of the furniture of tht flat into disorder 
in order to possess herself of these ar¬ 
ticles. However it is perfectly obvioua 
that she was an angry woman, and no 
doubt the appellant was equally angry 
when he informed the police of wbak 
had happened. Probably the Magistrate 
was quite right in treating the case 
against her as trivial one which he 
dismissed. 

But daring the examination of the ap- 
pellant he was asked about the Bs. 419 
and where he got this money from. He 
answered that it was part of a sum of 
Bs. 600 which he had borrowed from 
Mrs. Hope Johnson, to pay his lawyer 
in connexion with the divorce proceed¬ 
ings which were the going on.. When 
Mrs. Hope Johnson came intcri jthei'bqx 
to be cross-examined she having been 
absent when the appellant made hie 
statement about the loan, jsba^g asked 
a number of question about the c«r,t'<tnd 
the taxi, and' the time when- thea^p^' 
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Uni reinrned home, and then without 
farther introduction she was asked whe< 
ther she had lent Mr. James Bs. SOO. 
Bbe shook her head and said “I did not 
lend Mr. James Es. 500. Z have my own 
BasineBs” and then she paused and said 
*‘as far as I can remember." The next 
question was whether she had helped 
Mi. James to assault Mrs. James on the 
night of 9th October 1932, 'and whether 
there was a doable bed in their room 
and other questions. It is clear there¬ 
fore that question put to her about the 
"ioan was an isolated one, without ex¬ 
plaining to her what the question was 
directed to, when the loan was made, 
what it was for, or any of the ciroum- 
etances surrounding it. If she had been 
asked these questions, it might possibly 
be that she would have remembered aa« 
eisting him with money which he ur. 
gently required for meeting the demands 
of his lawyers. However the learned 
Magistrate allowed the evidence to be 
left in this incomplete state, and came 
to the conclusion that the appellant’s 
statement was a deliberate falsehood. 

He says that Mrs. Hope Johnson, 
who was' cross-examined immediately 
eiter the conclusion of Mr. James’ cross- 
examination, was asked whether she had 
lent Bs. 500 to Mr. James. She shook 
her head and said, she ‘‘never’’ lent him 
Bs. 500. She repeated that at least 
twice. Bealising that she had blundered 
-and given Mr. James away, she lamely 
added. "As far as I can reriaember,” I 
accept the notes of evidence attached to 
the record and supplied by the learned 
Chief Presidencey Magistrate as accu¬ 
rate. and accepting them as such, they 
do not bear out the statements made in 
bis judgment. If the learned Magis¬ 
trate has correctly stated the evidence, 
it is clear that he has exaggerated it in 
his judgment. The Magistrate says that 
from •these facts, he is satisfied that 
Mrs, Hope Johnson had never lent Mr. 
James the money, and that Mr. James 
committed peijurif by stating that he 
had left Bs. 410 % an. unlocked drawer, 
ani that his whole story was palpably 
falM, and thsA in the interests of jus- 
Moe he thinks that the appellant should 
be proD^dtsd for perjury. 

As X b|^4^^|K»tetea out, ut> opportunity 
*w:as.giyi^P Hope Johnson to eiu 


plain her isolated answer, noy was the 
appellant recalled-to amplify the evi¬ 
dence which he had given. It appears] 
almost as if a trap having bean laid in 
this way for the appellant, such a trap 
is not to be used for the purpose of pro,! 
secuting him for perjury. That is not 
the way in which criminal cases ought 
to be instituted. Courts are not esta- 
. blished to set traps and catch people! 
out, but, after a proper examination of 
the facts, to decide whether they ought 
to be prosecuted for criminal acts or 
^ charge of perjury, obviously, is! 
a serious chatf^e, and it ought not to be 
.lightly made or based upon a mere iso¬ 
lated answer, such as this. 

For these reasons, we think that the 
complaint ought not to have been made.I 
Although the Code gives a Magistratei 
or a Judge a full discretion as to whe¬ 
ther or not he shall give the accused an 
opportunity to show cause why a oom- 
plaint sbouid not be made against him, 
we think that this was a case in which 
the learned Magistrate ought to have 
given notice to the accused before mak¬ 
ing the complaint because the accused 
might wall have been able to explain 
more fully the circumstances in which 
he gave his evidence, and to satisfy thej 
learned Magistrate that in fact, he bad! 
not made any false statement. We' 
think therefore that in such a case as^ 
this, the discretion of the learned Ma.^ 
gistrate was not exercised judicially, 
although in many other cases it may be 
quite unnecessary to give any notice or 
even to make an enquiry. We accord- 
ingly, allow this appeal and set aside 
the Order of the Additional Presidency 
Magistrate and the complaint and quash 
the proceeding. 

McNair, J.- ■ I agree. 

K.s. Appeal allowed. 
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mukbbji, j;. * 

SurenUra Nath Sariar—Appellantfl. 

V. 

Poornaohandra Mukherji — Baspoi 
danta. 


--- 

09 Ckwider {1^, Mirgan Biswas Vv'iSilFA 'i^K 

* Dwarkanath v. JiToftotf^Strrfaf 

anund V. Shoorendra Nath ii} .^04 
llaiita. Madhaib v. Bhoban Mohoen (5).' ']Dwerj[^<>! 

tioQB given of tfha Ohai^iei^atiba of 
Baapon- ntbandi holdings are notqtiite the fame 
in all these oases and it is Olear that the 


Appeals Nos. 2446 to 2448 of 1930, 
Decided on 20th Deoamber 1932, against 
appellate decrees of Addl. Sub-Jndge, 
Nadia, D/- 8th July 1930. 

(a) Land Tenure*—Utbandi—Position prior 
to 1928 wa* precarious. 

Prior to the amendment introduced in 1938 
into the Bengal Tenancy Act, 188S, which has 
rooured some measure of protection 'to ntbandi 
raijrats in the matter of rent anA etstUB, their 
position was very pteoarious nndSr the Aot as it 
stood till then. [P 609 0 1] 

(b) Land'Tenures' Utbandi—General eon* 
-ception of such holdings enunciated. 

The outstanding general conception of all 
ntbandi holdings seems to be that the land which 
is specified remains the khas khamac land of the 
landlord, and tho raiyat is allowed to ocoupy it 
for a season or for a year, and the raiyat pays 
rent at a given rate for so much of it as ho culti¬ 
vates daring that term; that tho landlord is not 
hound to give the land to the same raiyat nor is 
tho raiyat bound to take it in the next season or 
the nest year; that in some places there is a 
custom, under which the raiyat has a sort of 
lien, which entitles him to occu]>y the lands for 
three years, if ho elects to do; and that there is 
an implied agreement that, if, without fresh 
rates being fixed, the raiyat occupies the .lands 


iaoideats of euoh holdings vary nndislr' tbp 
inflaenoe of oaslK>m. Bot the batsiesd* 
ing general oonpeption of all otbandi! 
l^oldings seems to be that the land whiofa 
is specified remains the Ebas Ehamar| 
land of the landlord, and the raiyat is 
allowed to ocoupy it for a seaspn or for' 
a year, and the raiyat pays rent at a' 
given rate Idf so mnoh of it as 'he culti¬ 
vates daring that term; that the land 
lord is not bound to give the land to thej 
same raiyat nor is the raiyat bound to 
take it, in the next season of the next 
year; that in some places there is a ons- 
tom under which the raiyat has a sort 
of a lien which entitles him to occupy 
the lands for three years if hr elects to 
do so; and that the^fe is an implied 
agreement that if without fresh rates 
being fixed, the raiyat occupies the lands 
for the next season or year he would 
pay at the same rate also for the landsj 
he may cultivate daring the period of 
such occupation. 


for tho next seasou ot year, ho would pay at tho 
same rate alno for tho lands he may cultivate dut* 
ing the period of such occupation. IP 609 C 3] 

(c) Land Tenures—Utbandi—Notnotice is 
necessary—Tenure is not governed by T. P. 
Act, S. 106. 

For ejectment of an ntbandi raiyat no notice 
is necessary, la tho absence of any provisioii as 
regards this matter in the Bengal Tenancy Act the 
general law has to be looked to. The tenancy 
-cannot be regarded as a lease from year to year 
and S. 106, T. P, Act, therefore, can have no ap¬ 
plication. The rights of such tenants are in no 
■‘enso higher than those of tenants at will and in 
the absence oi any written lease a verbal demand 
for possession is sufficient. [P 609 C 21 

Phanibhushan Ohakrabarti for Pra~ 
kashohandra Palcrashi —for Appellanfes. 

Debendranath Bagohi (Jr.), Mohini- 
mohan Bhattaoharya and Neelmani 
Goswami —for Bespoudent. 

Judgment—Ptior to the amendment 
introduced in 1928 into the Bengal Ten> 
ancy Act, 1885, which has seouted some 
measare of protection to utbandi raiyata 
in the matter of rent and status, their 
position was very precarions under the 
Act as it stood till then. The nature of 
their rights and liabilities have been ex¬ 
plained in several oases amongst which 
reference may be mafio to Kinny v. Issur 


The question to be considered in these 
cases is whether for ejectment of an 
utbandi raiyat notice is necessary, and 
if BO, notice of what character, Utbandi 
raiyata cannot acquire a right of occu¬ 
pancy until they have held the land for 
12 continuous years [S. 180 (l)J, and 
Ch. 6 of the Aot which deals with non. 
occupancy raiyata is not applicable to 
them [S. 180 (2)]. It is true that the 
Bengal Tenancy Aot not having made 
any provision as regards this iqatter, we 
have to look to the general law. Now, 
having regard to the incidents of utbandi 
holdings to which reference has been 
made, it is clear that unless it is other-, 
wise under a special custom that therej 
may be in vogue, the right to ocoupy 
the land does not enure beyond a parti-i 
oular season or a particular year, and! 
therefore an ordinary htbandi tenancy* 
having regard to custom, such as regu¬ 
lates it ordinarily, cannot be ragaid^ 

1, (1864) WB Gap (Act X) 9. 

9, (1866) 3 W B (Aot X) If®, 

8. 11870) 14 W B 193. 

4. (18V8) 90 W a 889. 

6. (1890) 17 Oal.898. 


1938 0/77 A 78 
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as a lease from year to year. S. 106, 
It. P. Act, therefore, can have Qo appli. 
leation. No exceptional oiroumstances 
nor any extraordinary custom snob as 
has been referred to above have been 
established in this case. It must there¬ 
fore be held that under the custom by 
’which the tenancies in these oases are 
to be regulated, the tenants remain ten¬ 
ants only BO long as the period of the 
agreement has not run out, but as soon 
as that period expires the tenancy ceases 
and their occupation of the lands de¬ 
pends entirely on the will of the land¬ 
lords, and that in that view their rights, 
if any, are in no sense higher than those 
of tenants at will. 

That being the position, and there 
having been no written lease, a verbal 
demand for possession was, in my opi¬ 
nion, sufficient: Deonandan v Maghti (^. 
It may be pointed out that it has been 
held by this Court that as the settle, 
ment is for a year only no notice is re¬ 
quired to be given by an utbandi tenant 
to the landlord in abandoning the hold- 
ing: Amrita LoX Mukerjet v. Otridhari 
Ohose (7). Such verbal demand has been 
proved. Another contention has been 
put forward, namely that the decision 
should be revised in view of the result 
of the proceedings taken under S. 160-A 
of the Act, after the institution of the 
suits. This contention cannot be upheld. 
The appeals are dismissed with costs. 

RiK. _ Appea ls dismissed, 

6. (1907) 84 Cal 87=6 0 L J 181=11 0 W N 

288. 

7. (1907) 6 0 L J 898=11 OWN 681. 
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MUEBBJI, j. 

Arjun Chandra Mandal and others — 
Plaintiffs—Appellants. 

v. 

Trailakya Mani Dassi and others — 
Defendants—Bespondents. 

Appeal No. 2353 of 1930, Decided on 
13th December 1932, against decree of 
Addl.^ub-Jndge, Khulna, D/- 22nd May 
1930. 

(a) Bengal Tenancy Act (1885), S. 85— 
Permanent aub'leaee by Hindu widow — No 
legal naeeMity—Sub-leate bona fide—Under* 
raiymk acaniring oecnpancy right by custom 
during widow’s iileUsao — He is protected 
from eviction by reversioners—Hindu law— 
Whtow—Alienation. 

ytbiite an under-caiyat .comas upon the land 
uniMr a panaanent sub-laase from a Hindu widow, 
but the sub-leaM Is oihsrwiM bona Ada, even 


tbongb the Bab*]eas6 is not justiflad by legal 
necessity and as such not binding upon the 
revereiooara, the under raiyst is protected from 
eviction at the instance of reversioners, if be has 
aoijuired an occupancy right by custom wishin 
the widow's'life time. (P 6li C 2 ; P 619 0 1] 

(b) Bengal Tenancy Act (1885), S. 85 (2)— 
Sub-lease in contravention of sub-S (2)-*- 
Sub-iease can be admitted to prove fact of 
under-raiyat coming upon land 

Where an under raiyat comes upon the land 
under a pennanent sub-leaBO, which is not en¬ 
titled to be admitted to registration under 
B. 88 (2), though it cannot be put in as evidence 
of a transaction by which any right is created in 
favour of the nnder-raiyat, the fact that the 
under-raiyat came upon the land as a tenant of 
the lessee can be proved by production of this 
document ae also by other means. It' 611 0 2] 

(c) Hindu Law — Widow — Alienation— 
Widow granting permanent lease in excess 
of legal necessity—This fact in itself doea 
not prove fraud. 

The mere fact that a widow grants a perma¬ 
nent lease in excess of her necessity is not a fact 
from which fraud or collusion can necessity be 
inferred. IP 612 C l] 

Prohash Chandra Pakrashi — for Ap. 
pellants. 

Hira Lai Ganguly —for Eespondents. 

Judgment .—This is an appeal pre¬ 
ferred by the plaintiffs who had instituted 
a suit for recovery of khas possession of 
certain lands from the defendants. The 
subjeot-matter of the snit were certain 
lands and a hut constituting an under, 
tenancy which was created by one 
Brabmamoyi, a Hindu widow, so far back 
as 1898. The under-tenanoy was created 
by a document which purports to have 
been a permanent lease granted by the 
said Brabmamoyi in favour of thedefen- 
dants. The document is a registered 
one. By this document she^urported 
to create a permanent uad,.et-l^nancy in 
the lands in respect of which she said 
that she had a Kaymi Mourashi right. 
In 1915-16 there was a settlement fie- 
oord of Bights in which the rights of the 
defendants were recorded as being those* 
of a Eorfa^ tenant with a right of occu¬ 
pancy aofujyqd by custom. Brabma¬ 
moyi died soiha time about the year 1332. 
Thereafter, the plaintiffs, as reversionera 
to the estate of Brabmamoyi’s husband, 
had instituted the present suit for eject¬ 
ing the The trial Court 

decreed 

The^s^nSnate Judge has reversed 
the deoh^m^ the trial Court and has 
dismissed’^l^uit. The principal ques¬ 
tion in tii^ipksb was as to whether the- 
lease that was granted by Brabmamoyi 
in favour of the defendant was justified 
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by legal neoeseity. The trial Court ap¬ 
pears to have recorded some nodiags 
which would go to iudioate that it was 
not satisfied aa to the bona fideobaraoter 
of the lease and yet towards the end of 
its' judament the said Oonft laid down 
a condition on which the plaintiffs 
would be entitled to recover khas pos¬ 
session. The condition so laid down was 
that an amount of Rs. 50 which defen¬ 
dant 1 alleged that he had paid to 
Brahmamoyi on account of this lease to¬ 
gether with interest at the rate of 6 per 
cent per annum from the date of the 
lease to the date of the suit would have 
to be paid within a month of the date of 
decree. The trial Court ordered that if 
this condition was fulfilled the plaintiffs 
would be entitled to eject the defen¬ 
dants. 

The Subordinate Judge has held that 
there was no legal necessity for the 
transaction, but he has dismissed the 
suit holding that the defendants have 
acquired a right of occupancy. One of 
the arguments that has been addressed 
to me on behalf of the appellants is that 
the Subordinate Judge has not gone into 
the question of the bona Tides or other¬ 
wise of the transaction and that if he 
had done so ho could have held that the 
defendants who come upon the land 
as a result of a lease which was not 
granted bona fide could acquire no rights 
under it. It appears to me on a perusal 
of the judgment of the Subordinate 
Judge that this contention is not well 
founded. The learned Judge appears to 
have expressly referred to this condition 
which the Munsif had laid down and 
then he observed as follows: 

“I should say that the fact of the payment of 
the money by defendanii 1 to Brahammamayee 
and of the lattei’a approporiation thereof for a 
just and commendable purpose does not by itself 
make the transaction as being one for legal 
necessity." 

This passage, in my opinion, suflioi- 
ently indicates that while the learned 
Judge was prepared to agree with the 
trial Court that there was nef.. justifying 
necessity for the transaction yet he had 
no doubt whatsoever that thiimondy, 
that is to say Bs. 50, had been jreeelv^ 
by Brahmamoyi from defendantand 
had been appropriated by her fOc a just 
and convenient purpose. ‘ This, in my 
opinion, snfiSoiently shows* that in the 
view which the learned Judge took of 


this transaction the^ transaetfpo. i^telf 
could hot be condeoijh^ m not bejlhg^r h 
bona fide one- Now, the findings nf both, 
the Oou’rts below are tbat^’there'Was hej 
legal necessity for the permanent lesee 
and the rest of the ease will have‘to be] 
considered on the basis of that finding. 

The Subordinate Judge has declined 
to make a decree in plaintiff's favour 
upon the ground that although on ac¬ 
count of the absence of legal necessity 
the permanent lease wWnld not be bind¬ 
ing on the plaintiffs, yetdefendsnt 1 bad, 
as a matter of fact, acquired a right of 
occupancy as is evidenced by the Becord 
of Bights and that the plaintiff had not 
succeeded in establishing that the entry 
that is to be found there in favour of 
defendant 1 is incorrect. To challenge 
this view Which the learned Judge has 
taken, an argument has been advanced 
on behalf of the appellants based on the 
provisions of S. 85, Ben. Ten. Act. It has 
been argued that as the Record of Bights 
is based entirely upon a tenancy which 
was created.by the aforesaid permanent 
lease and as the said permanent lease is 
void by reason of the provisions of S. 85, 
Ben. Ten. Act, it should be held that 
defendant 1 had acquired no rights under 
the lease and therefore be had not also 
acquired a right of occupancy in respect 
of the land. With this contention I am 
not prepared to agree. It is quite true 
that a sub-lease by a raiyat shall not be 
admitted to registration if it purports to 
create a term exceeding 9 years. That! 
is Cl. 2, S. 85, Ben. Ten. Act. 

This sub-lease therefore was not en¬ 
titled to be admitted to registration and 
it follows that it cannot he put in as 
evidence of a transaction by which any 
right was created in favour of defen 
dant 1 to be on the land. But the fact 
that as between Brahmamoyi on the one 
hand and defendant 1 on the other there 
was a transaotion by which defendant 1 
came upon the land as a tenant under 
Brahmamoyi is a fact which can be 
proved not merely by production of this 
document but also by other means. And 
whatever the validity or invalidity of. 
this sub-lease may be, as between the 
two, Brahmamoyi would surely be! bound 
to regard defendabt 1 as tenant. While 
this was the position apd a period ot 
moire than 1,2 years having eapired since 
the datp at the sub-lease, defendant 1 
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idid acquire an oooupanoy right by custom 
Wis evidenced by the entry which is 
there in the Settlement Becord of Eights. 
In these oiroumstanoes defendant 1 is 
perfectly entitled to discard the sub> 
lease Skltogether which he cannot put in 
ievidence, but ho can rely upon the fact 
Ithat having come upon the land as a 
tenant under Brahmamoyi, a fact, which 
be is well entitled to prove, he did in 
{point of fact acquire a right of occupancy 
jwbioh would protect him from eviction. 

I am of opinion, therefore that the 
learned Judge was right in holding that 
notwithstanding that the document is 
not admissible in evidence, defendant 1 
is protected by the occupancy right 
which he acquired and which right is 
recorded in the Eeoord of Bights. The 
learned Judge has pointed out that it 
was for the plaintiffs to show, that the* 
entry is wrong. Now, the plaintiffs in 
their plaint had undertaken to show 
that the entry was wrong by suggesting 
that there was fraud or at least collusion 
between Brahmamoyi and defendant 1 
in consequence of which the entry came 
into existence. 

I do not think that any evidence has 
been adduced to establish this position. 
iThe mere fact that the widow grants a 
permanent lease in excess of hex neces¬ 
sity is not a fact from which fraud or 
collusion can necessarily be inferred. 
The only other way in which the oorract- 
'ness of this entry could have been ohal- 
lenged was by showing that the custom 
referred to in the decree does not in fact 
exist. On this point again no evidence 
appears to have been adduced on behalf 
of the plaintiffs, as the learned Judge 
also observed in his judgment. X am of 
opinion, that the view which the learned 
Judge has taken of this case is correct 
and the appeal accordingly must be dis¬ 
missed with costs. Leave to appeal 
under S. 15, Letters Patent, has been 
asked for, but I do not consider that it is 
a fit cate in which such lease should be 
granted. 

v.B. Appeal dismissed. 
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Mueebji, J. 

JBadal Chandra Sadhulthan — Defen¬ 
dant—Appellant. 

V. 

Debendra Nath Dey —Plaintiff ■ Bes- 
pondent. 

Appeal No. 2022 of 1930, Decided on 
14th December 1932. 

(•) Transfer of Property Act (1882), S 106 
■^Permanent leaae—Unregiatered lease-deed 
doeanot create title nor can it be construed 
as agreement to lease. 

A peiiranezit lease can be created only by a 
registered inslrunieni. If it ie unregistered, it 
does not create any title in favour of the tenant 
nor can be it construed as an agreement to lease 
on tho basis of which a claim for specific per¬ 
formance can be made by the tenant for even 
this requires registration before it can be put 
forward. The unregistered document is certainly 
admissible for all collateral purposes but for the 
purpose of tho tenant's defence against eviction 
either as having created a permanent title to him 
or as entitling him to a permanent lease, it la 
useless : Walsh v. Lonsdale (1682), 21 Ch D 9, 
Bel on. LP 618 0 1) 

(b) Bengal Tenancy Act (8 of 1885), S. 182 
—Tenancy having distinct and definite origin 
—S. 182 has no application. 

Where a particular tenancy has a distinct and 
definite origin, S. 182 has no application even 
though the terms of such tenancy are not capable 
of proof. LP 613 0 2) 

(c) Transfer of Property Act (1882),S. 107 

— Document creating lease not admissible 
for want of registration—Oral evidence as to 
terms is not admissible—Evidence Act (1872), 
S. 91. 

When the origin of the tenancy is known and 
the document by which it purports to have been 
created and which as the primary evidence of the 
transaction is ruled out, oral evidence as to the 
terms of the tenancy is not admissible, not can 
attendant circumstances be looked into to find 
out what its nature or incidents were. 

IP 613 0 2] 

(d) Evidence Act (1872), S. 115 — Estoppel 
—Peryianent lease—Document unregistered 

— Tenant believing that he had obtained 
permanent lease building permanent struc¬ 
tures—Landlord can evict tenant only paying 
tenant money spent by him on ground of 
equitablo estoppel—T. P. Act (1882), S. 51. 

Ignorance of ,law is no excuse and it is not 
open to a tenant to plead an estoppel against a 
landlord where the document is unregistered and 
a suit for eviotion is filed even though the land¬ 
lord's intention to create lease is cleat; but 
where the tenant, believing that he has obtained 
a permanent lease, spends money by oonstruot- 
ing permanent structucee, the landlord is en¬ 
titled to evict only on the payment of money 
spent by the tenAat on the ground of equitable 
estoppel. IP 618 C 2, P 614 01] 

Bupendra Kumar Mitter and Bijan 
Behari Mitti^^ot A^pella^t. 

BadhabiHbde PoZ and Pfi^ranjan Boy 
Choudhurv'-Hos Befipondent. 
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Judgment ,—This is an appeal* from a dents of bis ntbandi faiyaii biSddli^: itt 


Boit which was brought to eject the 
defendant from a considetable plot of 
land on which stand their homestead 
and other structures. The defendant’s 
'grandfather took what purports to have 
been a permanent lease of the land for 
residential purposes from the then pro¬ 
prietors, the Mridhas, in March 1883. 
The lease was created by a document, 
which however was not a registered one. 
Certain persons, the Mitras, subse¬ 
quently purchased the interest of the 
Mridhas and eventually granted a per- 
menent lease of the land to the plaintiff 
in 1326. In 1927 the plaintiff instituted 
the present suit alleging that the defen¬ 
dant was a tenant-at-will and purport¬ 
ing to have served on him a notice to 
quit. The defendant denied the plain¬ 
tiff’s title, assorted his own Mourashi 
Mokurari right and challonged the ser¬ 
vice of the notice. The Courts below 
have been concurrent in plaintiff’s favour. 
The defendant has appealed. 

Much of the arguments advanced on 
behalf of the appellant was directed to 
establish the admissibility of the un¬ 
registered lease on which is based the 
defendant’s title. Tho document is cer¬ 
tainly admissible for all collateral pur- 
poses, but such admission would not 
really help tho appellant in proving its 
terms on which his title rests. Under 
|the Transfer of Property Act, 1882, by 
which the tenancy is governed, a per- 
uianeut lease could be created only by a 
registered instrument. The document not 
being registered it could not create any 
title in. defendant's favour. It cannot 
be construed as an agreement to lease; 
but even if it could be so construed it 
would require registration before it 
could be put forward as an agresment on 
the basis of which a claim for specific 
performance could be made to protect 
tho defendant from oviction on the prin¬ 
ciple of Walsh V. Lonsdale (l). For the 
purpose of the appellant's defence,either 
as having created a permanent title in 
him or as entitling him to a permanent 
lease, the document must be regarded' 
useless. 

The appellant has next invoked the 
aid of S. 182, Ben. Ten, Act, as affc/rding 
him protection on the ground that his 
ten ancy is to be governed by the inoi- 
' i. (18S9)51 Oh D 9=6it L J Cb 9=31 W 
=« L T 868. 


the village. I have read the $vidbade 
such as there is in this connexion, bniX 
do not find that it has been eatablisbdd 
that at the time when tho present ten* 
anoy was created the appellant’e'grandi 
father who took this tenancy had an; 
utbandi raiyati holding. And even if, 
he bad any such holding at the time,! 
the very fact that this partionlar ten¬ 
ancy had a distinct and definite origin,! 
only the terms of the tenancy not being 
capable of proof, wotild, in my opinion, 
prevent the applicability of S. 182, Ben. 
Ten. Act. Certain Dakhiiss have been' 
relied on on behalf of the appellant as 
showing that bis rights were Mourashi 
and Mokurari. Safar as the Dakhilae 
from from the Mridhas are concerned, 
the two Courts have taken the view that 
they are>’fabricated. As regards the 
Dakhilas granted by the Mitras, inwhioh 
permanency is indicated, the relevant 
word really seems to hsve been inter¬ 
polated as both the Courts have thought. 

When the origin of the tenancy U 
known and the document by which it| 
purports to have been created and which 
as the primary evidence of' the transac¬ 
tion is ruled out, oral evidence as to th4 
terms of the tenancy is not admissiblc.r 
nor can attendant oircumstances bel. 
looked into to find out what its nature! 
or incidents were. Indeed S. 107, T. Pj 
Act, would be defeated if such a course 
was permissible. That the indention oL 
the Mridhas was to create a permanenS 
tenancy is more than clear. But the 
law will stand in the way of that inten- 
tion fulfilling its purpose, as the pur¬ 
pose was sought'to be effected in a way 
which the law does not permit. Igno 
ranee of law is no excuse. It is not open 
to the defendant to plead an estoppel 
against the Mridhas against the statute 
and none can operate against the plain¬ 
tiff in so far as the defendant has been 
put to proof of his title. 

But there is a question of equitable 
estoppel which arises by reason of the 
fact that the defendant, acting though' 
he may have been under an inoperative! 
deed and led into the belief that ^e had 
obtained a permanent tenancy in the 
land, has spent money on it in taisingj 
permanent strubturea. This equitable 
estoppel must be, in my judgment, 
eqqallir operative i^sinst the plaifitifi 
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as it was against the Mridhas or the 
Mitras. Giving effect to this equitable 
estoppel I hold that the decree passed 
by the Courts below should be oondi- 
tion-il on the payment by the plaintiff 
to the defendant of the value of the 
structures at their present market- 
price. 

The appeal is allowed to this extent 
that the decree of the Subordinate Judge 
would be set aside and the case would 
be sent back to liis Court so that the 
question of valuation may be gone into 
there, and the value being assessed a 
decree should be made in plaintiff’s 
favour conditional on his paying the 
amount to the defendant within a given 
time. The decree for costs made by the 
Court of appeal below will stand. There 
will bo no order for costs in this app^l. 
Future costs in the Court of appeal' 
below will be in the diecretion of that 
Court. 

K.S. Order accordingly. 
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Mitteb, J. 

Shekandar Mia —Petitioner, 
v. 

Emperor —Opposite Party. 

Criminal Bevn. Petn. No. 918 of 1932, 
Decided on 24th November i932 

Penal Code (1860), S. 182 —* Information 
reported to be felce by police ~ Warrant 
Under S. 182 iMued—Nareji petition against 
report of police — Court ought to entertain 
petition and diapoae of it before trial under 

S. 182. 

S lodged an information with the police, which 
was reported to be false by the inveBti..atiDg 
officer, and a warrant was issued against him 
under B. 182, Penal Code. On receipt of the 
warrant, he appeared in Court and fl..ed the 
naraji petition against the report of the police. 
The Court apparently did not entertain the 
petition and dismissed it, being of opinion that 
the peutioner “will have ample opportunity to 
adduce evidence to prove bis ease if it is true, 
when be enters into his defence under S. 182.’’ 
Ultimately without any Inquiry into the naraji 
petition, 8 was tried and convicted; • 

Seld - setting aside conviction that the 
Court stioald have in the first instance inquired 
into the naraji petition and after ha had dis¬ 
posed of that petition taken proceedings under 
B. 182 if be thought necessary, and that by the 
course taken the aoouged was prejudiced, and the 
trial vitiated i B 19S2 Cal 287 and AI B 
19d2 Cal dtO, Bef. LP 616 C 1] 

buresh Chandra Talukdai —for Peti¬ 
tioner. 

Judgment. — This Bale arises in the 
following oiroumstances: It appears that 
« a bargiacy is alleged to have been com* 


mitted,in the house of the petitioner on 
the night of the 6th February last. The 
petitioner lodged an information with 
the Daulat^ha police on the mornitig 
following the night of the alleged oc¬ 
curence suspecting three persons; Eiahi* 
Buksh. Bahim Buksh and H-adu. The 
Sub-Inspector of Daulat-kha who in¬ 
vestigated the case reported it to be 
false and asked for sanction for the 
prosecution of the petitioner under 
S. 182, L P. 0. The petitioner produced 
his witnesses before the investigating 
officer and he states that he was alto¬ 
gether ignorant of the result of the 
investigation until the warrant was 
issued against him under S. 182,1. P. C. 
The petitioner farther states that on 
receipt of the warrant he appeared in 
Court and filed a naraji petition against 
the report of the police which was put 
up before the Subrlivisional Officer of 
Bhfila on lijtli March 1932. The Sub- 
divisional Officer apparently did not 
entertain the naraji petition and dis¬ 
missed the complaint, being of opinion 
that the petitioner 

“will have ample opportunity to adduce evidonco 
to prove hifl case if ii is true when ho enters 
into hia defouce under S. 132,1. P. 0.” 

Ha accordingly did not see any reason 
to hold any inquiry into the naraji peti¬ 
tion. Ultimately theSubdivisionalOfficer 
convicted the accused, the petitioner, 
under S. 162, I. P. C., and sentenced 
him to pay a fine of Rs. 40. The peti¬ 
tioner asked for a reference to thisConrt 
before the Sessions Judge of Bakargunj. 
The learned Sessions Judge was not 
prepared to make the reference asked 
for. It is argued in support of this Rule 
that-no processes should have been 
issued against the petitioner before the 
learned Magistrate had disposed of the 
naraji petition filed by the petitioner 
against the report of the police officer 
for prosecuting him under 8. 182,1. P. 0. 
In support of this contention the learned 
advocate for the petitioner has re¬ 
ferred to two cases: Abdulla v. Em¬ 
peror ii) Charles John v. Emperor 
(2). Both these cases lay down that 
where there is a naraji petition by the 
complainant ';;ipbjectiag to the police 
report that his case is false, no process 

1, AIR 1982 Cal 287=(1982),Or 0 218=137 lO 

188=38 Ct L J 406. , „ 

2. AIR 1932 Oal e60-(1982) Cr 0 660=1891 0 

217=83 Or L 7 734., 
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can be issned against him either aunder 
8. 211 or under S. 182, I. P. 0., before 
that petition has been inquired into. It 
is 'true that in both these oases the 
accused moved this Court - as soon as 
process was issued against him. He did 
not wait till the trial of the case under 
S. 182 had terminated. That oiroum* 
stance no dobbt distinguishes this case 
from the two cases cited ; but it is 
pointed out by Mr. Talukdar that his 
client did all that was in his power to 
do and that he put in the naraji petition 
before the Suhdivisional Officer as soon 
as he came to Court in answer to the 
warrant under S. 182,1. P. 0. 

It is true that he came after a month 
as the learned Judge has pointed out in 
rejecting the application for reference 
and that he really pressed this point as 
■soon as he came to Court and having 
jTCgavd to authorities it was the duty of 
.the Suhdivisional Officer to have stayed 
jthe proceedings under S. 1H2, 1. P. 0., 
and to have inquired into the poti- 
jtioner's naraji petition and to dispose of 
it. At tho first blush it apiiearcd to me 
tliat, liaving reg.ard to the course of 
events, namely the dotermiuation of 
the trial under S. 182, I. P. C , the peti¬ 
tioner had not been prejudiced. It has 
:l)eeu pointed out however and there is 
[some force in this, that the petitioner 
iwas in this position of disadvantage 
jwhen proceedings were started against 
I'him under 8. 182, I. P. 0., namely he 
was in the position of an accused and 
could not make any statement on oath 
'irid was not in the advantageous position 
jef the campiainant when he could give 
lliis statement on oath. That is a cir- 
'curnstanco which no doubt requires to 
be considered and it is to this extent 
that the accused was prejudiced and the 
course taken in the Court below was 
pvejudical to the trial of the case. 

In these circumstances I set aside the 
conviction and sentence of the petitioner 
and direct that the Suhdivisional Officer 
ahould in the first instance inquire into 
the naraji petition and after he had die* 
posed of that petition taka proceedings 
under 3. 182 if be thinks it necessary. 
The Buie is made absolute and the fine 
3f paid must be refunded. 

v.B. Buie mdde‘absolute. 
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Mukehji, J, 

^ Lalit Mohan Bay and otAers—Plain-., 
tiffs—Appellants. 

V. 

Kali Mohan Saha and others —Defen¬ 
dants—Bespondents. 

Appeal No. 1753 of 1932, Decided on 
13th December 1932, against decree of 
Diet. Judge, Dacca, D/ 4th July 1932. 

(*) Navigable River—Whet isateted, 

A liver to be navigable .must be navigable 
throughout the year lor ordinary boats lot com¬ 
mercial purpo»es. IF 616 G 31 

(b) Navigable River—Test of public navi¬ 
gable river stated. 

In order to come to a finding that a obannd 
ia a public navigable river, it is no doubt true that 
the Court Is primarily concerned with the pie- 
Bont condition o( the channel, but all the Bsma 
an investigation into its past history ianot with¬ 
out importance. For if it is found that at one 
time the channel wae connected with two navi¬ 
gable Streams a', its two ends it would not be an 
unreasonable inference to draw to hold that it 
at that time formed a part of an entire navi¬ 
gable system, and though thtf river as a whole 
may cease lo be navigable, right of the public is 
entitled to protection in that part. IP 617 0 1] 

(c) Na vigable Ri ver—Construction of bridge 
at point when obstruction stated. 

Althoagh the channel may not bo navigable 
near the hire of the proposed bridge, yet if it was 
navigable at a spot further down and if the pro¬ 
posed bridge would inletfere with the navigabi¬ 
lity of that portion such a bridge will not bs .al¬ 
lowed to be constrncted. IP 61U 0 3] 

Atul Chandra Gupta, Chart* Chandra 
Chowdhury and Phani Bhusan Chakra- 
varty —for AppellantiS. 

S. C. Basak and Prakash Chandra Pak- , 
rasht — for Bespondeuta. 

Judgment. suit which has givea 
rise to this appeal was instituted by the 
appellants as plaintiffs for a permanent 
injanotion restraining the defendants 
from constructing a bridge over a water- 
oourse whioh goes by the name of Hari- 
dhoa and for a mandatory injunction 
ordering the defendants to remove such 
portions of the bridge as have been al¬ 
ready ooDStruoted. The appellants have 
been unsuccessful in both the Courts be¬ 
low. It is not necessary to repeat here 
the facts of the oaae whioh have been set 
out in detail in the judgments of the 
Courts below. The plaintiffs’ claim is 
based upon tho allegation that .the ^an- 
nel in question, or at least the part of it 
from its mouth on the Megbinariverupto 
the point where the bridge is being con¬ 
structed, ia a public navigable river. The 
defence case is that the bbannel is not: a 
river but only a khal whioh is neither 
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tidal nor navigable all the year round, 
that for about six months in the year 
the channel remains fordable and daring 
the remaining months only small boats 
. can pass thorough it, that the bed of the 
channel is not the property of the Grown, 
and the public have no rights of naviga¬ 
tion over it. 

The appellants’ contentions, in sub¬ 
stance, are (l) that the Court’s below, 
in their endeavour to find out whether 
the channel is a navigable one or not, 
have applied to the case a teat which is 
not the real test for determining such a 
matter; (2) that the District Judge has 
been in error in supposing that the 
Court, in the present case, is not at all 
concerned with an investigation into the 
past history of the channel but should 
confine'itself to an examination of itb 
actual condition at the present moment; 
(3) that certain documents from which 
an inference in plaintiffs’ favour as re¬ 
gards the navigability of the channel 
and the rights of the public in it might 
reasonably have been drawn have not 
been properly construed and their legal 
eflfect has bean misconceived; and (4) that 
certain other documents have been ig¬ 
nored or their legal bearing on the ques¬ 
tion has been overlooked. 

The findings of the Courts below may 
be conveniently summarized here. The 
Munsif after a somewhat elaborate re¬ 
search arrived at the conclusion that the 
channel Earidhoa, variously stated to 
be a river or a khal, was at one time a 
a branch of the big river Brahmaputra 
which had died out at various parts even 
before the Permanent Settlement; that 
at the time of Major Bennell’s Survey 
(1764-67) Earidhoa was connected with 
the river Laksbya by which name a por¬ 
tion of the river Brahmaputra used to 
be called; that such connexion has Eari- 
dhoa had with Dakshya gradually ceased 
in course of time; that there was posi- 
tive evidSnce (Survey Maps of 1911-14) 
that about the years 1911-14 Eatidhoa 
had no connexion at all with the river- 
Lakshya during the dry season; and that 
at tb4 present mdment the channel 
Earidhoa is not a channel oohneot- 
ing two navigable streams at its two 
ends, but that it gets its supply of watdr 
from the Megbna alone at one of . its 
ends. Be then found that the channel 
follows a serpentine ohursetineeMflg^th 


obstrifotions, natural as well as artificial, 
at various points, and so only a part of 
it at its mouth on the river Megbna 
is under the influence of the tides in 
that river. On the question of the pr(^ 
sent condition of the river ha was not 
prepared to accept in its entirety the 
evidence adduced on either side. There 
is just a little conflict in the conclusions 
that ha has drawn from the evidence 
which he was prepared to rely on. But 
taking the finding which is most in 
favour of the appellants and overlook¬ 
ing the findings which may detract from 
it to their disadvantage it runs thus: 

“The portion of the river from the Megbna to 
the railway godown is tidal and at low tide 
in the dry season is navigable for small boats 
and daring high tides for little bigger boats. 
The portion of the river from the railway go- 
down up to Putia hat is navigable for only very 
small boats and this portion of the river is not 
tidal." 

It may be stated here that the site of 
the bridge is just beyond tbe first of 
these portions and lies in the second 
portion a little beyond tbe railway 
godown towards the Putia side. 

The District Judge, while agreeing 
with tbe Munsif in holding that navi¬ 
gability of the channel has not been 
established, has recorded his own find¬ 
ings which, if anything, are less in 
favour of the appellants, Eis ow'n find¬ 
ings have been expressed thus; 

“After a careful ex.amination of the evidence 1 
have come to the couclusiou that so far as the 
portion above the bridge is concerned, that is 
the portion between Putia and the bridge, the 
rivet is impassable oven for small boats during 
certain times of tbe year. So far as the portion 
between the proposed bridge and the Megbna is 
concerned the river is deeper and has more 
water, but it ts impassablo for ordinary boats of 
commerce during the dry season. 

It is well settled now that a river is 
not navigable unless it is navigable 
throughout the year for ordinary boats| 
used for commeroial purposes, A much: 
higher test laid down in certain cases 
that navigability is to be determined 
with reference to steamers and big 
boats may perhaps be discarded. On 
the other hand, small boats of the des- 
oription spoken to by the witnesses exa¬ 
mined in the case on whose evidence ap¬ 
parently the Courts below have acted 
would ole^irly not sertt as a test. 1 
have read the evidence whioh Z was 
asked by tbe partiits^to read, but I do 
not see that, any ^rbng’' etanderd has 
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been applied by either of She Courts 
below. I do not think that the Courts 
, below while speaking of small boats 
meant to imply flat-bottomed pleasure 
boats, as has bean suggested on behalf 
of the appellants Had they done so it 
might be complained that they bad mis- 
understoed the evidence. The appel¬ 
lant’s first contention therefore in my 
judgment is not well founded. As re¬ 
gards the third and the fourth conten¬ 
tions I have examined the several docu¬ 
ments in connexion with which these 
contentions have been pressed but am 
unable to bold that the appellants have 
any just cause for complaint. No useful 
purpose would be served by going into 
details. 

. The second contention I am hound to 
{say is nut without foundation. It is 
quite true that what the Court is prime, 
lily concerned with is the present con¬ 
dition of tiie channel, but to come to a 
decision on the question of navigability 
|an investigation into its past history is 
jnot witliout importance. For if it be 
.found that at one time the channel was 
'cjnnected with two navigable streams 
jat its two ends it would not be an un- 
ireasonable inference to draw to hold 
'that it at that time formed a part of an 
entire navigable system. That was in¬ 
deed the Munsiff’Blinding. If that finding 
be correct, then even though that naviga- 
biiity might have partially diminished, 
the plaintilTs may justly ask that what 
little is left is yet entitled to proteotion. 
But even then what has to be proved on* 
behalf of the plaintiff’s in order to en¬ 
title -them to the reliefs that they have 
asked for is that at some places within 
this stretch of the channel the channel 
is still navigable all the year round. 
But such a finding being impossible, the 
omission on the part of the learned 
Judge to look into the past history has 
occasioned no real prejudice to the ap¬ 
pellants. There is one other point on 
which the learned Judge’s judgment 
seems to me to be somev^hat faulty. He 
bas observed: 

“A great deal of evidence- -has been given to 
prove the navigability of the Haiidhoa in its 
Boutbern portion, that ie neat ita jonction with 
theMeghna. The condition of the river near 
this side ie of not mneh importance.' Ita con¬ 
dition near about plola Kb. 203 (1.. e. the rail¬ 
way godown) and >Ko, 188 (i. e. the bridge ette) 
and higher up is what has to be oonsiderea.’* - 

This remark is open to oritieig^. For 


even though the channel may'jOOt^be. 
navigable near the site of- the pro^Md] 
bridge yet if it was navigable 
spot farther down and it the propd^ 
bridge would interfere with the navi¬ 
gability of that portion the plain¬ 
tiffs could get the reliefs they wanted. 
But after all,^ the evidence relating' 
to that portion also bas been con¬ 
sidered by the learned Judge and in hie 
view, with which I agree, in no part of 
the channel has navigability been estab. 
lisbed. The appeal is dismissed with 
costs, The application 'filed on behalf 
of the respondents is rejected. Leave to 
appeal bas been asked for, but it is 
rejected. 

v.b./r.k. Appeal dismissed. 
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Mallie, J. 

Sasanka Kumar Nayak and others — 
Plaintiffs—Appellants. 

V. 

Eitlal Sow and others —Defendants — 
Bespondents. 

Appeal No. 1053 of 1930, Decided on 
11th August 1933, against appellate de¬ 
cree of Addl. Bub-Judge, Burdwan, D/- 
29th November 1929. 

(a) Bengal Tenancy Act (8 of 1885), S. 52^ 
—Enhancement of rent on ground of addi¬ 
tional area—There ia presumption that stan¬ 
dard of moaaurement is same unless anything, 
to contrary ia proved. 

The landlord;-before he oan -goli an enhance- 
moDt on the ground of additional area, must 
show that the present area ia in excess of the area 
at the time of inception of the tenancy. There 
is a presumption that the standard of measure¬ 
ment at the time of letting oat is the same as 
at the time when enhancement is claimed Unlesa- 
anything to the contrary is proved -. AID 193‘7 
Cal 16. Bel on. [P 618 0 1, 2) 

(b) Bengal Tenancy Act (8 of 1885) S. 52 
— Enhancement of rent — IntoVcet-ef both. 
Landlord and Tenant muat be conaidered. 

For the purposes of equity-the landlords are 
not the only persons to be taken into consider¬ 
ation. The interest of the tenants also ought to- 
be borne in raiod when considering the question 
of equity as between the tenant and the land- 
lot£ LP619Ga 

Memendra Chandra Sen and Bon Be- 
hart Mukherjee-^tor Appellants. 

Puma Chandra Ghatterjee ■“ foi Bes— 
pendents. , V 

/udfrmenL—This appeal arites out of a. 
suit for enhanoement of tent of a bold¬ 
ing on two grounds : on the ground of' 
excess of area and also on the ground of' 
rise in prices. The plaintiffs okimed 
enhancement of rent on the groppd of 
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-rise in prices at the rate of six annas in 
the rupee and their case was that when 
the land was let out, the area men* 
tioned in the kabuliyat was 34 bighas 
'Only, whereas on actual measurement it 
has been' found to be 42 bighas 17 
cottas and the plaintiffs were therefore 
entitled to an additional rent on the ex¬ 
cess area of B bighas 17 cottas there 
having been a stipulation in the kabu- 
liyat that the tenant would be liable to 
■enhancement if the area of the holding 
would be found on actual measurement 
>^to be more than 34 bighas. In the plaint 
•it was also stated that at the time when 
the land was let out the standard of 
measurement was 80 cubits to a bigha 
-and 18 inches to a cubit. 

The plaintiffs’ claim was resisted by . 
'the defendants on the allegation amongst 
others that at the time of the settle¬ 
ment, the area was given Dak Surat 
which I take it means something like 
-.guess. The Court of hrst instance found 
in favour of the plaintiffs on the ques- 
<tion of excess area and gave to the plain¬ 
tiffs an enhancement of rent on the 
ground of additional area. It gave to 
the plaintiffs also enhancement of rent 
•on the ground of rise in prices at the 
-rate of 2 annas 9 pies in the rupee hav¬ 
ing taken for comparieou purposes two 
•decennial periods, one of 1916 to 1925 
-Ciud the other of 1906 to 1915 ; the first 
period, viz. 1916 to 1925 being the period 
immediately preceding the institution 
of the suic. Against this decision of the 
trial -Judge there was an appeal preferred 
hy the defendants and the plaintiffs also 
filed a cross-objeotioD. The appellate 
Court disallowed the plaintiffs’ claim 
for enhancement of. rent on the ground 
•of additional area and it disallowed also 
the plaintiff's’ cross-objection keeping 
the first Court’s decree for enhance- 
.meat on the ground of rise in prices at 
the rate of 2 annas 9 pies in the rupee 
■iutact. Tke plaintiffs have come up to 
this Court in second appeal, 

A 

I do not think the order of the lower 
-appellate Court by which it refused to 
give any enhancemeut of rent on the 
jgronnd of additional area can be main¬ 
tained. It is no doubt true that the 
landlord before he can get an enhance¬ 
ment on the ground of additional area 
must show that the present area is^ in 
*4X0688 of the area at the time of iuMp. 
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tion of thp tenancy. In the present case] 
it is an undeniable fact that the pre-. 
sent area of the bolding has been found 
to be 42 bigHas 17 cottas when mea¬ 
sured by the standard measurement of 
80 cubits to a bigha and IS inches to a 
cubit. The learned Subordinate Judge 
refused this enhancement to the plain¬ 
tiffs on the ground that there was no 
evidence to show what had been the 
standard of measurement at the time 
when the tenancy was created. But as 
has been held in a docisiou of this Court 
in Birendra Kishore v.Bhola Mia (l) the 
presumption must be that the standard 
of measureiiieut at the time of letting 
out was the same as it is now unless 
anything to the contrary is proved. In 
the present case there was an allegation 
from the very beginning that the stan¬ 
dard of measurement at the time of let¬ 
ting oat the tenancy was 80 cubits to a 
bigha and 18 inches to a cubit, and al¬ 
though there was a denial in the written 
statement to the effect that the standard 
of measurement was not as alleged in the 
plaint, there was no proof in the case to 
the contrary that the standard was not 
what had been alleged in the plaint. 
That being so, on the strength of the 
decision in Birendra Kishore v. Bola 
ATta (0, it must le presumed that the 
same standard continued, or in other 
words the standard of measurement at 
the time when the land was actually 
measured and found to be 42 bighas 
17 cottas in area was the same as it had 
been at the time of letting out the land. 
The case in Birendra Kishore v. BkoJa 
Mia (l) appears to have been cited be¬ 
fore the learned 'Bubordinate Judge. 
The learrned Subordinate Judge no 
doubt in his judgment says that that case 
had no application to the present case, 
but he made no attempt to distinguish 
the one from the other. 

On behalf of the appellants it was 
said that the plaintiffs were entitled to 
an enhancement at a rata higher than 
what has been allowed to them. TMe 
contention is that the Courts below did 
not exercise proper discretion when they 
accepted for the purpose of comparison 
the two decennial periods, 1916 to 1926 
and 1906 to 1915. It was said that to 
accept the decennial period.of 1906 to 
1915 for the purpose of oompatison was 

1, AIB 1927 Oal I C 
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not equitable. The learned ad ^oate for 
the appellants however could not satisfy 
me as to why it was not equitable. No 
doubt it is true that if another deoennial 
period, e. g. 1887 to 1896, would have 
been accepted for comparison purposes 
the plaintiQ's might have been entitled 
to something more than 2 annas 9 pies 
in the rupee. But for the purposes of 
equity the plaintiffs landlords are not 
the only per<5ona to be taken into oonsi- 
Ideratiou. The interest of the tenants 
also ought to be borne in mind when 
considering the question of equity as 
between the tenant and the landlord.' I 
would not therefore interfere with that 
part of the decree of the lower appellate 
Court by wliich tho plaintiffs have been 
allowed an enhancement on the ground 
of rise in prices at the rate of 2 annas 9 
pies only. 

The result thornfove is that the plain¬ 
tiffs will get an onhancamont on the 
ground of excess area as claimed by thira 
and also on tlie ground of rise in prices 
at the rate of 2 annas 9 pies in tho 
rupee, or in other words the decree of 
the Court of first instance is allirmed. 
There will be no order us to costs. 

K S. Order aocardingiy. 
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COSTKLLO, J. 

Chairman, Dist. Board, Midnapur — 
CoDiplaiuant. 

V. 

Atul Chandra Pal —Accused. 

Criminal Hef. No. 207 of 1932, Decided 
on let February 1933, from order of 
Dist. tind Sessions .Judge, Midnaporo. 

(a) Bengal Food Adulteration Act (6 of 
1919), Sa. 6 (1) (el and 21—Mustard oil not 
conforming to standard required stored for 
saU—Accused is guilty even though he calls 
auch oil by some other name. 

Accused had stored lor sale au oil, the bulk of 
which was mustard oil but mixed with linseed 
oil. Accused chose to call that oil not as mas- 
taid oil but fuel oil and alleged ihat he had 
not intended that it should be used for human 
consumption; 

£>1(1: that what was stored was mustard oil 
was an article of food within the meaning 
of S. 6 and that as the oil in question did' not 
■oonform to the standard requited by the syetion 
aocused was guilty. LP S21 U 1] 

HM further : that it was not an aasenUal 
part of the offence that what is done should be 
done with a view to or for the purposs of human 
consumption : A I £t 1930 Cal 373,.Be/. 

IF 620 0 9] 

(b) Bengal Food Adulteration Act (6 of 
1919), S. 6(l)-'-Exposiog for aalo or aoilln|^ 


articl* which coatoina aasotigat othwir thfii^ 
muetord oil—Whether offonco-'^waere. " '' 

Quaere.—Whether It will be an offence merely 
to expose for sale or even to sell an artieto whim 
amongst other things contains muitard oil, 

[P 6200 91 

Banerji —for Complainant. * , 

Hiralal Ganguly and Pamhanan Pal 
—for Accused. 

Santos Kumar Pal and Sambhunaih 

Order.—This is a Beferenca by tha 
District and Sessions Judge of Midnapore 
under S. 438, Criminal P. 0., couceroing 
a conviction of one Atul Obandra Pal 
under S. 2i read with S. 6 (i) (e), Bengal 
Food Adulteration Act 6 pf 1919 (B.O.). 
The accused was sentenced to pay a fine 
of Bs. 100 for selling and exposing for 
sale adkilterated mustard oil. There 
seems to be some doubt as to what ac¬ 
tually occurred at the time when the 
Sanitary Inspector, employed by the 
Midnapore District Board, visited tho 
shop belonging to Pal in company with 
the Circle Officer, NagendraNath Majum- 
dar. It is to be regretted that the 
learned Magistrate who tried the case 
did not record in a systematic way the 
evidence of the two or throe witnesses 
who wore called before him. He recorded 
their evidence in indirect speech which 
makes it somewhat difficult to ascertain 
what the sequence of events in the shop 
really was. But the learned Magistrate 
has stated in bis judgment : 

“The salient facts of t> is case are admitted. 
The accused Atul Chandra Pal has got a shop at 
Patesingpur, P. S. Oarbetta where he stores for 
sale dour, ghee, mustard oil, kerosine oil, salt, 
spices, etc. On loth April 1982 the Banitary 
Inspector of the Midnapore District Board 
visited the shop along with witnesses including 
Babu Nagendra Nath Majumdar, Sub-Deputy 
Collootoi and Circle Officer at Garbetta. In 
presence of these witnesses the Sanitary Inspec¬ 
tor purchased from the agent of the accused, a 
man named Ambica De, some quantity of oil 
which the Sanitary luepeotor purchased as mus¬ 
tard oil but which the seller Insisted on descri¬ 
bing as “jolani tel" (fuel oil), (vide sale receipt 
Ex. I in the case).” 

The oil which the Sanitary Inspector, 
in fact, took was subsequently found, on 
analysis by the Public Analyst to the 
Oovernment of Bengal, to be a sample 
of adulterated mustard oil. In bis cer¬ 
tificate the Public Analyst saye : "It is 
mustard oil in which linseed nil is pro- 
sent'* and he describes it as "adulterated 
mustard oil." The case set up for the 
defence seems to have been that, the oil 
which was taken by the Sanitary Inspec¬ 
tor was compounded of a number of 
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different oils including mustard oil and 
that a notice was displayed in the shop 
of the accused to that effect and that 
the tin cannisters containing this oil 
were marked in letters engraven with 
acid “jalani tel’Mt was farther said that 
the article in these cannisters was not 
intended to be sold as an article of food 
at all. The learned Smions Judge, in 
referring the matter to this Court, has 
suggested that the conviction was wrong 
in law, because, according to him, there 
is nothing in the Bengal Food Adultera¬ 
tion Act of 1919 to prevent a shop-keeper 
from selling or exposing for sale or stor- 
ing for sale an article which happens to 
have as one of its ingredients a certain 
amount of mustard oil, provided always 
the composite article is not sold or in¬ 
tended to be sold as food for human 
beings. It seems to me however that in 
this particular case the learned Sessions 
Judge has somewhat misread the facts 
as they are set forth in the judgment of 
the learned Magistrate who tried the 
case; though the learned Sessions Judge 
himself does summarise those facts in 
this way : 

"The Sanitaiy Inspector of the District Board, 
Midnapore, went to the shop on 16th April 1982 
and demanded mustard oil from the shopman. 
The latter said that he did not sell oil in the 
name of mustard oil and that the oil stocked 
was described' in the books as jalani tel. The 
Inspector then demanded and got a sample, 
which on analysis was found to be adulterated 
mustard oil. The servant of the shop states 
that the oil is never used as a food, and that the 
words “jalani tel” are inscribed in acid on the 
tin cannisters containing this oil. The shop also 
contained mustard oil for human consumption. 
Ha added that if a customer demauded cheaper 
oil it was not sold unless he stated the use for 
which it was required. He states also that the 
house-holders use ordinary mustard oil for fuel 
for their oil lamps.” 

Upon that statement of facts the 
learned Sassions Judge said : 

“The Magistrate holds the view that B. 6 of 
the Act, as interpreted in the case cited,•that is 
to say the ^e of Sakhal Ohandra v. Puma 
Chandra (ij.laye down that in no circumstances 
can anything containing, mustard oil be sgld 
other than pure mustard oil.” 

Then he proceeds to discuss the case 
Which Was cited and on which ho bases 
his laferenee to this Court. But what 
the learned Sessions Judge has over¬ 
looked, I think, is this: that in this par¬ 
ticular case it was not a question Uf the 
defendant, having or storing for sale in 
•1. AIR 1980 Oal m=sia96 Cr. 0 8S8 ss 19? IC 
fi7ss67 Oal 1128. 


his shop %ome article which, as one of 
its ingredients, contained mustard oil. 
The report of the Analyst seams to mq 
to show that in this case the article waa 
mainly mustard oil with a slight ad¬ 
mixture of linseed oil. In that view of 
the matter, it seems quite clear that the 
accused was exposing for sale or storing 
for sale mustard oil which waa not up- 
to the standard required by the proviso- 
in sub-clause 5, S. 6 (l), which says, 

” in the case of mustard oil, it shall be derived 
exclusively from mustard seed.” 

Beading that proviso with the maioi 
part of the section, the effect is that no 
person shall, directly or indirectly, him¬ 
self or by any other person on his behalf, 
sell, expose for sale or manufacture or 
store for sale, mustard oil unless it shall 
*be derived exclusively from mustard 
seed. Now, it has been argued before 
me that there can be no offence under 
the Act of 1919 unless the article in 
question is sold, exposed for sale or 
stored for sale for human consumption 
and not otherwise. The case of Bakhal 
Chandra Dutt v. Puma Chandra Ghosh 
(1) as also the nnreported decision of 
M. 0. Ghose, J., to which I have been re¬ 
ferred seem to emphasise the fact that 
nowhere in this particular Act is there 
any qualification of that description; it 
is nowhere made an essential part of the 
offence that what is done should be done 
with a view to or for the purpose ofj 
human consumption of the oil. It is 
quite trne, as Mr. Ganguly has said, that 
the articles enumerated in S. 6 (l) are 
articles of food; and no doubt the policy 
of the Act is to prevent either the sale 
or the exposing for sale or the keeping 
or storing for sale of articles of food un¬ 
less they are up to a certain standard of 
parity. Bnt it cannot rightly be held 
in my opinion that it is a sufficient 
defence for the accused merely to say 
that it was never intended by him that 
the things should be used for humanj 
consumption. It is quite clear that the 
mere placing of a label on a oannister 
Containing some article, ii in fact it can 
be used as an article of food, will not 
help him in escaping a conviction. It 
seems to me that in the present case it 
is not necessary to go into the question 
which is the real question raised in the, 
reference, namely at to whether it will| 
be an offence merely to expose for sale] 
or even to sell en article which, amongst 
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other things, eoatains mnstard oil. *It 
is quite certain from the repoA of the 
Fublio Analyst to the Government of 
’3oDgal that the bulk of the commodity 
which was taken by the Sanitary Inspeo* 
tor was in fact mustard oil. 1 think the 
matter is concluded by the findings of 
fact arrived at by the learned Magis¬ 
trate and that no fresh question of prin¬ 
ciple really arises. On the facts of this 
case, it does appear that in this shop 
there was stored for sale mustard oil 
which did not conform to the standard 
required by the section. That being so, 
this reference is not accepted and the 
conviction of and the sentence passed 
on the accused Atul Chandra Pal by the 
learned Magistrate of Midnapore, Mr. 
8. K. Majumdar, are upheld. 

K.S. Conviction upheld. 
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MiTTItR AND M. 0. GHOSE, JJ. 

Govind Chandra Ghose —Appellant. 

Jamaluddin Mondal and others— 
pondents. 

Appeal No. 228 of 1931, Decided on 
'24th January 1933, against order of 
Addl, Dist. Judge, Bajshahi, D/- 9th 
February 1931. 

^ Civil P. C. (1908), O. 34, R. landO. 1, 
R. 9-0. 34, R. 1 control* O. 1, R, 9 — All 
mortgagee* or heir* of mortgagee mu*t be 
partieeto auit—Nece**ary party joined after 
limitation whole *uit fail*. 

Order 3d, B. 1 must not be read as being con¬ 
trolled by 0. 1, U. 9 but that O. 1, B. 9 is sub¬ 
ordinate to O. 3d, B. 1. A mortgage deed is one 
and indivisible and action on such a security 
must be brought at the instance of all the moit- 
gageej or where one mortgagee is dead, at the in¬ 
stance of thelheirs of the said mortgagee or at the 
instance of one of the several mortgagees where 
the other mortgagees have refused to join in 
which case they must also be impleaded in the 
•category of defendants; and if a necessary party 
has not been impleaded at the time of the in- 
inatitution of the suit but has beau brought on 
the record after the period of limitation has ex¬ 
pired, the whole suit must be dismissed : 1 Pat 
Lfm,Foll, [P 633 01, a] 

Bireswar Bagahi —for Appellant. 

Sarat Chandra Jana — for Bespon- 
dentg. 

Bireswar Ch alterjee —for Deputy Be- 
Siatrar. 

Mitter, J. —Tbia is an appeal on be¬ 
half of defendant 3 and is directed 
against an order of remand made in u 
mortgage auit. It appears that a suit 
was brought in the Court of first in¬ 
stance for recovery of Bs. 999 on a njort- 


gage executed on the 27th . A*wih .1921 
D. S. said to have been executed by the 
defendants in favour of one Bstnoi^ Bihi, 
by her brother one Jamaluddin Miohdel 
who ie now plaintiff 1 in the ;8mi Hike 
suit was brought on the. allegation 
the mortgage money really belonged to 
him and not his sister Esmon and that 
Esmon^waa only his benamidar. 
due date of mortgage was the eod of 
Chaitra 1321 B. 8. which date corres¬ 
ponded to 13th April 1916. The suit on 
the mortgage would ordinarily be barred 
on 14th April 1927, On 25tb August 
1927 after thg period of limitation had 
expired Jamaluddin abandoned his case 
that Esmon was really a benamidar for 
him and asked for amendment of plaint 
alleging that he was one of the heirs of 
Esmon and as such be was entitled to 
sue on the mortgage bond with the other 
heirs of his sister. Some of the heirs of 
Esmon were already on the record as 
pro forma defendants, but one Abdul 
Mondal one of the pro forma defendants 
who was also one of the heirs of Esmon 
was brought on the record for the first 
time on 25th August 1927 after the 
statutory period of limitation had ex¬ 
pired. He was made a co-plaintiff on 
that date. Amongst the numerous de- 
fences to the suit one defence taken was 
that the suit by the added plaintiff 
Abdul was obviously barred by the 
statute of limitation and as the suit was 
on a mortgage and the mortgage is one 
and indivisible the effect of that would 
be that the entire suit must fail. The 
other defence taken was that defendant 
S was added as a party after the period 
of limitation and the suit should be dis¬ 
missed as against him on that ground 
also. The Munsif came to the conclu- 
sion that the suit was barred so far as 
Abdul Mondal was concerned and the 
effect of this was that the suit was also 
barred in its entirety; and he dismissed 
the suit with costs. 

Against this deoi|rion an appeal was 
taken to th^e Court of the Additional 
District Judge of Bajshahi who allowed 
the appeal and remanded the suit to the 
Court of first instance for trial of the 
suit on merits. The leatried Additional 
District Judge was of opinioxL that the 
suit could not he dismisaed on the 
ground of non-joinder of one of the heirs 
of Etmon and referred t6 the proviuons 
of 0,1, B. 9, OivU F. 0., which ptovideg 
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that no sait Bbftll be dismissed by rea¬ 
son of non-joinder of parties. In arriv¬ 
ing at the oonolusion that O. 34, B. Ij 
Civil P. C,, is now controlled by O 1, 
B. 9 uf the same Code the learned Judge 
points outs that the word “must'” 
■which occurred in S. 85, T. P. Act, 
having been dropped and S. 85, T. P. 
Act, having been transferred to the Code 
of Civil Procedure the question as to the 
effect of non-joinder is governed by the 
provisions of the Code. 

Against this order of remand the pre¬ 
sent appeal has been brought and sub¬ 
stantially two grounds have been taken 
in support of this appeal by Mr. Bires- 
war Bagobi who appears for defendant 
3, the appellant in the present appeal. 
He contends in the first place that the 
suit must be held ta be one not framed, 
in accordance with the provisions of law 
seeing that one of the heirs of the mort¬ 
gagee was neither added as a plaintiff 
to the suit in proper time nor was he 
added as a pro forma defendant and it is 
argued that the effect of the absence of 
one of the heirs of Bsmon from the cate¬ 
gory of the plaintiff is that the suit can¬ 
not be maintained. He contends that 
0.34, B. 1 must not be read as being con¬ 
trolled by 0. 1, B. 9, but thatO. 1, B. 9 
must be held ns being subordinate to 
O. 34. B. 1. having regard to the nature 
of the suit on which it was brought. It 
is said that the mortgage deed was one 
and indivisible and action on such a 
security must be brought at the instance 
of all the mortgagees or where one mort¬ 
gagee is dead at the instance of the heirs 
of the said mortgagee or at the instance 
of one of the several mortgagees where 
the other mortgagees have refused to 
join in which case they must also be 
impleaded in the category of defen¬ 
dants. In support of this contention 
the learned advocate for the appel¬ 
lant has drawn our attention to a deci- 
sion of the Patna High Court in tffe case 
of Qinoaf Narain Mahton v. Mi. Mak~ 
bunessa (l). That decision lays down the 
proposition that B. 9, 0.1, Civil P. b. 
(1908), is subordinate to B. 1, O. 34, 
|that a mortgage is indivisible; and if all 
the parties entitled to share in the 
money due on the mortgage we not on 
Ithe record the suit must Im dismiued in 
its entirety and that ■when a necessary 
party has not been impleaded^t t^e 
• 1. (1916) 1 Pat L J 4^^ 10 549. 


time of the institution of the suit but 
has been*brought on the record after the 
period of limitation has expired, the 
whole suit must be dismissed. Thi4 
decision supports fully the contention 
put forward on behalf of the appellant, 
and is also in accordance with the prin¬ 
ciples which governs such oases. Sir; 
Bash Bihari Ghose in his classical book, 
on the Law of Mortgage makes certain 
observations which are instructive with 
regard to the point with which we are 
now dealing and they may be usefully re¬ 
produced here. The learned author says 
at p. fill, Edn. 5 thus: 

"Beginaing with the proper plaiotiils in such 
actions I will observe that the cardinal rale on 
the sabject is that all persons who have an in¬ 
terest in the moirgago debt should join in an 
action to enforce the security, as there can bo nO' 
effective decree for foroclosuro, unless all the 
^patties entitled to th mortgage money are be¬ 
fore the Court Where therefore several persons 
are entitled to the mortgage debt, all of them 
should bo joined as plaintiffs in tho action. 
Thus, one of several persons, though entitled to- 
distinct share of tho mortgage money, cannot 
sue alone, if it has been laid out by trustees in a 
single earn. If any of tho mortgagees refuse to 
join as plaintiffs, they may be made dofeudanta.j 
For in equity it is sufficient that all parties in-l 
terested in tho subject of the suit should be be ¬ 
fore the Court either in the shape of plaintiffs or 
defendants.” 

The same principle would apply in re¬ 
gard to actions for sale of the mortgage 
property. We are therefore of opinion 
that this contention of the appellant 
must succeed and the suit is dismissed 
in its entirety. It is not therefore' 
necessary to consider the other question 
raised in this appeal, namely, whether 
the suit as as against defendant 3 is barred 
by limitation. The result therefore is 
that this appeal is allowed. The order 
of the lower appellate Court is set aside 
and that of the Court of first iustauce is 
restored. There will be no orders as to> 
costs. 

M. C. Ghost, J. —I agree. 

B.K. Appeal allowed, 
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Jack akd MItibb, JJ. 

Susheelasundaree Dasee —Appellant- 

V. 

Bishnupada De —Bespqndent. 

AppearNot 498 of 1931, Beoided on 
8th December 1932, Igaihst appellate- 
order of Diat. Judge, Khulna, 3rd July 
1931. 
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(a) Hindu Law—SueceMion—DayabBaga 
—Stepbrother ia preferred to nephew. 

lo tbe absence of the brothers, the stepbrother 
comes in the next line of succession to the 
• brothers’ property in preference to nephews: 
AIJ3 1926 Cal 428, Dist; HAW (P C), Bel 
on. IP 624 0 1] 

(b) Bengal Tenancy Act (as anended by 
Act 4 of 1928), S. 170 {3}—Amended Cl (3) 
has wider import than original clause. 

The wordii “any person whose interests are 
affected by the sale" in the amended S. 170 (3) 
are of much wider import than the original 
words "any person having'interest viodable on 
the sivlo’': A I U 1922 Cal 96, DM. LP 624 C 2] 

(c) Bengal Tenancy Act (as amended by 
Act 4 of 1928), Ss. 170 (3) and 174—Rever¬ 
sioner’s interest is to be recognized—Next 
reversioner can apply if presumptive re¬ 
versioner has waived right to preserve estate. 

The interest of the next reversioner is a mere 
contingent interest; but still It is an interest 
which has to be recognized. The word “inte¬ 
rest" in y. 174 is wide enough to include not 
only a proprietary or possessory interest but 
also the contingent interest of a reversioner. 
If tbe property is sold in execution of a decree 
for rent against a limited owner, a possible 
reversioner has a right lo protect the property, 
in the reversion of which ha may ,have 
a possible interest, if the immediate reversioner 
does not save the property from sale. An ap¬ 
plication under S. 174 may bo maintained 
therefore by a contingent reversionary heir if 
the presumptive rove sionary heirs who would 
succeed if the widow wore to die at the moment 
do not o.are to preserve the estate, e. g. the next 
reversioners have waived their right', to pre¬ 
serve the estate by making the deposit and 
have thereby concurred in the sale by their 
conduct! 6 Gal 76l (P C) and A I H 1925 P 0 
65, Bel on. IP 624 0 2; P 625 C 1] 

Kshirodenarayan Bhuina —for Appel- 
lant. 

Shreeshchandra Datta — for Beapon- 
(lenti. 

Milter, J. —This is an appeal from 
the order of the learned District Judge 
of Khulna, dated 3rd July 1931, affirm¬ 
ing the order of the Munsif at Satkhira 
dated 16th July 1930. The ciroum- 
stances which led to this litigation 
may be briefly stated thus:^ It appears 
that thers was a tenure which belonged 
originally to one Anandaprasad Sadbu- 
khan. That tenure was sold in execu¬ 
tion of a decree for rent held under the 
Bengal Tenancy Aot. Sarada and Annada 
were two uterine brothers, land Kha- 
gendra and Bhupendra were the step, 
brothers of Sarada and Annada. Dorlabh- 
mani, against vfhom tbe rent decree was 
passedi was the widow of Annada, who 
is now dead. In the rent exeontion case 
an application was made under B. 174, 
Ben. Ten. Act, as now amended for the 
setting aside of the sale by oneBhie^o- . 


pada; who claims to be the nephew of' 
Annada that is his brother's son. An 
objection was raised by the anetion-- 
purehaser, Susheelasohdareo, who iB 
appellant before us, that the applieit« 
tion under 8. 174 did not tie, aS Bisbau*- 
pada was not a person, whose interesta 
were affected by the sale within .tfaa» 
meaning of S. 174, Ben. Ten. Act, sB' 
amended by Bengal Act 4 of 1928. Ifr. 
was stated by the Munsif,- who dealt» 
with tbe matter in the first instance,,, 
that it was abmitted that Bishuupada. 
was tbe reversioner and the Munsif 
accordingly set aside, tbe sale the 
conditions for setting aside, of the salfr^ 
having been fulfilled by him. 

An appeal was taken to the Court ol' 
the District Judge, who by his order,, 
dated 4th May 1931, sent back the case- 
to the Munsif for the purpose of enab¬ 
ling him to record evidence in respeoi- 
of the assertion that ^ Bishnupada waa~ 
tbe reversionary heir, it being stated 
before the learned Judge that the Mun- 
sif had fallen into an error in holding:, 
that it was admitted before him tbab 
Bishnupada was the reverviouery heir 
of tbe judgment-debtor, Durlabhmani-. 
Tbe case went back to the Munsif, who- 
came to the oonolusion that Bishnupada. 
was the next reversioner he being tha> 
brother’s son of Darlabhmani's husband,, 
whereas tbe two stepbrothers of Dur- 
labbmani’s husband were not the pr8>- 
ferential heirs under the Dayabbaga 
school of Hindu law. Tbe Munsif ap¬ 
parently relied upon tbe decision of 
Greaves, J., in the case of Suhhamayee- 
Biswas V. Manoranjan Choudhury(l) and. 
on a statement in Mr. Golapohandra Sar- 
kar Shastri's Hindu Law, Bdn. 6,1927,. 
pp. 519 and 620. The learned District 
Judge after considering the finding of 
the Munsif, also came to the oonolusion 
that Bishnupada was the next rever¬ 
sionary heir and b»' consequently dis¬ 
missed the appeal, and set aside tha 
sale. Against the concurrent deoisiona- 
of the Courts below the present appeal 
has been brought and a preliminary 
objection has been taken to the bearing, 
of the appeal on tbe ground that > only 
one appeal is allowed, nndej the provi¬ 
sions o| S. 374, 01. (5) as amended by 
the Act of i928 end no second appeal 
lies. It is not necessary to decide thie- 

ITa I B 1986 OW 488s»89 I 0 887. 
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<]u68tion ia the view that we take of 
the merits of the appeal. 

It has been oontended on behalf of 
the appellanb that the Muhstf was 
clearly in error in coming to the con- 
cljasion that Bishnopada was the pre¬ 
ferential heir. This contention . seems 
to us to be right. It appears that the 
Mui&sif was misled fay the decision of 
'C^reaves and Oi£p^ing, in the case 
ot referred to; 

because that was a case t}! stridhan pro- 
petty and the question arose regarding 
<eaofiessioo to such property and this 
fact was oyerlcoked and has misled 
also the editor of Golapohandra Sarkai's 
book on Hindu law,, where he had 'put 
the stepbrother as coming not only after 
a brother’s son tut also after the sister's 
■son in the line of succession under the 
Dayabhaga school. The text of the Day a: 
bbaga onthis point is as follows: 

“la the absence o( bet mother there ie the 
right of a uterine brother only; .... in the 
.ateencs of uterine brothers the etepbrotbers of 
ithe same caste will inherit." 

This shows that, according to Jeemu- 
tabahana, in the absence of the brothers 
the stepbrother comes in the next line 
iof succession to the brothers’ property. 
That that is the cokreot view appears 
from the opinion of Mr. Mayne and of 
Mr. Bajknmar Sarbt^dhikari as given in 
his well-known treatise on Hindu Law 
Jof Inheritance, p. 363. 2nd revised edi¬ 
tion (1922). In Sheo Sundary v. Pirthie 
Singh (2), the Privy Council held that 
the half brother oomes immediately 
after the brothers of whole blood just 
as .the son of a whole brother snoceeds 
before the scm of a stepbrother. The 
Munsif and the learned Judge were 
therefore wrong iu ooming to the oon- 
'Olnsion that the present irespondent was 
the next reversioher to the estate of 
Dariabhmani’s husband.- Bnt although 
the Courts below have, fallen into this 
error, it appedys to us that Bishmipada,- 
who is the neiitt presumptive reversioner 
after fJte stepfarodfaers ia a person, 
whose interests are affected by the sale 
within the meanlug of S.- 17d, Ben. Ten. 
Act. It fies faitiu ccmtended,.. in view of 
a decisii^.iQ|ethls Oohrt in the ease of 
Mohendfh ^hth v. BcUdyct Natk (3) that 
Or revetsio&er to a Hindu widow's, estate, 
wh o is! entitled to ttiie ettate on .the 
~ B. A IB 1039 ObI 90rs7o I u 19T. 
a. (1877) 4l4.Ut (?-0). 


death of the widow, did not have any 
interest”* in the tenure or holding 
"voidable on the sale” within the mean¬ 
ing of S. 170, ^1.. (3)^ Ben. Ten. Act, as 
it stood before its amendment by Bengal* 
Act 4 of 1928. It is BufiSoient, for our 
present purposes, to say that the 
learned Chief Justice, Sir Lancelot 
Sanderson and Chotznar, J., were dealing 
in that case with the provisions - of the 
statute, where the words used were to 
the effect that the person, whose inter¬ 
est was voidable on the sale was entitled 
to oome in and apply. The words, now 
used after the amendment are "any 
person whose interests are affected by 
the "sale” and the words are undoub. 
tedly of much wider import. 

It has been argued on behalf of the 
'appellaot that the reversioner has only 
4 got a spes Buccessionis or a chance or 
possibility of succession which cannot be 
regarded as an interest in the reversion. 
This is an entirely erroneous view to 
submit to the Court. It may not be an 
interest in praesenti in the property, 
which the famale owner holds for her 
life. It may be that until the estate 
vests in him on her death, he has noth¬ 
ing to assign or to relinquish or even 
transmit to his heirs: see Amrit Nara- 
yan Singh v. Oaya Singh (i). It has 
been pointed out in tho decisions of the 
Judicial Committee that the estate, 
whioh a Hindu widow inherits from her 
husband, is an estate of inheritance to 
herself and to the heirs of her husband. 
It is not right to say that the widow’s 
estate is mere life estate as is under, 
stood in English law: see Monirant 
KoUta V. Keri Kolitani (5). It is not 
known till the female owners’ death as 
to whoVill be the actual reversioner. 
It may be that the two stepbrothers 
might not survive the widow. Thej 
interest 'Of the next reversioner is a; 
mere contingent interest; but still it is 
an interest which has to be recognized. 
It is sought to be argued that a mere] 
chance of snceessioa is not an interest 
within the meaning of S. 174, whioh 
must be re^rioted to a present prop¬ 
rietary interest. We are unable to see 
why^ that reiitticfed intexpretation 
should be put on the language, of ^the 
statute which runs as.' follows: *‘any ‘ 

4. A1B ltl7 F 0 OSsiA l 0, 40$s^4fi t A 85^ 
48 0al8ti0(P0). J 
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person whose interests are affected ffy 
the sale" may come in under *S. 174. 
jrbe word "interest" is wide enough to 
lijaclude not only a proprietary or pos- 
•sessory interest but also the oontin- 
/gent interest of a reversioner. 

It is next argued that, in any event, 
having regard to the oircumstances that 
now exist, Bishnupada is not the im¬ 
mediate reversioner and he has no right 
to come in. There can be no gainsay¬ 
ing the fact that he has an interest in 
the preservation of the estate, which 
would pass out of him, if he at auv time 
ihappens to be the -reversioner. If the 
^property is now sold in execution of a 
decree for rent against a limited owner 
;a possible reversioner has a right to 
iprotoct the property, in the reversion of 
'which he may have a possible interest, 
.if the immediate reversioner does not 
Isava the property from sale. We are 
iof opinion, that this application may 
Ibe maintained by a contingent rever- 
jaionary heir as the presumptive revor- 
isionary heirs., i. e., the step-brothers, 
jwho would succeed if the widow were 
jto die at this moment, do not care to 
preserve the estate. This view finds 
indirect support from two decisions of 
their Lordships of the Judicial Com- 
mittae of the Privy Council: Anand 
Knnwai v. Court of Wards (G) and 
Fateh Sing v. Jogannath Bakhsh Singh 
(7). In the latter case it was held that a 
suit for a declaration, that a gift by a 
Hindu widow is void as against the 
reversionary heirs of the husband is 
prima facie competent only to the near, 
est prospective reversioner and that, 
if a more distant relation claims to sue 
he can only maintain the suit by show¬ 
ing that the nearer reversioner has col- 
luded with the widow or for some simi¬ 
lar reason. Those reasons were indi¬ 
cated in the earlier judgment as follows: 
If the nearest reversionary heir refuses 
without sufficient cause to institute 
proceedings, or if he has preoluded him¬ 
self by bis own act or conduot from 
suing, or if he concarred in the act al¬ 
leged to be wrongful. Here the' next 
reversioners have waived their right to 
preserve the estate by making the depo¬ 
sit and have thereby concurred in ■ the 
sale by their oonduot and I d on't see 

6. (1880) 6 Cal 764=8 I A14 (P 0). 

7. A I B 1939 P 0 55=911 0 980=631 A 100= 
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why the remote reversioner should not 
take s^eps to protect the estate. We 
affirm the depiaion of the Courts below, 
although we differ from them on the 
question that Bishnupada is the im¬ 
mediate reversioner; w*a think thsijt 
Bishnupada, although not the imme¬ 
diate reversioner, has sufficient interest 
to make thO application under S. 1*74, 
Ben. Ten. Act. On this ground we affirm 
the decisionjs of the Courts below and 
this appeal is, tfooordingly, dismissed. 
There will be no order as to costs in this 
appeal. It is not necessary to make any 
order on the application made in the 
alternative. 

Jack, J, —I agree. ' 

B.K. Appeal dismissed. 
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MiTTEB AND M. C. GHOSB, JJ. . 

Gouranga liehari Basak and anothet —■ 
Appellants. 

V. . 

Manindra Nath Das Gupta —Bespou- 
dent. 

Appeal No. 337 of 1931, Decided on 
17th January 1933, -against order of 
Diet. Judge, Bajshahi, D/- 4th Ma-y 
1931. 

* * Civil P. C. (1908), S. 64 and O. 38, 
R. 5 — Defendant depositing emonnt with 
plaintiff’s pleader under Court’s order— Do* 
posit subject to result of pending action— 
Subsequent insolvency of defendant—Plain¬ 
tiff is entitled to deposit in preference to 
generel creditors—Insolvency, 

No duabt an attaohmeut before judgment does 
not confer upon the decree-holder any right 
prior to that of the Official Assignee and that a 
dec.ree does not constitute the judgment-creditor 
a secured oceditoi and give him any charge or 
lion over the attached property; but where a sum 
is deposited by the defendant with the plaintiff's 
pleader under an order of the Court that the de¬ 
posit is to bo in part satisfaction of the money to 
which the plaintiS may be entitled as a result 
of the action the plalntill is senured in obtaining 
satisfaction of his degree, if he obtains one, and 
on a decree being obtained, the plaintiff is enti¬ 
tled to be paid out of this sum forthwith in pre¬ 
ference to the other creditors : Ex parts Banner, 
In re Keyuiorth, (1874) 9 Ch. 879; Bird v. Bars- 
tow, (1892) 1 Q. B. 9i\AIE 1926 Cal 416 and 
A I B 1919 Had 607, Bel on. 

tP 688 0 2 ; P 627 0 1] 

Badhalenode Pal aud Subodh. Ch. Roy 
Chowdhury —for AppaUantiS. 

Mitter, J. —It is unfortunate that > the 
respondent has not appeared, in thisqase 
but Dr. Pal who appears for the appel¬ 
lants, has put the ease with great fair, 
ness before us. It appears that the 
appellants brought a suit for partner-, 
ship and aooonnts on 32hd September * 
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1921 against two other persons who 
have since been adjudicated insol¬ 
vents. The suit was brought by the 
plaintiffs who were two brothers and 
their case was that there had already 
been accounts taken and a sum of Bupees 
2,000 odd was found due from the de- 
fend ants who have been declared insol¬ 
vents subsequently. The defence of the 
defendants in that suit was the denial 
of the averment about the accounts 
taken. The parties erent 'into an arbi¬ 
tration and an award was given. The. 
award was against the defendants for a 
sum of Bs. 1,600 out of which they de¬ 
posited Bs. 500 with a certain gentle¬ 
man and offered to deposit Bs. 1,000' 
with the plaintiffs pleader Bhabani 
Gbbinda Choudbury. An order was 
made by the Court in that suit on 27th 
September 1921 to the . following effect 

“ It is agreed by the parties thht defendants 
should deposit Bs. 1,000 in cash by 29th Septem¬ 
ber with Babu Bhabani Gobinda Cboudhury, 
pleader for the plaintiffs, in part satisfaction of 
the money to which the plaintiffs may be enti¬ 
tled. If the defendants fail to make this deposit, 
order on the plaintiffs’ application for appoint¬ 
ment of.reooivei will be passed on 20th Septem¬ 
ber.” 

On 29th September the following order 
was made : 

” The defendants have paid Bs. 1,000 to plain¬ 
tiffs’ pleader Babu Bhabani Gobinda Ghoudhury.’’ 

On the 30th there is the further order: 

" The plaintiffs* prayer for payment of Bupees 
1,000 deposited by defendants with Babu ]^a- 
bani Gobinda Ghaudhury, pleader for the plain¬ 
tiff, is considered. Defendants oppose tbe peti¬ 
tion. 1 think that the money should be kept in 
deposit with Babu Bhabani Gobinda Choudbary 
until further orders. This order will not affect 
the plaintiffs’ right to interest to which they may 
be found entitled tb.” 

The suit was dismissed by the Court 
of first instance; but eventually on 18th 
February 1931 chat decree of dismissal 
was set aside and the suit was decreed 
for Bs. 2,048-3-9 witb costs and interest 
a$ per judgment. In the meantime an- 
othsr creditor of the defendants^in that 
suit filed a petition in insolvency on 17th 
SeptemBer 1930 and had an ad interim 
receiver appointed in those proceedings 
on 15th Kovember 1930. The defendants 
were adjudicated insolvent on 15th May 
1931. The receiver applied for with- 
drawal of this sum which was deposited 
with Mr. Bhabani Gobinda Ohoudhury 
pleader for the plaintiffs as being the 
amount payable to the plaintiffs in the 
event they sUoeeed. in the Partnership 
. account suit. On the application of the 
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Veceiver the learned District Judge of 
Bajsbahi passed the order that this sum 
of Bs.-1,000 which was in deposit with 
Mr. Bhabani Govinda Choudbury must 
be treated as a part of the assets of the 
insolvents and he .accordingly directed 
that the money should . be paid to the 
Beoeiver for the benefit of the general 
body of the creditors of the insolvents. 
It is against this order which is dated 
4:th May 1931, that the present appeal 
has been brought and it is argued that 
the learned District Judge was not right 
in treating this sum as money which 
had been attached before judgment and: 
in applying the rule of law that attach.| 
ment before judgment does not conferi 
upon the decree-holder any right prior 
to that of the Official Assignee and that 
a decree does not constitute the judg-| 
ment creditor a secured creditor and^ 
give him any charge or lien over' 
the attached property. It is said 
that this principle has no application 
to the present ease. So far as tho state-, 
ment of the law is concerned with re¬ 
gard to the properties which wore at¬ 
tached before judgment no question can 
be raised ; and it has been conceded by 
the learned Adocate for tho appellants 
that tho Judge is right in the view of 
law regarding the properties attauheci 
before judgment under O. 38, R. 6, Civil 
P. 0. 

But it is argued that in this case tho 
money was really ear-raarked for tho 
plaintiffs and the effect of the order of 
27th September 1921 which has been 
quoted above is to treot this money as 
being payable to the plaintiffs the 
moment they obtain the judgment for 
the sum or anything in excess of that 
sum. It is argued that the effeot of tho 
deposit and of the order of 27th Septem¬ 
ber 1921 is that it really belongs to tho 
plaintiffs or to the person who is found 
eventually to be entitled to tho sum in 
dispute. As authority lor this conten¬ 
tion reference has been made to some 
English oases as well as to some Indian 
cases. Reference may be made to the 
Case o! Etc parte Banner In re Keyioorth 
(l) and to the case of Bird v. Barstow (2). 
In the first case a certain sum was paid 
into Court in order to abide the event 

1. (1874) 9 Oh. 879=43 L J B K 109=30 t T 
620. 

2, (1892) 1 Q B 94=61 L J Q B 1=66 J V 196= 
40 W a 71=66 L T §66. 
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of action and this was said by James. 
L. J., in that case. 

" It is similar to what is constantly done in 
this Court when a hill is filed to restrain an ac¬ 
tion at law and the plaintiff is ordered to pay 
into Court the amount claimed in the action. It 
halongs to the party who is found eventually to 
be entitled to the sum in dispute." 

In the latter case the facts were as 
follows: 

" In an action Against the defendant, a widow, 
on a covenant for payment of money entered into 
hy her when she was a married woman, the' 
plaintiff applied for leave to sign judgment under 
0.14. An order was made giving the defendant 
leave to defend on bringing into Court Bs. SOO 
which she accordingly did. On the trial of the 
action the Judge gave judgment for the plain¬ 
tiff, but directed that the money should remain 
in Court pending an enquiry whether the defen¬ 
dant had separate property available in execu¬ 
tion.” 

it was held that the meaning of the 
order under O. 14, was that the money 
was to bo ))rouglit into Court to abide 
the event, and that the plaintiff being 
successful was entitled to have the 
money forthwith paid to liim. It was 
pointed out in that case that the effect 
of the order was to .secure the plaintiff 
in obtaining satisfaction of a judgment, 
if he obtains one, on the terms that if 
ho does, it (the money) shall be paid out 
to him, BO far as it goes to satisfy the 
judginout. Kollowing these cases the 
Judges in the Indian Courts have taken 
the same view, lleference may be made 
to the case of Chowthmiill Maganmull 
V. Calcutta Wheat and Seeds Association 
(3) and to the case of Jiamiah Aiyar v. 
Gopahar (4), It makes no difference in 
ipi'inciple as to whether the money was 
iactualiy deposited in the Court or whe¬ 
ther the money was put into the hands 
of the plaintiffs' pleader under the order 
of the Court earmarking that money to 
be paivl to the plaintiffs in part satis- 
rfaotion of the money to which the plain¬ 
tiffs might be found entitled as a result 
’of the pending action. In this view we 
are of opinion that the order of the 
learned District Judge must be set aside 
and we direct that the receiver be direc¬ 
ted to pay this sum of Bs. 1,000 if he 
had taken it under the order of the Dis¬ 
trict Judge, to the appellants. No order 
is made as to costs. 

M, C. Ghose, J .—1 agree. 

B.K. Order set aside. 

8. A i B 1925 Car416=84'l OV22^mrCBiTord. 
4. AI B 1919 Mad 607=49 I C 20=41 Mad 
1058. 
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Mitteb and M. 0. Ghose, JJ. 

Midnapore Zemindary Co., Ltd. — 
Decree-holders—Appellants. , 

V. 

Ahdnl Zalil Afta—Judgment-debtorr- 
Bespondent. 

Appeal No. 239 of 1932 and Oivil Buie 
No. T07.M of 1932, Decided on 17th 
January 1933, against order of Sub- 
Judge, Nadia, D/- 29th March 1929. 

(•) Civil P. C. (1908), S. IS2—Anendment'. 
of decree—Decree can be brought into con¬ 
formity vrith judgment et eny time unless 
third parties have acquired rights under 
erroneous decree. 

A decree can be brought into conformity with 
the judgment oven after the lapse of years and 
the only limitation is that the Court imay deem 
it inexpedient or inequitable to exercise its powers 
where third parties have acquired tights under 
the erroneous decree without a knowledge of the 
ciroumstanoes which would tend to show that 
the decree was erroneous. And the Court can 
amend the decree even in the course of execu¬ 
tion, where the executing Court and the Court 
which passed the decree are. one and the same: 
Hatton V, Harris, (1805) A G 647, Ref. 

IP 629 0 1] 

(b) Execution Sale—Court hae no jurisdic¬ 
tion to sell properties of persons who are 
not parties to proceedings or properly repre¬ 
sented—Such sales are nullity. 

A Court has qo jurisdiction to sell the property 
of persons who were not parties to the procee^ngs 
01 properly represented on the records. As 
against such persons the decrees and sales pur¬ 
porting to bo made would be a nullity and might 
lie disregarded without any proceeding to sot them 
aside : 31 Caf 269 (PC), Ref. IP 629 0 2] 

(c) Minor—Minor not represented in suit 
but represented by guardian in execution 
proceedings—Sale held is not valid—Decree 
—Execution. 

Where a decree is obtained in a suit in which 
a minor is not represented, a sale of the minor's 
property in execution proceedings. is void even 
though in such execution prooradings he is re¬ 
presented by bis guardian. [P 629 C 2] 

(d) Minor—Ratification—Sale in execution 
of rent decree obtained against person 
while minor — Surplus of sale proceeds al¬ 
lowed to be taken in execution of subsequent 
rent decree after attaining majority — Sale 
must be regarded as ratified. 

A sale of minor’s property was held in execu¬ 
tion of a rent decree obtained against a minor 
who was not at all represented in the suit,‘ on 
attaining majority, the minor allowed the surplus 
of the sale proceeds to be taken in execution of 
rent decree for subsequent period: 

Held ; that the minor must be deemed to have 
ratified the sale by his conduct and that he was 
estopjied from denying its validity, [P 629 0 2] 
(7. iV. Sen Gupta and Manmatha Nath 
Das Gupta —for Appellants. 

Bupendra Kumar Mitter and Phanin^ 
dra Nath Dey —for Bespondent. 

Mitter, J.—This appeal is directed 
Against two orders embodied in one 
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menti of the SabordinatjS Jadge of Nadia 
'which is dated 29th March 1932. The 
drat order which is attacked is an order 
directing amendment of a rent decree 
and the second order challenged by this 
appeal is one refusing personal execution 
of the decree against the respondent as 
asked for by the decree-holders appel¬ 
lants. 

The questions which fall for deter- 
minatign in this appeal depend on facta 
' which are either admitted or have 
been proved in this case. They may be 
briefly stated: It appears that the 
Midnapur ZaUiindary Co. Ltd., now ap¬ 
pellants, brought a rent suit in the year 
1923 against four persons, namely, Abdul 
Jalil Mia, now respondent, Esmail Hos- 
sein Mia, a minor represented by his 
guardian ad litem Ainuddin and two 
other persons who were the darpatnidars 
under them. The rent suit was for ar¬ 
rears for the period 1327 to Pous kist of 
1329 B, S. The defence bo the suit was 
that the plaintiffs, the Zamindary Co. 
Ltd., bad dispossessed the defefidants 
from a portion of the darpatni and there 
should be entire suspension of rent. 
This defence was given effect to by the 
Subordinate Judge who tried the suit in 
the first instance and plaintiff's suit was 
dismissed. This decree of dismissal was 
affirmed by the District Judge on appeal. 
There was a further appeal to the High 
Court by the plaintiff company and 
during the pendency of the second ap¬ 
peal Ainuddin, the guardian of Ismail, 
died but no new guardian was appointed 
in his place. On 10th February 1928 
the High Court decreed the appeal and 
sent back the oaM for determination of 
the extent of dispossession by the plain¬ 
tiffs and for passing a decree in plain, 
tiffs* favour after allowing proportionate 
abatement of rent to the defendants on 
account of the dispossessed area. On 
remand Esmail was not represented by 
a guardian and a decree was passed 
in favour of the plaintiffs for Bs. 4,092 
odd nob only against the three defen- 
dants who were properly represented 
but also against Esmail Mia, who was 
not represented by a guardian ad litem. 
In execution of this - decree the sale of 
the darpatni took place on 9th July 
1931 and it was purchased by the. plain- 
tiffs company for Be. 35,000. As the 
claim for rent was for Bs. 6,000 there 
'was a surplus of Bs. 30,000 in favour of 


^e judgment-debtors, the four defen- 
dants in the suit. 

During the jiendenoy of this suit before 
the Subordinate Judge after remand by 
the High Court, two other suits for rent 
of the same darpatni for a subsequenlf 
period had been instituted by the plain- 
tiffs’ company. They were Bent Suits 
Nos. 7 of 1G26 and 11 of 1930. These 
suits were jointly tried and were decreed 
on Slst March 1931. From the surplus 
sale proceeds of the sale in execution of 
the rent decree in Suit No. 3 of 1923 
the entire claim of the Bent Suit No. 11 
was satisfied and a substantial portion of 
the decree in Bent Suit No. 7 of 1926 
was satisfied. The plaintiffs company 
have executed the decree for the balance 
in Bent Suit No. 7 of 1926 and have at- 
,tached the personal properties of the 
respondent Abdul Jalil Mia who is one 
of the judgment-debtors in the suit. In 
order to understand the objection of the 
judgment-debtor Abdul Jalil Mia one 
fact has to be borne in mind and that 
is this: in the judgment of Bent Suit 
No. 7 it was directed that the tenure 
should bo sold first in execution of the 
decree in accordance with a stipulation 
in the darpatni patta (Ex. 2) to that 
effect, but this clause was omitted from 
the decree and an application was made 
for the amendment of the decree by 
bringing it into conformity with the 
judgment, and the amendment of the 
decree has been made. The order al¬ 
lowing amendment, as has been already 
stated, has been attacked in this appeal 
and- we will return to this hereafter. 
The main objection of the respondent 
judgment-debtor to this personal execu¬ 
tion is that as according to the decree as 
amended the tenure must be sold in the 
first instance, and as the sale of three 
annas share of Esmail Mia' is absolutely 
void as the sale was in pursuance of a 
decree in a suit in which he was not 
properly represented, three annas share 
of the tenure still remains unsold, and 
according to the decree no personal exe- 
cution can issue against one judgment- 
debtor till the darpatni tenure in its 
entirety is sold. This objection has pre¬ 
vailed with the learned Subordinate 
Judge below and he has allowed the ob¬ 
jection and has direoted that the tenure 
should be sold first and if any balance 
be left, then it could be executed per¬ 
sonally against the judgment-debtor. 
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The Midnapnr Zamindary po. has 
accordiagly preferred this appeal and 
the learned counsel raises two conten¬ 
tions before ns: (l) that the decree in 
Suit No. 7 of 1926 should not have been 
•allowed to be amended at the late stage 
after it has been partly satisfied and 
that execution Court has no jurisdiction 
to amend the decree. (2) The second 
contention may be subdivided under 
three heads; (A) that the sale of 
Esroail’s share is not a nullity and (B) 
even if the sale be regarded as void, the 
fact that Esmail was represented in the 
proceedings in execution and his guar¬ 
dian took part in f^ie proceedings relat¬ 
ing to the settlement of value of the 
property to be advertised for sale estops 
him from challenging the validity of the 
sale and (G) even if that is not so, the 
fact that Esmail after attaining majd- 
rity allowed the surplus sale proceeds 
of the sale which is impeached as void 
to be applied to the satisfaction of the 
decree in Rent Suit No. 11 and partly of 
Suit No. 7 of 1926 estopped him from 
challenging the sale. The first conten¬ 
tion of the appellant has really no sub- 
Istanco, for it is now well settled that a 
decree could be brought into conformity 
with the judgment even after the lapse 
of years and that the only limitation is 
ithat the Court may deem it inexpedient 
lor inequitable to exercise its powers 
iwhere third parties have acquired rights 
'under the erroneous decree without a 
knowledge of the circumstances which 
would tend to show that the decree was 
erroneous; see Hatton v. Harris (l). In 
the present case no rights of third 
parties had intervened at the date of 
the aiiiendment of the decree. We are 
consequently of opinion that amend¬ 
ment has been rightly allowed. There 
jis no snbstance also in the contention 
that the Court could not amend the 
decree in the coarse of exeontion. It 
appears that the executing Court and 
the Court which passed the decree are 
one and the same and it was at the in¬ 
stance of the appellant that orders on 
the petition for amendment were not 
passed till after the merits of the objec¬ 
tion case was heard. 

Taking now the first branch of the ap¬ 
pellants’ second contention that the 
sale of Ismail's share is not a nnllity it 
appears to me that this oontention can- 
1. (1890) A C 547=62 L J P C 94=67 L T799. 


not be sustained, for, it is now well, 
established on the highest anthosity 
that the Court has no jarisdiotion to sallj 
the property of persons who were notj 
parties to the proceedings or properly 
represented on the record. As'against 
such persons the decrees and sales pur¬ 
porting to be made would be a nnllity 
and might be disregarded without any| 
proceeding to set them aside. If autho¬ 
rity be desired for these elementary 
propositions, it may be found in the 
judgment of Sir Barnes Peacock in 
Kishert Ghost v. Aswan (2J:^ see the ob¬ 
servations of Lord Pavey in Khirajmal' 
y. Dain (3), In the present case Ismaih 
was not represented in Bent Snit No. 7 
after remand. Consequently the sale 
of his share is void and of no effect in 
law. The second branch of the second 
contention is that even if the sale be, 
regarded as void as Ismail was repre¬ 
sented in the execution proceeding 
which led to the sale by bis uncle Jahir- 
uddin (see £x. B) it must be taken that 
the sale of Ismail’s share was ratified. 
This contention does not seem to me to. 
be right, for Ismail was a minor at thej 
date of the execution proceedings and noj 
act done by his guardian during his 
minority can render a void sale valid. 

The third branch of the second conten¬ 
tion, namely, that there was ratification 
of the sale by Ismail after he had at¬ 
tained majority seeing that after attain¬ 
ing age he allowed the surpuls sale pro¬ 
ceeds to be taken in execution of the 
decree for rent for the sabseqaent period 
seems to me to be well founded and; 
must'prevail. It has not been dispntedl 
before ns that Ismail had attained the 
age of majority when the rent decree in 
Suit No. 11 of 1930 was executed and the 
said proceeds were applied to his use or 
for his benefit as it extinguished hie 
liability for rent for the period covered 
by Suit No. 11 of 1930 and this circum¬ 
stance must be regarded as ratification 
by him of the sale in execution of the 
rent decree in the suit of 1923.' In al¬ 
lowing the snrpluB sale proceeds to be 
taken for satisfying his liability in the 
rent decree No. 11 be has ratified the 
sale by a course of oondnot wluch stops 
him from denying the validity of the sale 
and indeed it is a significant cironm- 
stanee that Ismail has never applied to 
9. Marshall 647. 

‘ 8. {1906} 89 Cal 996=8$ 1 A 98 (P C). 
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set aside the sale. The law with regard 
to ratification of void sale by the acts of 
the parties in interest has been well 
put by Mr. Freeman in his Law of Void 
Judicial Sales (8. 50, p. 170) and may be 
usefully-reproduced here : 

_ "As a gonoral rale a ooufirmation or ratifica¬ 
tion cannot strengthen a void estate. ‘Por con¬ 
firmation may make a voidable or defeasible 
estate good, bnt cannot operate on an estate void 
in law.’ If this rule be one of universal appli¬ 
cation, then there oan be no necessity for con¬ 
sidering tho question of ratification in connexion 
withfVoid judicial sales. Bnt this is one of those 
rules which are so limited by exceptions, that 
the circumstances to which it may be applied 
are scarcely motto numerous than those from 
which its application must be withheld. There 
can now be scarcely any doubt that void judicial 
sales are within the exceptions, and are unaffected 
by the .rule. These sales may be ratified either 
directly or by a course of conduct which estops 
the party from denying their validity. Thus if 
the defendant in execution after a void sale «/f 
fais property has been made, claims and receives 
the surplus proceeds of tho sale with a full know¬ 
ledge of his rights, his act must thereafter be 
treated as an irrecoverable confirmation of the 
sale.” • 

Ismail having ratified the sale it is 
not open to him again to challenge the 
validity thereof and far less is it open 
to the present respondent to impeach 
the sale. There can be no question that 
as against him the sale of Ismail’s share 
must be regarded as valid. The result 
is that the Subordinate Judge’s order 
regarding the amendment of decree 
must stand and that bis order directing 
that the tenure should be sold first must 
be set aside. The plaintiffs decree- 
holders will be entitled to proceed 
against the respondent judgment-debtor 
for the realization of the balance due 
under the decree in Suit No. 7 of 1926. 
This appeal, in so far as it is directed 
against the order giving effect to the 
objeotion of the respondent Abdul Zalil 
Mia to personal execution, is allowed 
with costs here and in the Court below. 
We assess the hearing fee in. this Court 
at two gold mohurs. In view of oqr judg¬ 
ment in the appeal no order is necessary 
in the ]^ule (Civil Buie No. 707-M of 
1932.) • ^ . 

M. C. Ghose, /.—I agree. 

K.S. Order accordingly. 
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S. N. Gdha, J. 

Kabil Gazi —Petitioner. 

* V. . 

Madari Bihi —Opposite Party. 

Civil Rule No. 943 of 1932, Decided 
on 9tb January 1933, against order of 
Dist. Judge, 24-Parganas, D/. 26th May 
1932. 

Mahomedan Law— Marriage—Diisalution 
-^Proper procedure i* to file suit for dissolu¬ 
tion of marriage according to law. 

The proper procedure for a Mahomodan wife 
to ask for dissolution of marriage against her 
husband is not by a mere application which can 
he disposed of in a summary proceeding hut by 
filing a suit for dissolution of marriage in accor¬ 
dance with law. • [P 630 C 2] 

Abinash Chandra Ghose and Itamcn- 
dra Nath Majumdai —for Petitiouar. 

A. K. Fazldl Huq and Abdul Ali —for 
Opposite Party. 

Facts .—A Mahomed an wife made an 
application on payment of court-fees of 
annas 12 against her husband for dis¬ 
solution of marriage before the District 
Judge’s Court at Alipore. The grounds 
for her application were that her hus¬ 
band bad unjustly charged her with 
having committed adultery and subject¬ 
ed her to cruel treatment. Tho husband 
denied the allegations of fact and raised 
objections as to the competency of the 
Court to exorcise the functions of a 
Kazi and its forum, the form of the 
proceedings and the suffioienoy of the 
court-fees paid. The Judge overruled 
the objections as to jurisdiction, forum, 
court-fees,etc., and found in,favour of 
the imputation of adultery and cruel 
treatment, and granted the wife’s prayer 
for divorce. The husband thereupon 
obtained the Buie against the order of 
dissolution of marriage under S. 115, 
Civil P. C., read with S. 107, Govern¬ 
ment of India Act. 

Order .—After hearing the learned ad- 
vocatea appearing for the parties in this 
case, it appears to me that leave should 
be granted to the opposite party in this 
Court, the petitioner by whom the ap- 
plication for dissolution of marriage 
was made before the learned District 
Judge of 24 -PargaDa 3 to withdraw her 
application. It would be open to the 
party, the applicant for dissolution of 
marriage, to file a suit for dissolution of 
marriage in accordance with law; and 
any finding come to by the learned Dis-! 
triot Judge in his order against which] 
this Bale is directed, will not affect bet 
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rights of the parties. As the applica¬ 
tion on which the order of the learned 
District Judge, Si-Parganas was made, 
is*alIowed to be withdrawn, the order 
against which this is Buie is directed is 
discharged, and this Buie made abso¬ 
lute.' There is no order as to costs in 
this Buie. 

K.S. Buie made absolute. 

A. L R. 1933 Calcutta 631 

Mitter and Bartley, .T.T. 

Central Co-operative Stores Ltd,~kp- 
pellant. 

V. 

Santinidhan Boy —Bespondent. 

Appeals Nos. 415 to 417 of 1931, Deci¬ 
ded on 25th April 1932, against appel¬ 
late orders of Sub-Judge, Jalpaiguri, 
D/- 23rd May 1931. 

Co-operative Societies Act (2 of 1912), 
S. 42, Cls. (b) and (d) — Order determining 
liabiliiity of member without taking evidence 
—Application for execution should be dis¬ 
missed. 

Procoedings taken before the liquidator under 
8.42, Cls. (b) and (d), aio to aome extent in the 
nature of quaHi judicial proceedings. Ai.d the 
liquidator may issue suniTnonse.s to persons 
whobo attendance is required cither to give evi¬ 
dence or to produce documents. He may oom- 
pell the attendance of any person to whom a 
smmmons has been issued and for that purpose 
issue a warrant for his arrest. In order to arrive 
at any conclusion on the question ol the deter¬ 
mination of the liabilities of any member of a 
society, some evidence is required by the rules to 
bo taken. Where the liquidator pasres an order 
without following this procedure, application 
for execution of his order should be dismissed. 

[P 6.92 O 2] 

Dwijendra Krishna Dull and Asaduz- 
zaman —for Appellant. 

Atul Chandra Gupta and Urukramdas 
Ghuckerbutty —for Bespondent. 

Judgment. —These are three appeals 
which are directed against the order of 
the Subordinate Judge of Jalpaiguri, 
dated 23rd May 1931, passed in certain 
prooeedings arising out of execution of 
orders purporting to have been made 
under S. 42, Cls. (b) and (d). Co-operative 
Societies- Act (11 of 1912). The appli¬ 
cation was made at the instance of the 
liquidator who was appointed under 
sub-S. (l), S. 42, Amongst objections 
to the execution of these orders the 
principal objection taken was that the 
orders which were sought to be execu¬ 
ted in these three prooeedings out of 
which the three appeals arise were not 
orders made under S. 42, Cls. (b) an<l 
(d) of the Act. The order which was 


filed.was the order dated 2r)th March 
1930, in which it is recited that previ¬ 
ous orders had been ma4e on 18th Feb¬ 
ruary 1929, assessing contributions pn 
all share-holders to the fullest extent 
of their respective liabilities 'undei; 
S. 42 (2), Cl. (b), Act 11 of 1912, and 
this order of 26tb March.is^said to be. in 
continuation of that order. The Mun- 
sif who dealt with the matter in the 
first instance overruled the objection of > 
the members of the Society who tbok 
tl^ese objections. Agftinst these orders 
appeals were taken to the Court of the 
Subordinate Judge and the learned Sub- 
ordinate Judge has reversed the deci¬ 
sion of the Munsif mainly basing his 
decision on this: that the order of 18th 
Februrary 1929 which must be taken to 
be the foundation of the liquidators' 
proceedings under S. 42, Cls. (b) and (d) 
is not before the Court. He points out 
that DO copy of that order was filed for 
execution by the civil tlourt. 

Under these' oiroumstanoes 'he dis¬ 
misses the application of the liquidator 
in each of these three prooeedings. The 
liquidator has oonsequently preferred 
these appeals and it is contended on bis 
behalf that the order of 26th March 1930 
was in substance the order which the 
liquidator purported to pass under the 
provisions of S. 42, Cls. (b) and (d). In 
one of the appeals, vix., No. 415 of 1931, 
Mr. Gupta who appears for the respon¬ 
dent points out that the order of 26th 
March 1930, purporting to have been 
passed by the liquidator shaws that the 
contribution towards the assets and the 
costs of the liquidation amount to 
Bs. 106; whereas in accordance with the 
order of 18th February 1929 the cost of 
liquidation and the contribation towards 
the assets emoont to Bs. 99. It is said 
that there is a substantial variation 
from the order Which was passed on 
18th February. He contends therefore 
that as the order of 18th February 
which was for a smaller sum, was not . 
before .the Court iji could not be said 
that the latter order really complies 
with the requirements of the section read 
along with the rules which under the Act 
were made by the local Governent under 
the provisions of S. 43, Cl. (t). It is. 
argued for the respondent-that prooeed-j 
ings taken before the liquidator under 
S. 42, Cls. (b) and (d^ are to some ex¬ 
tent in the nature of quasi judicial pro- 
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oaedings. For according to B. 29, Cl. (e), 
iBengal Gk)vernment Boles, the liquida¬ 
tor may issue summonses to persons 
whose attendance is required either to 
give evidence or to produce documents. 
He may compel the attendance of any 
person to whom a summons has been 
issued and for that purpose issue a war¬ 
rant for his arrest. 

In order to arrive at any conclusion 
on the question of the determination of 
Ithe liabilities of any member of a 
Isooiety, some evidence is required by 
the rules to be taken. It does not ap¬ 
pear that this procedure was followed 
.80 far as the order of 26th March 1930, 
|was concerned, and that was the order 
which was before the Court. In these 
circumstances we are of opinion that the 
Subordinate Judge was right in dismiss 
sing the three applications out' of which 
these appeals arise. It is not necessary 
therefore to consider the validity or 
otherwise of the preliminary objection 
taken by Mr. Gupta in Appeal No. 415. 
The result accordingly is that these ap¬ 
peals fail and must be dismissed. We 
assess the hearing fee in M. A. No. 415 
of 1931 at one gold miobur. There will 
be no order as to costs in the other ap¬ 
peals. 

K.S. Appeals dismissed. 

A. I. R. 1933 Calcutta 632 

Mitteb and M. G. Chose, JJ. 

Maharaja Bir Bikram Kishore —Plain¬ 
tiff—Appellant. 

V. 

Munshi Tafazzal Hussein and others — 
Defendants—Bespondents. 

Appeal No. 168 of 1931, and Civil 
Bevn. Cases Nos. 368 and 481 to 619 of 
1931, Decided on 13th January 1933, 
against appellate order of First Addl, 
Bub-Judge, Noakhali, D/- 16th January 

1931 * 

■ (a) Civil P. C. (1908), O. 41, R. 4~Apptoai 
by Mine of defendanta— Non-«ppe«ling< de- 
feodenU ere entitled to take odvontoge.of 
decUion'in appeal. 

Where a decree is passed against seven! defen¬ 
dants although only some oi the defendants ap¬ 
peal frooa.fbe decree the other non-appealing de¬ 
fendants ate entitled to take advantage of any 
decision tshi'ofa might be arrived at in favour of 
the appealing defendants. IF 684 G1] 

(b)Bmgal Cose Act (9 of 1880), S. 64- 
Nolico uttdor S. 54 is conditioa procodont 
to pay coaa—Defendant failing to raiM 
• of notico'in written Aatemont but roising it 
In course ef orgonumt — Plaintiff should 


prove notice—Civil P. C. (1908), O, 6, R. 6 
and O. 8, R. 2. 

In order that a samindar or a superior land¬ 
lord may be entitled to obtain decree for cesses 
as against a tenure bolder or against a nishkarda'r 
he must establish that there has been a notice 
under S. 54, Cera Act. Hence that notice is 
really a condition precedent to the tenure holder’s 
or hiskardar's liability or rather the foundation 
of his liability. Where a'defendant fails to 
raise the plea of want of notice in his pleadings 
but raises it at the time of argument, the plain¬ 
tiff is not relieved from proving the service o! 
notice which is the foundation of the defendant’s 
liability as the service of notice cannot be 
implied under 0. G, B. G when there is no such 
allegation in the plaint: ISiCaf 197, Rel on. AIM 
X92i Pat 205, Disc. [P 634 0 2] 

(c) Civil P. C. (1908), O. 41, R. 23 — Suita 
tried in entirety on evidence by lower Court 
—Remand should not be under O. 41, R. 23. 

Where the suits are tried by a Munsif in thoir 
entirety on evidence and not on preliminary 
points alone, it is not open to the appellate Court 
to Bond back these suits for determination to the 
Court of first instance, 0. 41, B. 23 not applying 
to such a case. (.1’ G3G C 1, 2) 

Jogesh Chandra Boy, D. L. Kastgir, 
Bomesh Chandrp, Sen, Birendra Chandra 
Das and Sautomoy Mazumdar — for Ap¬ 
pellant. 

Bhagirath Chandra Das —for Respon¬ 
dents. 

Mitter, J. —This appeal and the forty 
revision cases arise out of an order of 
the Subordinate Judge of Noakhali, dated 
16th January 1931, by which ha direc¬ 
ted a remand for re-hearing of the suits 
in which this appeal and these revision 
cases arise. It appears that Ilis High¬ 
ness the Maharaja of Hill Tipperah in¬ 
stituted the forty-one suits in which this- 
appeal and these revision cases arise in 
the Court of the Munsif at Feni for re¬ 
covery of arrears of’cesses for^four yearS' 
covering the period from 1332 to 1335 
B. S. His case is that the defendant or 
defendants in each of these suits are the 
owners of niskar lands within the ambit 
of his zamindari and they used to pay 
ceases to the Collector of Tipperah but 
since 1913 these Niskar lands having 
been affiliated to his zamindari under 
the provisions of the Cess Act the Maha¬ 
raja had been paying cesses to the Col¬ 
lector and realizing cesses from the 
defendants. The cesses were subjected 
to a re-valuation after an interval of ten 
years and the Maharaja being a mere 
Collector of cesses imposed according to 
the latest re.valnation claimed these 
cesses from the defendants as finally 
assessed, by the Deputy Cess Collector 
under the provisions of the Bengal Cess 
Act, Aot 9 of 1880. The Maharaja had. 
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pursuance of ibose provisitns paid 
cesses to the Oolleotor according to the 
said re-valuation. In these suits which 
-^ere tried together the defendants ap* 
peared, but they did not take a plea to 
* the effect that they were not liable to 
pay the cesses as the plaintiff had not 
caused a service of notice in each naouza 
as contemplated by the provisions of 
S. 54, Cess Act. The Munsif accordingly 
refused to allow them to take the plea 
at the time of the argument as it had 
not been taken in the written statement 
filed by them. He was of opinion that 
to allow them to take the plea at that 
stage of the argument would operate to 
the prejudice of the plaintiff, the Maha¬ 
raja. Ho accordingly decreed the 
suits for cesses as claimed by the plain¬ 
tiff in each of the suits. 

Against those decrees the defendants 
preferred appeals to the Court of the Ad¬ 
ditions! Subordinate Judge of Noakhali, 
and the learned Subordinate Judge was 
of opinion that as the notice under S. 54 
was the foundation of the defendants' 
liability to pay cesses it was really a 
part of the plaintiff’s case to establish 
the service oi these notices before the 
defendants can be called on to pay the 
cesses paid by the Maharaja to the-Col- 
lector. It appears that these 41 suits 
were tried along with about 33 more 
suits the suits being altogether 74 in 
number; in some of these suits there 
was some evidence to the effect that the 
notice under S. 5-1 was published in the 
village Dakbin Sripur and Nilakhi in 
in the month of Ghaitra 1335 B. S. that 
is, for the period just outside the period 
for which claim for cesses had been made 
in each of these suits. In this view 
the Subordinate Judge was of opinion 
that an opportunity should be given to 
the plaintiff for establishing the publi- 
cation of notices more particularly in 
view of the fact that the plaintiff offered 
to prove the notices in the Court of the 
first instance but could not do so as 
there was objection on the part of the 
defendants.. It may be mentioned that 
except the niskar lands in the (wo suits 
with regard to which there ure two re¬ 
vision petitions, namely, revision peti- 
tions Nos. 482 and 495 all the other 
nishkar lands are situate in either Kila- 
khi and Dakhin Sripur. The Subordi¬ 
nate Judge seemed to think that in vi4w 
of these facts it would not be right to 


throw out the plaintiff’s suit altogjdthsr 
but that an opportunity should be given 
to him to prove that the notices under 
S. 64 had- been served. Although in res¬ 
pect of the suits to which revisipn oases* 
Nos. 482 and 495 relate, nishkar Unde* 
are situate ontside the two monzabs. I 
have mentioned, the Subordinate Judge- 
is of opinion that the two suits to which 
Appeals NoS. 33 and 50 of 1930 before 
him relate were also governed by thw 
same consideration; and he direoted that 
there should be an order. of remind in 
all these suits to the Mnnsif who should 
determine the. question of service of 
notice and also any other relevant issues- 
that might arise for consideration. 

Against this decision the plaintiff 
Maharaja has preferred one appeal and 
has filed forty applications in which 
Buies have been granted; and in support 
of this appeal and the revision cases it- 
has been argued by. Mr. Jogesh Chandra 
Boy who appears for the Maharaja ap¬ 
pellant that the Judgment or rather the- 
order of remand of the Additional Sub¬ 
ordinate Judge is vitiated on several 
grounds. It is argued -in the first plaoa 
that the form of the order of remand ia 
bad and as all the suits in their entirety 
were tried by the Munsif on the evi¬ 
dence in the case the remand to tb» 
Munsif made by the Subordinate Judge- 
in respect of all these suits oontravenea 
the provisions of 0. 41, B. 23, Civil P.C.. 
It has been argued in the second place 
that the service of notice under 
S. 54 being a condition precedent to the- 
institution of the suits it must be taken 
to have been implied in the allegation in 
the plaint that such a notice had been 
served in view of the provisions of 0. 6,. 
B. 6, Civil F. C., and it was for the de¬ 
fendant or defendants in each of these 
suits to dispute the questicu of the- 
maintainability of these suits on the- 
ground of want of notice having regard 
.to the provisions of 0. 8, B. 2, Civil P.O. 
It has next been argued that even if 
there was no notice under S. 54. Cess 
Act, that does not debar the Maharaja 
trom recovering cesses not at the d.ouble- 
rate as contemplated by the provisions 
of S. 58 but at any rate according to the- 
old rate. In this appeal and in these 
revision oases a further ground has been 
taken, namely, that there being an ex 
parte decree against many of the defen-, 
dants in these snit and only some of th» 
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^ofendants having appealed before the 
Bnboi'dinate Judge, so far'as the non ap¬ 
pealing defendants are concerned the 
decree for cesses against them as made 
by the Munsif "should' be allowed to 
8 t(|nd. 

We may dispose of the last contention 
at once by saying that although only 
some of the defendants did appeal the 
other non-appealing defendants were en¬ 
titled to take advantage of any decision 
which had been arrived at in favour of 
Ithe appealing ' defendants by reason of 
the provisions of O. 41, B. 4, Civil P. G. 
Bo there is not much substance in this 
last contention of Mr. Boy. It becomes 
necessary to deal in the first instance 
fwith the second ground for if the appel¬ 
lant succeeds on that ground it would 
noc be necessary to deal with the other 
contentions. So that ground really goes 
to the'root of the defence. It is said 
that although it was not specifically 
alleged in the plaint that the notice 
under S. 54, Cess Act, had been served 
yet if one examines the provisions of 
O. 6, B. 6, of the Code it must be taken 
that the fulfilment of the condition pre¬ 
cedent, namely, service of notice, must 
be implied. O. 6, B. 6 runs as follows : 

“Any condition precedent, the performance or 
occurrence of whioh ie intended to be contested 
shall be distinctly specified in his pleading by 
the plaintlfi or defendant, as rhe case may be; 
and subject thereto, an averment of the perfor¬ 
mance or occurrence of all conditions precedent 
necessary for the case of the plaintiff or defen¬ 
dant shall be implied in his pleadings.” 

It is said further that having regard 
to the provisions of O. 8, B. 2 the de¬ 
fendants should not be permitted to 
raise the defence as.one of notice under 
B. 54 as the defendant in each case did 
not take the same. in their respective 
written statement. 0. 6, B. 2 runs as 
follows: . 

“The defendant must raise by his pleading all 
matters which show the suit not to be main¬ 
tainable .” 

It is not necessary to quote the 'other 
part of the rule. It is argued that this 
rule is really a reproduction of O. 9, 
B. 14 of the Snpieme Court Buies and 
according to 0.6, B. 6 it does away with 
the neeesffity of general avertment of 
the performance or occurrence of all 
■conditions precedent; and in support of 
this contention reliance has been placed 
on the deaiision of the case of Oates v. 
W. A. & B. J. Jacobs, Ltd. (l) which 
1. (1930) 1 Ch D £67=89 L J 319=138 L T 
‘ 338=64 8 J 426. 


lays down the proposition which is now 
embodied in 0. 6, B. 6 of the Code. An 
examination of that case however will 
show that that case is no authority for 
the proposition that although notice 
may be impliedly taken to hava been 
served where there is no such allegation 
in the plaint the plaintiff is relieved 
from proving the service of the notice 
which is really the foundation of the 
liability of the defendants. 

It has now been settled by the deci¬ 
sions of this Court, a type of which is to 
be found in the case of Ashanullah Khan 
V. Triloohan Bagahi (2) that "in order) 
that a zemindar or a superior landlordj 
may be' entitled to obtain decree fori 
cesses as against a tenure holder or 
against a nishkardar he must establish 
that there has been a notice under S. 54, 
Cess Act. In other words that notice! 
is really a condition precedent to the. 
tenure holder’s or niskardars liability or 
rather .the foundation of his liability. 
In support of this view a case has been 
placed before us from the Patna High 
Court which was also acase under the Cess 
Act where the question now in contro¬ 
versy was directly raised. That decision 
is in the case of Murli Manohar v. Baja 
Nand Singh (3), where Boas, J., sitting 
singly held that notice under S. 54, 
Cess Act is a condition precedent to the 
liability to pay bass. A defendant must, 
the learned Judge says, if he contends 
non-service of such notice, state this 
specifically in his pleadings otherwise 
due service of the notice will be pre¬ 
sumed. The circumstance which dis-) 
tinguishes this case before Boss, J., from' 
the present case is that in the case 
before Boss, J., the point was really 
taken before the lower appellate Court.; 
In the present case it appears that 
although the point was not raised in, 
the pleadings that is in' the written, 
statement in each of these snits, the 
defendants raised this .contention in the; 
course of the argument at a late stage, 
of the suits, and at that stage the 
plaintiff offered to prove the notice 
wuich was objected to by the defen¬ 
dants. The other circumstance which 
distinguishes these cases from the Patna 
case is that those oases were tried along 
with 33 other cases in.which there was 
some evidence led to show that notices 
undOT 9. 54 were published in villages 
3. (1886) 18 Gal I9T. ' 

8. A I B 1924 Fat 205=72 1 01. 
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Dakhin Sripur and Milakhi in the momSh 
of Chaitra 1335 B. S., that ie, after the 
period for which ceas has been • sued for 
in these suits, and this circumstance is 
relied on by the Subordinate Judge when 
Jio thought that the ends of justice will 
bo met by directing a remand. There 
was no such evidence in the Patna case. 
The subordinate Judge makes the follow¬ 
ing pertinent >observatioD in this behalf 
which may be usefully reproduced here. 
He says this: 

"Tho ruling reported in Gan Kim Swee v. 
Balli Pro^ (4) is also to the effect that cesses 
may be recovorod as thoy fall due after the 
publication of such a notice, and not ccssos such 
as fell dun prior to such publication. To this 
the plaintiff-respondent's ple;tdar replies that 
tho evidence of the publication of notices nuder 
B. 51 that was adduced related to those cases 
only in which such an objection has been raised 
and those cases were dismissed ns the Munsif 
considered tho oridonco to be insulhciont and 
there have been no appeals in them. On the 
other hand the plaintiff as it appears offered to 
pnt in papers showing tho publiwition of noticea 
which were refused by the Court on defendant's 
objection and so nothing is known, so far as the 
plaintifi’.s pleader 'in this Court is advised as to 
how and when tho notices on the pre.sent cases 
were published, for tho lower Court did not 
codsidcr th.'it tho plaintiff was called upon to 
prove this. It is further pointo-i out that it 
will not be fair to have refused the plaintiff's 
documentary evidence about publication in tho 
lower Court, and to non-suit tho plaintiff here 
on account of absence Of evidence to prove 
publication of notice under S. 54 here. This 
contention appear.s to be prima facie reasonable 
just as much as contention by the learned pleader 
for the appellants that once some evidence about 
the publication of snch notices is admitted at the 

J 'oint trial of group of cases and is rejected, or is 
as now) snspocted to bo insufficient, it will not 
be permissible to think that fact, tho mote 
specially as tho publication of such notices is the 
legal pre-requisite to defendants being called 
upon to pay any cess at all. In those circum¬ 
stances for tho ends of justice tho suit must be 
remanded for a fresh trial after investigation of 
the question of the publication of notices under 
8. 54 and any other relevant issues that will 
arise for consideration." 

We are therefore of opinion that the 
Subordinate Judge has taken a oorrect 
view BO far as the merits of the order of 
remand is concerned and we think, except 
itk the two cases to which we shall ad¬ 
vert presently, the order of the Subor¬ 
dinate Judge on the merits can be sus¬ 
tained. This brings us to the other 
point, namely that the order of th,e 
remand is bad in form. That is the first 
contention which has been put forward 
and we agree with the learned advocate 
iTliSsC) 13 Oal a87=si8 I a " 60=4 722 

(PO). 


for the appellant that that is so. Thei 
suits not having been decided on the; 
preliminary point it was not open to 
the appellate Court to'Send back these, 
suits for determination to the Court ofj 
first instance, O. 41, K. 23 not applying 
to such. a I case. The result is that 
except in tho two revision oases to 
which we will refer presently the order 
of the Subordinate Judge directing a 
remand to the Court of first instance 
most be set aside and he is directed to 
deal with the appeals in these cases after 
either taking such evidence on the 
question of notice under S. 54, Cess Act, 
and on other questions as he may deem 
expedient or if he so chooses by direct- 
ing the Court of first instance to take 
evidence on these points and by asking 
it to send the evidence after recording 
its own findings to the Ibwer appellate 
Court. The lower appellate Court in 
these cases is direoted to deal with the 
further question raised before this Court, 
namely as to the liability of the defen¬ 
dant to pay cesses even if no notice bad 
been served under S. 54; and the right 
of the plaintiff to get cesses at the old 
rate will also be determined by the said 
Court. The learned Subordinate Judge 
is also directed to determine as to whe¬ 
ther notice under S. 54 is a pre-requisite 
' in each of these 41 cases. The lower 
appellate Court will re-hear these oases 
in the light of these observations. Costs 
will abide the result. The hearing fee 
of this Court is assessed at one-half gold 
mohur, i.e. Bs. 8, for each of these oases. 

With regard to Civil Revision Oases 
Nos. 482 and 495 it appears that the 
nishkar lands are not situated within 
either the village of Dakhin Sripur or 
the village of Nilakhi and therefore the 
considerations which justify the Subor¬ 
dinate Judge in thinking thatanoppor- 
tunity should be given to the plaintiff 
for establishing the publication of the 
notice in the other eases do net apply 
to these two cases. The result is that 
the order of the Subordinate Judge in 
each of these two oases is set aside and 
that of the Munsif is restored with costs 
throughout in each ease. The hearing 
fee of this Court is assessed at one half 
gold mohur, that is, Bs. 8 in eaoh ease. 
The Buies are thus made absolute. 

M. C. Ghosa, J'.'-'I agree. 

K.s. Order accordingly. 



636 Calcutta Baleish BibI v. 

A. I. R. 1933 Calcutta 636 (1) 

Jack akd Mitxkb. JJ. 

Bajaneekanta Baha —Petitioner. 

V. 

Atulehandra Seal —Opposite Party. 

■Civil Bevn. Petn. No. 629 of 1932, 
Decided on 25tli January 1933, against 
order of Munsif, Amta, D/- 18th Febru¬ 
ary 1932. 

Bengal Tenancy Act (8 of 1885), Se. 26-F 
and 188 — Application for pre-emption by 
•ome of coaharera — Other coaharera joined 
only after period of limitation—Application 
ia not maintainable. 

An application for pre-emption by aome of co> 
aharera ia not maintainable where the other co- 
shareta are not impleaded within the period of 
limitation for the institution of snob a suit even 
though cosharers who are impleaded subsequent 
to such period state that they had no wish to 
purchase the laud : A I B 1933 Cal 460, Bel on; 
Cal Civ Bevn. 184 of 1980, not Foil. [P 636 0 21 

Herambaoharidra .Guha, Saieeshehan- 
dra Chaudhuri and Narendranath Ba- 
nerji —for Petitioner. 

Bupendra Kumar Mitra — tor Oppo¬ 
site Party. 

Jack, J, —This Buie has arisen out of 
ah application by the petitioner for the 
transfer of certain land to them under 
S. 26.F, Ben; Ten. Act. This applica¬ 
tion was made on 17th November 1931. 
Subsequently, by an order of the Court, 
dated 9tb January 1932, the petitioners 
added the other cosharer landlords, the 
opposite parties Nos. 5 to 20 in this 
application. Thereafter, these opposite 
parties entered appearance, refused to 
exercise their tight of pre-emption and 
gave their consent to the purchase of 
the land by the petitioners. The learned 
Munsif rejected the petitioners' applica¬ 
tion on the ground that it was not 
maintainable, inasmuch as, at its incep¬ 
tion, the application was not in form in 
accordance with the proviaioos laid down 
in S. 188, Ben.Ten. Act. This order the 
petitioners seek to set aside. 

A notice was served on the landlords 
in this case on 17tb September 1931, 
and it is Admitted that the other co. 
sharer landlords were not made parties 
within two months of the date of the 
notice or within one month from the 
date of the application. S. 188, Tenancy 
Act, layt down that 

“gubject tb the piovigions of 8, 146-A, where 
two or more petsone are coshater loudlords, any- 
thiog which the landlord ia uuder this Act re¬ 
quited or authorized to do.mnet be done either 
by both or all those persons acting together or 
b^ as agent authorized to act on behalf of both 
or all ot them : Fiovided that one or more co- 
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sh&rer landlords, if all the other cosharer land> 
lords are rSade parties defendant to the suit or 
proceeding in manner provided in sub-Ss. (1) and 
(2), 8.148-A, a^d are given the opportunity of 
joining in the suit or proceeding as co-plaintine ov 
co-applicants, may file an application under sub- 
8. (1), S. 26-F.'’ 

It has been argued that, is the present 
case, inaBmuch as. the other cosbarer 
landlords were ultimately made parties,; 
no question of limitation arises and tbatj 
the deficiency in the original application 
was made good inasmuch as the otherl 
cosharer landlords came forward subse¬ 
quently and stated that they bad no; 
wish to purchase the land. In support 
of this argument, an unreported case of 
this Court Bahirdas Pandit v. Shitalda9 
Chatterji (1) has been referred to. In 
that case, the coshaters did not join in 
the original application, and, having 
. been subsequently added as parties to 
the application it was held that no 
question of limitation arose. This was 
a decision of a learned Judge sitting 
singly. We find, on tho other band, the 
contrary view taken by a Division Bench 
in Barkatulla Pramavtk v. Ashutosh Chose 
(2), It is oxpiessly laid down in S. 18b 
of the Act that the cosbarers must be 
given the opportunity of joining tho suit 
as plaintiffs at the time the application 
ia filed. It seems to me therefore that! 
inasmuch as the cosbarers had not been! 
given this opportunity before the period 
of limitation, the application is not 
maintainable under S. 188, Ben. Ten. 
Act. This was the view taken by the 
learned Munsif. This Buie is therefore 
discharged. In the circumstances of 
this case there will be no order as ta 
costs. 

Milterf J. —I agree. 

_ K.S. _ Buie discharged. 

1. Civil ^vn. 1^0.164 of 1980, Deoided on 24tb 

July 1980, by 8. K. Gboao, J. 

2. A IB 1983 Cal 460. 

A. I. R. 1933 Calcutta 636 (2) 

Mitter and M. 0. Ghose, JJ. 

Sm. Balkish Bihi and others —Decree- 
holders—Appellants. 

V. 

Faridal Alam and another — Judg¬ 
ment-debtors—Bespondents. 

Civil Appeal No. 331 ot 1931, Decided 
on 19th January 1933, against original 
order of First Court Sub-Judge, Chitta¬ 
gong, D/- 18th April 1931. 

Bengal Land Ravenna Solea Act (11 of 
1859), S. 34—Sale held where there to no- 
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«rremr of revenue—Lend Revenue Selee Xct 
4ioee not apply. * 

A sale held when there is no arrears of reve< 
nue is not a sale under the provisions of Beve* 
aue Sales Aot. And hence the law of special 
limitation provided lor by 8. 84 for the execu¬ 
tion of the decree does not apply to such sales: 
* 25 Cal 838 (P C) and A IB 1924 Pat 504, Bel. 
on. ; 12 IF B 276, Dist. [P637 0 1] 

Narendva Kumar Das and Sliupendra 
Kumar Das —for Appellants. 

Chandra Sekhar Sen — for Respon¬ 
dents. 

—The question raised by 
this appeal turns on the construction of 
Sa 33 and 34, Revenue Sales Act—Aot 
11 of 1859. It appears that the property 
of the appellants before us was sold at 
what purports to bo a revenue sale 
under Act 11 of 1859. A suit was 
brought by the appellants for setting 
aside that sale wliich was in respect of 
a tenure to which the combined provi¬ 
sions of Act 11 of 1859 and Act 7 of i858 
of the Bengal Council were applicable. 
'The suit ultimately resulted in a decree 
by the High Court in favour of the ap¬ 
pellants—a decree setting aside the sale. 
The High Court was of opinion that the 
sale was altogether without jurisdiction 
as there was no arrears of revenue due 
from the appellants. The Judges were 
of opinion that the case was governed 
by the decision of their Lordships of the 
Judicial Committee in the case of Jlaji 
Buksh Klahi v. Durlav Chandra Kar (l) 
and that the sale was premature and, as 
has already been stated, without juris¬ 
diction and liable to be set aside. After 
this decision of the High Court which is 
dated 23rd August 1928, there was an 
application for execution of the decree 
of the High Court which directed not 
only the setting aside of the sale but 
declared that the plaintiffs the appel¬ 
lants would be entitled to recover pos¬ 
session of the properties if they had been 
dispossessed. 

The present application for execution 
oat of which this appeal arises was filed 
before the Court of the Subordinate 
Judge at Chittagong on 24th November 
1930. To this application the present 
respondents objected on the gronnd that 
the application for execution was barred 
under the provisions of S. .34, Act 11 of 
1859, it not having been filed within six 
months as is provided for in that seq. 
tion. The objection prevailed with the 

1. (1912) 89 Cal 981=16 1 C 821=8 1A m 

(PC). 
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learned Subordinate Judge of the Court 
below and be came to the oonolusioa 
that the application for execution hav¬ 
ing been made beyood the statutory 
period as is provided under S. 34 it was 
clearly time-barred. He dismissed the 
execution case. Against this order.the 
present appeal has been brought by the 
decree-holders and it has been contend¬ 
ed on their behalf that the provisions of 
S. 34, Aot 11 of 1859, are not attracted 
to the facts of this case seeing that the 
sale was not under Act 11 of 1859 but it 
was held in a case where there bad been 
no arrears of revenue according to the 
findings of the highest Court of appeal 
in India. It is argued that by the ex-| 
press terms of S. 34, the section appliesj 
if the sale is made under the Act and 
the sale in the present case is not 
under the Act as on the findings there! 
was no arrears of re venue. This view, 
is supported by the decision of their 
Lordships of the Judicial Committee of 
the Privy Council in the case of Bal- 
kishen Das v. Simpson (2), where their 
Lordships of the Judicial Committee 
made the following observations. ' Lord 
Watson in delivering the jndgment said 
this: 

“ Sootion S, Act 11 of 1869, provides that, in 
default of payment of revenue, within the time 
appointed for eaoh distriet by the Board of Beve- 
nue the 'estate in arrear’ in those districts shall 
be sold at public auction to the highest bidder. 
The Act does not s.aDction, and by plain implica¬ 
tion forbids, the sale of any estate which is not 
at the time in arrear of Government revenue. 
The whole clauses of the Act of 1859, in so far as 
these relate to sales or to their challenge at the 
instance of the proprietor, as well a^ the provi¬ 
sions of S. 3, Aot 7 of 1878 (Bengal), are framed 
upon the express footing that they are to be ap¬ 
plicable to the sale of estates which are in 
arrear of duty. The enactments of 1669 and 
of 1868 are obviously intended to apply to cases 
in which, if the irregularity or illegality of the 
sale proceedings alleged by the objector be 
negatived, the sale will remain valid.” 

Iti appears clear from this decision 
that a sale held where there is no arrear 
of revenue is not a sale under the provi- 
sions of the Revenue Sales Aot. To such 
sates the Laud Revenue Sales Act can¬ 
not possibly apply. We are therefore of 
opinion that the law of special liuiita- 
tion provided for by S. 34 for the execu¬ 
tion of the decree does not apply to the 
present case. In the view which, we 
take we are supported by the. decision-of 
P. B. Das and' Boss. JJ., in the ease o4 

'W (1898) 25 Cal 838=25 IA l5l=7 Sat 888 
(PC). 
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Hakim Mohammad Idris v. Lachman 
DaSf reported in an unauthorized report 
(A. I. H. 1924 Pat. 504). The learned 
Judge points out that a distinction is 
clearly, drawn in the judgment of the 
Judicial Committee between a case 
where the sale is authorized but is at- 
tended with gome irregularity or illega¬ 
lity and a case where the sale is not 
authorized at all. The learned Judge 
proceeds further and says this: 

“ In my opinion all these decisions establish 
conclusively that when there is no jurisdiction 
in the Collector to put up a property to sale, the 
sale bmnot be regarded as a sale under Act 11 of 
1869. S. 34 only applies where the sale is held 
under S. 11 of 1869 and is annulled by a final 
decree of the civil Court.” 

It remains to notice the authority 
cited by the learned advocate for the 
respondents in support of his content.^n 
that 3. 34 applies to a case where the' 
sale is held either under the Act or on 
the ground of want of jurisdiction; and 
wo are referred to the case of Sreemunt 
Lall Qhose v. Shama Soonduri Dassee 
(3). We do not think that in that case 
that question was directly raised. It 
was ' only incidentally remarked by 
Markby, J., who delivered the judgment 
and he said this: 

“ An application has been made to us, to make 
an order under the provisions of S. 34, Act 11 
that the purchase money should be refunded to 
the defandank by the Collector; but I think that 
order must be made, not by ns but in the 
execution of the decree. We are also asked to 
nmke a special declaration that the sale is annul¬ 
led, but that appears to us to bo unnecessary. 
For the purposes of B. 34, Act 11 of 1869, we 
consider that the sale is already annulled by the 
decree for possession.” 

These^^re observations which are obi¬ 
ter and these observations were made at 
a time when the view prevailed in India 
that even a sale ' held 'where there was 
no arrear of revenue was a sale under 
the Act. That view is no longer tena¬ 
ble in the face of the clear pronounce¬ 
ment of their Lordships of the Judicial 
Committee in the case of Balkishen Das 
V. Sirttpson (2) referred to above. The 
result is that the order of the Subordi¬ 
nate Judge is set aside and it is directed 
that -he should entertain this applica¬ 
tion for execution and proceed to deal 
with it in accordance with law. There 
will be no orders as to costs. 

■ M. C. Ohose, J,"—! agree. 

K.S. Order accordingly. 

87(18^)12 WE 276. 
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Costello and S. K. Ghose, JJ. 

Manir Sheikh and others —Appellants. 

v. 

JEmperor —Opposite Party. 

Criminal Appeal No. 716 of 1932, De-’ 
oided on 13th January 1933, against 
order of Addl. Sessions Judge, Mymeu- 
singh, D/- 2nd June 1932. 

Criminal P. C. (1898), S. 276, Prov. 2— 
Procedure for making up deficiency in 
juror* applies to special as well as common 
jurors. 

Where special jurors to the,number of 18 had 
been summoned but only five of them were pie- 
Bent : 

Held : that it was open to the Judge to supple¬ 
ment the live special jurors, who were availalile 
and who were chosen by lot, and one special 
juror who happened to bb present, with three 
persons, who were jurors awaiting in another 
Court but presumably were not on the special 
jury list at all: A [ R 1931 Cal 793. Rel an. 

[V 039 C 1, 2] 

TTamantakiimar Diswas —for Appel¬ 
lants. 

Khundkar —for the Crown. 

Costello, J .— In tliis case the three 
appellants, Manir Slioikb, Syedali and 
Abbasali, -w^ore charged, the first two 
under S. 302 and the third under S. 302 
read with S. 109,1.P.C. A111 he three were 
found guilty by the jury and were sen¬ 
tenced to transportation for life. Mr. Bis¬ 
was on behalf of theso appellants has at¬ 
tacked the summing of the learned 
Additional Sessions Judge of Mymen- 
singh in several particulars, but the 
chief ground for criticism is in reference 
to the evidence given by a witness 
named Safiruddin Fakir. This case for 
the prosecution, put very shortly, is 
this : The deceased man, Kasem Fakir, 
and his brother Yasin were returning 
home from Katakhali hat on 30th June 
1931. Kasem was walking ahead of his 
brother and. when bo reached a bund by 
the Kalibajail river, Yasin heard a cry 
from Kasem. He then ran towards him 
and saw the accused, Syedali, strike 
Kasem with a sulpi. Subsequently 
Manir gave certain blows with a dao on 
the neck of the deceased, Kasem, and 
the third man, Abbas, attacked 'the de¬ 
ceased with a Bulpi. When Yasin came 
up towards Kasem, he was driven away 
by Syed with the sulpi, which was in 
his hand. The evidence given by Yasin 
is corroborated by a man named Abdul 
Ganl, who was also an eyewitness of a 
I considerable part of the ooeurrenoe. The 
alarm, which was raised by Yasin, at- 



^1933 

tracted to the spot a number of persons, 
two of whom saw the three accused 
making off with weapons in their bands 
and the rest of them heard from Yasin 
that the three accused were the assail¬ 
ants of his brother. (After discussing 
the merits of the case, and the charge 
to the jury, the judgment proceeded). 
Looking at the charge as a whole we are 
of opinion that it is quite satisfactory 
and that the case has been fairly and 
properly put by the learned Judge to 
the jury. 

There is one other matter, to which I 
must allude. Mr. Biswas took what he 
described as a preliminary objection, 
which was based on the manner in 
which the jury who tried these appel¬ 
lants was constituted. It appears from 
the order-sheot that this is what bB.p- 
pened: The case was to have been tried 
by a special jury. In accordance with 
the provisions in that behalf contained 
in the fourth proviso to S. 276, Criminal 
P. 0., special jurors to the number of 18 
had been summoned for the purpose -of 
the trial. The order-sheet records what 
happened in these words : The cards of 
tho 18 special jurors summoned in this 
case 

“ wero taken and drawn by lot one after another. 
As each card was drawn by lot tho name and 
address of the cori-c.sponJin^' juror wore called 
aloud and in the rase of cards Nos. ”—(then 
the learned Jndi{Q enumoratos 1.^)—“ the jurors 
were found absent, while in the case of each of 
tho cards Nos. ”—(ho mentions five)—" the 
jurors .stood up and tho accuFod wero .oskod 
if they objected to bo tried by that juror and tho 
accused 3ud their pleader had no objection. As 
tbero wero no other jiiror.s summoned in this 
caseprosout, one f^cutleman—Nagoudrakuin.ar De 
—who happened to bo present in Court and who 
said his namo appeared in tho list of special 
jusors and ho mentions by name throe 

other persons, who were summoned as jurors in 
another Sessions Oourf—" aro chosen as jurors 
in this case by mo and in the case of each juror 
the accused were asked, if they objected to be 
tri/ed by that juror, and the accused had no ob¬ 
jection. Tire dofonco pleader and the Public 
Prosecutor also had no objection to any of the 
four jurors dbosen." 

Upon that state of affairs, Mr. Biswas 
has proceeded to argue at considerable 
length that the whole trial ought to be 
.declared irregular and the conviction 
iquashed on the ground that the jury 
was not properly constituted, in that it 
was not open to the learned .Additional 
I^Bsions Judge to supplement the five 
special jurors, who were available and 
who were chosen by lot, and one speoial 
juror who happened to be present, > with 
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three persons, who were jurors awaiting 
in another Court but presumably were 
hot on the special jury list at all. In 
any event, I would have been of opinion 
that there was no real substance in the 
point urged by Mr. Biswashavihg regard 
to the fact that both the aeqased and 
their legal representative at the trial 
categorically said that they had no ob¬ 
jection to what was taking place and no 
objection to their being tried by these, 
imported jurors. Further, to my mind,j 
the word of the second proviso to S. 276,1 
Criminal P. C.^ are sufficiently wide in! 
tbeir import to cover a cose such as thel 
present one. That proviso says ; 

" in caae of a deficioncy of persona summoned, 
the number of jurors required may, with tho- 
leave of the Court, be ehoson from such other 
persons as may be present," 

Had this point come before me and I 
had had to decide it without reference 
to any authority, 1 would still have said 
that the point had no Bubstanoa in it ; 
but it appeared, after we had listened 
to Mr. Biswas for some considerable 
time, that ha had at hand an authority, 
which was not only in point and directly 
in point but, so far as it was materia), 
on all fours with the present circum¬ 
stances : I refer to the case of Shaheb 
AH V. Emperor (1), where it was held by 
Lort-Williams and S. K.Obose, JJ., that 
the second proviso to S. 276, Criminal 
P, 0., which provides for the making up 
of deficiency in jurors from among per¬ 
sons, other than those summoned, pre- 
sent in Court applies to special juries as 
much as to common juries. With that 
decision I respectfully and entirely 
agree. It is quite obvious that that au* 
thority entirely disposes of the point 
sought to be made by Mr. Biswas in the 
present case as regards the constitution 
of the jury. For the reasons I have al¬ 
ready given it follows that this appeal 
must be dismissed. 

S. K. Ghose, J .—I agree. 

K.S. Appeal dismissed. 

ITT IR 1981 Cal 793 = j'931 Cr 0 1057 
CtL J 129=68 Cal 1272=135 I 0 485. 
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Eankin, C. j. and Ambeb’Ai:.!, J. . 

Ha/es Molla and others — Appellants. 

V, 

jBwiperor—Opposite Party. 

Criminal Appeal No. 607 of 1932, De¬ 
cided on 17th January 1933. 


Hafez Molla v. Empbrob 
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Criminal Trial—Verdict of jury and eon* 
viction of accused — Foreman of jury eon* 
victed of having taken bribe—Verdict and 
conviction cannot be sustained. 

Where in a trial, some of the aooased were ac¬ 
quitted and some convicted and it was found 
that the foreman was subsequently convicted of 
having taken a brilfe in connexion with same 
trial: 

Held', that the verdict of the jury could not 
be snatained and that the conviction should be 
^t aside. [V 640 0 1] 

Fazlul Huq —for Appellants. 

Khundkar —for the Crown. 

Bankin, G. J .—In this ease it appears 
-that ten persons were pat on their trial 
on charges under Ss. 304, S26, 324 and 
365, I. P. C., certain charges being 
4tgaiast some and not against the others. 
In the result, six were acquitted and the 
four appellants before us have been con¬ 
victed under 3. 326, I. P. 0., and sen- 
tenced, three of them to seven yeait^’ 
rigorous imprisonment each and one to 
three years’ rigorous imprisonment. 

It appears that the foreman of the 
jury was sabsequently convicted of 
having taken a bribe in connexion with 
this very trial and, in these circum- 
latanoes, as that fact is not disputed and 
'as he has been convicted formally of the 
offence, we have to consider whether it 
is imssible to let the verdict against the 
four appellants stand. I am of opinion 
that it is quite impossible. There is no 
Isaying bow to the corrupted mind of a 
juryman, who had taken a bribe, the 
receipt of money from certain accused 
might not be. an influence, which tempted 
|him to convict the other accused. Under 
the circumstances, the verdict cannot be 
jsustained, and there must be an order 
that the couviotion of and the sentences 
|on the four appellants be set aside and 
that the appellants be retried. 

Ameer Alt, J. —I agree. 

K.8. Betrial ordered. 

A. 1. R. 1933 Calcutta 640 

‘ Costello and 8. E. Ghosk. JJ. 
Bafak Sheikh and others —Accused. 

V. 

AJwpcror—Opposite Party. 

Criminal Appeal No. 698 of 1932, De- 
•oided ozi^ 13th January 1933, against 
order of Asst. Sess. Judge, Fabaa, IV- 
18tb June 1932. 

Criminal P. C. (1898), Ss. 306 and 307— 
Obviens and ineonsistant verdict of jury— 
•Judge Can make furtber ckargato jmry witb*' 
.out rafnrriag matter to High Ceurl. 

. ^ere a Judge is not minded to «eospt what 
isobrioQSly and admittedly an inMuislent vec* 
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diet of the jury,'he can make further charge to 
the jury v/lthout referring the case to the High 
Court for couBideration. [P Sil C2] 

Deeneshohe^ndra Bay —for Accused. 

Khundker—for the Crown. • 

Costello, J .— Id this case six persons 
were put upon their trial before the' 
learned Assistant Sessions Judge of 
Pabna on charges under S. 304 read with 
S. 34, I. P. 0., 3. 304 read witb 3. 149 
and S. 147 of that Code. Appellant, 
Eafat Sheikh, was convicted by the jury 
under 8. 304, read with 8. 34, and on 
that charge he was sentence^ to seven 
years’ rigorous’imprisonment; appellant 

2, Sonaulla, was convicted under 3. 304 
road with 3. 34 and on that charge was 
sentenced to five years' rigorous impri- 
sonment; appellant 3) Bbasa Shaikh, 
was convicted under S. 304 read with 

3. 149 and sentenced upon that charge 
to four years' rigorous imprisonment and 
appellants 4 and 5, Kcfat Sheikh and 
Miannllah Sheikh, were convicted under 
S. 304 read with S. 149 and upon that 
charge sentenced to three years’ 'rigor¬ 
ous imprisionmenb. Accused 6, Moyezud- 
din Sheikh, was acquitted. Upon the 
charge under S. 117, I. P. C., all the 
accused were in tbe.first instance acquit¬ 
ted by the jury in that the jury upon 
that charge, when they were asked to 
say what was their verdict under S. 147 
said; “All are not guilty under S. 147." 

It appears that the learned Judge at the 
trial immediately appreciated the fact 
that that verdict of the jury with re¬ 
gard to S. 147 was inconsistent with the 
verdict which they had already given 
with regard to the other charges. It 
appears that he thereupon invited the 
learned counsel for the prosecution and 
for the defence to make their submis¬ 
sions to him on the question, whether 
or not be ought to re charge the jury in 
order that they might arrive at a pro¬ 
per verdict as regards the charge under 
8.147. In the petition of appeal before 
us in para. 8 it is represented that after 
the jury had given their first verdict 
upon the charge under 3.147, the Judge 
held a discussion with the Government 
Pleader, Mr. Bhaumlk, for an hour. 
The paragraph further states that cer¬ 
tain authorities were quoted'—Hamtd 
Aft V. Emperor (l) and other cases were 
placed before the Oourt—and that tbere- 
after the learned Judge re-charged the 

1 . AIB 1980 0*1 830 »1980 Or 0 AOiseigfi 10 

97*67 0al6l. . 
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jury, who again retired to consider th^r 
verdict. It is further complained in 
this petition of appeal thrft the Hindu 
jiirors knew English and the appellants 
had the grievance that those of the 
, jurors, who knew English, followed and 
understood the discussion that took place 
botwoon Mr. Bhauenik and the learned 
•Judge. Now that paragraph manifestly 
is not an accurate account of what in 
fact took place at the trial and it is now 
conceded by Mr. Ray, who appears for 
all the appellants before us, that what 
in fact took place was that both the 
learned counsel, that is to say the ad¬ 
vocate for the prosecution and the ad¬ 
vocate for the defence took part in the 
argument before the learned Judge and 
the proceedings as rag.ards that part 
of the matter was in proper form of law. 
Mr. Kay has foun Jod an argument upon 
the basis of para. 8 of the petition'in 
the nature '.of a preliminary objec¬ 
tion. Mr. Ray has invited us to hold 
that because the learned Judge was not 
minded to accept what was obviously 
and admittedly an inconsistent verdict 
with regard to S. 147, ho ought not to 
have made any further charge to the 
jury, but to have dealt with the matter 
by referring the case to this Court for 
consideration. It appears to me that 
there is an authority'of this Court which 
is very much in point, and indeed it 
disposes of the argument put forward 
by Mr. Ray—the case of IIamid Ali v. 
Emperor (l). In that case the learned 
Chief Justice in dealing with an analo¬ 
gous situation said this: 

“If ho (the Judge trying tho case) thought it 
fairer and clearer and simpler to tc-charge the 
jury on certain specific points and to tell them 
to go and get their beads clear on the subjeot and 
give a proper verdict, there is nothing in tho 
^de against that. The Judge put the 
in a much better positioo than it would have 
boou it be had endeavoured to cross-examine the 
jury, which a.s a matter of fact, means cross-exa¬ 
mination of the foreman.” 

In the present instance Mr. Bay has 
frankly admitted that tho verdict of the 
{jury with regard to the charge under 
S. 147 was in point of fact obviously 
moonsistent with the decision, which 
the jury had already expressed in con¬ 
nexion with the other charge against the 
acuused. We are of opinion that the 
learned Judge adopted a reasonable and 
proper course iu order to prevent having 
bn the record a verdict which in the 
eirenmstanoei of the case would be an 
1933 C/81 St 82 


absurd one. (After discussing the evi¬ 
dence, the judgment concluded). Look¬ 
ing at the charge as a whole, we are 
quite satisfied that there is no such 
material misdirection as would justify 
us in interfering with the verdict of tt^e 
jury. The appeal must accordingly be 
dismissed. Those of the appellants who 
are on bail must surrender to their bail 
and serve out the sentence imposed upqn 
them. 

S.K. Ghose, J, —I agree. 

K.S. Appeal dismissedt 
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LoRT-WILLTAMS, J. 

Chand Bibi and others —Plaintiffs, 

V. 

Santoshkvtmar Pal —Defendant. 

Original Suit No. 2036 of 1929, Deci¬ 
ded on 18th January 1933. 

(a) Limitation Act (1908), Arta. 113 and 116 
—Purchatnr agreeing to release property of 
mortgnge—Purchaser foiling to do so suit by 
vendor on such covennnt is governed by 
Art. 116— And if it is for specific perfor* 
msnee then by Art. 113. 

Where a purchaser of a paction of property has 
agreed to release it of on existing mortgage but 
be failfl to do so, tho cause of action for a suit 
by tho vendor on suoh ooveoant arises either on 
the date when suoh payment is to be made or at 
lease not later than the date when vendor calls 
upon purchaser to do so. Sacha suit is governed 
by Art. 116 and if it is for spacific.'perfotmance it 
is governod by Act. 113, [P 643 G 1] 

(b) Contract Act (1872), S, 125 —Purcbosor 
agreeing to release property purchased of 
existing mortgage — Covenant to indemnify 
vendor in case he is made liable for such 
debt—Purchaser is neither trustee, nor can 
vendor be indemnified unless he* has paid 
mortgagee. 

Where a purchaser of property agrees to release 
the property of an existing mortgage and on de¬ 
fault to do so if tho vendor is made liable foe the 
debt, further agrees to indemnify the vendor, a 
suit by the vendor whan he has not paid any¬ 
thing to the mortgagee is not in the nature of 
suit to enforce a trust and is premature so far as 
this action is coaoerned, (.P.648 0 ll 

B. C. Ohose and.I. P. Mukherjee —for 
Plaintiffs. 

S. N.Banerjee (Jr .)—for Defendant. 

Judgment. —On 29th December 1920 a 
Bengali kabala or deed of sale to Akhil- 
obandra Pal was executed by Ohand 
Bibi, Aiifjan Bibi, Sheikh Badruddiu 
and Mahabunusssa Bibi, which, stated 
inter alia as follows: That, io 1882, oue 
Nawabjan executed a deed of wakf in 
reapeotof certaiu prope^ciest that, on 
Ist May 1914,. Aiifjan .Bibi as miitawalU 
mortgaged the properties, including the 
scheduled properties, to Haripada Bay« 
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and subsequently sold some of them to 
pay ofiF part of the mortgage debt; that, 
in 1919, Badruddin, one of tbe*heirs of 
Nawabjan, filed a suit for partition of 
the whole property left by Nawabjan in¬ 
cluding the wakf property, which suit 
was decreed on 11th June, that 

“We have all agreed to repay the 'debt of the 
said Haripada Ray. We have also admitted 
that certain properties were sold for the repay¬ 
ment of the said debt." 

That by the decree the executants ob¬ 
tained an 11.annas share, and one Izat- 
unnessa Aibi a 5-aunas share in certain 
property, including the property covered 
bytthe deed of sale; that about Bs. 4,000 
was still due on the mortgage, of which 
Bs. 2,700 was the share payable by the 
executants, and Bs. 1,300 by Tzatun- 
nessa; that Haripada was not willing to 
take these amounts separately or to eitS- 
oute separate reconveyances; that 
“we are conveying to you our undivided 11-au- 
nas share in the scheduled properties, subject to 
a payment of 2,700, for principal and interest 
on receipt of Rs. 1,300, and yon shall have the 
said share released, and by releasing our other 
properties along with the same, return to us title 
deeds relating thereto. We admit receipt of the 

amount of consideration.We have made 

over possession of our share sold to you. By be¬ 
ing malik with right of sale or gift you shall go on 
enjoying the same. Any amount of interest pay¬ 
able from to-day shall paid by you. If we are 
mode liable for the'said debt, then you remain 
bound to make good the loss sustained by us, . . 
Mortgage debtRs. 2,700 and cash Rs. 1,800, total 
Rs, i,000. . . We jointly received Rs. 1,800.” 

On 19tih January 1920, Nurul Hug, the 
husband of Gbaud Bibi, had purchased 
from Badruddin and Mobabunnessa Bibi 
their share in one of the properties other 
than those included in the schedule. On 
29th June 1920 the purchaser’s solicitor 
had written to the executants saying: 

. “The purchaser of your 11-annas ‘ share in 
6-lB, Ismail Street, will get a reconveyance of 
the mortgage in favour of Haripada Ray by 5th 
October 1920. 1 will personally see that this is 
done within that time. You have paid Rs. 80 
for out-of-pocket costs for the reconveyance. All 
the costs will he paid by the pnrchaser.'t 

On 21|t May 1^21, Nurul Hug for 
Ghand Bibi wrote a registered letter to 
Babu Akhilchandra Pal, saying; 

“ll-annaa share of our land.in 6-1. Maulvi Is¬ 
mail Street, was purchased by you through Man- 
matha Babu subject to the mortgage of Babu 
Hatipadf Bay. Our other properties ars inolu- 
ded in that mortgage and we cannot deal with 
the sanie until you get a release for us for our 
properties. We did not write to you so long 
becaosa Manmaths Babu was Ul. Now please get 
us the release and oblige.” 

. On 22ad September 1921 a pleader on 


bdbalf of the executants wrote to the 
purchaser’s solicitor asking him to get a 
reconveyance'of the mortgage as pro¬ 
mised in fais'letter of 29th June 1920. 
On 13tb December 1922 an attorney 
wrote to Babu Akhilchandra Pal, on be¬ 
half of Nurul Hug, threatening pro¬ 
ceedings unless he got a release of 
the property. But A. G. Pal did 
nothing and, subsequently, Alifjan, Mo- 
habunnessB, Izatunnessa and A. G. Pal 
all died. Later on the mortgagee began 
to press the surviving executants for 
payment, and, on 26th April 1928, the 
solicitor, now acting for the plaintiffs in 
this suit, wrot^ on behalf of Ghand Bibi 
and Badruddin to Santosbkumar Pal, the 
present defendant, as legal representa¬ 
tive of bis father A. C, Pal, telling him 
that the mortgagee had been pressing 
for payment and threatening proceed¬ 
ings and asking him either to pay off the 
mortgage debt, or refund the sum of 
Bs. 2,700 retained by his father out of 
the purchase price, with interest. On 
27th March C1929 the mortgagee again 
pressed for payment and threatened 
Badruddin, Nurul Hug and S. K. Pal 
with proceedings. 

On fith September 1929 the present 
suit was instituted, asking that the de- 
'fendant be ordered to pay the said sum 
of Bs. 2,700 with interest for payment 
to the mortgagee and to get a reconvey¬ 
ance at his cost, or alternatively the 
sum of Bs. 2,700 and interest and the 
cost of obtaining such reconveyance by 
way of 'damages. Subsequently, by way 
of amendment, the plaintiffs asked for 
specific performance of the contract. By 
his written statements, the defendant 
said that the only effect of the deed was 
that his father bought the equity of re¬ 
demption in the 11-annas share for 
Bs, 1,300, that the claim (if any) wae 
barred by limitation, that the legal re¬ 
presentative of Alifjan ought to have 
been joined as plaintiff, that it was 
understood and agreed that A. G. Pal 
would get a release of the properties 
only if and when Izatunnessa paid her 
share of the mortgage debt, viz.» 
Bs. 1,300, and that the Gonrt had na 
jurisdiction to try the suit which was in 
respect of land outside the jurisdiction. 
Izatunnessa’s share of the mortgage deb& 
has not been paid, and of her S-annas 
share of the property, parties been sold 
and the rest is now in the vends of her 
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grandson. The plaintiff’s properties 
have not been leleased. Alif jan’s legal 
representatives ought to have been joined 
as such, but, as Badruddin is her legal 
representative, the objection is only 
technical, and I allow the plaint to be 
amended so as to show that he sues as 
legal representative of Alifjanas well as 
of Mahabunnessa. 

This is not a suit for land within the 
meaning of Cl. 12, Letters Patent, and 
the Court has jurisdiction to try it. Nor 
is it a suit to enforce a trust. In my 
opinion, the meaning and effect of the 
deed was that A. C. Pal bound himself 
absolutely to get a release of the proper, 
ties and cannot plead Izatunnessa’s de. 
fault as an excuse. He agreed also to 
indemnify the plaintiff. 

But the plaintiffs’ cause of action on 
the first part of the contract arose 
leither in 1920, 14 days after the execu¬ 
tion of tiha deed, or in any case not later 
than 1922, when the plaintiffs called 
upon A. C. Pal to fulfil it. It is there¬ 
fore barred by limitation under Art. 116, 
Lim. Act, or if for specific performance 
under Art. 113. No cause of action 
junder the second part of the contract has 
yet arisen. The plaintiffs have not yet 
bad to pay anything in respect of the 
mortgage, though they have been called 
upon to do so. The mortgagee has not yet 
taken any proceedings on the mortgage, 
and the plaintiffs have'not yet suffered 
|any damage. The suit is premature so 
far as this cause of action is concerned. 
Consequently there must be judgment 
for the defendant. I regret to have to give 
this decision. Owing to the obstinacy of 
the defendant in refusing to accept my 
suggestion of compromise, unnecessary 
costs may be incurred by all the parties. 
I trust that common sense will be applied 
even now, and that some amicable ar¬ 
rangement will be made to avoid further 
litigation. There will bo no order for 
costs. 

B.S. Suit dismissed. 
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Mukerji, J. 

Banowari Lal Saha and another — 
Appellants. 

V. 

Oopal Chandra Saha and others —Ees- 
pondents. 

Appeal No. 1695 of 1930, Decided on 
12th December 19S2. 


Landlord and Tenant—Parent belding an 
agricultural one—Tenancy created before 
Bengal Tenancy Act far reaidential parpoaea 
to non-agricultnriat—Permanent leaae grant¬ 
ed by under-raiyat — Leaae it governed by 
Transfer of Property Act and not Bengal 
Tenancy Act—T. P. Act (188*), S. 108. 

A tenancy wsb created for residential purposes 
before the passing of the Bengal Tenancy Act in 
favour of a non-agriculturist. The lands were 
purchased from the lessee by the plaintiff ; but 
before the sale permanent lease had been 
granted in respect of the lands by the lessee. 
Plaintiff sued for recovery of possession of land 
on wnich stood a homesteiSd': \ 

Held: the case was goverPedtby the Transfer of 
Property Act and not by tbb Bengal Tenancy Act 
and that the suit was not f^alptainable withonb 
service of notice. [P 644 0 1, 3} 

Badhahinode Pal and Premranjan 
Boy —for Appellants. 

Gopal Chandra Das and Bhuban Mo~ 
han Saha —for Bespondents. 

/ udgment. —One Umacharan Bai and 
one Sobhan Biswae owned a raiyati jama 
to which the lands of the present suit 
appertains of which they granted a lease 
to one Baburam Earal in 1290. Baburam 
left two sons Judhistbir and Gayanath. 
The plaintiff' purchased the lands by a 
kobala from Judhisthir in 1326 and 
from Gayanath’s widow in 1333. In 
1304 Gayanath had granted a permanent 
lease in respect of the lands to one Tara- 
ohand Dhupi, and some persons, alleging 
themselves to be the heirs of the said 
Tarachand Dhupi, granted a permanent 
lease of the lands to defendants 4 and 9 
in 1332. The plaintiff instituted the 
present suit for recovery of khas posses¬ 
sion of the lands on which stands a 
homestead. The defence taken was that 
the case was governed by the Transfer 
of Property Act, that the suit wag not 
maintainable without service of notice, 
that Tarachand : Dhupi had transferable 
and heritable rights and the defendants’ 
permanent lease from Tarachand's heirs 
would protect them from eviction. 

In the last cadastral survey and set¬ 
tlement the superior landlords Umacha¬ 
ran Boy and Sobhan Biswas were re¬ 
corded as settled raiyats: and the plain., 
tiff's vendors as well as one Saroda Sun- 
dari, who is said to have been a mistress 
of Tarachand, were recorded as korfa 
raiyats with customary rights of occu¬ 
pancy. The plaintiffs’ case rests on the 
state of things as shown in the record 
of the said settlement, that is to 8ay» 
that Taraclisitd was himself ah under- 
raiyat and so any permanent lease' 
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granted by his heirs is not of any avail 
as against the plaintiff. The Muosif 
held that the Transfer of Property Act 
would govern the tenancy of Taraoband 
Dhupi. On this view, and upon other 
findings that he arrived at, the Munsif 
dismissed the suit. The Subordinate 
Judge was of opinion that the Bengal 
Tenanoy Act was applicable to the ten. 
ancy and accepting the plaintiffs’ case 
he reversed the Munsif’s decision and 
decreed the suit. Defendants 4 ahd 9 
have appealed. The question to bo con¬ 
sidered is whether it is the Transfer of 
Property Act or the Bengal Tenancy Act 
.that is applicable. 

1 have read the relevant documents 
relating to this tenancy, viz., Ex. 2, the 
lease of 1290, by Uma Gharau Bai and 
Sobhan Biswas to Baburam Karal; Ex. 
the kobala of 1326 by Judbisthir to the 
plaintiff; Ex. 4 the kobala of 1333 by 
Gayanath’s widow to the plaintiffs; 
Ex. A, the leaseof 1304, in favour of Tara- 
ehand Dhupi, and Ex. B, the sub-lease 
of 1332 by Taraoband Dhupi's alleged 
heirs in favour of the defendants. Leav- 
ing aside the more recent of these docu¬ 
ments which, it may be said, are of no 
assistance in determining the question 
we have to consider, the documents 
Ex. 2 and Ex. A are of importance. The 
Munsif has dealt with these two docu¬ 
ments very folly in his judgment and 
has stated in detail the inferences to be 
drawn from them. He has also referred 
to the other circumstances connected 
with these demises with commendable 
care. It would be sufficient for me to 
|say. instead of repeating what he has 
jsaid, that 1 entirely endorse the view 
that he has taken. The Subordinate 
judge was in error in supposing that as 
the superior holding of Umaeharan Boy 
and Sobhan Biswas was an agricultural 
holding the subordinate holding created 
out of it must be governed by t^e inci- 
Idents which belonged to it. That may 
be so in a case in which the subordinate 
holding has been created since the Ben¬ 
gal Tenancy Act came into‘being. In 
the present case whatever the character 
of the patent holding may have been, the 
tenancy ^at was created in 1290 (prior 
to the passing of the Bengal Tenancy 
Act and at a time when the Transfer of 
Property Act bad come into existence) 
was created expressly for residential pur¬ 
poses, and in favour of a person who was 
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not an agriculturist by occupation but 
a fisherman and who has not been shown 
to have had any lands for purposes of 
cultivation, ahd there is no indication^ 
anywhere that these lands were pot to, 
agricultural oce at any time. It is true 
that the settlement records are in plain¬ 
tiff’s favour ; but whatever presumption 
may arise upon them it has, in my judg¬ 
ment, been amply rebutted. 

The appeal is allowed. The decision 
of the Subordinate Judge being set aside, 
the case is sent back to his Court so: 
that the other questions arising in the! 
case may be dealt with and the wholoj 
appeal in that Court be disposed of oni 
the footing of the case being governed| 
by the Transfer of Property Act. Costs) 
of this appeal will abide the result ofi 
the remand. 

K.S. Case remanded. 
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Eankin, C. J. and Costello, J. 
Bhaijal atieh aran Patra —A ppellant. 

v. 

Emperor —Opposite Party, 

Criminal Appeal No. (H6 of 1932, De¬ 
cided on 12th .January 1933, from order 
of Chief Presidency Magistrate, Calcutta, 
D/- 7th .Tuly 1932. 

Evidence Act (1872), S. 24— Superior offi¬ 
cer holding out inducement to subordinate — 
Confession by latter cannot be used. 

If a superior officer holds out some induce¬ 
ment to a subordinate and then any confessiooiil 
statement is made by that subordinate it cannot 
be used against him in subsequent prosecution. 
Accused (oil at his superior officer's feet and 
begged to be saved, if he disclosed everything. 
The latter s.aid that if be told the truth, he 
would try his utmost to save him. The accuiod 
said he would tell everything to the Postmaster 
aud his superior said he would do all he could 
to get hfm saved : 

Held : that some kind of inducement was 
held out by the investigating postal superior 
officer to his subordinate which had the effect 
of inducing him to make a confession of his 
guilt and that the confession was inadmis¬ 
sible. IP 616 C 1,21 

B. G. Chalterjee and Beereshwar Chat- 
terji —for Appellant. 

Khundkar —for the Crown. 

Costello, J. —In this case the accused, 
Bhagabatiobaran Patra, who was a des- 
patcher in the Begistered Letters Sort¬ 
ing Branch of the Calcutta General Post 
Office, was oonviotbd by the Chief Pre¬ 
sidency Magistrate, Calcutta, on obargoa 
relating to two postal packets. He was 
originally charged in respect of three 
packets. The first charge related to a 
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,registered letter No. E-1 35, c^ontaining 
two currency notes of Bs. 100 each, 
which was for despatch to Bombay. The 
•charge was that he bad abstracted from 
that packet both the notes. That is aU 
leged to have taken plice on 2nd Decern* 
her 1931. The second charge related to 
a registered letter No. 617, from which 
he is said to have abstracted three cur¬ 
rency notes of Rs. 10 each on 7th De¬ 
cember 1931, and the last charge related 
to a registered letter No. 690, from 
which he is said to have abstracted ten 
currency notes of Rs. 10 each on 26th 
December 1931. Ho was convicted in 
respect of the first and the third charges 
and ac<iuitted with regard to the second 
charge, no evidence having been put be¬ 
fore the Court in respect of the package, 
to which that charge related, that the 
money said to bo the contents thereof 
was in fact despatched in that letter. 

The evidence before the learned Fre. 
sidency Magistrate was to the effect 
that the two packages, in respect of 
which the accused was convicted passed 
through the hands of the accused in his 
capacity as despjitchor. After the ac¬ 
cused had made an entry with regard to 
those packages, they passed through the 
hands of the Supervisor, Registered Let¬ 
ters Sorting Department of the Post 
Office, and it was his duty apparently to 
check the number of the registered 
packages in the bag, which was sent to 
him by the accused, before the bag was 
despatched. 

The allegation against the accused 
was that he had abstracted money from 
the two postal packages in question by 
slitting the end of the registered covers 
and then concealing what he had done 
by affixing a slip of paper, which has 
been referred to as " acknowledgement 
due slip." As these packages in ques- 
trion bad not been insured, there was no 
question that any acknowledgment was 
required. In the ordinary way, regis¬ 
tered packages of this character would 
not bear slips of that nature. It has 
been suggested by Mr. B, 0. Chatterjeo 
for the accused, that something is to be 
said on behalf of thd accused by reason 
of tbs fact that the last person, handling 
the packages before they were des¬ 
patched, saw nothing wrong with them. 

The learned Chief Presidency Magis. 
trate has really based the conviction up¬ 


on the fact that the accused is said to 
have made a confession of guilt. The 
question of that confession depends up¬ 
on the evidence of two' witnesses. The 
first of these is Niladrinath Makherji, 
who WAS an Inspector charged With the 
duty of investigating certain complaints, 
which were sent to tbe post office with 
regard to the packages in question. It 
appears that the addressees of tbe letters 
wrote to the post office complaining that 
they arrived with tbe contents as re¬ 
gards the money missing and an investi¬ 
gation was accordingly set on foot. Mr. 
Mukberji made an investigation and 
ultimately he called upon Bhagabati- 
charan Patra for an explanation with 
regard to certain discrepancies, which 
were found in one of the lists. It ap¬ 
pears, as a matter of fact, that these 
discrepancies related to the second 
charge—the charge in respect of which 
the accused had been acquitted. When 
the accused was called upon for an ex¬ 
planation, according to the evidence of 
Mr. Mukberji, he failed to give auy ex¬ 
planation and according to that evidence 
the accused fell at the lucpcstor's feet. 
The actual words with regard to this in¬ 
cident are these : 

" He fell at my feet on 14tli March 1932, in 
the office of the - Presidency Postmaster and 
begged for mercy and to be saved. I asked him 
to pnt it in black and white. lie then made a 
statement, which 1 recorded in the presence of 
witnesses. The accused signed it as a result of 
his statement." 

Now, in cross-examination^at wit¬ 
ness said : ^ 

“ At acousod’s request 1 went out of the cor¬ 
respondence room to the verandah and accused 
spoke to nie there. Then he made his confession. 
The accused was the despatoher of the three let¬ 
ters in question. The fact alone was not the 
cause of suspicion against him. It is not true 
that 1 threatened accused with a criminal prose¬ 
cution. It is not true thaf 1 told accused that, 
if he confessed, he would be made approver and 
I would do my best to save him. What I said 
was this—after his confession accused begged me 
to help,him. I said 1 would request the Presi¬ 
dency Postmaster and the Postmaster-General to 
deal with him leniently. That was on the ve¬ 
randah. That was after accused’s statement had 
been recordt.d." 

Now, bad the whole of the evidence 
before the learned Magistrate with re¬ 
gard to the alleged confession consisted 
of tbe testimony of this particular wit¬ 
ness, it might be that no oriticism could 
have been made as to the validity of the 
confession. But another officer of the| 
post office, who was present at the time' 
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when the accused was interrogated hy 
the investigating Postal Inspector, 
namely, another Mr. Mukherji—H. K. 
Mukherji—who was a clerk in the Cor. 
respondence Department of the Calcutta 
General Post Office, said this ; 

" On 14th March 1932, the accused';) statement 
was recorded in my presence in the Correspon¬ 
dence Department of the CalcotU G. P. 0. It 
was recorded by Mr, N. N. lilnkherji. Nobody 
else was present at the time. Mr. Mukherji 
asked accused to reconcile certain discrepancies 
in his registered list that d.ay. The accused 
could give no explanation and foil at his feet and 
begged of him to save him and then admitted his 
guilt. It was then that Mr. Mukherji recorded 
his statement.” 

Now, again, if the evidence with re¬ 
gard to the alleged confession had stop¬ 
ped at that point, very little adverse 
criticism might have been possible with 
regard to the admissibility of this con¬ 
fession. But this witness in his cross- 
examination throws altogether a differ¬ 
ent light on the matter. In his cross- 
examination he says this ; 

” Inspector Niladri Babu, myself and accused 
were present, when accused made his statemeui, 
when accused fell at Niladri’s feet and begged to 
be saved, if be disclosed everything. Niladri 
said that, if he told the truth, he would try his 
utmost to save him. The accused said he would 
tell everything to the Pcstmasier and Niladri 
Babu said he would do all he could to get him 
saved. I cannot remember, if Niladri Babu told 
accused that he was a Brahmin and would see 
that accused came to no harm, if he confessed. 
Accused himself asked Niladri Babu to go with 
him to a quiet place, whore he could speak to 
him.” 

If that is a true account of what hap¬ 
pened qjPthe time the accused is said to 
have m.ade his confession, it seems ah- 
undantiy clear that some kind of in- 
ducement was held out by the investi¬ 
gating postal officer to this man, which 
jhad the effect of inducing him to make 
la confession of his guilt. The learned 
Chief Presidency Magistrate has not in 
terms made any finding as to whether 
he accepted the version given by theffirst 
witness for the prosecution, Mr. N. N. 
Makherjt, or whether on the other band 
he was of opinion that the story giyen 
by the other Mr. Mukherji was the cor- 
reot version of the matter ; but by im- 
plication, it does appear from the judg- 
ment of the learned Chief Presidency 
Magistrate that he has taken the view, 
that' there was an indudement of the 
kind indicated by the evidence of the 
second Mr. Mukherji, but that * iuduce- 
Qient was not of such a nature as would 
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vitiate the confession and would render, 
it'inadmissible in evidence. The learned 
Chief Presidency Magistrate says this : 

“ It was, on nth March 1932, that the accuse^ 
made a confessional statement (Ex. 13) under 
circumstances, which will appear from the evi¬ 
dence of P. W. 1 ., the postal inspector, P. W. 16, 
li. K. Mukherji, a clerk in the Correspondence 
Department of the G. P. O., and P. W. 8, J. 0. 
Bdsu, Assistant Presidency Postmaster. In the 
course of his inquiries, the Postal Inspaotor had 
found discrepancies in the registered lists pre¬ 
pared by the accused. Then ha refers to the 
number of the letter. When called on for an 
explanation, be fell at the I’ostal Inspector's 
feet and begged to be saved. The Postal Inspec¬ 
tor said that, if he—accused—told the truth, ho 
would do his be.st to save him. This w.as in the 
evening. After recording his statement in the 
presence of P. \V. 16, the Postal Inspector took 
accused to Sir. .1. C. Basil, in whose presence the 
statement was read out to accused and signed by 
him as correct. The learned counsel for the de¬ 
fence contends that the accused was made to 
make this statement under inducement from a 
per.'jon in authority and honce iU value is nil. 
The fact remains that in this statement wc find 
a clear account of how these three letters wore 
tampered with and money abstracted from them 
by the accused, ’ 

and later on ha says : 

" TJjo defence further contends that, when 
placed before a Magistrate the lery nest morn¬ 
ing, accu-'ed retracted his confc-ssion. lie was 
kept in the police lock up that night, and it is 
argued that no lawyer had access to him to prompt 
him to retract. Hence, it is urged, the confession 
ha.s no value. In spite of that, T am convinced 
that the accused's confession was a true one and 
voluntarily made; when ho found the not clos¬ 
ing round him there was no way of escape except 
by making a clean breast and beseeching his olli- 
cial superior to save him. If under these cir- 
cumstauccs, his official superior says he will try 
and save him, if he tells the truth, that to, my 
mind, does not constitute indacement or threat.” 

Now, we are of opinion tliat the 
learned Chief Presidency Magistratie has 
fallen into error in the way he has dealt 
with this confession. It is clear enough' 
that if a superior officer holds out some 
inducement to a subordinate in the cir¬ 
cumstances such as those in the present! 
case and then any confessional state 
ment is made by that subordinate it 
cannot be used against him in a subse¬ 
quent prosecution. Upon the view that 
the version given by Mr. H. K. Mukherji 
iu bis cross examination is correct, it 
seems abundantly clear that the state¬ 
ment made by this man was made by 
him after he bad asoertaiued from his 
superior officer that some kind of con¬ 
sideration or leniency would be shown 
to him. 

Almost all the other evidence against 
the accused of any substance consistt of 
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certain entries in his Savings B%nk book 
which seem to indicate that at or about 
the time the moneys were alleged to 
have been abstracted by him from postal 
packages, ho paid into his Savings Bank 
• account certain sums which tally with 
the sums which are said to be missing. 
This is of course in addition to the evi- 
dence to which I have already alluded 
at the outset, namely, that these pack- 
ages did pass through the hands of this 
particular man and therefore there was 
an opportunity for him to tamper with 
them, if he was so disposed. 

Having regard bo the way this matter 
has been dealt with by tlie learned Chief 
Presidency Magistrate as regards the 
matter of the confession, we are clearly 
of opinion that the present conviction 
cannot stand, but on the other hand 
having regard to the other evidence in 
the case, to wliich I have referred it 
seems right that there should be a fresh 
trial. Wo accordingly set aside the 
conviction and direct that the accused 
be retried before the Additional Chief 
Presidency Magistrate and in making 
that order directing that this matter be 
retried according to law, 1 would draw 
the attention of the learned Magistrate 
who deals with the case, to the provi¬ 
sions of S. 21, Evidence Act. The ac¬ 
cused will continue on the same bail. 

Bankin, C. J. —I agree. 

K.S. Beti ial ordered, 
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C. C. Ghosk, Ao. C. J. and Mallik, J. 

Jafar Ali and others —Petitioners. 

V. 

James Finlay & Co. —Opposite Party, 

Criminal Rovn. Petn. No. 446 of 1933, 
Decided ou 3rd July 1933. 

Criminal P. C. (1898), S. 203—Complaint 
under Merchant Shipping Act cannot be di>- 
miued under Criminal P. C. — Merchant 
SKipping Act (21 of 1923), S. 63. 

A compla'nl; under the Merchant Shipping Act 
has to be inquired into in accordance with the 
provisions of that Act and cannot bo dismissed 
under the provisions of S, 203, Criminal 1*. C. 

[P C47 0 2] 

Kitish Chandra Chakravarty and Pan- 
chanan Ghosal-^ ior Petitioners. 

Suresh Chandra Talukdai —for Oppo¬ 
site Party. 

Order, —We are of opinion that the 
order of the Magistrate must beset aside. 
The complaint was not under any provi¬ 
sions of the Penal Code or of the Crimi- 
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nal Procedure Code. The complaint, 
such as it was, assuming that the word 
‘'complaint" can rightfully be applied to 
the application made by the petitioners 
before the Magistrate, was under the 
provisions of the Merchant Shipping Act 
of 1923. It had to be inquired into in 
accordance with the provisions of that 
Act and it cannot bo dismissed in the 
way in which it has been done under the 
provisions of S. 203, Criminal P. C. That 
section is not attracted at all to the ap¬ 
plication or the disposal thereof. In that' 
view of the matter the case will go 
back in order that the Magistrate may 
inquire into the matter himself under 
the provisions of the Merchant Shipping 
Act and pass such orders as he may be 
advised. 

K.S. Case remanded, 

^ A. I. R. 1933 Calcutta 647 (2) 

C.C. Ghose, Ag. C. j. andiCostello, J. 

Kumud Nath Chaudhuri and another 
—Accused—Petitioners. 

V. 

Brojendra Nath Boy —Complainant— 
Opposite Party. 

Criminal Revn. Petn. No. 323 of 1933 
and Criminal Ref. No. 50 of 1933, De- 
cided on 26th May 1933. 

^ («) Criminal P. C. (1898), S. 439—Delay 
in filing reviaian — Sufficient explanation 
given by accused—High Court can interfere. 

Whero the delay caused in filing a revision to 
quash the proceedings is sufBcioatly explained 
by the accused, the High Court can entertain 
the application and pass orders thereon., 

[P 650 C 3j 

(b) Criminal P.C, (1898), S. 439—Order of 
Subdivisional Officer that there is prime 
facie case against accused—Reasonable ex* 
planation put forward by accused—Proceed¬ 
ing should be quashed. 

On a complaint against a company, after 
going through the several charges, the Subdiri- 
sional ofScer came to the conclusion that there 
was a prima facie case against the accused re¬ 
garding a balance sheet for a particular year. 
The Sessions Judge went through the records 
and held that explanation given by the accused 
must be considered but that they should be tried: 

Held ; that whatever may be the ultimate 
view regarding this in the civil Court, the 
reasonable explanation* offered by the accused 
was sufficient to quash the proceedings in revi¬ 
sion. [P Ml 0 11 

N. K, BasUf Surajit Chandra Lahiri, 
Nirmal Kumar Sen, Naresh Chandra 
Sen Gupta and Suresh Chandra Tahtkdar 
—for Petitioners. 

Probodh Chandra Ghatterjee, Eiralal 
Ganguli and Satindra Nath Ghatterjee —■ 
for Opposite Party. ' 
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Order .—In this case the facts are as 
follows : On 20th May 1932 the com¬ 
plainant Brojendra Nath Boy, who was 
a depositor in the Manikgani Loan Office 
to the extent of a single rupee, filed a 
petition against the Directors and the 
Secretary of the Manlkganj Loan Office 
making allegations on twelve charges 
noted in the petition before the Sub. 
divisional Officer of Manikganj. Tlie 
Subdivisional Officer was pleased to 
direct a thorough investigation by the 
police and, under bis orders, the esse 
was examined by a Police Officer onder 
the directions of the Superintendent of 
Police, Dacca. The police seized all the 
books of the Manikganj Loan Office, 
removed them to the police station and 
prepared a synopsis of evidence bearing 
on the said twelve charges which they 
submitted through the Superintendent 
of Police to the Public Prosecutor of 
Dacca for his considered opinion. 

The Public Prosecutor gave his opinion 
after going through the materials and 
the books of the company which wrre 
produced before him,, but his opinion 
was not favourable to the complainant. 
Thereupon the complainant filed a peti¬ 
tion of objection or, as it is called in 
vernacular, a naraji petition. This was 
before the Public Prosecutor’s opinion 
was made available to the complainant, 
and the naraji petition was put in 
anticipation of the Public Prosecutor’s 
opinion not being in favour of the 
complainant. Be that as it may, the 
Superintendent of Police on getting the 
Public Prosecutor’s opinion studied the 
case against the accused for himself and 
then referred the matter to the Senior 
Government Pleader of Ds cca f or opi nion. 
The Senior Government Pleader of Dacca 
examined the whole matter and finally 
came to the conolusion that there was 
nothing in the case of the complainant. 

There were as many as twelve jiharges. 
The first charge was that the Directors 
and tbe*8ecretary took an illegal gratifi¬ 
cation of Bs. 12,0Q,0 from the Sonny 
Valley Tea Estate in connexion with a 
loan given to the said tea company by 
the Manikganj Loan Office. ‘This matter 
was examined and the second officer, 
who held an inquiry nnder the orders of 
the Subdivisionar Officer, found that 
there was no foundation for the charge. 
The second charge was the low rate of 
•interest charged for the loan to the 
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Sunny Yalley Tea Estate. This charge 
was examined by the second officer and 
he came to the conclusion that there was 
no criminaltliy whatsoever in the matter 
and that the directors were in a pcsition 
to give a satisfactory explanation. The 
third charge was that the Manikganj 
Loan Office purchased 150 shares of 
Kedarpur Tea Estate at a premium of 
Bs. 20 per share. The second officer 
was of opinion on an investigation of 
the charge that the purchase in ques¬ 
tion was an investment which the 
directors thought was for the benefit 
of the Loan Office and that there was 
no substance whatsoever in the charge. 
The fourth charge was about certain loan 
to an institution called Lakhmi Bhandar. 
Here again (it is not ncccssai'y to go into 
details) the second officer was of opinion 
on an investigation that the Directors of 
Lakhmi Bhandar had no criminal inten¬ 
tion whatsoever in tlie matter. The 
fifth charge was that the Manikganj 
Loan Office made c- false balance sheet in 
the year 1923 inasmuch as the loss of 
Bs. 23,000 was not shown there. Tn this 
matter the charge was very carefully 
discussed by the Public Prosecutor and 
the Government Pleader with certified 
auditors who perused the balance sheets 
from 1914 to 1930 except that of 1920 
which was not made available. The 
Government Pleader was of opinion that 
the charge of false balance sheet was 
wholly misconceived. 

The second officer therefore came to 
the conclusion that there was nothing 
in the charge. The sixth charge was 
that the Kedarpur Tea Estate, in viola- 
lation of the contract with the Comilla 
Banking Corporation Ltd., sold some tea 
already hypothecated to the Com-illa 
Banking Corporation to some other 
parties direct. Hero, on the facts, the 
second officer came to the conclusion 
that the allegation did not touch the 
Manikganj Loan Office at all and that 
the charge could not, in any view of the 
matter, be considered to have been sub¬ 
stantiated. The seventh charge was that 
the Directors of the Manikganj Loan 
Office stopped payment to the depositors 
but the directors withdrew their deposits 
and took loan at low rates. The second 
officer examined the details of this charge 
and he came to the conclusion that there 
was no instance of low rate of interest 
being charged at all. He therefore bold 
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that there was no substance whj^tsoever 
in the charge. With reference to the 
eighth charge relating to certain transac¬ 
tions with various other companies— 
such as the Industrial Bankj the Bazar 
•Union Bank and so on—the investiga¬ 
tions before the police and before the 
second oflicer showed that the facts 
stated in support of the charge were not 
true. 

The ninth charge was about these 
accused persona repawning certain gold 
ornaments witli the Bhow.anipore Bank¬ 
ing Corporation without notice to the 
pledgers. The second oflicer was of opi¬ 
nion that repawning was not illegal 
and ho therefore held tli/it there was no 
substance in the charge. The tenth 
charge was tiiat in violation of the reso¬ 
lution of the directors thsse accused 
persons bad invested the reserve fund 
on loans. With reference to this the 
second officer was of opinion that there 
might he » question of civil liability. 
With regard to the other two remaining 
charges the second oflicer had his doubts, 
but ho said that his doubts were not 
sufficiently strong to enable him to ex¬ 
press himself in language of positive 
dissent from the view taken by the 
Public Prosecutor; but, in any view of 
the matter, the (Jovornmeut Pleader was 
of opinion that there was no criminality 
as regards those two charges. 

What happened was that the matter 
came before the Subdivisional Officer on 
the report of the second officer and he 
was definitely of opinion that only with 
respect to the charges based on the 
balance sheet of 1930 taken with the 
balance sheet of 192-3 there could be 
some substance in the chargee against 
the accused. He thereupon came to the 
conclusion that a prima facie case had 
been made out with reference to the 
ba'lance sheets and that warrants should 
issue against various persons, namely, 
the present aocused before us. Then it 
appears that the present accused sur¬ 
rendered; but meanwhile the accused 
persons had gone before the Sessions 
•fudge and obtained a stay of proceed¬ 
ings. This was some time in ‘December 
1932. The Sessions Judge then went 
into the whole matter bimself and he 
by his order dated 28th February 1933 
was of opinion that except against two 
persons, Kumud Nath Choudhuri and 


Naresh Chandra Boy, there was do ease at 
all to be inquired into and he thereupODi' 
referred the cases of other accused, that 
is, the accused other than Kumud Nath 
Choudhuri and Naresh Chandra Boy to 
this Court with a recommendatioti that 
the proceedings initiated against th» 
other accused might be quashed. That 
is the subject-matter of reference No. fiO- 
of 1933. 

The two other accused, namely, Kumud 
Nath Choudhuri and Naresh Chandra. 
Boy have come up to this Court and 
obtained a rule from Panokridge and Pat. 
tersoD, J J., why the proceedings started 
against them and not referred to in the 
letter of reference should not also bo 
quashed on grounds Nos. 2 and 3 in their 
petition. Shortly stated, their case is 
this that the Subdivisional Officer having 
come to the conclusion that the only 
charge worth investigating against these 
two accused was the charge based on 
the balance sheet of 1930 and the Addi¬ 
tional Sessions Judge having definitely 
come to the conclusion that the said 
charge was entirely misconceived based 
on misunderstanding and misapprehen¬ 
sion of the true facts of the balance 
sheet of 1930, the proceedings so initi¬ 
ated against these two accused persons 
were and are not sustainable in law, 
and further that the allegations with 
regard to the charge relating to the 
Lakhmi Bhandar taken with the facts 
disclosed in the police investigation and 
Magisterial inquiry before the second 
officer do not disclose any criminal 
offionce. 

' We have very anxiously considered as 
to what sbouid be done—not only about 
the order prayed for both on behalf of 
the persons whose names are mentioned 
in the htter of reference but also on 
behalf of the persons who have obtained 
Bale No. 323 of 1933 from this Court 
wherein it is suggested that criminal 
proceedings instituted against these per. 
sons should be quashed. We have also 
to consider the submissions made to us 
by Mr. Chatterji on behalf of the com¬ 
plainant who, it may be remembered 
is a depositor to the extent of a rupee. 
It is not suggested that because he is a 
depositor to the extent of a rupee he is 
not entitled to ventilate his grievances 
or to ask the Magistracy to inquire into 
specific matters of complaint'against the 
present accused if on proper investiga-. 
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tion it turns out that there are suh. 
etantial grounds for inquiry. As vie 
■have said, we have very anxiously oon- 
eidered and we have examined the whole 
of the record in this case. The letter 
9 f reference in certain places may seem 
to be a little obscure and may be con¬ 
sidered to have not been properly 
worded. But after all said and done, 
the facts have got to be investigated 
and examined by us and with the letter 
of reference from the Additional Ses¬ 
sions Judge we have examined the facts; 
and, although Mr. Chatterji may be en¬ 
titled to say that bis client is not con¬ 
fined to the charge based on the balance 
sheet of 1930, but he is entitled to roam 
over the entirety of the twelve charges 
referred to above, the point made on 
behalf of the accused, namely, that the 
Subdivisional Officer himself came to, at' 
any rate, a tentative conclusion that there 
was nothing else in the various other 
charges worth investigating except the 
charge based on the balance sheet of 
1930 must be taken into our considera¬ 
tion and given due effect. It is by no 
means olear that so far as the proceed¬ 
ings have gone, the complainant has sue- 
ceeded in substantiating the charge 
based on the balance sheet of 1930. A 
reasonable explanation was given on 
behalf of the accused which explanation 
was considered by the law officers of the 
Orown in the particular place where the 
prosecution was started, where it was 
examined by the police, where it was 
examined by the head of the police and 
where it was examined by the second 
officer under the direction of the Sub- - 
divisional Officer. All these persons 
came to the conolusion that there was 
no criminality whatsoever in the tran¬ 
saction relating to the balance sheet of 
1930. The Additional Sessions Judge 
has examined the matter for himself 
and apparently was persuaded that 
there was something in the explanation 
given hf the accused which had to be 
seriously considered and that it was. im¬ 
possible to say straightaway that a cri- 
minal intention was discoverable in 
what the accused bad done and that the 
interest of justice imperatively required 
that these accused should be put on 
their trial in a criminal case. That 
being so, we are bound to pay consider¬ 
able atteution to the. view of tbo learned 
. Additional Sessions Judge. 


It is,true that the proceedings have 
gone on for a certain length of time and 
that the matter bad not been brought 
to the notich of this Court as early ^as 
might have been desired. But the 
various proceedings which took place 
from the start of the complainant’s 
case down to 28th February 1933 afford 
a sufficient explanation for tbo delay 
that has taken place. The police took 
considerable time in sifting the evi¬ 
dence against the accused. The second 
officer took considerable time in analys¬ 
ing for himself the evidence against tbo 
accused and coming to liis own conclu¬ 
sion. The matter was then laid before the 
Subdivisional Officer who took consider¬ 
able time. The matter then went before 
the Additional Sessions Judge and it is 
reasonable to conclude that having re- 
gard to tho complicated nature of tlie 
charges levelled against the accused by 
the complainant the learned Additional 
Sessions Judge was, in the ordinary course 
of things, bound to take considerablo 
time before ho finally made up his mind 
one way or the other. Therefore in our 
view, in this particular case the accused 
arc able to give a sufficient explanation 
of the delay that had taken placo before 
this Court was moved or before the 
matter attracted the notice of this Court 
on a reference by the Additional Sessions 
Judge. 

On these facts and on the findings ar.| 
rived at by the Additional Sessions 
Judge is it proper and reasonable that! 
the prosecution should be allowed to go. 
on? So far as tho persons referred to inj 
the letter of reference are concerned, wej 
think on a full consideration of the; 
facts that this prosecution should at| 
once be brought to a termination and 
the proceedings quashed against those, 
persons. The same conclusion has beeni 
reached by us on a perusal of the peti¬ 
tion tiled in this Court by the two other 
accused, namely, Kumud Nath Ghou- 
dburi and Naresh Chandra Boy and in 
view of the grounds which have been 
urged by them. The whole basis of the 
continuance of the prosecution against 
these two last mentioned, persons is the 
balance sheet of 1930, and if, as has been 
indicated above, a reasonable explana¬ 
tion can be put forward for the balance 
sheet of 1930, which balance sheet, by 
the way, was accepted by the Govern¬ 
ment Auditor, then it is reasonable to 
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ooDolude that whatever may ,be the 
ultimate view that might be taken if 
this question were agitated in a civil 
action the two accused have succeeded 
in giving a suflicient explanation which 
l^vould entitle them to induce a Court of 
revision in saying that the prosecution 
against them should also be brought to 
I termination. We think that there is 
'a good deal in what they have urged in 
petition to this Court and wo are of 
opinion that they have succeeded in 
making good the grounds upon which 
they have obtained the Eule being Buie 
No. 323 of 1333 and wo are therefore of 
opinion that in their case also the pro¬ 
ceedings taken against them should be 
quashed. The result therefore is that 
the proceedings taken against all the 
accused persons should be quashed, and 
they should forthwith be released from 
their bail bonds. 

K.S. Onler accordinghj, 
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Gl'iia and Bartluv, JJ. 

i>. N. Chatierjee k Co. —Appcllanis. 
v. 

Baj Kumar Mandal and others —Ees- 
■ponclents. 

Appeal No. f)l of 1332, Decided on 
lOLli July 1332, against original order of 
Ihst. Judge, Ilooghly, D/- 28th January 
1932. 

Provincial Insolvency Act (1920), S. 51— 
Assets realized in execution sale pending 
adjudication application —Application dis¬ 
missed— Subsequent application for adjudi¬ 
cation—Section has no application. 

After the adinissioH of a petition for adjudica¬ 
tion and the appointment of a receiver in iusol- 
veucy, an application for staying the sale in 
execution taken by another decree-holder uas 
tiled and the Court directed that the execution 
case wae to proceed but that the money realized 
by the sale should bo kept in deposit to the eredit 
of tho insolvency Court. Subsequent to this the 
application for adjudication was. dismissed, and 
a fresh application was put in : 

ifeli : that the money in Court deposit could 
not be deemed to be assets realized in execution 
sale before the application, that the proceedings 
.could be considered to he in continuation of the 
first application that the {letitioner could not 
ask the Court to withhold payment of the same 
and that S. 51 had no application. IP 652 G 1, S] 

Heramba ChandraOuha, NandoGopal 
Banerjea and Narendra Nath Banerjea 
—for Appellants. 

Basaic and Baidyanath Banerjee —for 
Bespondents. 

Guha, J, —The only queafcion arising 
(or consideration in this appeal is whe- 
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ther the restriction of the rights of cre¬ 
ditors as contemplated by S. 51, Provin¬ 
cial Insolvency Act was applicable in 
favour of the appellant Akshoy Kumar 
Ohatterjea, representing the firm of 
Messrs. D. N. Ohatterjee and Co’., who 
as a creditor, has applied for the adjudi¬ 
cation of one Atul Ki^isto Nath as an in¬ 
solvent. The facts leading up to the 
order made by the learned District Judge 
of Hooghly on 28th January 1932 against 
which this appeal is directed, may be 
briefly referred to, so far as they are 
relevant for the purpose of the appeal 
before us. The appellant applied to the 
Court for an order of adjudication on 
26th February 1929. On the admission 
of the petition for adjudication and the 
appointment of a receiver in insolvency 
there was an application by the appel- 
lant, on 12th August 1929, for staying 
sale in Money Execution Case No. 94 of 
1929 of the Second Subordinate Judge’s 
Court at Hooghly. This ^as an execu¬ 
tion case arising out of a decree passed 
against the insolvent, and the decree- 
holder was one Baj Kumar Hari Das 
Mandal, who was one of the creditors 
mentioned in the application for adjudi¬ 
cation. 

It appears that the Court directed, 
after hearing the pleader for the appel¬ 
lant as also the pleader for the creditors 
Baj Komar Hari Das Mandal and others 
that the execution case was to proceed 
and a sale was to be held ; but that 
tho money realized in the execution case 
was to be kept in deposit to the credit 
of the insolvency Court, until further 
orders. This order was made on 24th 
x4.ugnat 1929, and intimation was in due 
course sent to the executing Court, On 
9th October 1931 the application for an 
order of adjudication, made by the appel¬ 
lant in this Court, was dismissed on the 
ground that there was violation of the 
provisions of S. 19 (3), Provincial Insol¬ 
vency Act, relating to the service of 
notices, as also for the reason that the 
petition for adjudication 'was defective, 
as there was no compliance with the 
provisions of S. 13 (2) (a) of the Act. A 
fresh application was made by the ap¬ 
pellant Akshoy Kumar Ohatterjee re¬ 
presenting the firm of Messrs. D. N, 
Ohatterjee and Co., for an order of ad¬ 
judication. This application was filed 
in Court on 25th November 1931, and it 
was followed by a petition to the Court < 
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for withholding payment of the money 
lying to the credit of the Court, in Insol> 
vency Case No. 91 of 1929. That was 
the insolveucy case which was started 
on tho application made by the appel- 
.lant oh 2(5th February 1929, and which 
was ultimately dismissed on 9th Octo¬ 
ber 1931. The learned District Judge’s 
order on the prayer made by tho peti. 
tioners was that the amount in deposit 
was to be withheld for the present and 
tho order as recorded on 15th December 
1931 indicates that the other creditors 
might appear and move for having that 
order sot aside. 

Information was given of this order 
passed by tho learned District Judge to 
the Subordinate Judge, Second Court, 
Hooghly. On 8th January 1932, credi¬ 
tor No. 1 appeared, and filed a petition 
praying for an order vacating the order 
withholding payment of money which 
was made by the learned Judge on 15th 
December 1931. On the prayer made on 
this petition filed on 8th January 1932, 
the learned District Judge made an 
order against which the appeal to this 
Court is directed. The objection of the 
creditor No. 1 was allowed,, and the 
order withhold!ng'payment of the money 
lying in deposit was vacated by the 
learned District Judge. Ou a plain 
reading of the provisions contained in 
S. 51, Provincial Insolvency Act, it was 
incumbent upon the appellant to make 
out that the moneys which he asked the 
Court exercising jurisdiction under the 
Provincial Insolvency Act to withhold 
were assets realized in the course ef 
execution by sale after the date of ad- 
mission of the petition filed by him for 
adjudging AtulKristo Nath as insolvent. 
This petition was admitted by the 
learned District Judge on 25th November 
1931, and the assets were realized in 
course of an execution by sale long be- 
fore that date. On this ground alone 
the iippellant was altogether out of 
Court ; and could not be heard to' say 
jthat the provisions contaioed in- S. 51, 
Provincial Insolvsnoy Act, could oomo to 
his aid, and could be availed of by him 
in any way. It has been strenuously 
icontended before us that the proceeding 
jnow pending before the District Judge 
is merely a continuation of the previous 
proceeding, started on the application 
of the appellant, filed in Court on 26th 
February 1929,, and which application 


came {jo bo dismissed on 9th Octobe*^ 
1931. 

This pQsition is taken up in spite of 
the fact that the previous application 
for adjudication was rejected. It is not 
possible to accept the contention of tho 
appellant in this behalf ; and we are 
clearly of opinion that the proceeding 
now pending before the learned District 
Judge was a fresh proceeding, started on 
the application of tho appellant filed on 
25th November 1931, and it could not| 
be treated to be one in continuation of 
the proceeding which came to an end by 
the dismissal of the application for aul 
order of adjudication made on 26th 
February 1928. Tho assets to which the 
order of tho District Judge passed on 
2Sth January 1932 relates were un¬ 
doubtedly assets realized in the course 
of an execution by sale before the date 
of tho said application. We are not 
further prepared to introduce complica¬ 
tion in the matter of dealing with a 
simple question involved in tho case be¬ 
fore us, by adverting to the attitude of 
the creditor No. 1 who opposed tho 
application of tho appellant praying for 
withholding the money by the insol¬ 
vency Court. Wo are further of opinion 
that the fact that the money was heh 
in deposit to the credit of the insol 
vency Court did not improve the case of 
the appellant in any way, seeing that 
the material date was 25th November 
1931 long before which the money was 
realized by sale in execution. The Dis¬ 
trict Judge exercising jurisdiction under 
the Provincial Insolvency Act, by virtue 
of the application filed on 25th Novem¬ 
ber 1931, was not under the law, com¬ 
petent to deal with the money in depo-j 
sit, in any way other than one in whiebj' 
it has been dealt with by him. In tho 
above view of the case, the appeal fails 
and it is dismissed. The order of the 
Court below is affirmed. The resilon- 
dents are entitled to their costs in this 
appeal. The hearing fee is assessed at 
five gold mohnrs. The Buie issued by* 
this Court in connexion with this ap¬ 
peal stands discharged. 

Bartley, J. -l agree. 

K.s. Apveal dismissed ^ 



1933 Kiku Gazi V. Kikakl'ALA Dejji (Jack, J.) Calcutta G53 


A, I. R. 1933 Calcutta 653 

Rankin, 0. J. and Mukerji, J, 

Kinu Gazi and others —Appellants. 

* V, 

Kiranhala Dehi and others —Respon¬ 
dents. 

Letters Patent Appoals'Nos. 21 to 24- 
of 1932, Decided on 3rd March 1033, 
against judjjtnent of Jack, J., D/- 23rd 
Juno 1932. 

(a) Bengal Tenancy Act (1885), S. 46—Suit 
by landlord under S. 46 is suit for ejectment 
and not suit to settle fair rent—Acquisition 
by tenant of occupancy rights subsequent to 
institution of suit does not take away land* 
lord’s right to a decree for ejectment if t'n* 
ant does not agree to pay rent settled by 
Court. 

A suit' by tlio Iftiidlorii vindor S. 4G is an eject- 
niont .suit at tbo ilnlo of its iustilutioii and not 
it suit to settle a fair iitid U')U)t.ablo rent to be 
followed by procoodings eipiivulont to a new 
ojcctmniit suit in case tho tenant rcfu.sos to 
agree to pay the fair and equitable rent settled 
by tho Court. I’y tho sub.'.oqnrut acquisition 
of occupancy right prior to decree, suit does not 
become infructuous. Kotwithstanding the ac* 
quisitioii of occupancy right subsequcDt to the 
institution of tho suit the tenant who refuses to 
agree to pay tho rent settled by the Uouit is 
still subject to the landlord's right which ho had 
at tbe date of tho institution of the suit, namely 
right to a decree for ejectment. [P G5(i C 1] 

(b) Bengal Tenancy Act (as amended by 
Act 1 of 1925), S. 20—S. 20 is not retros¬ 
pective. 

Pet Jnclf, J.—S. 20 as anieiided by Act 1 of 
1925 is not retrospective in operation.[P G53 C 2] 

Iliralal Chakraburty —for Appellants. 

Gunada Charan Sen and Parkash 
Chandra Masumdar—lor Respondents. 

Jack, J .—These appeals have arisen 
out of suits under S. 46, Ben. Ten. Act, 
for determination of fair and equitable 
rent and for ejectment if the defendants 
do not agree to pay the rent so deter¬ 
mined. In the trial Court the suits were 
dismissed as it was held that the defen¬ 
dants being occupancy raiyats, S. 46, 
Ben. Ten. Act, could not be applied. In 
the Court of appeal below the appeals 
have been decreed and it was held that 
tbe defendants were non-occupancy 
raiyats and the suits were remanded for 
■B, fresh trial on the footing that the de¬ 
fendants were non-ocoupancy raiyats. 
The lands in dispute appertain to Sun- 
(larban lots which were gradually re¬ 
claimed ; it has been found that the area 
in which the lands lie was declared a 
“village” on 14th February 1912. The 
defendants accordingly b'ecanae nconpanoy 
raiyats since they occupied lands in a 
village continuously for 12 years from 


that date. The suits were instituted in 
January and February 1924. By Act 
1 of 1925 there v^as an amendment of 
S. 20, Ben. Ten. Act, by insertion of 
sub-S. (1-a) which runs as follows : 

'' A porsou shall be deomed for tbe purpose cf. 
thi.e section to have continuously held land in a 
village notwitb-standiug that such village was 
defineil, surveyed or recorded as. or decl,aied to 
constitute, » village at a dfite subsequent to the 
coumiencement of the said period of 12 years." 

The trial Court heli that, this amend¬ 
ment had a retrospective effect and that 
therefore as regards two of the suits the 
raiyats had acquired occupancy rights 
before the institution of suits. As re¬ 
gards the other suits the Court found 
that occupancy rights wore acquired 
during the pendency of the suits and 
therefore the Munsif held that in all 
these cases the raiyats could not be 
ejacted. Tho appellate Court decreed 
the suits on the ground that (l) tbe 
position must bo takeb as at the time of 
the institution of the suits and what 
occurred subsequently cannot affect the 
position of parties with regard to each 
other, and (2)*Act 1 of 1S25 could have 
no retrospective effect. In this I think 
he was right. There is nothing in the 
Act to indicate that it ia to have such 
effect as regards the rights of the par¬ 
ties and unless there is anything to show 
that its provisions are retrospective, 
they cannot be taken to have such effect. 

Then as regards acquisition of occu¬ 
pancy rights subsequent to the institu¬ 
tion of the suits, tbe learned Munsif 
has referred to various cases which are 
apparently exceptions to tbe rale that 
a decision is to be based on the cause of 
action as it existed at the time of the 
suit, and no doubt in tbe cases he re¬ 
ferred to, for special reasons, subsequent 
events have been allowed to affect the 
decision of the Court. He finds that the 
original relief asked for by plaintiffs has 
by reason of aoguisition of occupancy 
right by the defendants become irapossi- 
ble for tbe Court to grant. The cases 
have been referred to at a considerable 
length and it ia not necessary to refer 
to them again, and it is sufficient to say 
that in all these oases there are special 
reasons for holding that subsequent 
events should be allowed to iofluenoe 
the decision of the Court. But in tho 
present case there is no reason to sup¬ 
pose that, as the learned Munsif thinks, 
in order to do complete justice betweea 
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the parties and to shorten litigation, the 
decision of the Court must be based on 
the altered circumstances. Acquisition 
of occupancy right by tenant after 12 
years is very similar to the acquisition 
pf right by adverse possession by hold¬ 
ing the land for a certain period ad- 
versely; and in that case a decree can 
be passed against a defendant though 
his period of adverse possession is com. 
pleted during the suit. This is exactly 
a similar case. Here the period of 12 
■ years required for acquisition of occu- 
pancy rights was not complete before 
the institution of the suits but became 
so during the pendency of the suits. It 
would be unreasonable that the suits 
should he barred as against the defen¬ 
dants simply because subsequent to the 
institution of the suits they have ac- 
quired occupancy rights, perhaps owing 
to delay in disposal of the suits. The 
appellate Court is quite right in these 
circumBtanoes in setting aside the order 
of the trial Court. A reference has been 
made on behalf of the appellant to Cl. 7, 
S. 46, Ben. Ten. Act, under which the 
tenant is not liable to ejectment, if he 
has acquired a right of occupancy before 
the expiry of the period of 6 years for 
which a fair and equitable rent has been 
fixed. This does not help the appellant 
but may indicate that if the acquisition 
of a right of occupancy before a fair and 
equitable rent was fixed nullified the 
proceedings, this would have been noted 
in the section. The result is that these 
appeals are dismissed with costs. 

(On Letters Patent appeals their 
Lordships delivered the following jndg. 
ments). 

Banhin, C, J .—We have before us four 
Letters Patent appeals from the decision 
of my learned brother Jack, .3., sitting 
in second appeal. The suits out of 
which these appeals arise were brought 
under S. 46, Ben. Ten. Act, which deals 
on its face with suits for ejectment on 
the ground of refusal to agree to enhance¬ 
ment of rent. The particular 'history 
of the land in question need not detain 
us because the position with which we 
have to deal and which is admitted on 
both sides appears to be this: In all 
the cases the suits were brought in 1924. 
The judgment of the trial Court was 
given on 4th February 1929. An appeal 
being taken the lower appellate Court 
gave judgment on 9th November 1929. 


The Munsif dismissed the suits and on 
the following ground, namely that at 
some period between the institution of 
the suits in January and February 1^4 
and the date of his judgment in February 
1929, the defendants had become occu»> 
pancy raiyats.' They had acquired occu. 
pancy right subsequent to the institu. 
tion of the suit. Now, before us it has 
been contended that if occupancy right 
is acquired before the decree in the suit 
in the Court of first instance, the proper 
course is for the suit to be dismissed. 
It is said that it is impossible and wrong 
to grant a decree of the character des' 
oribed in S. 46 against a person who ■ at 
the time of the decree is an occupancy 
raiyat. The contention, on the other 
hand, is that if on the date of the suit 
the landlord is entitled to bring a suit 
for ejectment, nothing tbat'ean happen 
in the way of the acquisition of occu. 
pancy right should be entertained by 
the Court or acted upon by the Court 
and no answer to the right of ejectment 
can accrue to the defendant after the 
institution of the suit and before it is 
decreed. The matter was at one stage 
complicated by the ciroumstance that a 
question arose as to whether retrospec¬ 
tive effect could be given to Bengal Act 
1 of 1925 which came into force on 14th 
March 1925. No argument on that point 
has however been addressed to us in this 
case. 

The contention on behalf of the ap¬ 
pellant is that although it is quite true 
as a general rule that a circumstance 
arising after the institution of the suit 
will not be looked at by the Court or 
regarded as affording a 'defence or as 
taking away the right which the plain¬ 
tiff had at the date of the institution of 
the suit, nevertheless that principle is 
subject to certain exceptions. In the 
casolof'pre-emption suit, for example, the 
plaintiff has to be in a position to pre¬ 
empt at the time of the decree In the 
oase^of specific performance, the plaintiff 
has to be ready and willing to carry out- 
his part of the contract right up to the 
time of the decree. It is said that there 
is no absolute or rigid rule that matters 
arising after the institution of the, suit 
and before decree cannot be regarded by 
the Court at the time of the making of 
the decree. Now, for the purpose of 
deciding the question before us it is 
necesssary to examine carefully the pro- 
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visions of S. 44 and 4G, Ben. Tep. Act, 
so as to be certain that one has an accu¬ 
rate appreciation of what the cause of 
action is. If any argument from con¬ 
venience is in point, it may be noticed 
ihat the present case affords a very 
strong illustration of the inconvenience 
that may, in some cases, attach to the 
view of the appellants being accepted. 
In this case it appears that though the 
suits wore filed in 1924, the first thing 
that happened was that the suits were 
stayed till the final publication of the 
Becord of Bights, the fact being that 
cadastral survey operations were in 
progress and it being pleaded that S. Ill, 
Ben. Ten. Act. was a bar to the trial of 
the suits. This is the circumstance 
which'accounts for the ’five years bet¬ 
ween the institution of the suits in 1924 
and the judgment of the trial Court in 
February 1929. 

Leaving aside however the mere ques¬ 
tion of convenience, wo may look at the 
matter more closely upon the face of the 
section. Ss. 46 and 44 are not expressed 
absolutely in the same way, the language 
of S. 44 being more favourable to the 
appellant and the language of 8. 46 
being, in my judgment, more favourable 
to the respondent. S. 46 however is the 
section which deals substantively with 
the suits before us. They are suits under 
S. 46 and one sees from sub-S. (l) of that 
section and also sub-S. (6) that in certain 
circumstances the landlord is entitled to 
institute a suit for ejectment. If he 
tenders to the raiyat an agreement to 
pay enhanced rent the raiyat has a 
month after the service of the draft 
agreement upon him to execute it and 
give notice of his agreement. If he does 
not agree the landlord has a limited time, 
namely three months, within which he 
may institute a suit of the character 
dealt with in the section. It is a suit, 
curfously enough, for ejectment on the 
ground of refusal to agree to an enhance¬ 
ment of rent. It occurs to one that the 
'landlord’s proposed enhancement may be 
arbitrary and unfair and that it is per¬ 
haps somewhat curious that the mere 
refusal to agree to whatever agreement 
the landlord shall tender should be 
treated by the statute as a ground for a 
suit in ejectment. That however is the 
undoubted language of sub S. (1) and of 
sub-S. (6). It is contemplated that the 
landlord shall brings suit for ejectment. 


It is however true that apart from tbs' 
exact language of S. 46 the law does not 
allow a non-oocupanoy raiyat to be 
ejected merely because he does not 
comply with his landlord’s demand for 
enhancement of rent. The section pro.> 
vides that though the landlord's suit i» 
a suit for ejectment the Court shall first 
fix a fair and equitable rent, that the 
tenant shall be given an opportunity to> 
agree to pay that fair and equitable, and 
only in case he does not agree shall he 
be evicted; if he does agree he shall 
remain in occupation of his holding at 
the new rent for a term of five years. 
He shall be liable to ejectment prims 
facie at the end of the five years. 8. 44 
which is a section dealing with all thu 
grounds upon which a non-oocupanoy 
raiyat is subject to ejectment, mentions 
in Cl. (d) as the last ground ; 

" Oa the ground that he has refused io agree 
to pay a fair and equftable rent determined 
under S. 46 * * 

We have therefore to consider in the 
present case whether we are to treat the< 
landlord at the time of filing the suit as. 
a person who is given by the law a right 
to bring a suit for ejectment; and the- 
provisions for settling a fair and equi¬ 
table rent and for giving the tenant an. 
opportunity to agree to pay as provisions- 
modifying the right which existed in the- 
landlord at the date of the institution 
of the suit; or whether on the other hand 
we are to put aside all teohnicalities and. 
hold that the landlord’s right at the- 
date of the suit is not a right to eject¬ 
ment, but only a right given to have the- 
Court fix a fair and equitable rent, and 
to have the tenant put to his option, 
whether he will agree to pay that rent, 
or be evicted. There is muph to be said 
on both sides of this controversy. But 
it appears to me that the language of 
S. 46 is inconsistent with the view that 
the landlord has not got the right to 
eject at the time the suit is brought. I 
think, on the whole, though the questioa 
is a difficult one that the provisions, 
whereby a fair and equitable rent is to- 
be settled and the tenant is to be allowed 
to come to an agreement to pay, should 
be regarded as modifications of the right 
whioh the landlord had at the date he 
brought his suit. They are defences to- 
the tenant. The landlord’s right is not. 
to be exercised until the tenant has had. 
a chance to make such an agreement aa 
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•will pravant the Coart in its discrotion 
from permitting tho landlord, merely on 
the ground of refusal to agree to his pro¬ 
posal, to have the tenant evicted from 
the land. Tho phrase “cause of action" 
>3 very difficult to apply in connexion 
with a puit of this character. Ordinarily, 
cause of action means every allegation 
which it is necessary to make in order 
to show that the plaintiff is entitled to 
the relief olaimed. In this case it is 
clear enough that the plaintiff will never 
get relief by the way of an order for 
ajectmont merely on the ground that the 
tenant has refused to agree to the plain¬ 
tiff’s proposals. Bub it is on that footing 
that the plaintiff has a right to bring a 
suit and the circumstance that the Comt 
will refuse to allow ejectment so long as 
the tenant is willing to pay a fair iind 
■equitable rent and will give the tenant 
live years bat no more is I think statu¬ 
tory defence to the prima facie cause of 
action upon which the plaintiff takes 
his stand. I think therefore that this 
suit must be regarded as an ejectment 
suit at the date of its institution and 
not as a suit to settle a fair and equita¬ 
ble rent to be followed by proceedings 
equivalent to a new ejectment suit in 
lease the tenant refuses to agree to pay 
the fair and equitable rent settled by the 
IConrt. That being so, I am not prepared 
to accept the view that the acquisition 
iof ooonpanoy right prior to decree means 
that the suit becomes infraotaous and 
Imust be dismissed. 

It is necessary to refer to the language 
of Bub-S. (7), S. 46. That does not deal 
with the ease of acquisition of oooupancy 
right prior to the decree but deals with 
oocupanoy right prior to the expiry of 
the five year^ further tenancy that 
ensues when the tenant agrees to pay a 
settled rent. I do not think that any 
argument the other way can be founded 
upon this clause. I do nok regard it as 
justifying the oonclusion that if prior to 
the decree occupancy right is acquired 
the suits come to an end. I think the 
better view is that notwithstanding the 
acqnisition of occupancy right subse- 
quent to the institution of the suit the 
tenant who refuses to agree to pay the 
rent settled by the Court is still subject 
to the landlord's right whiob he had at 
the date of the institution of the suit, 
namely is subject to a decree for eject- 
,ment. The matter is a difficult one. 


But in^my judgment tho conclusion at 
which the learned Judge in second 
appeal arrived is, iu the end, correct 
and these appeals should be dismisaod 
with costs. 

Mukerji, J. —I agree. * 

R.K. Appeals dismisscii. 
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Jack aku M. 0. Ghose, JJ. 

Golap Ali and others — Accused— Ap¬ 
pellants. 

V. 

JUtnperoi —Opposite Party. 

Criminal Appeal No. 136 of 1932, 
Deoidefl on Slst August 1932. 

Criminal P. C. (1898), S. 2C7 — Defence 
not urged by defence pleader—Still it should 
be placed before jury if there is evidence. 

Tho facb that the pleader for the accused doc.s 
not urge any particular defence, is no reason 
why ihat defence should not go to the jury in 
tho summing up by tho Judge, if there is any 
evidence whatever in support of the defence. 

IP 657 C 1] 

Bijali Bhusan Sanyal —for Appellants. 

Anil Chandra Boy Choudhury — for 
Crown. 

Jack, J. —Of the nine appellants in 
this appeal, Keamaddi has been found 
guilty under S. 148, I. P. 0., and sen¬ 
tenced to throe years' rigorous imprison¬ 
ment and also under S. 304 (part 2) and 
sentenced to seven years’ rigorous im¬ 
prisonment, the sentences to run con¬ 
currently; Mohan and Manik Sheikh 
were each sentenced to three years’ 
rigorous imprisonment under S. 148, 
I. P. C., and to six years under S. 304, 
(part 2} 149, I. P. C., the sentences to 
run concurrently. Manik was further 
convicted ,under S. 324, I. P. C. The 
other appellants Golapdi, Bonomali, 
Ha8enuddi,6sdu, Anasaraddi and Ahmad 
Ali were convicted under S. 147 and 
sentenced to two years’ rigorons impri¬ 
sonment; they were also convicted under 
S. 304 (part'2)/149 and sentenced to five 
years' rigorous imprisonment, the sen¬ 
tences to ran concurrently. The verdict 
of the jury with which the learned 
Judge agreed was unanimous. 

The prosecution case is that the com¬ 
plainant Kuti Matbar and bis nephews 
Hamid and Imanaddi (deceased) went 
with their ploughs to plough Hami- 
jaddi’s khet which lies to the south of 
the> khet of the appellant Golapdi. 
There had been, ill-feeling between the 
two parties on various grounds amongst 
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others on account of a dispute over the 
‘air between Hamijuddi's khet and 
Golapdi’s khet to tbelnorth. The prose¬ 
cution allege that at the time of the 
occurrence the appellants and others 
* came armed with katras.' shorkls and 
lathis and attacked the complainant and 
those who were with them while 
they were idoughing Hamijudd’s khet. 
Golapdi and his two sons Euti Mea and 
Bonomali came first to the field. Euti 
had a katra in his hand and Golapdi 
and Bonomali each had a lathi. Shorly 
afterwards some more men numbering 
about 20 arrived there. Of these men 
Manik had a san dao in his hand and 
Mobarak (who is not on trial) and Mohan 
each bad a katra and the rest had lathis. 
Seeing the armed men coming the com¬ 
plainant Kuti Matbarand Hamid started 
running away towards the west and 
began tc shout. Imanaddi was not quick 
in gettit r away,'and was surrounded and 
assaultea by Golapdi's order to beat 
him. Ansaraddi gave him a lathi blow 
which Imanaddi warded ofT with his left 
hand, hut afterwards Kuti Mea stabbed 
Imanaddi with a katra piercing the 
right side of his abdomen while Manik 
struck him on his left shoulder with a 
san dao. Imanaddi fell down and died 
immediately. Then there was a cry of 
murder and the accused’s party went 
away to the north. Subsequently, the 
accused were arrested and put on their 
trial on the charges with which they 
have been convicted. 

The principal point urged in this ap¬ 
peal is that the learned Judge misdirec¬ 
ted the jury inasmuch as he told them 
that as no right of private defence of 
property is claimed on behalf of the ac¬ 
cused the jury need not consider if such 
a right existed at all. He also'said ; 

“1 think in <ho clrcumstanc&<) appearing in the 
evidence right of private defence of -property 
not be claimed in the ca-se 'and the de¬ 
fence pleader has rightly disclaimed it on behalf 
of the acousBiV." 

' Previous to that ha had said: 

“The question in this case therefore is whe¬ 
ther the fatal stab on Iraanaddi's abdomen was 
given in the exercise of the right of private do- 
fence of his body or the bodies of Golap'di and 
Bonomali or that of the property the ail of 
which is alleged on the defence side to have been 
demolished and upon which some mischief was 
done in the shape of destroying a few til plants. 
Now, the learned pleader for the accused in 
course of bis arguments contended that the act 
complained of was done in the exercise of the 
■tight of private defence of the bodies of Golapdi 
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and his two sous and not in retaliation of any 
such demolition of ail or mischief to tlie til khet.” 

The learned advocate for the defence 
has argued Btrenuoualy that whatever 
the evidence was, if there was any evi¬ 
dence at all tending to ebpw that t^ie 
appellants were acting in exercise of the 
right of private defence p| their pro- 
petty, this evidence, whatever it was, 
ought to have been pointed out to the 
jury and in telling the jury that they 
were not to oensider the right of private 
defence of property, the learned Judge 
misdirected them. Various portions of 
the evidence were pointed out to us as 
going to show that the appellants were 
acting in the exercise of the right of 
private defence of property. We have 
considered these portions of the evi¬ 
dence; we are incliaed to agree with the 
learned Judge that they do not show 
that at the time of the occurrence the 
appellants were in fact acting in exer- 
ciae of the right of private defence of 
their property. It is true that in bis 
statement one of the appellants, slz. 
Golapdi, says that the complainant and 
his party were breaking the ail and that 
it was upon this that he .and his son 
went to the ail and asked them why 
they broke the ail and uprooted the til. 
Then they abused him whereupon 8 or 
10 persons came with lathis and sur¬ 
rounded him and began to beat him. 
This may indicate that at the time he 
went up they were actually engaged in 
breaking the ail. But when we consi¬ 
der the evidence we find that there is no 
evidence either appearing from the 
cross-examination of the pro e'.utiou 
witnesses or from the statement of the 
defence witnesses to show that any 
damage was being done to the ail when 
the accused came up. The defence wit¬ 
ness 3, Dbaliluddi says that be saw five 
men, viz. Imanaddi, Hamijuddi, Euti 
Matbar, Mominuddi and Sonamuddi who 
were ploughing Hamijuddu's khet with 
five ploughs. Then he saw Gola^ Ali 
and his son Euti Mea came there and 
Golap Ali addressing Imanuddi'said ; 
“Why do you domolish my ail.’ The ail which 
existed between Golap Ali's khet and Hamijud- 
di's khet had been demolished at places by 
Imanaddi and others ou the same day. Imanu- 
ddi was at that time was holding tka plough on 
the south side of that ail.” 

The land to the south of the ail be¬ 
longed to the bomplainant and his patty 
and the fact that they pxoteStel 
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that the ail had been broken on the 
same day does not indicate that it was 
broken at the time of the occurrence; 
they were protesting because of the 
damage done on the morning of that day 
previous to the occurrence. Some of 
the other witnesses say that this dama¬ 
ge had been done some weeks before. 
Other witnesses again say while a small 
portion of the damages had been done 
before, at the time of the occurrence they 
noticed that further damage to the ex¬ 
tent of 50 cubits had been done appar. 
ently in the morning previous to the 
occurrence. So that although the 
learned Judge was ill advised in direct¬ 
ing the jury that they were not to con¬ 
sider the right of private defence of 
property it is dear that in fact there 
was (although appellant 1, Golapdi, and 
two of the other appellants in their 
statements claimed the right of private 
defence of property), no evidence show¬ 
ing that they were at the time of the 
occurrence acting in exercise of the right 
of private defence of property. So that 
inasmuch as there is no evidence in sup¬ 
port of the statement of the appellants 
on this point, even if the direction of the 
learned Judge can be said'to be misdirec¬ 
tion, we do not think that it is suffi- 
ciently material to justify us in sending 
back the cAse for retrial. The learned 
advocate for the appellants has rightly 
contended that the fact that the learned 
pleader for the accused does not urge 
'any particular defence, is no reason why 
that defence should not go to the jury in 
the summing up by the Judge if there is 
any evidence whatever in support of the 
defence. 

We think that on the evidence 
there can be no doubt that the ap¬ 
pellants and others came out with 
weapons expressly for the purpose of 
attacking the complainant’s party and 
not for the purpose of preventing |bny 
contmuation of or any additional damage 
to t^ ail. The damage.to the ail had 
taken place before this and at the time, 
of the occurrence no damage was being 
done to the ail and the attack was really 
made on account of previous ill-feeling 
between the parties. It is true that 
three of the accused received a number 
of slightMnjuries. but the evidence does 
not indicate that the complainant’s party 
were in any sense the aggressors and the 
evidence seems clearly to indicate that 


the appejllants were the aggressors and 
they were determined beforehand to at- 
tack the complainant’s party. The com. 
mon abject in thid case was, as stated ia 
the charge, to attack the complainant’a 
party. We think therefore that the ap- < 
pellants have been rightly convicted. 
(Bis Lordship then considered the ques¬ 
tion of sentence and reduced the sen- 
tences of some accused). 

M. C. Qhose, J. —1 agree. 

R K. Sentences reduced, 
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Buckland, j. 

Satyakel Dutt —Plaintiff. 

V. 

jRomesh Chunder Sen —Defendant. 

Civil Suit No. 2078 of 1931, Decided 
on 24th November 1932. 

Limitation Act (1908), S. 19—Acknowledg* 
ment of time-barred debt— Implied promise 
inferAsd from such acknowledgment it not 
cauae of action for suit unieac there it ez- 
prett promite to pay debt — Contract Act 
(1872), S. 25 (3). 

An acknowledgment in writing signed by a 
debtor provides a fresh 'period of limitation only 
if it is made Iiefore the period expires. After tho 
period expires nothing short of a fresh contract 
will revive tho debt and provide afresh period of 
limitation. If there is an express promise to pay 
made in writing and signed by the person to be 
charged therewith to pay a time barred debt it 
may be made the basis of a suit but an implied 
promise to pay to be inferrod from an acknow¬ 
ledgment which contains no express promise to 
pay a time-barred debt c.annot bo made the basis 
of a suit. 

After the promissory note had become inmo 
barred defendant wrote to the plaintiff a letter 
in the following terms ; “ . . . . Z have been 
expecting you for some time. I am quite willing 
to renew the note : come and see me with it 
either tomorrow evening or on Monday 

Meld : that there was no contract to pay with¬ 
in the meaning of S. 25 (8). Case law reviewed. 

IP 659 G 2] 

L. P. E. Pugh and S. N. Banerji {Jr.) 

—for Plaintiff, 

H. D. Bose, A. N. Chowdhury and S- 
B. Das-—for Defendant. 

Judgment. — This is a suit to recover 
the sum of Be. 6,895 for principal and 
interest upon a time-barred promissory 
note. - On 22nd June 1927 the plaintiff 
lent Rs. 5,000 to the defendant who by 
his promissory note in the usual form 
promised to pay that sum with interest 
at 9 per cent per annum tooneS. G. Dutt, 
the plaintiff’s brother, who endorsed the 
note over to the plaintiff. On lOtb 
January 1931 after the promissory not» 
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bad become time>barred difendaot wrote 
to the plaintiir a letter in the followina 
terms; 

“My dear Kola, 

I have been expecting jott for eome time. I am 
nnite willing to renew the note come end see me 
with it either tomorrow evening or on Monday, 
I’bone me befOToband. 

Yours sincerely, 

(Sdi. ». 0. Ben.” 

The only question that arises in this 
case is whether the suit is barred by 
limitation. To determine this it has to 
be considered not whether this letter is 
.an acknowledgment in writing within 
the meaning of 8.19, Limitation Act, for 
such an acknowledgment must be made 
before the expiration of the period of 
time prescribed for a suit but whether as 
has bean submitted on behalf of the 
plaintiff there was a promise to pay the. 
debt made without consideration but 
nevertheless valid, -by virtue of S. 25, 
sub-S. (3), Contract Act. By that sec¬ 
tion it is provided that an agreement 
made without consideration is void un¬ 
less it is a promise made in writing and 
signed by the person to be charged there¬ 
with to pay wholly or in part a debt of 
which the creditor might have enforced 
payment bat for the law for the limita¬ 
tion of suits. Mr. Pugh on behalf of the 
plaintiff has drawn my attention to 
Spencer v. Hemmerde (l) where the En¬ 
glish law on the subject of acknowledg. 
ments suiUoient to take a case out of the 
statute of limitations was disenssed at 
length. For reasons which will appear 
it suffices to say with the utmost brevity 
that the rule applied in that case is : 

"if there is an acknowledgment in writing which 
satisfies the Act (9 (leo. 4, C. -14) there arisee by 
implication of law a promise by the debtor to pay 
the debt (Pet Lord Wrenbuty at p. 537).” 

Such acknowledgment may be made 
either before or after the debt has be¬ 
come time-barred and oonsequently 
though it may be that the authority 
cited would be of assistance in consider¬ 
ing the snffioienoy of an acknowledgment 
. under S. 19, different considerations arise 
in determining whether or not there was 
a promise within the meaning of 8.25(3}, 
Contract Act. 1 have been rejferred to 
the decisions of other Indian High Courts 
for the purpose of establishing the pro- 
position that no such promise may be 
inferred from a mere acknowledgment a 
point on which I am informed there is 

l.Hola) 2 A g 607=91 L J K B 941=128 li T 
33=38 TLB 839=66 S 3 G92. 


no reported decision by this Court. In 
Ganga Prasad v. Basn Dayal (2) the 
learned Judges observed with reference 
to cases cited in their judgment ; 

"Thus it seems that there is a concensus of 
opinion thivt a more acknowledgment does not 
amount to a* new contract. In all these c.asee the. 
question for decision is really one of limitation,, 
but if an acknowledgment does not amount to a 
new contract for ths purpose of giving a fresh 
period of limitation it does not amount to a eou- 
traot which can be sued upon. Mo doubt, as 
pointed out in the Bombay-aiae in England aa 
aokaosyledgment, if unoonditfpnal, is held to be 
sufficient evidence of a new contract which'can be 
anal upon but there no dIfficaHy!ati8es with refer¬ 
ence to the law of limitation Iwcanse an uncon¬ 
ditional acknowledgment takes the case out of 
the statnte of limitation whether it is made bo-{ 
fore or after the period of limitation expires. In 
India it is otherwise. An acknowledgment in 
writing signed by a debtor provides a fresh period 
of limitation only if it is made before the period 
of limitation explrw. After the period expires 
nothing short of a fresh oontraot will revive the 
debt and provide a fresh period of limitation.” 

, In Gobind Das. v. (farju Das (3) the 
learned Judges referring to an expres¬ 
sion in a judgment of their Lordships of 
the Privy Council observed : 

"If we were to give to this passage the wido 
meanining contended for and hold that whenever 
there is a clear acknowledgment of a debt whe¬ 
ther time-barred or not that is equivalent to a 
promise upon whloh a suit may be maintained 
the resQlt would be that the edeotof the opening 
words of B. 19 would be nullified. That section 
renders it necessary that the acknowledgment 
referred to therein muet be made before the ex¬ 
piration of the period prescribed for the suit. . . 
Under B. 26, eub-S. 8, Contract Act, a promise 
made in writing and signed by a person to bo 
charged therewith to pay a barred debt is a good 
consideration ; bat there must be a distinct pro¬ 
mise and not a mere acknowledgment.” 

The only other case cited upon the 
point is Manganlal Harjibhai v. Amir^ 
ohand Qulabji (4), where Patkar, J., ob- 
served : 

“If there is an express promise to pay made In. 
writing and signed by the person to be charged 
therewith to ^ay a itime-barred debt it may be 
mads the basis of a suit bnt we think that an 
implied promise to pay to be inferred from an 
acknowledgment whieh contains no express pro¬ 
mise to pay a time barred debt cannot bo made 
^tbe basis Of a suit.” 

If that passage correctly expresses the 
law in this country application of the 
principles of English law is excluded. In 
considering the question independently 
of the authorities I most coufess te 
difficulty in appreciating, why, if a pro¬ 
mise to pay may be inferred from an ac- 

2. (1901) 28 All «)2=(1901) AWN 180, 

3. (1908) 30 Ail 268=6 A L J 274=(1908) A 
WNI29. 

4. AIR 1928 Bom 319=112 10 21=52 Bom 521. 
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knowledgmenfc according to the prin¬ 
ciples of England law, a promise auffioient 
■to satisfy S. 25 (3), which does not in 
terms state that the promise should be 
express may not equally well be inferred 
from an acknowledgment. In cases of 
acknowledgments under 9 Geo. 4, 0. 14 
and S. 19, Limitation Act, ^tnd under 
8. 25 (3) a writing signed by the debtor 
is an essential requirement and fur. 
nishes no ground for making a distino- 
tion. 1 agree however that to adopt 
such a rule would be to ignore the open¬ 
ing words of S. 19 and would apart from 
the terms of Expl. 1 to S. 19 bring all 
oases within the scope of S. 25 (3) which 
cannot have been the intention of the 
legislature. The point is one of very 
great interest and bad it not been fox 
the decisions of the other High Courts I 
should have been disposed to take the 
view as stated by Sir Frederick Pollock 
in his well-known work (Indian Contract 
Act, Edn. 5, p. 197) that S. 25 (3) repro. 
duces modern English law and that the 
English rule should be applied. But 
sitting singly as a Judge of first instance 
though I am not bound by such decisions 
I should not feel justified in preferring 
such a view to one which is so amply 
supported by authority. 

There is a farther point to be consi¬ 
dered. The section requires that there 
should be a promise to pay the debt 
made by the person to be charged. If 
such a promise cannot be inferred from 
an acknowledgment the precise effect of 
tbe language used becomes important 
and the question arises whether the 
letter of 10th January 1931 expresses a 
promise on the part of the defendant to 
pay the debt. Tbe words relied upon 
are the words : '*1 am quite willing to 

renew the note." I will assume that the 
words "I am quite willing” are words 
of promiM. But what does he then say? 
He promises to execute another doou- 
ment wbiol^ will give the plaintiff the 
right to claim payment by him. This in* 
my judgment cannot be held to be a pro.c 
mise to pay the debt which is what the 
jsection requires and therefore* there was 
no contract within the meaning of S. 25 
and the suit must fail nud will be dis- 
Imissed with costs on Scale No. 2. 

K.S. Suit dismissed. 
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Auckland, J. 

Dhirendra Ndth Plaintiff. 

V. 

Nutbehary Munshi and others —Defeii-. 
dants. 

Suit No. 783 of 1932, Decided on 8th 
December 1932. 

Negotiable Instruoienta Act (1882), S, 28 
-^Executant deecribing bimielf ae agent— 
Word* are only deecriptive—He muat aign 
for or on behalf of hia principal if he ia act* 
ing aa an agent—Principal and agent. 

Whore a person purports to be an agent or to 
hold a power-of-attorney from some other per¬ 
son On whose behalf he signs, it is insuDideut 
merely to add those words after bis signature; 
he should state that he signs the note for and 
on behalf ol the person for whom he is acting. 
Where that has not been done, tbe words are 
only descriptive of the executant: A I It 19IB 
P<7146 and Elliott v. Bax-Ironside, (1925) 2 
K B 301, Bel on. [P G61 C 2] 

8. B. Sinha —for Plaintiff. 

Arun Sen —for Defendants. 

Judgment. —The point to be decided 
in this ia one which is by no means com¬ 
plex but generally presents a certain 
amount of difficulty. On 19th April 
1929 the defendant Nutbehary Munshi 
delivered to his co-defendant Banerjeo 
a promissory note for Ks. 3,000 in the 
usual form signed “N. Munshi, agent 
and attorney to Dr. O. L. Munshi.” On 
lltb January 1932 the note was endorsed 
over by the payee to the plaintiff 
who now seeks to recover the amount 
due upon the note from the defendant 
N. B. Munshi, the heirs and legal repre¬ 
sentatives of Dr. 0. L. Munshi who died 
on 1st November 1930, and from tho 
endorser Nitya Banjan Banerjea. As 
against the parties who have not ap- 
peared tbe necessary proof has been 
given. The suit is contested on behalf 
of the heirs and legal representatives of 
Dr. O. L. Munshi on the ground that 
his estate is not bound by a signature 
in this form. It is submitted in order 
to make the estate of Dr. Munshi liable 
that N. B. Musbi signed as agent and ^ 
not intending to incur personal res¬ 
ponsibility. This is not consistent with 
the case made in the plaint as Nut- 
behary Munshi and the legal rapre- 
sentatives of Dr, Mnnabi are both made 
parties, and they'cannot all be liable 
and in this connexion I may observe 
that N. B. Munshi has not defended 
the suit. On behalf of the legal re¬ 
presentatives of Dr. 0. L. Munshi it 
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is contended that the liability is tliat 
of^N. B. Munshi alone. The authorities 
cited by learned connsel for the plain, 
tiff for the purpose of distinguishing 
them are against him. He has cited 
» Sadusuk Jankidas v, Kishan Perskad 
(l) which was a case in which one 
Mohanlal signed a promissory note, his 
name being followed by the words: 

“Aoting Superintendent of the Private Trea- 
8urj’ of His Exoellenof Sri Maharaja, the Prime 
Minister of H. H. The Nizam.” 

It is^ true that he did not use the 
word ‘‘agent” but whether be used the 
’ word “agent” or “superintendent” does 
not affect the matter. Their Lordships 
of the Privy Council took the view that 
the words which T have quoted are noth¬ 
ing but a description of Mobanlal's posi- 
tion and that there was no signature in 
the form necessary for an agent signing 
on his principal’s beh.alf. The ease of 
Pilliott V. JJax-Ironside (2) was one in 
which a bill of exchange was signed by 
two persons followed by the words 
“Directors, Fashion Fair Exhibition 
Ltd.’’The ratio decidendi in that case 
was that the word “director” was word 
of description only and that there was 
nothing to show that the signatories to 
the document signed for and on behalf of 
the company, tlniveixal Steam Naviga¬ 
tion Co. Ltd. V. Jame.<! McKelvie k Co. 
(3), has also been referred to, aod was a 
case of a charter party. The respon- 
dent 'signed as agent. Lord Shaw of 
Demfermline in hisspeech observed: 

‘'the .appondiiig of theword iigsnt to the signa¬ 
ture of a party to a mercantile contract is in all 
eased the dominating factor in the solution of 
the problem of 2 )rinclpal or .isont.” 

I do not know whether Ilis Lordship 
intended thereby to make any distinction 
between mercantile contracts and nego- 
tiable instruments, but conceivably that 
may be so and I rather base myself 
upon the authorities in which negotia- 
Me instruments were under considera¬ 
tion. In B. P. Koneti Naicher v. J. 
Oo-pala Ayyar (i) the promissory note 
was in the following form: 

“12t.h August 1807 corresponding to 28tli Audi 
Plavanga, promis.sory note executed to yon,both: 

(l)_Gopalaiyar and (2) Nagasnmier . sona of 

(1) A I B 1918 PO 14B=fib J, 0 ai6=s:46 I~A 

33=46 Cal 668 (P 0). 

(2) (1926)2 KB 801=94 L J K B 807=183 

L T 621=41 TLB 681. 

(3) (1923) AO 492=92 LJ KB 647=129 L T 
395=89 TLB 480=67 S J 693=16 Asp 
lit C 181=23 Com Cas 363. 

(4) (1916) ^ 11 C 417=38 Mad 482. 


Soothi Soshaiyar, residing in No. 1, Police 
Station Lane, Madras town, by B.*P. 'Monati 
Nayudu Garn, son of Nanjumdappa Nayuda 
Garu, agent holding ^wer of attorney from the 
zamindar Dorai Baja Avargal and residing 
’^*^bknriohi village, Mana madura taUik, 
Madura District. Amount due to yon including 
principal and interest up to date upon sotthr- 
ment of account of dealings which was standing 
against the name of Bani Chakkani Ammal on 
cloths, etc., having been purchased ere this for 
the Vellikarichi palace, is Bs. 694-6'0. On de¬ 
mand I promise to you this sum of rnpses six 
hundred and ninety four and annas six with 
interest at Bi. 6-8-0 per cent per mensem from 
this date either to yon or order and sh.aU take 
this back with eudorsement of payment thereon, 
(Signed) P. B. Konathi Naynda.” 

The learned Judges held that there 
was no indication on the note that the 
maker signed ae agent or that be did 
not intend to incur personal responsibi¬ 
lity and looking at the signature alone 
that ie the case. They continued: 

‘‘He is described as holding a power-of-attorncy 
from the zamindar. It is not stated tKit the 
power of attorney included a power to sign 
promissory notes, or that the note was signed 
in pursuance of the power. There ate no words 
added to the signature indicating that the maker 
signed in the capacity of agctit.” 

It has been suggested that the judg¬ 
ment implies that the words “agent 
holding a power-of-attorney” added to 
the signature would have suBioed. But; 
having regard to the authorities it ap.^ 
pears to me that when a person pur¬ 
ports to be an agent or to hold a power-j 
of-attorney from some other person^ 
on whose behalf he signs it is insuffi-| 
oient merely to add those words after; 
his signature; words such as we find in 
the promissory note in suit; and he; 
should state such that he signs the note:' 
for and on behalf of the person forj 
whom he is acting. Where that has 
not been don^ the view adopted is that 
the words are only descriptive of the 
executant and that in my judgment is 
the correct view to take of this pro-nis-^ 
sory note. The suit must be dismissed; 
with costs as against the legal repre-j 
sentatives of Dr. Munshi. There will; 
be jodgment for the amount claimed' 
with eoefcs and interest on judgpieat at 
6 per cent against the defendants N. B. 
Monshi and Nitya Ranjan Bannerjee. 

Order accordingly. 


B.K. 
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Mitter and M. C, Ghose, JJ. 
Krishna Mohan Kundu —Appellant. 

V. 

Nripendra Nath Nandi and others — 
Kespondents. 

Appeal No. 227 oE ^930, Decided on 
15fch February 1933, against original 
order of Second Court Sub..Tudge,24-Par- 
ganas, D/. 22nd March 1930. 

(a) Civil P. C. (190S), O. 21, R. 66-Two 
properties amalgamated into one property— 
Property not described as one lot but as two 
properties — Boundaries of botb properties 
given — Misdescription is not material ir* 
regularity. 

Whoro two proportics, which have faeeu amal¬ 
gamated into one premises, are stated in the 
sale proclamation not as one lot' but as two 
premises, such a misdosoription ia not a material 
irregularity when no one has been misled if the 
boundaries of two lots are given in the sale 
proclamation. IP 668 0 1] 

(b) Civil P. C. (1908), O. 21, R. 90-Adver¬ 
tisement in newspaper—One property fully 
described ahd for description of others re¬ 
ference to sale proclamation given—Bidders 
net misled — Irregularity does not vitiate 
sale. 

Where an ndvortiseraent for salo in a loc.al 
newspapor gives a full description of only one 
lot and for the other lots it states that the parti¬ 
culars of those lots would be found in the original 
sale proclamation as usual with the newspaper, 
and this irregularity has not misled any bidder 
nor has it prevented any intending bidder from 
bidding at the sale, the sale is not vitiated by 
such irregularity, [P 663 G IJ 

(c) Civil P. C. (1908), O. 21. R. 90—Omis¬ 
sion to determine value is gross irregulsrity 
but sale will not be set aside unless sub¬ 
stantial injury is caused. 

No doubt the omission by the Judge to invosti- 
gate and determine the value of the property 
sought to be sold is a gross irregularity, but the 
sale will not bo set aside unless it Is established 
that as a result of such irregularity, substantial 
injury has been caused : AIB 1988 Oal 611, 
Bel on. [P 668 0 2] 

(d) Civil P. C. (1908), O. 2<t R. 69 - Hour 
of tale not specified—Irregularity does not 
vitiate sale unless inadequacy of price is the 
result. 

No doubt anon-spocifioation of the hour would 
hare a material eSect in deterring intending 
bidders from attending the sale and that if is of 
the utmost iaiportauce that the hour of sale 
should be stated, still in the absence of any 
evidence from whieh it can be legitimately in'* 
{erred that the inadequacy of price was the result 
of this irregularity, the sale will hot be set aside. 

[P 663 C 2) 

(e) Civil P. C. (1908), O. 21, R. 90-In 
determining adequacy of price considera¬ 
tions, are whether property is undivided 
share, whether claims are set up and the fact 
that Court sales always fetch less. 

The value of a property, determined on the 
basis of the annual income minus deductions 
' for repairs and for taxos, instead of the muni¬ 


cipal valuation is not improper. Whether the 
price fstulied is inadequate, should be determined 
after considering ; (1) that Court sales alway.s 
fetch loss than tho^ctual price; (2) that whe¬ 
ther the property is an undivided share and 
(3) that claims are set up by others, and want of 
tenants for some considerable time and paucity, 
of customers for properties of such sise. 

[P €64 G 2; P 665 0 1) 

(f) Civil P. C. (1908), O. 21, R. 90-Refusal 
by judgment-debtor to lake back property at 
sale price is test of adequacy of price. 

Pot M. 0. Ghose, J.—Botusal by the judgment- 
debtors to take back the property sold at tho 
sale price would be a consideration for determin¬ 
ing that the solo price was not inadequate 

LP 665 0 n 

Narendra Chandra Bose and Prof alia 
Chandra Chakravarty—for Appellant. 

Oour Mohan Butt —for Respondents. 

Mitter, J .—This is an appeal against 
an order of the Subordinate Judge of 
24-Fergana8 dated 22nd March 1930 by 
which he refused to sat aside a sale held 
in execution of a mortgage decree. The 
appeal is on behalf of Krishna Mohan 
Kundu who is one of the several judg¬ 
ment-debtors in the case. It appears 
that the respondents who will be des¬ 
cribed as tho Nandys in this proceeding 
obtained a mortgage decree for a sum of 
about Bs. 88,80() against the appellant 
and several other persons on 26th March 
1920. The Nandys applied to execute 
the said decree on 15th April 1929 and 
in execution of the said decree purchased 
some of the mortgaged properties on 23rd 
August 1929 for the sum of Bs. 69,000. 
On 19th September Krishna Mohan who 
is judgment-debtor 3 applied to set aside 
the sale held on 23rd August 1929. The 
properties were sold in four lots, i. e., 
lots Nos. 1, 2, 3 and 4 on 21st and 22nd 
August for Bs. 69,000 and the decree- 
holder piiVchased all the properties. The 
petition to eot aside the sale com¬ 
plained of several irregularities : (l) 

misdescription of the properties; (2) ir¬ 
regularities in the advertisement in t^e 
vernacular local paper; (3) objection to 
the settlement of the terms of the sale 
proclamation under O. 21, E. 66, Civil 
F, C., was pot determined before the 
sale; (4} the hour of holding tho sale on 
21st August was not stated as is required 
by the provisions of 0. 21, B'. 69, Civil 
F. C.; (5) and there was inadequacy of 
price as a result of these irregularities. 
All these objections were overruled by 
the Subordinate Judge who dismissed 
the application of the appollapt and con., 
firmed the sale. 



1933 Krishna Mohan v. Nripendra Nath (Mitter, J.) Calcutta 663 


Against this order conSrming.tbe sale 
the present appeal has been brought and 
the same objections to the legality of 
the sale which were pressed before the 
lower Court have been repeated before 
us by Mr. Bose who has appeared for the 
appellant. I will deal with the objec¬ 
tions Iq the order in which they were 
discussed before us. With regard to the 
irregularity about the misdescription of 
the properties it is said that lota Nos. 1 
and 2 were amalgamated into one pre¬ 
mises No. 6, Bhowanipur Road. This 
was not stated in the sale proclamation, 
but two premises No. 6, Bhowanipur Road 
and No. 14, Qoaltuli Road were shown 
separately. In answer to this cdhten- 
tion it is said on behalfof the respondent 
that the properties were described in 
two lots as the mortgage decree directed 
the sale of these two lota and that no 
one could have been misled as the boun¬ 
daries of two lots were given in the sale 
proclamation. I think there is con¬ 
siderable force in tho contention of the 
respondent and I do not regard this 
irregularity as a material one. 

With regard to the second irregularity 
it is said that no full particulars were 
given in Bhowanipur Bartabaha, a local 
newspaper, and what was done was that 
la description of only one lot was given 
and for the other lots. Nos. 2 to 5, it was 
stated that the particulars of those lots 
would be found in the original sale pro- 
ulamation. It is pointed out by the 
Subordinate Judge that it is usual for 
the Bartabaha to publish the first pro¬ 
perty in all its details and refer for the 
.description of the rest to the sale pro¬ 
clamation. I do not think that this 
irregularity has misled any bidder or has 
prevented any intending bidder from 
bidding at the sale. 

Next objection is that there has been 
a material irregularity inasmuch as the 
Court did not settle the price of the pro¬ 
perty before tho sale. The Subordinate 
Judge did not investigate into the value 
of tho property as the sale was fixed for 
14th August and he considered that the 
objection to valuation filed on 9th July 
1929 oould not be entertained. The Sub¬ 
ordinate Judge passed a somewhat curi¬ 
ous order on 26th July 1929. He said 
that if on the sale day bidders did not 
turn up by reason of the alleged wrong 
valuation of the properties he would 
consider if there was any reason for fresh 


sale proclamation. It is in accordance 
with the general trend of authorities 
that the Court should determine the 
value of the properties sought to be sold; 
See the ease of Ban Behari Chatterji v. 
Bhukhan Lai Ckoudhury (l). This -is 
a gross irregularity and there was no 
justifioation for the Subordinate Judge 
to proceed to sell without determin¬ 
ing the value of the properties sought 
to be sold and I would have had noj 
hesitation in setting aside the sale if 
I was satisfied on the question that there 
was substantial injury. 

Next point taken is that as no hour 
, was stated for holding the sale on the ad¬ 
journed date there was material irregu¬ 
larity. It cannot be doubted now that! 
a non-speoifioation of the hour would 
have a material effeot in deterring in¬ 
tending bidders from attending the sale 
and that it is of the utmost importance! 
that the hour of sale should be stated: 
See Shikari Misra v. Suryya Moni (2). 
But it is said ou behalf of the respon¬ 
dents that it has not been shown that 
the alleged inadequacy of price at the 
sale was the result of this irregularity. 
It is pointed out that there is no sug¬ 
gestion that other bidders would have 
oome if the hour bad been specified. It 
is' not even suggested in evidence that 
anyone was likely to be prevented or 
was in fact prevented from coming to bid 
on account of non-spocifioation cf the 
hour. The learned Subordinate Judge 
has said: 

“It'Is beyond dream that eaoh an omission 
could or did prejudice any bidder or any parly 
interested.*' 

There is no justifioation for this com¬ 
ment, but at the same time it is clearj 
that there is no evidence in this case 
from which it can be legitimately in¬ 
ferred that the inadequacy of price was 
the result of this irregularity. On the 
other hand the bid sheet at p. 11 showE 
that therei were two bidders from Ultad- 
iugi and Oossipore; one of them Jahari 
Lai bid up to Rs. 41,200, and Jihe other 
Hari Gopal did bid up to Es. 38,600, 
and they were present at the sale not¬ 
withstanding the non-specification of the 
hour of sale. The price fetched at tho 
sale is not so grossly low that the neces¬ 
sary inference arises that the low price 
was the result of n on- specifica tion of the 

1. AIR 1033 Gafsil^CO Cal 681. 

2. (1902)6 0 WN 43. 
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jhour. There mosti be either direct evi- circumstances referred to by the Sub* 


Idence or evidence of oircomstances which 
will warrant the necessary or at least 
reasonable inference that the inadequacy 
'of price at the sale was the result of this 
jifrogulatity: see Mahabir v. Dhanuk 
Dhari (3). T'he finding of the Subordinate 
Judge on the question of value, has been 
challenged on both sides. 

The appellant argues that the Court 
should have aeoepted the value given in 
the assessment register of the Calcutta 
Corporation which shows the present 
Municipal valuation to be Bs. 86,400 4* 
Rs. 15,540=Es. 1,01,940, Mr. Dult on 
behalf of the respondent has oontecded 
strenuoDsly that the new assessment re¬ 
gister has been got np for the purposes of 
this ease. I am cob prepared to accept 
fhisoonteotion as no foundation was laid 
for it in the evidence in the Court bslow. 
The certified copy was produced in the 
Court below and it was accepted with¬ 
out objection. It is too late now to con¬ 
tend that the new re-valuation register 
should not be relied on and Mr. Dutt would 
ask us to proceed on the old valuation 
and sought to show that if the old valu¬ 
ation is aoropted, allowing for deduction 
of Bs. 2.700 due to the Muaioipality for 
arrears-of taxes, the value would come to 
about Rs. 72,186 and in this view there 
would be a difference of Bs. 3,000, which 
cannot be regarded as substantial injury. 
It seems to ms that the Subordinate 
Judge has proceeded on the right basis 
in basing the valuation on a more prac¬ 
tical basis. He has taken the monthly 
rent of all the properties sold to be 
Bs. 593, and has allowed a deduction of 
1/7th on account of repairs, etc. and has 
valued the annual income of the 6/7th 
shares to bo Bs. 4,896, and following the 
recent rule of the Improvement Trust 
he has valued the properties sold at 
Bs. 81,600. Mr. Dutt has sought' to 
argue that this does not take into account 
the deduction of I9h% for taxes. 'Mr. 
Bose for the appellant points out that 
tlie occupiers' share of the taxes is half 
of the 1*9^% and is paid by the occupier. 
As DO foundation was laid for this de¬ 
duction on account of the taxes in the 
evidence I am not prepared to allow 
Mr. Dutt to raise this point, but taking 
the valuation of Bs. 81,600, as found by 
the Subordinate Judge one has to con- 
sider as to whether havinij reuard to 
‘ 3. (1904) 31 Cal 615=8 OWN 030. 


ordinate Judge the sum of Bs. 69,000 
can be regarded as a fair price. 

These oircuuietances are: (l) a Count 
sale always brings in something less than 
the actual price; (2) that the purchase 
was of an undivided share of the pro¬ 
perties and the purchaser must keep a 
margin for the possible cost of the par¬ 
tition; (3) the mother of the appellant 
bad set up a will of her husband and | 
claimed the properties as Brahmottar' 
properties. It is true that the mother’s 
application for probate has been dis-' 
missed, but it was at any rate pending 
at the time of the sale; (4) the most 
valuable of the properties sold No. 6, 
Bhowanipur Boad, bad been vacant for 
three or four years. At the first blush 
it appeared to me that this was an acci¬ 
dental circumstance which could not be 
relied on for the purpose of appraising 
the value of the properties sold, hut on 
a due consideration 1 think that it is a 
factor which cannot altogether be neg¬ 
lected; (5) very big houses in Calcutta 
hardly find suitable buyers and No. 6, 
Bhowanipur Road, is a big one. It may 
be that if all those factors are taken into 
account the price may come down not 
exactly to Bs. 69,000, but about liupoea 
74,000 or Bs 75,000. It is diflicult in 
these circumstances to say that there has 
been substantial injury, due regard being 
bad to the fact that Court sales do not 
always fetch the actual price. For the 
grounds above mentioned I am of opinion 
that on the whole the Subordinate Judge 
has come to a correct conclusion and 
that this appeal must he dismissed, 
j would however allow no cost to the 
respondents as in my opinion there was 
at least one irregularity namely, in pro- 
oeeding to the sale without the sstllo- 
ment of price in the sale proolaniation. 
If the Subordinate Judge had not com. 
mittod this irregularity it was possible 
that all these protraoted proceedings 
would not have taken place. 

M. C. Qhose, J .—I agree that this 
appeal should be dismissed. The learned 
advocate for the appellant baa argued 
that there are certain irregularities in 
the sale complained of and in cou. 
sequence the properties bad been sold at 
an inadequate price. Upon bearing the 
learned advocates on both sides at great 
length I am clearly of opinion that the 
properties in this case have not iieen 
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Bold at an inadequate price. The pricS 
fetched at the sale was Ss. 69,005. The 
learned Subordinate Judge accepted the 
pUintiff’fl story that the monthly rental 
of the properties comes up to Ba. 693 and 
Jias calculated that the value would be 
about Rs, 81,600. I am of opinion that 
there is much force in the argument of 
the learned advocate for the respondents 
that the judgment-debtors' story about 
the monthly rental realised cannot be 
accepted as a true statement. Even 
however assuming it to be true the five 
factors dealt with by the learned Sub¬ 
ordinate Judge in his judgment must be 
taken into account and further a reason¬ 
able purchaser would take into account 
the costs of repairs, the municipal rates, 
the costs of collection and deductions 
for vacancy and bad debts in purchasing 
a property for profit. 

A substantial amount must be de¬ 
ducted on account of these items from 
the gross rent before a reasonable buyer 
can come to the net profits derivable 
from the property. Taking all these 
factors into account I am of opinion that 
Rs. 69,000, was not an inadequate price. 

J may also mention another factor in 
this connexion. While the appeal was 
being heard in this Court on the 10th 
instant it was suggested to the learned 
advocates on botli sides that the parties 
should give up a ruinous litigation and 
settle the matters amicably whereupon 
the respondents decree-holders olfured 
to give back the properties to the judg. 
moot-debtors if they would pay them 
Us. 1)9,000, within a reasonable time say 
within two or three months. This oflfer 
was considered by the learned advocate 
for the appellant judgment-debtor and 
after four days' consideration the learned 
advocate bad to admit that the judg¬ 
ment-debtors could not agree among 
themselves about the acceptance of this 
loffer. This goes to show that the sum 
jol Rs. 09,000 is not an inadequate price 
aud there is no reasonable chance that 
,if the sale be set aside or if the proper¬ 
ties be sold by private treaty a grnter 
j8uoi will be obtained. I agree with the 
jorJer proposed by my learned brother 
that the appeal should be dismissed. 
Having regard to the great irregulacUies 
in the sale there will be no orders as to 
costs. 

B'K. Appeal dismissed. 
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Special Bench 

Lort-Williams, M. 0. Ghose, and 
McNair, JJ. 

Emperor 

v. 

Bisnoo Chandra Das —Accused. ** 

Criminal Jury Ref. 29 of 1933, De¬ 
cided on 29th June 1933, from order of 
Bess. Judge, Howrah. 

(m) Criminal P. C. (1898). S. 307 (1), (2)- 
Judga making rafarenca under tub S. (1> 
■henM net record judgment of acquittal or 
of conviction in raapaet of any of charget. 

If a Judge vante to make rofecence under 
S. 807(1), he should not record an order ot ao- 
gnittal or conviction In respect of any of the 
ohargesevea^ though he agrees with the verdict 
of the jury in rsspeot of some of the charges 
bat disagrees in respect of other charges. 

IPG66G1; PC67C2} 
(b) Criminal P. C. (1898), S. 307 — Intai- 
ferance with verdict of jury, except in caeca 
of flagrant and patent mitcarriage of jui- 
tice, is dangerous. 

Interference with the verdict of a jury, except 
in the cose of a flagrant and patent mieoarriago 
of justice, Is'dangeronsand liable to load to the 
condemnation of innocent people. (P 668 C 2] 
Khundhar. and Nirmal Chandra Choc, 
kerbutty^tor the Crown. 

Manindra Nath Banerjea -*■ for Ac¬ 
cused. 

M.C. Ghose, 3. —In this case, four men, 
Dulapada, Puma, Charu, and Bishnu 
were tried by the learnsd Additional 
Sessions Judge of Howrah and a jury 
of nine persons. Each of them was 
charged under S. 361 (abductiou with 
intent to murder), S. 394 (causing hurt in 
committing robbery) and S. 302 (murder) 
and also criminal conspiracy to commit 
each of the above three offences. The 
jurjr unanimously found Dulapada Mai 
“not guilty" of all the six charges. 
They by a majority returned a verdict 
of "not guilty" as agaiust Patna Chan¬ 
dra Kanrar and GbaraOhandraPalainin 
respect of all the charges. With regard 
to Bishnu Chandra Das, in respect of ab¬ 
duction and oonspiracy for abduction, 
they unanimously found him 
guilty;", in respect of murder and 
spiracy to murder they found him 
guilty', by a divided verdict of 6 against 
8. In respect of conspiracy for robbery, 
they found him "not guilty” by adivided 
verdict of 7 against 2. . In respect of 
S. 394, they found him "not guilty" by 
a divided verdict of 6 .against 4. The 
learned Sessions Judge accepting the ver- 
diet of the jury acquitted the first three 
men of all the charges. He also aoj> 


UOu 

con- 

“not 
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copted the verdict; of the jurj* in res- 
pect of five of the charges against 
Bishnu and acquitted him of those 
charges. This was on 28th April 1933. 
He did not then pass any order against 
Jiishnu in respect of S. 394, I. P. C. 
'About ten days later, on 8th May, he 
wrote the following order; 

“lhaye given very careful thought to the 
■case against the accused Bishnu Chandra Das 
under S, 391,1. P G.,and am unable to agree 
with the jury’s majority verdict of ‘‘not guilty." 
I consider the verdict to be perverse and abso¬ 
lutely against the weight of evidence and in the 
interests of justice 1 decide to refer this part of 
the case under 8. 307, Criminal P. 0., to the 
Hon'ble High Court for orders." 

Before we consider the evidence, it 
should be noted that the learned Ses¬ 
sions Judge acted illegally in making 
this imperfect reference. He acted under 
Bub-S. (1), S. 307, Criminal P. C., which 
states: 

"When the Judge disagreos with the verdict 
of the jurors or of a majority of the jurors on 
ail or any of the charges on which any accused. 
person has been tried, and is clearly of opinion 
that it is necessary for the ends of justice to 
submit the case in respect of sudh accused per¬ 
son to the High Court, ho shall submit the case 
accordingly.” 

The learned Judge apparently omitted 
to peruse sub-S. (2) of S. 307 which 
states: 

"Whenever the Judge submite a case under 
this section, beshall not record judgment of ac¬ 
quittal or of conviotion on any of the charges on 
which such accused has been tried.” 

In this ease, if it was his intention to 
irefer the case of Bishnu to this Court, 
he should not have recorded an order of 
'acquittal in respect of any of the charges 
'against him. If on the other hand, he in¬ 
tended to accept the verdict of the jury 
in respect of five of the charges then he 
thereby precluded himself from making 
a reference to this Court in respect of 
the sixth charge. The ease was that 
the deceased Pulin Cbandra Santra was 
a youngman of village Dulley, P. S. 
Sankrail in the District of Howrah. 
Accused Bishnu and one other accused 
were men ••of the same village. Two 
other apeused were men of the neigh-v 
bonring villages. The case is that the 
four men enticed the deceased on false 
pretences to a certain empty hut near 
the village Bailway Station in the even¬ 
ing of Thursday, Ist September, 1932, 
and there they murdered and robbed 
him. Some witnesses were examined, 
who saw the deceased between 4 and 6 
p. m. at the level crossing near the rail¬ 


way station. Some witnesses had also 
deposed as to seeing one or more of the 
accused in the same neighbotirhood. 
Fuliu was Dtft seen alive after that 
Thursday afternoon. On the following 
Saturday evening 3rd September a deai 
body was seen floating in a ditch. In¬ 
formation was given at the local Tbana 
on the same night. A police officer arri¬ 
ved on the morning of Sunday 4th Sep- 
tember. The body was recovered and 
an inquest was held and the relations 
recognized the body as that of Pulin. 

The post mortem examination showed, 
that there were two penetrating wounds 
on the neck which bad cut the jugular 
vein and carotid artery and the subcla¬ 
vian artery. The four accused men were 
arrested on different dates in October. 
We are concerned only with Bishnu who 
was arrested on 15th October. There 
appears to be no doubt on the evidence 
that Pulin was murdered by some per¬ 
sons. His widow P. W. 3 and his father 
P. W. 31 deposed that he bad been 
slightly ailing and on Thursday he left 
home at 4-30 p. m. .vnd was not seen by 
them afterwards. P. W. 29, a clerk and 
P. W. 30 a neighbour deposed that they 
saw Pulin that afternoon near the rail¬ 
way station. Some other witnesses de¬ 
posed that they saw some or all the ac¬ 
cused men at or about the same place. 
Against accused Oalapado, there was no 
evidence at all, except that he was seen 
in the afternoon at or about the railway 
station in company with one or more of 
the accused. In respect of him, the 
learned Sessions Judge stated: 

"The questian is whether the slender circuui- 
atancos are at all sufficient to establish any of 
the six charges as against the accused Dslapado." 

As stated above, the jury unanimously 
acquitted him. The most important 
evidence against the other three men 
was their confessions which they made 
before a Deputy Magistrate shortly afi'er 
arrest and which they afterwards re¬ 
tracted in the Court of the Committing^ 
Magistrate. These confessions differ in ' 
detail but are otherwise more'or less of 
the same'kindi'and there appears to be no 
good reason to imagine that one was in¬ 
duced byanyhopes'of pardou and another 
was voluntary. Against the accused 
Bishnu whose case under S, 394 the learn¬ 
ed Judge has referred themost important 
evidence in his own retracted confes¬ 
sion. The jury apparently by a majo- 
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rity declined to act upon that, confes- 
flion. Puma and Gharu made oonfesaions 
and the jury did not also act upon those 
confessions and the learned Sessions 
Judge acquitted him. There appears 
muo more reason for accepting the con. 
fession made by Bishnu than for accep¬ 
ting the confessions of Puma and Cbaru. 
They all seem to stand on the same 
level. If the learned Judge thought 
that the confessions were voluntary and 
true, then in my opinion he should have 
referred the case of all three accused 
.and not the case of one man only, or in 
the alternative he should have accep- 
ted the verdict of the jury in respect of 
all of them. The learned Judge has 
pointed out that against Bishnu there 
was independent corroboration of the 
statement in his confession that three 
gold studs with a chain and a piece of 
gold which bad been on the person of 
the deceased and also lls. 45 were his 
share of the robbery and with part of 
that money he bought a shirt, a cloth 
and a pair of shoes. On search of the 
house where he and his mother and his 
brother lived jointly, a Sub-Inspector of 
Police found three gold studs with a 
chain and a piece of gold. These were 
identified by the widow and the brother 
of the deceased as his property. The 
Sub-Inspector also took into his custody 
a new cloth, shirt and> pair of shoes 
which the accused had bought. The 
tailor who made the shirt and the shop¬ 
keeper who sold the pair of shoes were 
examined in support of the prosecution, 
in respect of the gold studs, the gold, 
smith P.W. 17 who made them was 
examined. He stated that be made the 
studs for the father of the deceased. In 
In cross-examination, he stated; 'I have 
made many gold studs besides these, 1 
made similar studs for other customers 
also.” 

-^It has been argued that the jury 
were probably not quite-unreasonable 
^ in rejecting the story of the identity 
* of the studs. I am of opinion-that it 
would be futile to consider the evidence 
in dotail, seeing that the reforenoeHtseif 
is misconceived and illegal. The evi- 
dence against accused Bishnu is mainly 
that of his confession which if accepted, 
would make him guilty both of murder 
and robbery. The Sessions Judge has 
chosen to acquit him of the charge of 
murder. Having done so it was not 


proper to refer the case for CQnviotion 
on the charge of robbery. In the oir- 
dhmstances, I would reject this refer- 
ence and acquit the accused. " 
Lort-Williams, J .—I agree. Trial by 
jury is the main foundation of thaj;^ 
great system of freedom, of. which the 
English people are so justly proud, 
which' they won for themselves after 
many centuries of bitter struggle and 
the benefit of which they have exten¬ 
ded to far distant regions of the earth 
under their administration or dominion. 
/For good or evil the Indian legislature 
has decided that in certain circumstan¬ 
ces no man shall be criminally condem¬ 
ned, except upon the verdict of a jury 
of his fellowmen. They have provided 
however under B. 307,. Criminal P. G.. 
that if.the Judge disagrees with the 
verdict of the jury and is clearly of 
opinion that it is necessary for the ends 
of justice to submit the case to the High 
Court, be shall i^nbm'it the case accord¬ 
ingly. Whenever the Judge submits a! 
case under this section, he shall not' 
record judgment of acquittal or of con-' 
viotion on any of the charges on which' 
such accused has been tried. 

In this ease, the Judge agreed with 
the verdicts of the jury in favour of all 
the accused other than Bishnu and in 
favour of Bishnu on all the charges but 
one, and aoquittod them and him of all 
those offences. On the single charge 
against Bishnu under S. S94, he says 
that be considers that it was perverse 
and absolutely against the weight of 
evidence, and that, in his opinion, it was 
necessary to refer that part of the case 
against the accused Bishnu in the inter- 
ests of justice. My learned brother has 
already pointed out the illegality of this 
procedure. Apart from the illegality of 
such an order, it places this Court in a 
most inconvenient,. if not an absurd, 
position. All that is left to us to decide 
is whether Bishnn shall be convicted of 
an offence under S. 394. We have either 
to do tba.t or to reject the reference aUo- 
gether. The learned Judge has' suocea^ 
fully deprived us of any opportunity ot 
remedying the bungling of which he 
himself has been guilty. The Judge ag¬ 
reed with the jury and thought that they 
were right and reasonable in rejecting 
two of the confessions of the accused, 
which had been retracted, but thought 
that they were wholly and absolutely* 



668 Calcutta Mackintosh Bdbn Ltd. v. Shivakali Kumar 1933 


wrong in rejecting the confession of 
Bishnu which also had been retracted. 

Having read the case and listened to 
the argiynents with care, lam at a loss 
to nnderstnd what distinction the learned 
^Judge was able to make between the 
cases of tbe three principal accused. He 
gave tbe jury a most elaborate warning 
about the danger of acting upon retracted 
confessions unless corroborated, yet he 
expresses himself to be surprised when 
they listened to what he said, took his 
advice and followed his directions. Some 
distinction is sought to be drawn on the^ 
ground that there is corroborative evi¬ 
dence in Bisfanu's case. It consists of 
the fact that there was soma evidence to 
show that the murdered man possessed 
some gold studs, and that some gold 
studs were found in a box in the bouse 
of Giris who was Bishnu’s brother and 
with whom Bishnu lived. The box was 
kept on a shelf in Giri’s own room and 
there is no evidence to show that Bishnu 
had access to it. It was said that in 
answer to a question by the Police Ins- 
peotor, tbe mother of these youths pro¬ 
duced tbe key of the box. There is no 
evidence other than this to connect 
Bishnu with these articles. Further, 
the evidence of identification is not at 
all satisfactory. The studs belonging to 
the deceased were said to be ail of a 
common pattern without any distinguish¬ 
ing mark upon them other than an al¬ 
leged dent. 

As a 'further instance of the way in 
which the case has been mismanagedjind 
bungled, tbe question was never put to 
any witness whether the studs dis- 
Covered in Bishnu's house had any mark 
upon them corresponding to that which 
was said to be on one of the studs be¬ 
longing to the deceased man. Weak as 
this corroboration is, what is it corrobo¬ 
ration of ? The corroboration must be 
corroboration implicating the accused in 
the offence with which he is chatged. 
The moat t4at can be said is, that this 
was corroboration of the fact that some- 
l),ody in Bishnu's house was in possession 
of articles which probably had belonged 
( to the deceased man. A mere accurate 
statement of what the so-called corrobo¬ 
rative evidence consisted of, is soffioient 
to show tbe absurdity ofpreteoding that 
there was real distinction to be drawn 
between the case of Bishnu and those of 
, the other prisoners. 


' In vjew of the charge of the learned 
Judge, overloaded as it was with warn¬ 
ings about the alleged danger of acting 
upon the kinff of evidence which was he- 
fore tbe jury in this case, I oannot con- 
ceive how anyone can say that the vorr, 
diet of the jury was unreasonable or 
against the weight of evidence. If this 
man Bishnu was guilty, all the accused 
were guilty, and of murder. The evi. 
denoe, broadly and practically speaking, 
is the same against each. Tbe differences 
are of minor importance. All have been 
acquitted by the jury after a carefuj 
trial. Yet it is suggested that out of 
these three, one ought to be condemned 
by this Court. To my mind, such a re¬ 
sult would be liable to bring the admi¬ 
nistration of justice into derision and 
contempt. Moreover, speaking with the 
knowledge gained by nearly -a quarter of 
a century of constant'practice in criminal 
trials in England, Ijoonsidar that intor-| 
ference with the verdict of a jury, ex-j 
cept in the case of a flagrant and patent 
miscarriage of justice, is dangerous and! 
liable to lead to the condemnation of 
innocent people. This clanger is greater 
in a country in which the administration 
of justice has not yet reached the highest 
standard of efficiency. I agree that this 
reference must be rejected and the ap¬ 
pellant acquitted, not only for tlie rea¬ 
sons stated, but because it has not been 
made in accordance with law. 

McNair, J .—I agree that the learned 
Sessions Judge has disabled himself from 
making a valid reference under S. 307, 
Criminal P. C., by accepting the verdict 
of the jury against the accused Bishnu 
on some of the charges, and I agree that 
the reference should be rejected. 

K.S. Be ference rejected. 
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Amebb Ali, J. 

Mackintosh Burn Ltd. —Plaintiff, 
v, 

Shivakali Kumar—Defendant. 

Original Snili No. 1296 of 1928, Deci¬ 
ded on 6th February 1933. 

(a) TrutU—Riglit of creditor of tructre 
•geintt truitoo and true! proporty ttated. 

Tbe rights of a creditor of trustee are as fol- 
lovrs; 

A decree may be passed against the trustee v.’ho 
hiis made the contract or borrowed tbe monoy 
enforceable against the trustee personally. It 
may also be enforced against his beneficial in' 
teroEt in the estate. But the creditor has no- 
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cifcht to obtain a dooree exscutabl* agaiqat 
the estate. The creditor is not debarred from a 
right of subrogation to obtain the benefit of the 
trustee's right of indemnity by reason of the fact 
that he was not at the date of the transaotion 
uware that he was desling with a trustee. But 
«4he creditor may be impeded by obstacles which 
the estate could raise against the trustee or exe¬ 
cutor: Case law referred, [P 671 C 1, 21 

(b) Trusts—Creditor of trustee— Right of 
subrogation to trustee's right of indemnity 
can be decided in suit by creditor against 
trustee but not in eaecution — Trusts Act 
(1882), S. 32 and Civil P. C. (1908), S. 47. 

Provided the isuit be appropriately framed, 
the matter of subrogation of the creditor 
.to the truatoe’s right of iudemnit/ and question 
.if trustee’s indemnity inay be determined in 
the suit by the creditor against the trustee. But 
it is not open to the creditor to ask the Court to 
investigate the matter of indemnity and subro¬ 
gation in execution, for it is not a matter within 
the Bc^e of S. 47, Civil P. 0, [P 672 0 1,2] 

(c) Trusts Act (1882), S, 32—Enforcement 
of trustee’s right of indemnity—It is doubt¬ 
ful that trust property will be sold. 

It is more than doubtful, whether a Gouit, in 
enforcing tho right of indemnity 'against any 
trustee, will allow actual sale of the trust pro¬ 
perty in execution. [P 673 0 11 

(d) Trusts—Debt incurred by one of trus¬ 
tees for estate—Such trustee sued personally 
and decree obtained—Attachment and order 
for sale of trust property — Only beneficial 
interest of such trustee can be told. 

Where a debt is incurred by a tru.stoe for the 
benefit of the estate and the creditor sues such 
trustee personally and obtains a decree and in 
oxocution of the decree attaches the trust pro¬ 
perty and obtains an order for sale of the pro¬ 
perty, only the beneficial interest of such trustee 
in the trust property can be sold and the ques¬ 
tion of iuderanity and subrogation cannot be 
gene into in execution but such relief must bo 
sought by independent proceedings. [P 673 C 1] 

(e) Trusts Act (1882), S. 32—When creditor 
can claim right of subrogation to trustee’s 
right of indemnity pointed out. 

In order that a creditor may obtain the relief 
of subrogation to the trustee’s right of indem¬ 
nity (1) the plaintiff should sue the trustee as 
a trustee; (2) under 0. 31 and 0. 2, Civil P, C. 
ail the -^trustees should be represented; (S) 
the parties beneficially iutcresteci should be re¬ 
presented; (4) indemnity and subrogation to that 
right should ho claimed. LP C78 C 1] 

(f) Civil P. C. (1908), O. 6, R. 17-Amand- 
■ffcnt of pleadings. 

'Uhe Court should whenever possible assist the 
])laintiff by adding parties and amending plead- 
. ings but not at the stage of execution when it 
would he wrong to do so. 679 0 1] 

Ji. WestmasoU—ht Plaintiff. 

P. C. Basu—for Defdadant. 

B. C. Ghose^tor Sureshwari Dasee. 
Judgment .'-— Tbe application was 
first made to me on 29th August 1932, 
It is, in substance, an appeal from an 
order of tbe Master setting a proclama¬ 
tion of sale of two premises—40, Taltala 
Lane and 102, Corporation Street. The 


Master provided for tbe sale only of tbe 
defendant's beneficial interest in these 
properties. Tbe plaintiff contended 
that he was entitled to have the entire 
interest in the properties sold in.execu- 
tion of his decree against tbe defendanir.<% 
The facts that were presented to me on 
the application were these: In 1926 
the plaintiff-company, at tbe request,, 
of the defendant, carried out extensive 
repairs to tbe properties in question. 
On 10th February 1930 the defendant 
made part payment. On 18th June 
1928 the .plaintiff company filed a suit 
for the balance against tbe defendant 
described as a land owner residing at 
102, Corporation Street. The defen¬ 
dant was apparently living in these pre¬ 
mises. On 10th February 1930 tbe 
plaintiff-company obtained a decree fur 
Ks. 19,020. 

In August 1931 the plaintiff-company 
having failed on its attempt to obtain 
persqnal execution against the defen¬ 
dant 'proceeded to attach the two pre¬ 
mises in question, tbe order for attach¬ 
ment being made on 25th August 1931. 
On 26th January 1932, there was a peti¬ 
tion for sale. On 9th March 1932 the 
order for sale was made by the Master. 
Subseqaently proceedings to settio the 
proclamation of sale under 0. 21, B. G6 
were had before the Master, who settled 
the proclamation of sale in the form 
which is now challenged. The appli¬ 
cation before me was taken out on 4th 
August 193'2. The affidavit in support 
on behalf of tbe plaintiff-company men¬ 
tions in para. 2 that 

"after the completion of tbe work, the plaintiff- 
company came to know that the premises in 
question were trust property.” 

It does not state when ‘the plaintiff- 
company became aware of that fact, i.e., 
whether before or after suit. An affi¬ 
davit in opposition was put in by the 
defendant alleging (para. 3) that the 
plaintiff-company was aware that the 
premises were trust property “before the 
institution of the suit and at all mate-« 
rial times." The defendant challeoge^^ 
the liability to attachment of these pro¬ 
perties, setting out in para. (5) the por¬ 
tions of the will by which tbe trusts 
were created and tbe defendant as well 
as two other persons, Sureshwari Dasee 
and Arunohanlra Basu, were appointed 
trustees, the beneficiary being the family 
deity Sree Sree Janardan Jiu. On 29th * 
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August 1932, counsel appeared on the 
defendant’s behalf and refused to claim 
an indemnity against the trust estate, 
implying that his client had been guity 
of misconduct and was in default to tbie 
^tate. 

Mr. Westmacott, who appeared for the 
creditor, contended that the matter was 
settled by the authority of Bridge v. 
'Maddan (l) and that he was entitled to 
proceed against the property by way of 
subrogation, as was done in that case. I 
was more than doubtful, having regard 
to the frame of the present suit, of the 
correctness of this contention. I was 
however anxious to bring the matter to 
a head and it appeared to me that a 
practicable way of so doing was to re> 
gard this property as the property of the 
defendant, until he should establish by 
way of claim under 0. 21, B. 58, that it 
was trust property. 1 therefore directed 
the application to be renewed upon notice 
to the other trustees, so that this matter 
might be gone into. 1 hoped that when 
all the trustees were before me, should 
fiduciary ownership be established, the 
matter of indemnity could then be dis¬ 
cussed and arrangements be made on 
behalf of the estate to pay off this debt. 

Before the adjourned hearing however 
I looked into the original papers in the 
execution proceedings and found that in 
the original tabular statement, the pro¬ 
perty was definitely stated by the appli¬ 
cant to be trust property. That being 
the case, it did not appear to me that 
I could possibly call upon the defendant 
and the other two respondents to estab¬ 
lish this fact. I was compelled there¬ 
fore to deal with the application in its 
original form. Mr. B. C. Qhose appear¬ 
ed for two trustees other than the de. 
fendant. He contended that they were 
not proper parties to the application, 
that the suit was not a suit against a 
trustee or ‘trustees properly framed, 
that the 46cree was not .a decree 
whieh was binding on ■ the ‘.estate 
. but was. merely a personal decree againsk 
>.t^e defendant, and he asked that his 
Clients should be dismissed from the ap¬ 
plication with costs. Mr. Basu again 
appeared for the defendant. He refused 
to claim an indemnity and stated that 
bis client had got no right to an indem¬ 
nity. 

Mr. Westmacott desired to refer me 
' 1. (1904) aiTO^ 1034=9 Q W N 9. 


to .the will, which contains the clause- 
specifically providing for an indemnity 
to the trustees., He contended that he- 
was right in suing the trustee who htfd 
made the contract, without joining the 
other trustees. He contended further' 
that, having regard to the decision in 
Bridge v. Madden (l), he was entitled 
to proceed with the question of subro. 
gation, on notice to the other trustees 
in execution, or at a subsequent hearing 
of the suit. The questions of law and 
of procedure which arise upon theso 
facts may be stated as follows: 1. Whab 
are the rights of a creditor of a trustee: 
(a) against the trustee; (b) against the 
trust estate? 2. If the creditor has 
rights against the trust estate, what is 
the procedure by which these rights 
may be enforced ? 3. Assuming thac 

such rights can be enforced, what is the 
relief which the creditor can obtain ? 

1 will first deal with these questions 
in the abstract and then apply the result 
to the facts of the present case. 1. In 
considering the rights of a creditor, I 
shall in the first place, make no distinc¬ 
tion between a man who has lent money 
to a trustee for the preservation of the 
estate that money having been admittedly 
applied for that purpose, and a contrac¬ 
tor who has carried out repairs under a 
contract with the trustee. Secondly, 1 
propose to disregard any possible dis¬ 
tinction between the case of a trustee 
under English law and the head of a re¬ 
ligious trust in India, It has frequently 
been suggested that the right to proceed 
against the trust estate in the latter case 
is more^extensive. Having regard to the 
ruling of the Judicial Committee in 
Niladri Sfahu v. Chaiurbhuj Das (2) and 
the form of the decree approved by the 
Board (p. 154 of 6 Pat.), I am not so 
certain. But, in this case, no point has 
been made of the beneficiary being the 
family deity and the matter has not been 
argued upon the basis that the defen¬ 
dant is other than a trustee in the ordi¬ 
nary sense. Ip my opinion, the three 
rules applicable to the first question are: 

(l) A decree may be passed against 
the trustee who has made the contract 
(or borrowed tbe money) enforceable! 
against the trustee personally. It may 
also be enforced against his beneficial 
interest in the estate. For examples of J 

2. AIR 1926 P 0 112=98 I 53 I A 269 

=6 Pat 189 (PC). 
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3uoh an order, see In re Evans, Eyans v. 
Evans (3) and the decree already re¬ 
ferred to in Niladri Sahn v. Chaturbhuj 
'D<*s (2). 

I (2) The second principle is that the 
ioreditor has no right to obtain a decree 
executable against the estate : see In re 
'Morgan, Pjillgrein v. Pillgrem (4): 

“ The aTgument in support of the summons 
has almost gone the length of suggesting that 
trust property in the hands of a trustee may be 
seized by his execution creditor. In my judg¬ 
ment nothing is plainer than this, that the pro¬ 
perty which can be taken under an execution is 
only that property to which the execution debtor 
Ts beneficinlly entitled, and that no property of 
which he is only a trustee can be taken." 

In another place. Fry, J., remarks : 

" In making these observations I say nothing 
about the right which the oxcoutor undoubtedly 
has to come against the assets of the testator." 

With that proposition and its oonse* 
Quenco I will deal next: See also Strick¬ 
land V. Symons (5). As to Indian au¬ 
thorities, see In the matter of Shard (6), 
Sudhir Chandra Das v. Gobinda Chan¬ 
dra Boy (7) and Sivaminatha Aiyar v. 
Srinivasa Aiyar (8). With regard how- 
over to the last quoted case, the observa¬ 
tions at p. 261 must not be read as lay¬ 
ing down that a trustee or executor is 
only entitled to an indemnity in the 
circumstances there mentioned. If it 
was intended to lay down any such pro¬ 
position, I respectfully dissent. 

(3) There remains the right of the 
executor or trustee "to come against” 
the assets of the testator or trust estate. 
That is to say, of the trustees’ right of 
indemnity, and the right of the creditor 
by subrogation to obtain the benefit of 
that indemnity. I shall assume, for the 
purpose of this case, notwithstanding 
certain expressions in In re Evans, 
Evans v. Evans (3) and in Strickland v. 
Symons (5), and,so far as I am concerned, 
I think it to be.the law, that the creditor 
is not debarred from a right of subroga- 
tiUn by reason of the fact that he was 
not at the date of the transaction aware 
that he was dealing with a trustee. The 
nature of the creditor’s right of suhrogat 
tion and its limitations were finally 
stated, so far as English law is oonoerned, 

3. (1887) Si Ch D 697=66 L T 768=:S5 W B 6^ 

4. (L881) 18 Ch D gSssSO L J Ch 884=£46 L T 

183. 

5. (1884) 26 Ch D 216=53 L J Oh 582=51 L T 

406. 

6. (1901) 28 Cal 674. 

7. AIR 1918 Cal 688=41 1 C 503=45 Cal 638. 

8. (1917) 33 I G 172. 


in; In re Johnson, Shearman v. Bobinson 

(9) . The principles there laid down 
were applied to India by Sale, J., in 
Shard’s oa,Be (6) and have been explained 
in detail by Mukerji, J., in Maipindros 
Chandra Nandi y. Sndhirkrishna BanerjfM 

(10) , where all the more important En¬ 
glish authorities are set out. It will be 
seen from the abovomentioDed oases that, 
subrogation is a circuitous and uncertain 
route. The creditor may be impeded by 
any obstacle which the estate could raise 
against the trustee or executor. To use 
another metaphor, the creditor has the 
right to step into the shoes of the trus¬ 
tee, but these shoes may be too small, 
or may not be there at all. However, 
adequate or not, such is the only right 
which the law allows the creditor vis a 
vis the estate. 

The next question is the question of 
procedure. Assuming that the creditor 
has a right of subrogation to the trus¬ 
tee’s indemnity, how is >'that right to be 
enforced ? In England three ooursee 
appear to be open to the creditor : (1) 
To take out a summons in an administra¬ 
tion suit. This may perhaps be described 
as the normal procedure : See as an 
example : Be Kidd, Kidd v. Kidd (ll). 
(2) To take independent proceedings for 
administration, by action or by origina¬ 
ting summons: See example of origina¬ 
ting summons : In re Bach Walker v. 
Bach (12), of action : Be John Shorey^ 
Smith V. Shorey (13). (3) To claim the 
right in the same suit, i. e., the suit 
filed by the creditor against the trustee 
for recovery of the debt: See Baybould 
V. Turner (14). la that case, the trus¬ 
tee, being a normal and honest trustee, 
was himself claiming bis right of in¬ 
demnity. It further appears that the 
parties necessary to determine the trus¬ 
tees’ claim to indemnity were before the- 
Court. Owing to unfamiliarity with 
English procedure, I am not clear from 
the report whether "the parties, inter, 
ested in defending the estate,wera 
oi^gihal parties to the salt or were addellk,. 
on the summons, or whether the matteny 

9. (1880) 16 Oh D 518=19 L J Oh 745=43 LT, 

872=29 W R 168. 

10. AIR 1932 Cal 182=1361C 893=59 Cal 216. 

11. (1894) 70 L T 618=42 VV B 571, 

12. (1892) W N 108. 

13. (1898) 79 L T 349. ■ 

14. (1900) 1 Cb 199=69 L J Ch 240=18 W R. 

301=89 L T 40. 
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was investigated merely upon a sum. 
mons or upon a further hearing. 

In India, there is no doubt that the 
first Sform ’ of procedure is available. 
The second form of procedure, that is to 
say, by way of an independent suit, is 
uigain, in my opinion open to the parties, 
and in a proper case I presume that such 
>iproceeding8 could be taken under Cb. 13 
of the rules and orders by way of origina¬ 
ting summons ; See Shard's case (6), 
Swaminatha Aiyar v. Srinivasa Aiyar 
K8) and Ammalu Ammal v. Namagiri 
Ammal (15). The difilcalty is as to pro¬ 
ceedings to enforce the right of subroga¬ 
tion in the same suit. In Bridge v. 
Madden (l) this course was taken, and 
no doubt the pleadings in Bridge v. 
Madden (l) were framed with a view to 
avoiding the difiloulty created by the 
decision of Bale, J., in Shard’s case (6) 
In Bridge v. Madden (l) the trustee was 
sued as a trustee; the beneficiaries were 
parties, a declaration was claimed in the 
plaint that the trustee sued was entitled 
to an indemnity and that the plaintiffs 
wore entitled to be subrogated thereto. 
On a further hearing of the suit, under 
the liberty to apply (as I read the case) 
the matter of subrogation and indemnity 
was gone into. In Sudhir Chandra Das 
V. Gobinda Chandra Boy (7), the Judges 
on the appellate side clearly considered 
that this matter could have been gone 
into in the suit, but ultimately referred 
the creditors to a claim in the adminis¬ 
tration action which was then pending. 
In Ammalu Ammal v. Namagiri Ammal 
(15), the matter of procedure was dis- 
cusbsd at considerable length, and the 
two Judges differed. I prefer the view 
lof Kumaraswami Sastri, J., to the effect 
that, provided the suit be appropriately 
framed, the matter of subrogation and 
indemnity may be determined in the 
suit by the creditor against the trustee. 
This, I think, clearly appears' from 
Manindrit Chandra Nandi v. Sudhir- 
krishna Banerji (lO), the case to which 
• jl hav3 already referred, where the Codrt 
\.pn appeal expressly remanded the case 
' for the lower Court to go into this 
.question. 

(4) Yet another method of proceeding 
has been suggested. It is contended on 
behalf of the creditor that it is open to 
the creditor to ask the Court to iavhs- 
, tigate the matter of indemnity and 
15. AIR 1913 Mad 800=48 i d 760. 
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subrogation in execution, that the Courtl 
will add such parties as may be necessary’ 
and direct an ^inquiry. In my opinion, 
this is not correct. It is not a matter 
within the scope of S. 47, Civil P. C.. 
Code, and I am unable to see that there 
is any room for an investigation which 
may involve a trial of serious issues 
between trustee and cestui qui trust, 
and the taking of accounts, in execu¬ 
tion. 

There remains the question of the 
form of relief. I desire to say some¬ 
thing about this. Assuming everything 
in favour of the plaintiff-company, it is 
by no means clear that it necessarily 
follows that the plaintiff.company would 
be entitled to have the properties in 
question put up for sale. On this point, 
there has I believe been in this Court a 
certain amount of misconception. ' In 
Stolt v. Milne (16), the right of the 
trustee was stated to be a charge upon 
the corpus and income of the estate. 
The matter is explained fully in the 
notes to Brett’s Equity Cases, 4th Edn„ 
207. In Peary Mohun Mukerjee v. Na- 
rendra Nath (17), a ruling of the 
Board, the proposition is laid down as 
applying to India. The question is what 
is the nature of that charge and how is 
it to be enforced ? It appears to me 
that, subject to certain qualifications, 
that charge can rarely be made effective 
by way of sale; Drake v, Williamson 

(18) and the order made by Lord Ro- 
milly in that case, also Boicman v. Tltll 

(19) . In both these oases, which hap¬ 
pen to be cases of ohapal trusts no s.alo 
was allowed, a charge was declared with 
a right to recover against any income and 
liberty to apply if the chapel was ever 
sold by the trustees. In the Trusts Act, 
1862, which does not specifically apply to 
the trust in question, the right of the 
trustee is described in S. 32. This sec¬ 
tion provides in para. 1 for a general 
right of indemnity and in para. 2 that; 

' Such indennity shall be a first charge upon 
.the trust pro^rty foe such expanses and inte¬ 
rest thereon, bat such charge unless the expenses 
havabeoa ineurred with the sanction of a princi¬ 
pal civil Court with original jnrisdiotion .shall be 
enforced only by p»ohibiting any disposition of 
the trust property without previous payiuenl of 
each expenses and Interest.” 

16. '(1884) 25 Oh D 710=50 L T 712. 

17. (1903) 37 Cal 829=6 1 0 401=37 I A 27 (1*C). 

18. (1858) 96 Beav 022=6 W R 824=4 Jur N 8 

1009. 

19. (1907) 1 Ir 451. 
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It ia more than doubtful ^therefore 
whether a Court, in enforcing the right 
){ indemnity against any trustee, will 
, allow actual sale of the trust property 
in execution: see Narayanan v. Laksh- 
manan (20), where this view is taken. 
[ do not say that in some oases toi in¬ 
stance in the case of family trusts, or 
where the trustees are substantially the 
persons beneficially interested, the 
Court might not, in certain oiroumstan- 
ces allow sale; but I draw attention to 
the general rule of law. Again I would 
referiiB appropriate to the form of de- 
■cree in Niladri Sahu v. Chaturbhuj 
Das (2), whereby a receiver was ap¬ 
pointed of the whole estate, to get in 
the trustees’ beneficial interest in the 
income and apply this in satisfaction of 
the debt. It remains to apply the prin- 
•ciples above discussed to the facts of 
the present case, (l) In the first it fol¬ 
lows that the form in which the master 
settled the proclamation of sale was per- 
fectly correct. It was only the benefi¬ 
cial interest of the defendants in the 
estate which could be sold. (2) In the 
second place, on the application as male 
I could not possibly have gone into the 
•question of indemnity and subrogation. 
ill) The last matter for consideration is 
whether having regard to the frame of 
suit in this case, it is possible for me to 
•order a further hearing of the suit so as 
to afford the plaintiff an opportunity of 
establishing his rights against the es¬ 
tate. 

In my opinion the suit is not properly 
framed for this purpose. I do not pro¬ 
pose to hold that a creditor cannot sue 
the trustee with whom he contracted as 
has been done in this case and not ulti¬ 
mately proceed against the estate by 
way of subrogation, but that, if this 
course is taken, relief .against the es¬ 
tate must be sought by independent 
proceedings. In my opinion to enable the 
i>laintiff to obtain this relief in one suit: 
(a) the plaintiff should sue the trustee as 
a trustee; (b) under O. 31 and 0.3, Civil 
,P. C., all the trustees should be joined; 
(c) the parties beneficially interested 
should be represented; (d) indemnity 
and subrogatiuDB to that right should be 
claimed. 

I am the first to agree that the Court 
should, whenever possible,' assist the 
plaintiff by adding parties and amend. 
20i (loio'aa Mad 456=ad 1 C L 
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ing pleadings, but in this ca$e and atj 
this stage, I am quite clear that itj 
would be wrong to do so. The result isi 
that the application is dismissed. I 
have been asked to give costs to the trus¬ 
tees who have been added, but,' for 
sons which T think are app^irent frooK 
my judgment, I make no order as to 1 
costs. Although I have made no order ^ 
as to costs, this will not preclude 
trustee Sureshwari Dasaee, should any 
administration proceedings be taken, 
from asking the Court to allow her to 
he ioHemnified in respect of such costa 
out of the estate as between attorney 
and client. 

Since giving j'udgment I have been 
fortunate enough to obtain the views of 
the Chief Justice on the matter of prac¬ 
tice involved in Bayhould v. Turner 
(14). What took place in that ease is 
as follows: There was a suit for da¬ 
mages on the ground of tort against a 
trustee in the King’s Bench Division. 
There was then a completely separate 
proceeding (the prooeo:iing reported) on 
the Chancery side upon summons, pro¬ 
bably originating summons to which 
the persons interested in protecting the 
estate against the claim to indemnity 
were parties. It is therefore no autho¬ 
rity for an argument that the question 
of indemnity and subrogation can be 
gone into upon a summons in the suit. 

K. S. Application dismissed. 
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Buokland, j. 

Beni Madhab Khettry —Plaintiff, 
v. 

Abdul Bazak —Defendant. 

Civil Suit No. 1510 of 1932, Decided 
on IStb December 1982. 

sft Civil P. C. (1908), S. 11—Deeltion in in¬ 
solvency proceedings does net operate as res 
judicata in subsequent suit—Insolvency. 

As insolvency proceedings are not suits within 
the meaning of S. 11 and a decision in the couko 
of such proceedings on a certain point does not 
operate as res Judicata in a subsequent suit; 21 
Col 900, Diet; Af A 1919 Ail 229 and AIR 1918 
All 846, Ue/. IP.674GA,5J • 

L. P. E. Pugh and U. Banerjee^n 
Plaintiff. 

Fazul Haq and J. C. Hazret —for Da-1 
fondant. 

Judgment .—This is a suit to recover 
the sum of Bs. 11,019-3-0 from .the de¬ 
fendant as money lent and advanced. 
The plaintiff alleges that on certain days 
in the months of September and OotobcA: 
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1930 he lent Rs. 10,000 in all to the de¬ 
fendants. Defendant 1 did not deny the 
loan, and his defence to the suit has al¬ 
ready been disposed of, and a decree has 
been made against him in circumstances 
which I stated at the time. The defen- 
tt°ant Abdul Sovan has appeared at the 
hearing and contested the suit on two 
grounds; (l) that he was not a party to 
the loan, which means that he was not 
in partnership with Abdul Razak, and 
that the suit is barred by res judicata 
by virtue of the judgment by Ameer 
Ali, J., when exercising the InsoHenoy 
Jurisdiction of the Court. 1 will deal 
with the last point first. 

The matter in which my learned bro- 
ther delivered his judgment just referred 
to was an application by six creditors to 
adjudicate the present defendants as in¬ 
solvents. My learned brother held that 
there was no act of insolvency. Abdul 
Sovan on that occasion denied that he 
was a partner with Abdul Bazak, and 
Ameer Ali, J., held that he was not a 
partner. S. 11, Civil P. C., provides that 
no Court shall try an;^ suit or issue in 
which the matter in issue has been in 
issue ia a former suit. It does not refer 
to a cause application, matter or other 
proceedings, but to a suit, and it is un- 
jquestienable that the proceedings before 
my learned brother in which he delivered 
his judgment were not a suit, and in my 
opioion this point is conclusive. 1 have 
however been referred on behalf of the 
defendant to two decisions oftbeAllaha- 
bad High Court in the earlier one of 
which, Pitaram v. Jujhar Singh (1), the 
learned Judges took a contrary view, but 
I find that in so doing they observed: 

“Thoagh it is not necessary for the decision 
oC this case to determine the point, we are fur¬ 
ther of opinion that an application heard and 
dotormiued in the way this application was dis¬ 
posed of is in fact a suit." 

The case cannot therefore be taken as 
an authority for the proposition in sup¬ 
port of wbioh it is cited, for it would* ap¬ 
pear that asioordiog to the learned Judges 
themselves the opinion expressed was, 
c |?i'ter dictum. However in Irshad Hus- 
■i-in V. Gopi Nath (2) when a similar 
point came before the same High Court, 
the learned Judges expressed great doubt 
on the point: 

“If we had to consider the matter in the ab¬ 
sence of authority wa doubt very much whether 
the ordor^f Mio insolvency Oourt and the Court 
'l. Alli’luis All .'iVc=43 f 0 573=3y'ATl CWr. ~ 
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of appeal from that order can operate as res judi¬ 
cata.^' ’ 

After pointing out that there was no 
previous suit between the parties, they, 
referred to Pitaram v. Jajhar Singh (1) 
which they said they were bound to fol¬ 
low or refer the appeal then before tbemi 
to a larger Bench for reconsideration of 
the question involved; but having come- 
to the conclasion that no injustice had 
been done they refrained from doing so. 
There is no authority for construing 
S.ll in relation to a judgment delivered 
in insolvency proceedings otherwise than 
strictly, but reference has also been 
made to the general principles of res 
judicata on the ground that the Code ia 
not exhaustive, but if that is so, it is 
contended that the question of partner¬ 
ship never arose and the judgment on 
tb>s point was superfluous because until 
it was held that there had been an act of 
insolvency the question of partnership 
was immaterial. This differentiates the 
present case from Peary Mohun Muker- 
jee V. Ambika Churn (3), the only other 
authority cited for the defendant, in 
which an earlier suit was bound to fail 
for want of notice required by the Ben¬ 
gal Municipal Act, but there had been 
a decision upon the merits. Neverthe¬ 
less it was held that such earlier decision 
barred a subsequent suit upon the 
merits, and that the plea of res judicata 
must prevail. Where there are two or 
more issues, any one of which would dis¬ 
pose of the suit, it may well be that a 
decisioD on any one of them will be res 
judicata, but that is by no means thej 
case here, and in my judgment this suit 
is not barred by the principles of resl 
judicata. 

1 DOW turn to the facts and the only 
issue to be decided is whether or not 
Abdul Sovan was a partner with his 
father, Abdul Bazak, in the business for 
which the money w-ts borrowed. A con¬ 
siderable body of evidence has been ad- 
duced on behalf of the plaintiff, and 1 
do not propose to examine it in very 
great detail for the reason that evidence 
moat be closely scrutinized and com¬ 
pared where it is sought to prove that a 
particular fact happened on a particu¬ 
lar day at a particular place, but where 
it is sought by evidence to establish 
facts proving a continuous legal relation, 
the matter takes on a somewhat diffe- 
"a '(Loubj 24 Cai ooa 
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rent aspect. (After diBoussing Ihe evi¬ 
dence, the juflfimont concluded.; In my 
judgment the defendant was a partner at 
»ll material times with his father Abdul 
Razak, and must be held liable with him 
•• for the moneys claimed in this suit. 
There will be judgment against him for 
the amount claimed, coats and interest 
on ju dgment at 6 per cent. Reserved 
costs, if any. 

K.s. Suit decreed. 
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Guha, J. 

On difference between 
S. K. Ghose and M. 0. Ghose, JJ. 

Nirmata Bala Devi —Complainant. 

V. 

Be jay Pada Ganguly —Defendant. 

Criminal Ref. No. 269 of 1932, Deci* 
ded OJ 2l8t February 1933, from order 
of Dist. Magistrate, Howrah. 

Criminal P. C. (1898), S. 488 {4)-Order 
based on compromise that parties would live 
apart as before, is legal—But wife must sub* 
mit to other terms of compromise before 
maintenance order can be enforced. 

Per Cluha and S. K. (those, JJ.—An order 
undar S. 48H (4) for maintenance based on a 
compromise between the husband and the wife 
that (hoy would continue to live apart as they 
had been doing is not illegal because based on 
such a compromise. The wife however if she 
wants to enforce the order as to maintenance, 
must submit to other terms of the oom!;romise. 
(M. C. Ohose, J., Contra.) (P C76 CS; P 67C 0 1] 

Probodh Chandra Chatterji —for Peti- 
tioner. 

Sures Chandra Talukdar, Dhirendra 
Nath Ohose and Jyotish Chandra Guha — 
for Opposite Party. 

Facts —An application for mainte¬ 
nance instituted by one Nirmala Bala 
Debi underS. 488, Criminal P.G., against 
her husband Bejoy Pada Ganguly was 
compromised. The first term of the 
compromise was that the parties should 
continue to live separate from each 
other as they were doing. The wife 
“'was to get a monthly allowance of Bs. 15 
‘ 80 long as the husband was in receipt of 
. his present income, and the wife was 
not to have any title to a certain bouse 
(subject to the result of a title appeal 
then pending) and there was an order in 
terms of the compromise. An order was 
accordingly made. 

S, K. Ghose J. —The order of mainte- 
,nunco by the learned Magistrate, Mr. 
iFell did not become illegal merely be¬ 
cause it was b.a8ed on a' compromise one 
of the terms of which was that the wife 
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should live separate from the husband. 
The order was in fact given ofTeot to and 
in the circumstances of the case, the 
aforesaid term of the compromise can¬ 
not be taken as a ground for reversal of 
the order of maintenanee. The refar- 
eoce is rejected. ''S 

M. C. Ghose, J .—I regret to differ. 

S. 488 (4) says that no wife shall be en- . 
titled to receive an allowance from 
husband under this section it she .... 
withoift any sufiioient reason refuses io 
live with him or if they are living sepa¬ 
rately by mutual consent. I think there¬ 
fore in this oase 8.488 has no application 
and tbs Magistrate acted without jurisd ic- 
tion in ordering Be. 15 a month to boj 
paid under this section. The compro¬ 
mise is an agreement which may pos¬ 
sibly be enforced in a civil Court; an 
order under this section does not appear 
to me to be legal. I would accept the 
reference, or if you like, we may issue a 
notice to the parties and the Magis- 
trate, and if they appear, transfer this 
to the Division Bench, 

(The matter (hen came before Cuba, J. 
who deliveied the following judgment.) 

Guha, J .—This is a reference made 
by the learned District Magistrate of 
Howrah, recommending that certain 
orders purported to have been made 
under S. 486, Criminal P. G. be set aside 
for reasons stated by the learned Magis¬ 
trate. The facts of the esse leading up 
to the reference to this Court, h^ive been 
placed before me by the learned advo¬ 
cates for the parties, and the orders 
which in the learned District Magis¬ 
trate's opinion require revision by this 
Court, have been commented upon in 
detail. 

On a very careful consideration of the 
materials placed before me, I am unable 
to agree with the learned District Ma¬ 
gistrate that the original order passed 
by Mr. Fell, on 29th January 1932, fix. 
ing the maintenance allowance at Bs. 16 
itt pursttance of a settlement arrived at 
by the parties concerned, the busband^id 
the wife, should be interfered with,^l 
any way. The order was no doubt l)asiM|^ 
on a compromise, but it could not on' 
(bat account be held to be illegal. The; 
order as made by Mr. Fell was subsi-i 
quently given effect to by the husband' 
against whom the order for inaiiitenanca 
was made. The parties it appyais bav<^ 
for sometime i.ow been litigating in the 
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jCivi] Courta, over a matter arisin^r out 
of a clause containci^ iu the compromise 
|hy which the amount of maintenance 
,allowance was fixed; but the wife if she 
IcboQses to get the benefit of the order 
Irassed in her favour so far as the main- 
' tenanco payable by the husband wn 
concoined, must abide by the terms of 
^he settlement by which the mainte- 
]n<ii>ce allowance was fixed and given 
elfoct to by Mr. Pell on 29th January 
1932, by his order made under S. 488, 
Oriminal P. 0. 

The order of 29th January 1932, must 
be treated as the final order binding the 
parties, and the subsequent orders to 
which reference has been made by the 
learned District Magistrate in, his letter 
of reference to this Court, appear to be 
in the nature of consequential orders, 
which must be allowed to stand. It 
must be distinctly understood that the 
wife would not be entitled to any 
amount in excess of the amount of 
Rs. 15 mentioned in the order of Mr. 
Fall, based upon a compromise. In the 
above view of the case regard being spe¬ 
cially bad to the position taken up by 
the learned advocate for the wife, Nir- 
mala Bala Debi, that his client would 
not lay any claim to the premises No. 44 
Ohatterjipara Road, Eorth Bantra, that 
she would not be entitled to the rents 
collected from tenants on the said pre¬ 
mises, and that her maintenance allow- 
ance from her husband is limited to 
Rs. 15 as fixed by compromise, the refer¬ 
ence is rejected. The orders for the re¬ 
vision and cancellation of which the re¬ 
ference was made are allowed to stand. 

n K. Reference rejected. 

^A. 1. R. 1933 Calcutta 676 

Lort-Williams asd McNair, JJ. 

Bajabuddin Mondal —Appellant, 
v. 

Emperor—Opposite Party. * 

Criminal Appeal No. 1030 of 1932, 
Decided on 30th June 1933. 

' Critoiaal P. C. (1898), S. 236—Married 
seixed, taken away and raped — Charge 
^ dnder S. 368, 1. P. C., for kidnapping or 
I abduction—S. 236 has no application—Penal 
Code (1860), S. 366. 

A married woman aged 15 had gone outsider 
her husband's hut at night in order to make 
water, and had been seized, taken away and 
raped by the two accused. Charge was framed 
under S. 360,1. P. G., for kidnapping or abduc- 
<tion of the woman: 

Held'. th.at the case did not come within 


the provisions of 8. 236, Criminal P. 0.: AIR 
1081 Cal -fH, Ref. [P 077 C 1) 

(b) Criminal P. C. (1898), Ss. 222 and 537 
—Particulars shquld bo given in charge. 

It is not suOiciont merely to charge the ac¬ 
cused in the bare words'cf a section of the Code. 
Particulars roust always be given suiEciout to , 
give him notice of the matter with which he is 
charged, but omission to give such particulars is 
uo ground for setting aside conviction if such 
omission had occasioned no failure of justice. 

LP 677 C 2) 

ift (e) Criminal'P. C. (1898), Ss. 233, 236 
and 537—Two distinct offences included in 
charge in alternative—Casonot coming under 
S. 236—Defect is mere irregularity and not 
illegality—Penal Code (1860), Ss. 359 and 
362. 

Kidnapping and abduction are two distinct 
offences. Where in a charge two such distinct 
offences are included in the alternativo and tiio 
case does not come under S. 286, the defect is 
only an irregularity and not an illegality and 
is cured by S 537 unless a failure of justice has 
l^n occasioned to the accused: Case law re¬ 
viewed. [P 677 0 2) 

(d) Criminal P. C. (1898), S. 235 (2) - Ac¬ 
cused separately charged with kidnapping 
and abduction can be tried for each of such 
offences at one trial — Penal Coda (1860), 
Ss. 359 and 362. 

If the accused is charged separately with kid¬ 
napping and with abduction he can be tried at 
one trial for each of such offences: AIR 19i2 
Cal 573, Ref. IP 678 C 2; P 079 C Ij 

Sures Chandra Talukdar and Surajil 
Chandra Lahiri —for Appellant. 

Biremar Chatterji —for the Crown. 

Lort-Williams, J. — The appellant 
and another accused were charged with 
offences under Ss. 366, 376, 497 and 498, 

I. P. 0., and were convicted of offences 
under Ss. 366 and 376 and sentenced 
each to five and seven years respectively, 
to run oonourrontly. The only point of 
substance raised on this appeal is, tliat 
the charge under 8. 366 was in form 
^legal, and that the appellant was pre¬ 
judiced thereby. The charge read as 
follows: 

"That you on or about 29th May 19!<2, at 
Makharpur, Nowgaon P. S., kidnapped or abduc¬ 
ted a woman, to wit, Bela Bibi, in order that 
the said woman may be forced or seduced to 
illicit intercourse and thereby committed an' 
ofienoe punishable under 8.866,1. P. C.” 

The contention on behalf of the appel¬ 
lant is that 8. 233, Oriminal F. 0., pro¬ 
vides that for every distinct offence 
there shall be a separate charge, and 
that kidnapping and abudoting are dis¬ 
tinct offences. S. 236, Oriminal P. 0., 
provides that if a single act or series of 
acts is of such a nature that it is doubt¬ 
ful which of several offences the facts 
which can be proved will constitute, 
the accused may be charged in the 
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alternative with having committed sotfia 
one of the said olTences. AcccA'ding* to 
the Indian Penal Code, kidnapping ia of 
t.wo kinds; kidnapping from British 
India and kidnapping from lawful guar- 
,,dianfihip S. :-59, I. P. 0. 

* ‘‘Whoever conveys any person beyond the 
limits of British India without the consent of 
tbivt person, or of some person legally authorized 
to c'onscnton behalf of that person, is said to kid* 
nap that person from British India;’’ 8.360,1.P.O, 

‘ Whoever takes or entices any minor under 
n years of ago, if a malfi, or under 16 jears of 
ago if a female, or any person of unsound mind, 
nut of the keeping of the lawful guardianship of 
'.ui'h minor or person of unsouiid mind without the 
* cuM.'enl of such guardian, is said to kidnap such 
minor or person fiom lawful guardianship:” 

K. £01, 1. P. 0. 

"Abduction” is described in S. 362 as 
follows: 

‘'Whoever by force compels, or by any deceit¬ 
ful means induces, any petsoii to go from any 
place is said to abduct that person.” 

Section 363 provides the punishment 
for kidnapping, S, 364 for kidnapping or 
allducting in order to murder, and S. 365 
for kidnapping or abducting with intent 
to conhne. S. 366 provides that 
‘‘whoever kidnaps or abducts any woman with 
intent that she may bo compelled, or knowing it 
to bu likely that she will ho compelled, to marry 
any person against her will, or in order that she 
may lie forced or sodiiced to illicit intercourse, or 
know iug it to be likely that she will be forced or 
seduced to illicit iiitorcourso. shall be punished 
iiith iniprisoiiuienl of either description fora 
tiTir. which may extend to ten years and shall 
also be liable to hne. And whoever, by means of 
criminal intimidation, as dehiicd in this Code or 
of abuse of authority or any other method of 
coinpuldon, induces any woman to go from any 
place with iiitout that she may be, or knowing 
iliat it is likely that she will bo, forced or 
seduced to illicit intercourse wlthanotbor person 
shall also be puuishablo as aforesaid.” 

Llula Bibi was married, and was 15 
yeiiiy old at the time when the alleged 
olKuce was committed. She had gone 
outside her hnsbaod’s hut at night in 
Older to make water, and had been 
seized, taken away and raped by the 
two accused. Having regard to the 
t decision in Mcher 8heih v. Kmperor (l),. 
f jit is clear that th; case did not oome 
. within the provisions of S. 236, Criminal 
P. C. It is equally clear that the in. 
I'lredients of the two otl'onoes of kidnap- 
iping and abduction are dilTorent. The 
charge not only referred to each of these 
distinct offences in the alternative, but 
failed to give any particulars 4o show 
wiiich kind of kidnapping was alleged, 
or the age of the woman, or alterratively 

1. AIR 1931 Cal 4U = 1031 Cr 0 610= =182 I C 
254=82 Ct L J 692=5'J Cal 8. 


whether unsound ness of mind was al¬ 
leged. Such a charge leaves the accused 
without any sutficient indication of the 
case which he will have to meet. Whe¬ 
ther be must ceme prepared with evi¬ 
dence to show that the girl was over 16, 
or not in the keeping of her lawful guaVts^ 
dian, or that she was taken with the ^ 
guardian’s consent, or whether he must J 
direct his efforts to proving that 
came away of her own free will and 
without the use of force or deosit. It! 
is not BufSoient merely to charge the 
accused in the bare words of a section 
of the Code. Fartioolars must always! 
be given sufBoient to give him notice of 
the matter with which he is charged 
(S. 222, Oriroinal P. C ). The charge in 
the present case was defective in these 
respects, but I cannot say that the 
omissions have occasioned a failure of 
justice. Consequently, S. 537, Criminal 
P. 0., applies, and the conviction cannot 
be set aside on this ground alone. 

But the charge also offends against 
the provisions of S. 283, Criminal P. C., 
two distinct offences in the alternative 
having been included within it, in cir¬ 
cumstances to which B. 236, Criminal 
P. C., does not apply, and on this point 
1 agree with the decision in Majizaddi 
v. Emperor (2). It is argued however 
on behalf of the Crown that this also is 
a mere irregularity and is cured by 
S. 537, Criminal P. G, On the point 
whether, and in what oircumstances, 
this section is 'applicabie, there has beeu 
much divergence of opinion. Prior to 
1900, a number of differing decisions 
had been given in the Indian Courts, 
Caloutta, and some of the other Courts 
being at variance. In that year, in the 
case of Abdur Bahman (3) it was decided 
by a Full Bench of this Court, contrary 
to previous decisions of the Court, that 
without any doubt the section could be 
applied to any case of misjoinder under 
S. 234, Criminal P. C., subject of course 
to the provisp that no failure of justice 
had been oeoasioned thereby. Sir Ifrau- 
ois Maclean, C. J., and his* brcT^bo/ 
Judges disagreed with the opinion of 
Comer Petberam in ljueen~Evtpress v. , 
Chandi Singh (4) at p. 396 that the , 
"trial was illegal, It having been a trial ivhidi is 
ptehlbitod by the ternaa of the law as contained 
in S. 23?, and we do not think that 8. 337, 
which cures errors omissions, or irregularities, 

'Is' aTb 1Uz 7 Car644=i04 1(3 245.' 

3. (1900) 27 Cal 839=4 C \V N 656 iF B) 

4. (Ic87} 14 Cal 395. 
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is intended to cuie or does cure an absolute 
illpfi-ility.’' 

Sir li'rancis Maclean considered that 
if this view were well-founded, 8. 537 
mi('ht as well be struck out of the Code 
for every error or irregularity in so far 
it contravened the provisions of the 
Code, was in a sense illegal. These opi¬ 
nions however were expressly dissented 
fixim.by the Privy Council in Subra- 
mcCnia Iyer v. Emperor (6). Their Lord- 
ships were unable to legard disobedience 
to an express provision as to a mode of 
trial as a mere irregularity, which could 
be cured by S, 537. The trial was con¬ 
ducted in contravention of the Code of 
Criminal Procedure, S. 234, and was 
plainly illegal. When the Code positively 
enacts that such a trial shall not be per¬ 
mitted, such contravention doesnotoome 
within the description of error, omission 
or irregularity. Such a phrase as irregu¬ 
larity is not appropriate to the illega¬ 
lity of doing Bcmothing not permitted 
by law. This decision was followed in 
Gill Mahomed v. Cheharu Mandal (6) 
and Johan Subarna v. Emperor (7) both 
cases arising out of S. 233, Criminal 
P. 0. These were followed in Tilah- 
dhari Das v. Emperor (8) and Asgar Ali 
liiswas V. Emperor (9) though Oas- 
persz, J.,in the former case thought that 
they carried the “rule laid down in 
Subramania's case (5) to an extreme 
length." On the other band in Mohar- 
iiddi Malita v. Jadu Nath Mandal (lO) 
where three similar offences on the same 
date and forming part of the same tran¬ 
saction were committed against three 
different persons, and included in the 
same charge, but distinguished as (a), (b) 
and (o), the Court held that, in the cir. 
cumstances, this was only an irregula¬ 
rity and cured by S. 537. And in Musai 
Singh v. Emperor (ll) it was decided 
that such a procedure amounted to 
duplicity and not misjoinder. It was 
not the mode of trial that was wsong, 
but merely ibe form of the charge. 

In Bam Subheg Singh v. Emperor (1,2) 
^tWwhole subject was ably and _exhj^u3^ 
><fr(1901) 26'Maa'’61=28 I ASap 160 
(PC). 

"I G. (1906) 10 G W N 68=3 Or L J 141. 

( 7. (1906) 10 0 W N 620=2 C L J 618=3 Cr L J 

lU. 

8. (1907) 6 0 L J 767=6 Or L J 442. 

9. (1913) 40 Cal 646=20 1 0 609. 

10. (1907) 11 C W N 64=4 Ct L J 416. 

11. AlH 1914 Cdl 288=22 I 0 1008=16 Or L J 

, 221=41 Cal 66. 

12. (1916) IG Cr L J 641=30 I C 466. 
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tively considered. By a majority it was 
decided that where the prisoner had 
been accused in one charge of causing 
hurt to two persons, arising out of the 
same transaction, this was an irregula¬ 
rity which could be cured by S. 537;. 
that the words “subject to the provi¬ 
sions hereinbefore contained" in that 
section have reference only to Ss. 529 to 
536; that Subramania's case (5) is not 
an authority for the proposition that 
failure to observe the first part of 
S. 233 is fatal to the trial. Their Lord- 
ships' observations are limited to cases 
where charges are tried together wliich 
the law expressly says shall not be tried 
together in the same trial, and “mode of 
trial" therein mentioned refers to the 
constitution of the trial and not to the 
formal defect of drawing up one charge 
instead of two in a trial which is pro¬ 
perly constituted. This decision was 
followed in Tames Ehan v. Bajjalali 
Mir (13), Subramania's case (5) was dis¬ 
tinguished by the Privy Council in 
Abdul Bahaman v. Emperor (14), a case 
in which the High Court had decided 
that omission to observe exactly the 
mandatory provisions of S. 360, Crimi¬ 
nal P. C., was merely an irregularity 
and not an illegality. In this judgment 
Subramania's case (5) and the applica¬ 
tion of S. 537 were carefully explained 
“for the guidance of the Courts” and 
this decision now governs the interpre¬ 
tation of that section. This may render 
necessary the revision of some previous 
decisions, as ciroumstanoes occur; Empe¬ 
ror V. Erman Ali (16) per Rankin, C. J., 
at p. 1241 {of 51 Oal.) 

I am in complete agreement with the 
observations in Bam Subheg Singh’s 
case (12), to which 1 have referred, and 
it is unnecessary for me to enlarge fur-i 
iher upon the subject in the present casej 
except to point out that if the appel- 
lant had been charged separately witbj 
kidnapping and with abduction he could; 
have }>een tried at one trial for each ofi 
such offences: S. 235,8ub-S. (2), Criminal, 
P. 0., Badhanath Karmakar v. Empe-' 
fSjA ^6 )- The res ult is that, in m y_oi2i:| 

13. aIB 1927 Car330=l00 I G 827=28 Cr L J 
847. 

14. AIR 4927 PC 44=100 I 0 227=28 Ct L J 
259=64 I A 96=6 Rang 53 (P C). 

16, AIR 1930 Cal 212=128 I 0 664=31 Cr L J 
836=57 Cal 1223 (P S). 

1C. AIR 1922 Cal 673=71 I C 120=24 Cr L J 
72=60 Oal 91. 
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nioD, the joinder of the two offences* in 
the alternative in the one charge 'was 
tn irregularity and not an illegality, 
^and as 1 do not consider that any failure 
iof justice has been occisioned, S. 537 
japplies. If I had thought that the ap¬ 
pellant had been tnisled in his defence 
by this error in the charge, it would 
have been necessary to direct a new 
trial under S. 232, Criminal P. C., but 
I am satisfied that he has not been pre¬ 
judiced. Therefore the appeal is dis¬ 
missed. 

McNair, J ,—I agree that the appeal 
must be dismissed for the reasons which 
have bean given by my learned bro¬ 
ther. 

K.s. Appeal dismissed. 

A. I. R. 1933 Calcutta 679 

llAHKIN, 0. J. AND AMEBR ALI, J. 

Ananta Kumar Mukherji —Appellant. 

V, 

Emperor—Opposite Party. 

Criminal Admitted Appeal No. 948 of 
3932, Decided on 19Bh January 1933, 
from order of Chief Presidency Magis¬ 
trate, Calcutta. 

Ordinance (10 of 1932), Sa. 80 and 36— 
Notification under Ordinance 2 of 1932 
veiting powera of Special Magistrate ope- 
ratea as notification under Ordinance 10 of 
1932. 

Uy meana of S. 80, Ordinance 10 of 1932, the 
notification under the Ordinance 2 of 1932 ope- 
ratoa as a notification under the corresponding 
provision of Ordinance 10 of 1932 and by the 
now Ordinance the powers of a Special Magis¬ 
trate vested under the older Ordinance are given 
to the officer In question. It is not necessary for 
the Oovernmpnt to issue another notification 
uudsr the later Ordinance. LP 679 0 2) 

Jitendra Chandra Banerji —for Appel¬ 
lant. 

Khondkar —for the Crown. » 

liankin.O.J ,—This is an appeal from a 
decision of the learned Chief Presidency 
Magistrate purporting to act as a Special 
Magistrate under Ordinance 10 of 1932, 
whereby he found the appellant Ananta 
Kumar Mukherji guilty of an offenoe un- 
der S. 20, Arms Act, and sentenced him to 
live years' rigorous imprispnmeht. In this 
appeal various points have been argued 
on the merits. It appears that certain 
officers of police were watching out with 
an informer and saw the accused accom¬ 
panied by another man. The police 
officers oballenged the aoonsed who tried 
to run away. They seized him and the 
evidence was that he had tacked up in 
Ahe top part of the dhoti where the folds 


were, the koeba of the dhoti, a heavy 
revolver whioh was nob in perfect work¬ 
ing order as the trigger did not engage 
the hammer but it was quite capable of 
being used by the well-known method of 
pressing baok the hammer and‘then let¬ 
ting it go again without the assistant^ 
of the trigger. It appears that he had 
a cap of a 12 bore cartridge whioh woul^ 
not in the least fib in with this revqjU'-^ 
in one of his pookots. The suggestion of 
the defence was that the other man had 
the revolver and had manged to throw it 
into the dhoti of this aocused. 

It appears to me that the leirned 
Chief presidency Magistrate on this evi¬ 
dence has very rightly scouted that Bug. 
gestion. There oan be no doubt that the 
revolver was carefully tucked up inside 
this man’s dhoti and was being carried 
in suoh a way that it might not oome to 
the notice of the police. On the merits 
therefore in my judgment there is noth¬ 
ing to be said. At'the trial it does not 
appear that any suoh point was raised 
but by the notice of appeal it was sug- 
gested that under S. 36, Ordinance 10 of 
1932, Mr. Sinha had not been invested 
with the powers of a Special Magistrate. 
We have had that matter looked into 
and it appears to stand thus, Ss. 36 and 
37, Ordinance 10 of 1932 are repetitions 
of Sa, 35 and 36, Ordinance 2 of the 
same year. Under S. 35, Ordinance 2, 
there was a notification of 6tb January 
1932 investing the Chief Presidency 
Magistrate with the powers of a Special 
Magistrate. By S. 80 of the later Ordi¬ 
nance, whioh has bqen extended to Ben- 
gal, it is provided that: 

"Anything dons in pursuance of any provi¬ 
sion of the Emergency Powers Ordinance, 1932, 
shell, where the eotrrsponding provision of this 
Ordinance has come into f;ro9 before 4th July 
1932, bo deemed on the ex|nry of the said Ordi- 
nanoes to have been done in pursuance of tl e 
corresponding provision of this Ordinance, and 
■hell have efiect, and the provisions of this Ordi- 
naoosshail have eSeot accordingly.” 

In my jndgment that means that it is 
not necessary for the Ooverument to 
issue another notification under.^ thp 
later Ordinance. The notification nn'dfr 
the earlier Ordinance operates as a nu^M 
fioation under the corresponding provi-1' 
sion of the later Ordinance and by the \ 
new Ordinance the powers vested under 
the older Ordinance are given to tbe 
officer in question. That point fails. It 
has been suggested that the point under' 

S. 36 of tbe Ordinance may be bad bift 
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no inquiry havinjj been made on the sub¬ 
ject, tliere may be a possible defect as 
rofiards S. 37 of the Ordinance. As re¬ 
gards that, before wo come to any con¬ 
clusion as to whether this matter should 
be,allowed to be introduced or not we 
<^oi)ose to adjourn the case but subject 
/to cur allowing it to be introduced, (the 
I Crown having laid before us no docu- 
'irrant relating to the matter) this appeal 
is disposed of. For that purpose it is 
adjourned till Monday next. (The ap¬ 
peal was then dismissed.). 

Ameer Ait, J.—l agree. 

R.K. Appeal dimmed. 

A. I. R. 1933 Calcutta 680 

Mitteb and M. 0. Ghosb. J J. 

Eedar Nath Ojha — Decree-holder — 
Appellant. 

V. 

Kshirada Dassya —Judgmont-debtor— 
Kespondent. 

Appeal No. 125 of 1932, Decided on 
7th February 1933, against appellate 
order Diet. Judge Bankura, D/- Qlst 
December 1931. 

(a) Civil P. C. (1908), S. 47 and O, 21, 

R. 100 — Order under R. 100 comes under 

S. 47. 

An order under 0. 21, B. 100, oomea under 
8. 47 and Lenco second appeal lies from such 
order -.AIM 1926 Cal 708, WtAi. (P 6B0 C 2] 

(b) Civil P, C. (1908), S. ll-Mortgage suit 
—Out of four sons, three joining in the mort' 
gage—Suit by mortgogee—Mother of mortga¬ 
gers made party—No plea raised by mother 
that the inherited the shave of the fourth eon 
and that should be excluded—^Application 
under O. 21, R. 100 by mother is barred on 
ground of defence net taken. 

Throe persons mortgaged their property. The 
mo tg.4gee brought a suit to eufotce the mortgage 
making the mother uf the martgagore a party 
dofoiidont as holding a lease under the mortga- 
girs. A Bpeciiio issue was raised at the instance 
of a stranger defendant that the three morigajion 
had another brother who did not join in the 
mortga;e and who died leaving hie mother as his 
heir. That issue was deiided in the negative. 
The mother dil not take any plea in defence 
that her tight, as the heir o' ber alleged fourth 
son, could nob be affected by the mortgage. A 
niortguge decree was passed and the mottgsged 
• ■ propel os vere purchased by the mortgagee.' 

the m'.'ttgagee purchaser tried to take ros- 
pri^>n, the mothor of the mortgagors made an 
-»^,ipplic.ition under 0, 21, B. ICO that Lor right to 
I'tho the one fourth share of her alleged { urlh 
sou which she had inherited wss not affected by 
't the inortgiigc sale aud therefore she could not be 
dispossesso l of the same : 

Held : that the matter ought to have been 
made a ground of attack in (be suit itself and the 
ilea having not been taken could nbt be raised 
sifbsequently in the proceedings under 0. 21, 


R, 100 : A 111 1924 Cal 138. PoK.; Alh 1920 
P C «1, EM. and Dist. 6C LJ 96, Ref. 

[1> 682 C 21 

Bejoy Kuma^ Bhaitacharjee and Go- 
pendra Chandra Das—tor Appellant. 

Bankim Chandra Mukerjee and Mukti- 
pada Chatterjee—ioT Eespondent. 

Miiter, J .—This is an appeal on be¬ 
half of the decree-holder auction-pur¬ 
chaser and arises out of certain proceed¬ 
ings purported to have been made under 
0. 21, R. 100, Civil P. 0. A preliminary 
objection has been taken to the hearing 
of this appeal on the ground that no 
second appeal lies to this Court as this 
is not a matter which comes under S. 47,. 
Civil P. C. The answer to this prelimi¬ 
nary objection is furnished by a recent 
decision of this Court in the Full Bench 
case of Kailash Ch. Tarafdar v. Gopat 
Chandra (l) in which it has beanj 
laid down that where a question of| 
delivery of possession is raised between^ 
the parties to the suit, the auctiou-pur-j 
chaser decree-holder on the one band 
and the judgment-debtor on the other, 
the matter comes under S. 47. The pre- 
liminary objection must therefore be 
overruled. In order to appreciate the' 
points in controversy in the present 
appeal it is necessary to state a few 
facts. Defendants 1, 2 and 3 bad mort¬ 
gaged the disputed properties whiclt 
form a portion of a tenure to the present 
appellant. The appellant brought a suit 
on the footing of the mortgage; in that 
suit there wore impleaded as parties, 
mortgagors defendants 1 to 3, defendants- 
4 to 7 who were purchasers of a portion 
of the mortgaged properties, defendants. 
8 and 9 on the ground that the mortga¬ 
gors have set up a tenancy in their 
favour, an^ defendant 10 who is a mort¬ 
gagee of a different portion of the same 
tenure. 

The decree was passed on the foot- 
ing of the mortgage. It appears that, 
subsequent to the mortgage the landlord 
of the tenure in question obtained a de¬ 
cree for rent against the recorded ten¬ 
ants and he cUimed that he acquired a 
charge on the entire tenure under the 
provision of S. 171, Ben. Ten. Act, na 
against all the defendants. The defen¬ 
dant 8 happens to be the mother of de¬ 
fendants 1, 2 and 3, the mortgagors in 
the suit, and defendant 9 is their bro- 
^erjn-law. _ ^io_ mortgage suU waa 
1.' AIR 1926' Old 798=95 I C '494=68' Cal 78L 

m). 
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coDteated by defendant 10 alono. Th8 
defence of this defendant n'as tliat tHe 
decree obtained by the landlord was not 
a ^ocree for rent inasmuch as defendants 
i,2 and d did not represent the tenancy. 
.IJLU contention further was that they 
(defendant 1 to 3} had another brother 
who died and that neither he nor his 
mother who succeeded to his estate on 
Ilia death was made a party to the rent 
suit. The decree was not a rent decree 
and therefore there can be no charge in 
respect of the entire tenure under the 
j)rovi8ion of S. 171, Ben. Ten. Act. An 
express issue was raised on this question 
which formed Issue 2 in the suit. With 
reference to that issue it was decided 
that it was not satisfactorily proved 
that Hriday left four sons on his death, 
and that the evidence given for the de¬ 
fence was contradictory on this point 
and no reliance could be placed on it. 
In this view there was not only a mort¬ 
gage 'decree against the defendant in 
respect of the mortgaged properties hut 
the defendant w.as further directed to 
pay a sum of Its, 126-3-3 and other debts 
Its. 20L.G.0 with proportionate costs 
and interests within a week and in de- 
fault the sum was declared to be first 
charge on properties of schedule Kba 
which is includi.t in the tenure. This 
rlccrae for sale of the mortgaged proper¬ 
ties against all the defendants including 
neloudaut 8 who is the respondent be¬ 
fore us was apparently not appealed 
from. 

When the appellant proceeded to 
fake delivery of possession proceedings 
were started at the instance of defendant 
■'■i purported to be under 0. 21, R. 100, 
Civil R. 0. She contended that as there 
was a fourth son of Hriday and as she as 
his mother succeeded to the inheritance 
(d the fourth son and as the fourth son 
Was no party to the mortgage suit or did 
Y>t join in the mortgage, she was claim- 
v)g possession of ]/4th of the mortgaged 
/roperties of her own account and there¬ 
fore to the extent of her possession iu 
the 1/lth share she ought not to be dis¬ 
possessed. It has been argucil on behalf 
of the decree holder that this contention 
Could not be raised iu these proceedings 
seeing that defendant B who was a party 
in the mortgage suit did not raise this 
contention which she ought to have 
raised. The contention really was that 
this was a matter which ought to have 


been made a ground of attack in .the suit 
itself and it not having been raised on 
principles analogous to the principle of 
res judicata the question ought not to 
be allowed to be raised in the present 
proceedings. This contention Of th^; 
decree-holder however did not prevail' ' 
with the Munsif-who tried the matter ia 
the first instance and the application 
under 0. 21, B. 100, Civil P. 0., was aj.#'' 
lowed. An appeal was taken to tbe- 
Court of the District Judge of Bankura 
who took the same view as the Muusif 
and he confirmed the decision of tho 
Munsif. The present appeal is directed 
against the concurrent judgments of tho 
Courts below. 

It is contended on behalf of the appel¬ 
lant that both the Courts below com¬ 
mitted an error of law in allowing this 
question, namely, as to whether Hriday 
had a fourth son and whether such a sen 
was interested in the mortgaged proper¬ 
ties to be raised in these proceedings on 
the principle analogous to res judicata 
as has already been stated, and that 
this contention is tarred by reason of 
the circumstance that tbe plea was not 
taken as it should have been taken in 
the mortgage suit. In support of this 
contention reliance has been placed ou 
decision of Asutosh Mookorjee, J., and 
and Cbotznor, J., reported in Sriwauta- 
Seal V. Bindubashini Dasi (2). Looking 
to the facts of that case it seems to us 
that it is very difficult to say that the 
principle laid down there, does not apply 
here, for there is no substantial dihor- 
eoce between tbe facts of the case before 
Mooke>jee, J.,' and the facts of tbe pre¬ 
sent case. Mr. Mukherjee who appeara 
for the respondent has sought to distin¬ 
guish that case on the ground that thero 
the defendant wiio was held tube bar¬ 
red was tbe purchaser of the equity of 
redemption whereas in tbe present* case 
she (defendant 8) was a lessee cither 
from tbe mortgagor or from a purchaser 
of the equity of redemption. That fact 
hofvever does not make any diU'evenco in 
principle. The question is whether tho^ 
defendant 8 who was filling two capaci-/ 
ties viz: (l) her capaoity as a lessee in 
which capaoity she was cutitlcd to re¬ 
deem the mortgage and (2) the capacity 
as heiress of lier alleged fourth son,, 
could contend in tbe latter capacity that 
the entire mortgaged properties could ^ 

2. A I R 1024 Cal 188=76 1C 617, 
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not lie sold as the alleged fourth son did 
not joiti in the mortgage. Mr. Mukherjee 
argues with great force that she could 
nut raise this contention because that 
was a question of paramount title and 
could not be investigated in a mortgage 
i^isuit. But, as has been pointed out by 
Mookerjee, J., in the deoision in Sri- 
manta Seal v. Binduba$hini Dasi (3) 
^'<>.^yhich has been referred to, it is clear 
that the rule that a question of para¬ 
mount title cannot be Investigated in a 
mortgage suit is subject to exception and 
reference is made to an early case 
namely the case nf Bhaja v. Chunilal 
Marwari (3). Mookerjee, J., proceeds to 
point out this : 

" One of the exceptional cases is furnished bj 
thcilitigatioQ before us. Here, the plaIntiS vas 
a defendant in the mortgage suit. Ha had a two¬ 
fold character. As purchaser of the equity Ot 
redemption, he was properly before the Court; as 
eetblame.it-holdei ferm the superior landlord, he 
could set up a defence that the mortgage could 
not be enfoiced against the property in his 
hands, lie did not take that defence and the 
result was that a decree was made for sale of the 
mortgaged property in his presence. Tne dec.ee 
is operative against him* and he will be bound by 
the result of the sale in execution. In the pre¬ 
sent litigation, ha seems to avoid the decree and 
to mate it inoperative, though it was passed in 
his presence and is obligatory upon him. Clearly 
such a course is not permissible; if this suit were 
allowed to be maintained, the only possible re¬ 
sult would be a multiplioity of litigation.'* 

Here the facta stand on a somewhat 
■stronger footing. For it appears that 
■the issue regarding the existence of the 
fourth son of Hriday was raised at the 
instance of one of the defendants in the 
suit namely, defendant 10, and although 
it was decided against him and against 
other contending defendants it appears 
that the present respondent did not 
appear in the suit, took no steps to pre¬ 
fer any appeal against that decree which 
really directed a sale of the entire mort¬ 
gaged property including the l/4th 
aharb which is now in the subjeot.matter 
of controversy. Reliance has been placed 
by Mr. Mwkherjee for the respondent on 
a decision of their Lordships of ibe Judi- 
qj^l Committee of the Privy Council In 
;^he case of Eadha Kishun v. Khurshed 
Viossein (4). An examination of that 
/ -case will show that there the person 
against whom the plea of res judicata 
was sought to be raised was in the posi¬ 
tion of a prior mortgagee with paramount 
a. (1907) 5 C L J 95=11 OWN 284. 

4. \ I R 1920 P 0 81=55 I 0 959=47 I A 11= 
47 Cal 602 (PC). 


'claim outside the controversy in suit 
dniess'bis mortgage was impugned. Not¬ 
withstanding the fact that tbemortgoge 
was not attacked the High Court ci|mej 
to the conclusion that the plea of resi 
judicata would be available to the plaip; 
tiff in the earlier suit who sued on the 
foot of an earlier mortgage. It was poin¬ 
ted out thus by Sir Lawrence Jenkins 
who delivered the judgment of the 
Judicial Committee : 

" To sustain the ploa d res judicata it is in¬ 
cumbent on the Sahus in the circumstances of 
this case to show that they sought in the former 
suit to displace Bakhtaur Mull's prior title and 
poUpone it to their own. Foe this it would have 
been necessary for the Sahus as plaintiffs in the 
former suit to allege a distinct case in their 
plaint in derogation of Bakhtaur Mull’s priority. 
But from the records of this suit it docs not 
appear that an} thing of (he kind was done.” 

Consequently, the plea of res judicatal 
‘was not accepted by the Judicial Com-' 
mittee. Mr. Mukhorjee argues conse-| 
quently that in this case it ought toj 
have been distinotly stated in the plaint 
that defendants 1, 2 and 3 were entitled 
to the properties and the case ought to 
have been speeiticaily raised that no 
other person was entitled to the sale. 
Wo have been taken to two paragraphs 
of the plaint. We have no doubt that 
it was distinotly alleged in the plaint 
that the mortgagors were the only per¬ 
sons who are specific owners in respect 
of the mortgage property. In this view 
we think that the judgment of the Court 
below cannot be sustained, tho appeal 
must be allowed and the application of 
defendant 8 under 0. 21, B. 100, Civil 
P. C., must be dismissed. The appel¬ 
lants are entitled to costs of this appeal, 
we assess the bearing fee at 2 gold 
mohurs.' There will be no order as to 
costs in the Courts below. No orders 
are nooessary on the application. 

M. C. Ghose, J. —I agree.. 

B.E. Appeal allowed. 

A. 1. R. 1933 Calcutta 682 ? 

Rankin, C. J. and Pearson, J. 

Sm. Sarada Sundari — Appellant. ■ 
V. 

Bajani Kanta Mondal and others— 
Respondents. 

Lettets Patent Appeal No. 13 of 1932, 
Decided on 9th March 1933, against 
judgment of Jack, J., D/- 3rd May 1932, 
in A. D. No 2917 of 1929. 

(a) Landlord and Tenant—Kaemi jote. 

The word ‘‘ kaemi jote" is applicable to^ ft 
laiyat or a tenure-holder. [B633 Cl] 
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(b) Bengml Tenancy Act (1885), S. 85-*- 
Eitoppel—Ettentiala are that repreiMenlatieii 
must be believed by tenants and it must be 
consistent with document creating tenancy— 
Landlord and Tenant. 

Bcctinn 86 cannot be allowed to be defeated by_ 
a caso of estoppel which is Contrary to the torms 
* the document. In a suit foe ejectment by the 
l.indlord, in ordor that estoppel might bo al¬ 
lowed to prevail, it must be first of all, roally a 
case of representation believed in by the tenants 
aud in the second place, it must be a case con- 
^istont with the document under which the ten¬ 
ancy was created. LP 684 0 2) 

liijan Kumar Mukherjee —for Appel¬ 
lant. 

. Jatindra Nath Sanyal and Arun Pro- 
sad Hoy Choudhury —for Bespondents. 

Rankin, C. /.—In this case the plain- 
tiil’s p.edecessors granted a potta to the 
dofondants in 1316. Before we consider 
-what that potla says we have first of all 
to consider what was the status of these 
loasors. They were recorded in the He- 
uord of Brights as ordinary occupancy 
taiyats. There is nothing to suggest 
that they were raiyats at fixed rate or 
that they were tenure-holders. The 
Munsif found that they were ordinary 
occupancy raiynts and the learneu Sub¬ 
ordinate Judge did not in terms purport 
to interfere with that finding and indeed 
he could not have done so without pur¬ 
porting to find on evidence that the Re¬ 
cord of Rights had been rebutted. So 
it must be taken that the learned Sub¬ 
ordinate Judge had to deal with this 
case upon the footing that the lessors 
were occupancy raiya^B. 

We now come to the effect and the 
meaning of the potta. The document so 
far as it purports to describe the in. 
torusb'of the lessors calls it a " kaemi 
jote,” that is to say, a holding with the 
quality of permanency. It does not 
profcB] to say that it is a mokarari in- 
torest and it does not state explicitly 
that the iatorest is that of a raiyat or 
that of a tenure-holder. So much if we 
viook to the description of the lessors by 
fitself. When we come to look at the 
. interest which the potta purports to 
grant we find it described more than 
once as an " ordinary raiyati jote ” at 
an annual rental to be held fiom gene¬ 
ration to generation. It goes on to say : 

" Jiasidcs the tight to receive the rent neither 
myaelf, nor tny heirs and sucoasson will have 
.'viiy other right with regard to the said jote 
lands and this potta is de;otibed as an "ordi¬ 
nary raiyati jote potta." 

Now, shortly after the patta had been 
granted the lessors assigned, to the plain¬ 


tiffs and the plaintiffs bring a,suit in 
ejectment. Tne Munsif takes the view 
that this is an ordinary case of parties 
flouting S. 86, Ben. Ten. Act, The les¬ 
sors are ordinary occupancy raiyats. 
They purport to give an under-raiyati 
lease of a permanent character contrary* 
to the section. Therefore in order to de¬ 
ceive the registering officer they use the 
phrase “ ordinary raiyati jote " by wi^jt 
of description of the interest granted. 
In these circumstances, he says that it 
must be taken that the defendants are 
in a position to be' ejected after a pro¬ 
per notice under S, 49. He has also held 
that though in the Record of Bights a 
very short time after this potta was 
granted the defendants are described as 
under-raiyats with a right of occupancy 
by custom that cannot be right. He 
says that it is very probable that with 
this potta giving them a permanent in¬ 
terest the Settlisment Officer recorded 
them as under-raiyatS'witb a right of 
occupancy, but he disbelieves, upon the 
evidence given of decrees in ejectment 
and otherwise, that there is auy local 
custom of this character in this neigh¬ 
bourhood, and in any case it would be a 
very extraordinary custom under which 
the defendants within a few months 
would acquire a right of occupancy on 
the footing that they wore more under- 
raiyats. Consequently he has held that 
the plaintiff's suit must succeed. 

The learned Subordinate Judgs not 
coming to any firm finding as to the 
status of the plaintiffs has come to a 
finding that tbs plaintiffs are estop, 
pad from denying that the defendants 
have occupancy right. He finds that 
the plaintiffs' predecessors represented 
at the time of the pofta that they were 
raiyats at fixed rate and on that footing 
ha says that the plaintiffs’ successors 
cannot now proceed to eject the defen¬ 
dants. He does not appear to me to 
have come to a firm decision upon the 
question 61 the' right of occupancy as 
ttoder-raiyats He observes tba&tbexle-^ 
erees do not show that there was n5' 
such right of occupancy. He makes nd 
reference to the other evidence and be 
does not say in terms that he finds one 
way or the other. He says : 

" Be that as it may, the facts and circum¬ 
stances of the present case are clear enough to 
show that the defendant has right of occupancy ^ 
in the lands in suit." 
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On appeal to this Court the learned 
Jud^e, Jack, J., has restored the judg- 
meet of the MunsiiT. Ho says, first of 
all, that this document does ndt operate 
as estoppel so as £o prevent the defen¬ 
dants from being ejected and, in the se¬ 
x''ound place, apparently on the footing 
that the learned Subordinate Judge did 
not come to a definite finding of fact, he 
«p.y8 that the proper finding of fact on 
the question of the tight of occupancy 
RB an uoder-raiyat is that the Kecord 
of Hights has been rebutted. After a 
careful consideration of both the points 
I ana of opinion that the learned Judge 
is right and that this appeal should be 
dismissed. 

The case of the defendants at first ^aa 
not that this potta gave them a mere 
undor-raiyati interest, but their casu 
was that they bad a raiyati interest, 
that if the plaintiffs had misdescribed 
their own interest that was another 
matter and they would be estopped 
from asserting as against the defendants 
jtbat they had not the right to grant a 
raiyati jote. I quite appreciate that the 
|A'ord " kaoini jote ” is applicable to a 
Jraiyat or a tenure-holder, but the evi- 
donco which the defendants adduced 
was that they believed all the time that 
their lessors were raiyats at fixed rate. 
Gan they in this suit on that allegation 
bo held to succeed on the ground of es¬ 
toppel ? In my judgment, they cannot. 
The phrase ordinary raiyati jote ” lor 
which by the way the defendants have 
paid a selarai of no less than Rs. 400 is 
not, in my opinion, to be regarded as 
anything except reference to a raiyati 
interest. If the defendants thought that 
they were to got a raiyati interest and 
if they were in a position to say that 
they thought that the plaintiffs were 
tenure.holders then a ease of estoppel 
might be made. But this document is 
inconsistent with the lessors "being 
raiyats atJixod rate and as the defen. 
dant’s case is that that was their belief 
it seen\B to me that they are setting tfp 
i a case of estoppel that is. inconsistent 
ovith their own document. It will not 
do to say that they were getting a per- 
inanent interest although it was not a 
raiyati interest and that therefore the 
lessors were estopped from denying that 
they had given a permanent interest. 

^ The position here is that under thedocu- 
ment they took a raiyati '^interest 


although they cannot claim to have been 
under the belief that their lessors were 
tenure-holders at all. 1 do net think 
that there fs any case in the books} 
where S. has been allowed to be de- 
featrd by a case of estoppel which is 
contrary to the terms of the document. 
In order that estoppel might be allowed 
to prevail 1 think it must be, first of alt 
really a case of representation believed 
in by the tenants and, in the second 
place, it must be a case consistent witli 
the document under which the tenancy 
was created. I am not prepared to ap j 
ply the doctrine of estoppel in this case.} 
On that point therefore I think the Let¬ 
ters Patent Appeal mu'^t fail. 

On the question of the right of occu¬ 
pancy by custom ns under-raiyats, that 
as I have said, was rejected by the Mun- 
'sif and I take the same view as th» 
learned Judge that the very casual re¬ 
ference to this matter by the learned 
Subordinate Judge is not to be taken as 
a firm finding of fact rejecting the opi¬ 
nion of tho Munsif. Accordingly it was 
open to the learned Judge in this Court, 
though it was perhaps not obligatory 
upon bins, to decide that question of fact 
for himself. I have no doubt at all 
that he came to a rigiit decision and I 
think that he was entitled to act upon 
his own opinion in the matter by wav 
of agreement with the Munsif. I think 
the appeal fails on this point also. The 
result is that this appeal is dismissed 
with costs. 

Peorson, J .—I agree. 

B.K. Appeal dismixsed. 

A. I. R. 1933 Calcutta 6S4 

Mitteb and M. C. Ghose, JJ. 

Abdus Sattai —Appellant. 

V. 

Mohivi Mohan Das and others —Res. 
pendents. 

Appeal No. 203 of 1932, Decided 
23rd Febrnary 1933, against appellate, 
order of second Court Sub Judge, Sylhet, 
D/- 20th February 1932. 

(a) Civil P. C. (1908), S. 37—Court potcin; 
decree cen execute it although iti pecuniary 
jurifdiction i« •ubaequently altered. 

The Court which passes the decree has power 
to execute the decree notwithstanding the pro¬ 
visions oE S. 87 and tho Contt which passed the 
decree docs not cease to exist tnerelj’ bei.'anse the 
pecuniary jurisdiction of the said Court has been 
altered: AIR 1920 Mad 427 and 2 Pat L J 113, 
Rel on. LP 687 0 1} 
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(b) Execution—Validity—Execution againft 
dead judgment-debtor in ignoranci of Ilia 
death is not bad if legal repreaentativea are 
brought on record aubaequently—Limitation 
Ael (1908), Art. 182 - Civil P. C. (1908), 
O. 22, Rr. 3 and 4. 

Tho rule, that when a auU is filed against a 
'Sead person it is a nullity, does not apply to 
oxecntion proceedings and therefore an applica¬ 
tion (or exoejitiou presented against a judgment- 
debtor, dead at the time, in ignorance of his death 
is not bad if the heirs are brought on record 
subsequontly. tP 6‘7 0 1) 

Priya Nath Duff—for Appellant. 

(Japal Chandra Das and Panehanun 
Cthosal for Bhuban Mohan Shaka —for 
‘RoflpondentB. 

Mitter, J- —This is an appeal by the 
judfroieat-debtor and arises out of an 
application tuado in the course of the 
execution of a mortgage decree. It ap¬ 
pears that on 19th June 1908 appellant's 
father one Mohammad Abru borrowed a 
sum of Rs. 200 by executing a mortgage 
bond, from the respondents’ father 
Madon Mohan Das. On 2l8t November 
1914 a decree was passed for a sum of 
Rs. 1,083-9-3 and on 5th June 1917 the 
mortgaged properti a w'ere directed to be 
sold. An application was made for a 
personal decree under the provisions 
0. 31, R. 5, Civil P. 0., and on 29th 
November 1919 a personal decree for a 
flum of Rs. 997-11-4 was passed by a 
Munsif who it is found had no jurisdic¬ 
tion to pass such decree. On 2l8t 
November 1922 an execution case was 
started by the decree holder bnt it was 
ultimately dismissed. A further appli. 
cation for execution was made on 19rh 
November 1925 before the second Mun- 
sif's Court at Sylhet, the 8%id Munsif’s 
Court being at this time presided over 
by a Munsif who had pecuniary jurisdio- 
tion only up to Rs. 1,000. On Slst 
January 1928 the appellant's father 
Mohammad Abru died; and on 15tb 
November 1928 a petition for execution 
was filed by one of the respoDdents'^'. 
yespondent 3 against Abru who was then 
|rlead and thereafter an execution case 
• was started. 

On 27th November 1928 the heirs of 
the deceased judgment-debtor Maham- 
mad Abru were substituted but it is said 
that no notice of the execution case was 
served on all the heirs. The execution 
case was ultimately dismissed. On 1st 
July 1931 the present execution case was 
launched by the decree-holder. To this 
execution the judgment-debtors objected 
on the ground that it was barred by the 


statute of limitation. Tho argument on 
this head is based on the contention that 
the previous application for execution, 
which was filed on I9tb November 1925 
having bean made before the second 
Munsif's Court of Sylhet, the’ Courli, 
which passed decree but the pecuniary 
limits of whose jurisdiction had in the 
meantime been altend from Rs. 2,000 to ^ 
Bs. 1,000, cannot be regarded as having 
been made in the proper Court and there¬ 
fore this application cannot be availed 
of for the purposes of limitation. This 
oontantion has beon overruled by the 
Courts below which have held that the 
execution application was not barred, 

This second appeal has been preferred 
to this Court against this order allowing 
the execution to proceed; and it is con. 
tended that, having regard to the lan¬ 
guage of S. 37, Civil P. 0„ the Courts 
below should hav8 held that the appli- 
cation for execution, of November 1925 
was an application which was not made 
before thu proper Court, because, it is 
said, the Court which passed the decree 
has ceased to have jurisdiction to exe¬ 
cute the decree for the Court which 
paared the decree, although it was the 
second Court of Sylhet yet at the time 
the decree was passed was presided over 
by an officer who had jurisdistion to 
entertain the suit, namely, a Munsif who 
was invested with powers to try suits up 
to the ^alna of Rs. 2,000. It is con- 
tended that in view of the plain language 
of S. 37 the Courts below were wrong in 
not giving effect to the contention of the 
judgment-debtor. The question is no 
doubt of soma difficulty and speaking for 
myself I do not know what view I might 
have taken of the matter if it has been 
res iutegra. The thing that matters is 
as has been already stated, that it seems 
to me to be decided in one direction and 
I can see nothing which would justify 
me in deciding this in a way inconsis- 
tent with what has been determined by 
the decision to which I shall presently 
refer, • • , 

The case which is directly in point 
and which has been cited by the learned 
advocate for the respondents isadecision 
of Sir Edward Gbamier the Chief Justice 
of the Patna High Court and reported in 
the case of hwari Prasad Singh v. Far. 
kut Hussin (I). There the facts were 
almost similar to the facts of the pro- 
'l. (1917) 2 Pat I) J U3=39 I 0 68.' ’ 
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case by the first Munsif of Gaya who was 
invested with jurisdiction to try suits up 
to Bs. 2,000 on 25th February 1911. An 
application for execution was made on 
,28th June 1913, to bis successor who 
was not invested with jurisdiction to try 
cases over Bs. 1,000. A second applica¬ 
tion for execution was made to the 
Gburt on 9th June 1916. It was held 
that the first application was made to 
the proper Court and therefore the 
second application was not barred by 
limitation. 

The learned Chief Justice with whom 
Jwala Prasad, J., agreed was of opinion 
that notwithstanding the provisions of 
the Civil Procedure Code it appeared 
that there had been two previous deoi- 
sious of the Calcutta High Court in the- 
ease of Lutchman Pandeh v. Maddan 
Mohan (3) and Kariick Nath v. Tiluk- 
dhari Lai (3) which seemed to take the 
view that the Court which passed the 
decree does not cease to exist merely 
because some of the properties inrespeot 
of which execution was intended to be 
levied bad been transferred to a place 
outside the local limits of the Court 
which passed the decree. In other words 
- it does not cea^e to exist merely because 
it has lost territorial jurisdiction over 
the immovable properties which formed 
the subject-matter of execution after the 
decree. The Chief Justice p^jots out 
thus : 

“The District Judge has taken tbe view that 
the first application for execution was not made 
to the proper Oonrt apparently because at the 
time of the application the presiding ofQcer 
would not have had jurisdiction to try the suit 
in which the decree was passed. This view is 
untenable if tbe decisions in Lutehman Pandeh 
V. Maddan Mohan (9) and Ear tick Nath v. 
Tiluhdhari Lai (8) are correct. The Civil Pioce- 
duie Code has been amended frequently since 
these decisions were pronounced and a new Code 
baa been passed in place of the Coda of 1B62, bnt 
the provision which was construed in the deci¬ 
sions referred to has never been touched not have 
either of tfaq^decisions so far as we are aware 
been overruled though there are oasea in which 
have beyn distinguished in the Calcutta High 
^ Court. In my opinion, we ought to follow those 
two decisions and if we follow them we must 
hold that the first application for execution 
made on 28th June 1918, was made to the proper 
Court and that tbe present application lor exe¬ 
cution vrbich was made on 9th June 1915, was 
made within time. The decision to which wo 
have referred do not appear to have been brought 
to the notice of the learned District Judge.’’ 

‘/.“(iseij e Cal 513=7 b ^ ' 

a. (1688) 15 Cal C67. 


held that the Court which passed the> 
decree did ngt cease to exist merely 
because the pecuniary limits of its jui'is- 
diotion were altered. It is argued for 
the appellant that the cases on which' 
the learned Chief Justice of Fatna relied 
were cases which dealt with want of or 
absence of territorial jurradiction in the 
executing Court and not in tbe absence 
of pecuniary jurisdiction in the said 
Court. It is difficult to draw a distinc¬ 
tion of this kind between these cases. 
Question has also been raised with re. 
ferenoe to tbe absence of pecuniary juris¬ 
diction by Sir John Wallis, Chief Justice 
of Madras, in the ease of Seeni Nadan v. 
Muthmamy Pillai (4) and the learned 
Chief Justice has git en cogent reasons 
f,or bolding that Ss. 37 and 38, Civil P.C.,. 
must be read in the sense that S. 37 by 
the use of tbe word 'include* does not 
take away from the jurisdiction of the- 
Court which passed the decree the power 
to exeente the decree. As the learned 
Justice points out : 

“Seotibn 87 provides that the words 'Court 
which passed a decree' shall be deemed to include t 
(a) where the decree to bo executed has been 
passed in tbe exercise of appellate jurisdiction 
the Court of first instance, and an argument has 
been based on this clause. Now it may well be 
tbatNindor Ss. 37 aird SS tbe appellate Court has 
no jurisdiction to execute its own decree, but- 
that is not because it has no such jurisdiction is 
excluded by the use of the word ‘include’ as has 
been argued, bnt because it bad no such jurisdic¬ 
tion under S, S62 of the Code of 1859, and it may 
well ^ questioned, having regard to ibo pre¬ 
sumption already referred to, wbethoc when that 
section was eliminated in re-drafting and the 
matter was dealt with in Ss. 649 and 123 (now 
87 and 88),*there was any intention to confer 
on tbe appellate Court jurisdiction which it bad 
not till tqen possessed. We have however to 
deal with Cl, (b), and where the decree holder 
had a valuable right under tbe Code of 1859 to 
apply to the Court which passed the decree at» 
least for execution by way of transmission, and 
where the present G^e provides expressly that 
a decree may be executed by the Court which 
passed it, the contention that this impottau^ 
right must be held to have been taken ana'.’ 
b^nse of the provision in 8. 87 that these word ; 
shall be deemed to ‘inolude’ another Court ap-, 
pears to me to be altogothor untenable. It may 
be that in some tare and exceptional instances 
the category of things ‘inclnded’ in a definition 
may be held to be exhanstive, but ordinarily rs 
observed in Stroud's Diolionaiy, it is ‘a pbrs-e 
of extensive and not of restrictive jurisdiction,' 
and it cannot, in my opinion, be mod boro to 
deprive tbe decree-holder of the important right, 
which he bad till then of applying in nil ciis-cs 
in the first instance to the Court which {.abKcd 
4. AT 1 TI 92 O Mad' 4x7=42 Mad 821=631 0 213 
(h’B). 
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the decree, especially having regard to J)he lac^t 
that the section itself was inserted when the Code 
was in process of re-drafting and re arrangement, 
when, as I have already said, there in presump¬ 
tions, against alterations by implication only.” 

Therefore it has been held on these 
lAtithorities that the Court .whioh had 
ipassed the decree had power to execute 
Ithe decree notwithstanding the provi- 
isions of S. 37 and we are of opinion that 
rtho Court which passed the decree does 
iaot cease to exist merely because the 
pecuniary jurisdiction of the said Court 
;has altered. It seems to us that the 
iOo^lrt below was correct in taking the 
view that the application of 1925 was 
made to the proper Court and it was 
sudioieut to save limitation. Another 
point that was argued is that e^en if 
that is BO the application of 1928 was 
not an application in accordance with 
law because it was filed against a dead 
Iperson Mabammad Abru. The rule, that 
jwhen a suit is filed against a dead person 
jit is a nullity, does not apply to execu. 
rtion proceedings. The decree was rightly 
jobtained against Mabammad Abru and 
:the application for execution was pre- 
jsonted against him at the time in igno- 
Iranco cf his death. The decree was a 
good decree against Abru and as soon as 
lit was brought to the notice of the 
decree-holder that Abru was dead he 
made an application for substitution of 
the heirs of the deceased in the execu> 
jlion proceedings. We do not see any- 
ihing irregular in the application of 15th 
'November 1928. These two applications 
are in order and there is no question 
that the applications of the decree, 
holder were in time. The result is that 
this appeal fails and must be dismissed. 
There will be no orders as to costs. 

M. G. Ohose, J.—l agree. 

]{.R. Appeal dismiased. 
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Mukbhji, J. 

I Sarat Chandra Saha and anothm — 
liefendants—Appellants. 

V. 

Bepin Behari Chakerbutty and others 
—Plaintiffs—Bespondeuts, 

Appeal No. 1964 of 1930, Decided on 
28th November 1932, against appellate 
decree of 3rd Court Sub-Judge, Dacca, 
IV- 5th April 1930. 

(a) Cotharer—Purchase by, of non-trans- 
ferable occupancy—Other cotharer in Ex¬ 
clusive possession of other lands suing for 


joint possession — Whether claim ’can be 
resisted— (Quaere). 

Quaere —Whether a cosbarer landlord who Lae 
purchased a non transferable occupancy bolding . 
cannot resist the claim for joint possession ou 
the ground that the plaintiffs tlietnselves arc in 
sole occupation of other lands to their exc'lusicn.*, 

LP 688 0 a) 

^ (b) Cosharer—One cotharer in exelirsive - 
possession— Non-transferable holding pur- 
chaaed by stranger—Latter subsequently be¬ 
coming cotharer landlord—He cannot resist: 
former’s claim for joint poasession. 

A cosbarer landlord in exclusive possession of 
certain lands can, in the absence of aequtesconcer 
claim joint possession of n non-transferable occu¬ 
pancy holding with a person who purchased it 
from the previous tenant as a stranger and then 
acquired a fiaotional shire of the superior in¬ 
terest thus becoming a cosharer landlord : A IU 
1997 Oal i62, Expl. and Diet.; Case law referred 

IP 687 0 2; P 689 C 1] 

Gopal Ohandra Das and Bhagiratn 
Chandra Das —for Appellants. 

Phantbhusan Chakraharty —for Eea- 
pondents. 

Judgment. —^Thig oaee stands free from - 
those ooDBiderations which might per¬ 
haps arise in a ease where a cosharer 
landlord purchases a non.transferable 
occupancy bolding held jointly under 
him and his oosharers and then seeks to 
resist the claim of his oosharers on the 
ground that they too are in exclusive 
possession of a portion or portions of 
other joint properties. In this case the 
defendants who were complete strangers 
purchased a non.transferable occupancy 
holding from the previous tenant and 
thereafter, though within a short time 
of the purchase, acquired a small share 
in the superior interest, thus becoming 
a cosharer landlord. The other land-, 
lords then instituted the present suit to 
recover joint possession with the defen¬ 
dants to the extent of their share. The 
suit has been resisted on the ground that 
the said oosharers themselves are in 
exclusive possession of otlier joint lands. 

That a ocMbarer landlord making a 
purchase of a non^transferable occupancy 
holding would ordinarily be liable to 
eviction: is a proposition that cannot ha 
denied, because the other cosbar^rs are 
entitled to treat the holding as ab¬ 
andoned and abandonment would ordi¬ 
narily justify a claim for khas posses- 
sion. Dayamoyee v. Ananda Mohan Roy 
(1). In Dilhar v. Hossein AH (2) a two- 
t'hird cosbarer of a taluk had, without 
the coii“eot of his cosharers, forcibly 

l! AIB'iyis'Cal 242=27 10 61='42 O.il 111 
(P b), 

2. (IH99) 20 Cal 553. 




■688 Calcutta Saiiat Chandra v. Befin Behari (Mukerji, J.) J933 

turned out the common tenants of a lands ,90 purchased. In Bam Chandra 
non-transferable occapanc 3 'holding; and v. Lahshmi Kanta {i'2),Bnsania Kumari 


possessed himself of the lands of the 
holding to the exclnsioa of hia coaharers 
and then relied upon the equitable con- 
.-eiderationa noticed in Robert' Watson k 
■Co. V. Ramchand (3) an.i Luchmeswar 
Singh v. Manowar Hussein (l) and this 
Court held that in the circumstanoea of 
■the case no such oonaiderations aro.9e. 
In Girish. Chandra v- Kedar Chandra (5) 
a cosbarer landlord had purchased a 
non-transferable occupancy holding in 
execution of a money decree against the 
tenant, and the cosharera of such pur> 
chaser were allowed a decree for joint 
possession with him, it being held that 
he had no right to retain posaesaiou of 
the holding to the exoluaion of bis oo- 
ijbarers. In circumstances similar to 
those in the last mentioned case similar 
decrees were passed in Lalihikant v. 
Balabhadra (6j, Kanchan Mondal v. 
Kamala Prasad (7), Dwarkanath Roy v. 
Mathuranath Roy (8). In all those 
cases the reasons for the decision were 
that the oosharer landlords by the pur- 
chases they made acquired no interest 
as against their cosbarers and there was 
abandonment which entitled the latter 
to re-enter. A similar view has been 
taken in Qolhar Bibi v. Aswini Kumar 
( 9 ) and Durgasunker Roy v. Kamin 
Kumar Sarma (lO). In none of these 
cases was any plea raised that by reason 
of the fact that the plaintiffs them¬ 
selves had bean in sole occupation of 
certain lands, the defendants as 00 - 
eharers could resist a claim for joint 
possessiou. 

The case of Basania Kumari v. Mahesh 
(Ll), whore such a defence was taken 
and given effect to, the question whether 
the holding which had been pnrobased 
by the cosharer landlords was a trans¬ 
ferable one or not was not gone into and 
the case was fought out .on the fpoting 
of the rights of one set of cosharers who 
themselves were in sole possession of 
certain Khamar lands in a Mehal .to 
restrain another set who had made pur. 
chase from erecting structures on th 
■ 37 (IMlflS Cal 10=17 I A 110 (PC). 

4. (1892) 19 Cal 268=19 I A 48 jP 0). 

6. (1900) 27 Cal 473=4 0 W N 669. 

6. AIK 1916 Cal 1 <0=26 1 0 646. 

7. (1916) 20 I C 734. 

8. (1917) 84 I C 883. 

9. AIK 1929 Cal 263=117 I 0 536. 

‘ 10. AIK 1928 Cal 635=111 1C 74=66 Cal C53. 

11. AIB 1914 Cal 283=211 C 621. 


V. iff (11), was applied to a case in 
which the finding of the lower appelkte 
Court was read as meaning that the 
holding was transferable. This equita¬ 
ble defence however was not uphold in 
. the case of Jagabandhu v. Rajmohan 
Pal, A. I. R. 1925 Gal. 638, which was 
tbs case of a purchase by some cosharer 
landlords of an occupancy holding which 
was not transferable. Notwithstanding 
the case last mentioned, wore this case 
one of a purchase made by a cosharer 
landlord who has sought to resist the 
, claim for joint possession on the ground 
that the plaintiffs themselves are in sole 
occupation of other lands to their ox 
elusion, I should have hesitated to rule 
^out their defence but should have been 
prepared to consider the matter further. 

But the special fact in the present 
case, namely, that the defendants were 
strangers when they made the purchase 
and then came to acquire an interest in 
the Maliki right is, in my opinion a fact 
which deprives them of an equitable 
defence of this character which is open 
only to a cosbarer. In Nahadtoip Chan¬ 
dra V. Bhagwan Chandra (13) the facts 
were that one of the defendants, namely, 
defendant 4 in that suit had purchased 
a non-transferable occupancy holding 
and four years after such purchase sold 
it to a person, viz , defendant 1 who just 
a month before the sale became a co¬ 
sharer by pnrohasa of a share in the 
Maliki interest. In that case to resist 
the suit of the other cosbarer for joint 
■possession it was contended that the 
equitable principle referred to in Basanta 
Kumari v. Mohesh (ll) was not appli¬ 
cable because whereas in the last men¬ 
tioned case the parties were cosbarers 
from before the purchase, in the case 
then before the Court defendant 4 had 
made the purchase first, then defendau^ 

1 acquired a Maliki interest fCnd thd^i 
puTobased the holding from defendant 
4. In that ease it was said : 

"’This distinction that exists between tlio 
facts of the two cases is not one which may bo 
said to be at all material and in any event it is 
proper that on a question as to whether the 
equitable priuoiplelaid down in Hnsnnia Kumari 
V. Mohesh (ll) should bo applied or not, one hns 
got to see the state of fsets as they existed at the 
time when the suit was instituted." 

12. AIK 1929 Cal 674=111 1 6 19. 

18. AIR 1927 Cal 462=101 1 C 27. 
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These observations as far as I caii 
gather wore made in view of the taots df 
that partioalar’case. In the first place 
tl^e very fact that reliance was placed 
on Basanta Kumari v. Mohesh (ll) would 
900 EQ to suggest that there was no parti¬ 
cular finding on the question of trans- 
forability of the holding. Nextly, it 
would appear from the judgment of this 
Court that the character of the holding 
did not play any part in the decision. 
Thirdly, it would also seem that defen¬ 
dant 4 was himself a cosharer, when he 
^made the purchase because the appel¬ 
lant’s argument was that the purchase 
made by defendant 4 on 5tb Magh 1324 
was a purchase on behalf of all the co- 
sharers. And fourthly, the said pur¬ 
chase was condoned or acquiesced in for 
a period of 4 years before any suit was 
instituted. What was said in that case 
therefore cannot he taken as implying 
that whore a purchase is made by a' 
stranger who subsequently becomes a 
cosharer landlord, his claim to remain 
in possession is not to ba judged on a 
diii'arent footing. On tha other band I 
think the position becomes completely 
ditfaront in such circumstances. For 
than it can be said, as was said in the 
caso of Bhairahendra Narain Bay v. 
Bajendra Narayan Boy (14) (at p. 489 
of GO Cal): 

“ It cannot bo said that when tho defendant 
took po».‘!0:iaion by virtue of the purchase which 
ho set up ho took peasossion in the exorcise of 
his right as a cosharer of tho Mohal and that 
tlicro was no ouster of tho pl.iintiS with regard 
to tho possessiou of tho land.” 

It is quite clear that when the defen¬ 
dants in tho present case took possession 
lof tho land they came in as trespassers 
'with no right which could avail against 
jthe plaintiils. Tha plaintiffs had at that 
itiraa the right to evict them, and no 
lacqntescenoe on their part having been 
. jostablished, they are entitled to joint 
^possassioD to the extent of the share 
1 they own. The appeal must be dis- 
' ‘missed with coats. 

it.K. Appeal dismissed. 

ii.'AIBlETOal 46=741C 193=60 daU'87.‘ 
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Mitteb and M. 0, GnosB. 'XT. 

Susarmoy Sen and another —Appel¬ 
lants. 

V. 

Bibhuti Bhusan J ana —Bespondent. 

Appeal No. 506 of 1931, Decided on* 
23rd January ;1933, against order of 
Addl. Dist. Judge, Howrah, D/- 6th 
October 1931. 

(a) Proviaeial' Inaolvenejr Act (1920), S. 53 
—Burden of proving want of good faith ii on 
roceiver. 

The'onus U oaths Official Bscei vet of show¬ 
ing that the transaction was not made in goid 
faith and for valnable eoosideration: AIU 1930 
PC 265 and AIR 1931. PC 76, Rel on, 

[P 690 G 1] 

(b) Practice—Jttdgnent—Suspicion is no 
ground. 

Mere suspioion is no ground on which to rest 
a judioial deeision and in fact is a trooberous 
ground for legal decision. [P 692 C Ij 

Bupendra Kumar Mitter, Bijan Be- 
hari Mitter tkixA Khitindra Kumar Mitter 
—for Appellants. 

Ananta Kumar Batferji —for Eespon- 
dent. 

Mitter, J. —Ibis appeal is directed 
against an order of the Additional Dis- 
trict Judge of Howrah dated Gth Ootober 
1931 passed under S. 63, Provincial 
Insolvency Act (1930) by which he 
annulled a certain transfer in favour of 
the appellants in the present caso. The 
learned Additional District Judge has 
come to the conclusion that so far as 
the passing of the consideration is con¬ 
cerned it has been established in this 
ease. He has further found that deeds 
were executed for the purpose of paying 
certain previous mortgages executed so 
far back as the year 1922 which trans¬ 
actions the learned Judge found to 
be genuine and for consideration. The 
reason given by the learned Judge for 
antiuUing ,.tha transfer is that he is 
satisfied on the circumstanoea of this 
case that the transfer was not made 
in good faith and the only question 
which has been debated before us in 
this appea) is as to whether the ciroum- 
stonties which have been established in 
this case lead to the necessary ififerenc& 
that the transaction, entered into by 
tho appellants was bad for want of good 
faith. It is neoessary to premise at the 
outset that the burden of proving the 
want of good faith of the transaction 
and the passing of consideration is on 
the receiver. The view which prevailed 
in India before, namely that the burden* 


.1933 C/87 & 88 
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t 

of proving the consideration and good 
faith lay on the purchaser of the encum- 
brances can no longer bo regarded as a 
sound view of law in the face of the two 
decisions of their Lordships of the 
l^rivy Gounoil to which reference has 
been made in the course of the argu- 
meat. The ilrst of these decisions was 
given in an appeal from the Straits 
Settlements. That was in the case of 
Official Assignee of the Estate of Cheah 
Soo Tuan v. Khoo Saw Cheow (l) where 
their Lordships were construing S;tha 
provisions of Bankruptcy Ordinance 60 
of the Straits Settlements the provi¬ 
sions of which are somewhat analogous 
to the provisions of S.53, Provineial 
Insolvency Act. The second case is the 
case of Official Beoeiver v. P. Ii. K. M. 
B. M. Chettyar Firm (2). It was laid 
down by their Lordships in this case' 
that where the receiver is seeking to set 
aside a mortgage under the provisions of 
S. 53, Provineial Insolvency Act (1920) 
the onus is upon him to prove that it 
was not made in good faith and for 
valuable consideration: siAe Official Be- 
ceiver v. P. L. K, M. B. M. Chettyar 
Firm (2). The learned Additional Dis¬ 
trict Judge has kept these decisions in 
view and ho has rightly cast the onus 
on the Official Eeceiver of showing that 
the transaction was not made in good 
faith and for valuable consideration. 

The only question which we have to 
consider is whether the receiver who is 
the respondent in the present case has 
discharged that burden. Jt becomes 
necessary therefore to state the oircnm- 
stances which have led to the transfer 
which is now the subject-matter of con. 
troversy. It appears that one Kalidas 
Mondal and his mother executed a mort¬ 
gage of a half share of their dwelling 
house on 16th January 1922 in favour of 
the present appellants. The appellants 
had adfvanced a sum of Bs* 2,000 which 
was seoured by the said mortgage, A 
portion of4he consideration money from 
this sum !was applied by Ealidas to the 
liqhidaticn of the debts of hie oreditorft. 
This transaction has been proved and 
has been marked as Ex. B in the case. 
On 11th July 1922 Ealidas's mother 
executed a further mortgage in favour 
of the appellants for a sum of Bs^2,000. 

1 . AIB 1980 PC a65={1931) AO 6‘f=100 WPO 

45=144 LT 180. - 

2. A1B1931 P C 76=131 10 767=68 U 116=9 

Bang 170 (PC). 


This 'document is marked as Ex. B and 
the evfdenoe is that Ealidas paid a sum 
of Bs. 1,800 out of the consideration of 
Es. 2,000 .in favour of one Provabati 
Devi who was an earlier mortgagee and 
the release executed by the said Prova¬ 
bati Devi has been proved in this case* 
and has been marked as Ex. U. On 
17th November 1922 Ealidas and hia 
mother {executed a further mortgage in 
respect of this dwelling house for ano- 
•ther sum of Bs. 2,000 which was paid 
before the Begistrar at the time of 
registration in Cossipore Bogiabratiou 
Office. Then it appears that he bor¬ 
rowed from the appellants from time to 
time some money on hatchitaa. These 
hatobita debts amounted to about 
Bs. 800. The learned Additional District 
Judge has found all these loans to be 
genuine. On 20th January 1926 Ealidas 
and his mother executed a conveyance 
of the mortgaged property for a consi¬ 
deration of Bs. 11,350 the oonsideratiqp 
being made up of a sum of Bs. 10,473 
doe on the three mortgages which have 
already been mentioned and the balance 
in respect of the sum due on the hatchi. 
tas. On 1st February 1926 shortly after 
the 'oxecutien of this conveyance, pro- 
ceediugs in insolvency were commenced 
at the instance of the debtor Ealidas. 
In the application for insolvency small 
debts due to some Kabulis amounting to 
Ea. 800 odd were mentioned as due from 
the applicant. The adjudication order 
was made on 8th March 1926. 

After the adjudication order It appears 
that the receiver in insolvency took 
proceedings for annulment of the deed 
of sale and proceeded under the provi¬ 
sions of S. 64, Insolvency Act. On 14th 
May 1926 the learned Judge took the 
view that as it was a fraudulent pre¬ 
ference in favour of the appellants who 
wera two of the several creditors the 
transfer .should be annulled. Against 
that deoision the present appellants 
ptefartad an appeal to this Court andl 
my -learned brotheh B. B. Ghosa and ‘ 
N. E. Bose, JJ., eaid that tbs learned 
Additional District Judge entirely mis¬ 
conceived the case and set aside his 
order which was made-under the provi¬ 
sions of S. 64 of the Act; and suggested 
that the proper course to taka in the 
matter was that he should proceed under 
S. SS of the Act. That was accordingly 
done on remand. On remand the appel- 
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lants had adduced evidence in (he case 
and both the appellants stated in their 
evidence that they had no knowledge of 
thp intention of Kalidas to make an 
application to be adjudged an insolvent- 
go soon after the transfer in their favour 
by the deed of sale. Beference has been 
made to a portion of this evidence by 
Mr. Mitter who appears for the appel¬ 
lants. Both of them have distinctly 
stated, as I have already indicated, 
that although they were, on intimate 
terms with Kalidas they bad no appre¬ 
hension in their minds that the said 
Ivalidaa intended to make an application 
tt) be ‘adjudicated an insolvent. They 
have been subjected to cross examina¬ 
tion on behalf of the receiver and I do 
not see that they have been in any way 
shaken in the cross-examination in so 
far as their date of knowledge is con¬ 
cerned. It has been argued on behalf of 
the respondent that they were not tell¬ 
ing the truth, that they came to know 
of tbs order of adjudication four months 
after the date of the kobala in their 
favour. As a matter of fact the> came 
to know of it on 8th March 1926 when 
the order of adjudication was made. It 
is no doubt true that there was a slight 
discrepancy and we cannot on the basis 
of that discrepancy reject the testimony 
of the appellants. On one occasion 
when they said that they had no know¬ 
ledge of the insolvency their testimony 
was accepted. 

The Beceiver the only witness who 
has been called for the mother of Kali- 
das has said that she has made state¬ 
ments which would go to show that she 
knew nothing about the mortgage. She 
knew nothing about the deed of sale 
although it appears from the endorse, 
raont that she went to the Begistration 
Office, was identified by Kalidas and pot 
her band in the instrument. The oir- 
curaslanees from which the learned 
,Judge infers that the present applicants 
^*wore aware of the insolvent position of 
Kalidat are these: (1} that the appli¬ 
cation to be adjudged an insolvent was 
made shortly after the execution of the 
deed of sale (2) that the sale saved a lot 
of trouble and ensored payment of their 
unsecured dues also in full; (3) no 
serious attempt was made by the oredi- 
tors to fake possession of Kalidas’s share 
in the house; (4) the kobala does not 
seem to have been properly explained to 


Haridasi and (5) there was no particular 
reason for effecting the sale just at that 
moment unless it was the awareness oi 
Kalidas's intention to apply for insol¬ 
vency. From these facts the learned 
Judge was of opinion that the necessary 
inference flows that the appellants were 
cognisa^ oi the insolvent circumstances 
of Kalidas. We are of ‘opinion that 
even conceding that these facts were 
established the necessary inference does 
not flow from this that they had know, 
ledge of the insolvent condition of Kali- 
das in the face 'of their testimony in 
this case. In order to appreciate this 
position it is necessary to realise the 
position of the creditors appellants. 
According to the finding they had already 
advanced a sum of Ba. 10,473 on the 
three mortgages and so they were secured 
ereditora to that extent and there re- 
mains also the question of Kalidas's 
borrowing a sum of ]|s. 800 odd which 
was an inseonred debt. There does not 
seem to be any reason to infer from this 
circumstance that they were intending 
to leave a margin to the debtor and in 
considering the question of good faith 
of the transaction one has to consider 
whether this transaction was either 
entered into secretly or one by which 
the debtor was benofitted to a certain 
extent. The half share of Kalidas was 
sold for the .sum which was due to the 
appellants on the mortgage and on the 
haichittas both of which sums have been 
found due. 

The appellants have established ac¬ 
cording to the learned Judge the pas- 
sing of consideration, the genuineness 
of tbe previous mortgage debts and 
further tbe adequacy of the considera¬ 
tion. Question has been raised in this 
case that a mere preference of one oredi- 
tor is not sufficient to justify tbe in¬ 
ference that the transfer was not in 
good faith and reference bos been made 
to the provisions of S. 53, T. P. Act aud 
the decisions on that section. It does 
appeev that a distinction has been drdwa 
in the cases between the effect of undue 
preference of one creditor iu a trans- 
action where there is no question of 
bankruptcy and the effect of such pre- 
ferenoe with reference to a transaction 
where tbe transaction can be challenged 
* in bankruptcy proceedings. Beference 
may be made to the decision of their i 
Lordships of the Judicial Committee in 
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tbe case of Musahar Salni v. Uakim 
Lai (3) where this distinction is pointed 
out. It appears however from the pte> 
seat case that the circumstances which 
have been mentioned, namely the un- 
awareness of the position of the insol¬ 
vent at the date of the sale, the fact 
that no possession was taken of tbe half 
share of Ealidas by the present creditors 
having regard to the oiroumstances to 
which I shall advert 'presently do not 
lead to tbe necessary inference of want 
of good faith. It may raise suspicion 
but as has been pointed out in the deci¬ 
sions of the Judicial Committee mere 
suspicion is no ground on which to rest a 
judicial decision and in fact it has been 
held to be a treoherous ground for legal 
decision. Tbe fact that the appellants 
had not taken possession of the half 
share of the house cannot throw suspi- 
cion on the transaction for a partition 
suit had been pending and a stranger 
could not have been wise if he would 
have proceeded to take joint possession 
of the half share till the disposal of the 
partition proceedings by the Court. 
Besides in the meantime, shortly after 
the transfer, these proceedings in insol¬ 
vency were started and the receiver who 
bad been appointed commenced proceed¬ 
ings for annulling the transaction under 
S. 54, Provincial Insolvency Act; and as 
a matter of fact the sale had been 
annulled some time in December 1926. 
The final decree in the partition suit 
was made in 1929 and the present pro¬ 
ceedings are still pending. In these 
circumstances no inference can be drawn 
from the circumstance that although 
possession had not been taken this trans¬ 
action was in reality a benami trans¬ 
action. Then there is the question as 
to whether the transfer deed was ex¬ 
plained to Haridasi. This question is 
not relevant to the determination of the 
present case. It was a matter bet,ween 
Haridasi and the appellants; she has 
uot impea^ed this deed by taking any 
, proceeding in Court. Having regard to 
all those ciroumstsnees we are of opini¬ 
on that this appeal should be allowed 
and tbe order of the Additional District 
Jqdgo sat aside. We declare that the 
transaction effected on ■ 20th January 
1926, namely the conveyance of half 
share of Kalidaa’s bouse is a transaction' 

3. AIR 1016 PO 116=39 I 0 343=43 I A 104= 
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w|iich thas been entered into in good 
faith and for consideration. There will 
be no order as jio costs. 

M. C. Ghose, J. —I agree. 

B.K. Appeal allowed. 

^ A. I. R, 1933 Calcutta 692 

Lort-Williams and McNair, JJ. 
Saohindra Kar Gupta—Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 375 of 1933, 
Decided on 7th July 1933. 

if* («) Arm* Act (1878), S. 20—S. 20 is not 
restricted to export or import of arms in 
bulk but applies to coses of personal arms. 

Seotion 90 applies also to ordinary cases of 
carrying or possessing personal arms, and is not 
restricted to cases of exportation and importa¬ 
tion of arms in bulk. But for S. 20 to apply, 
Miere must bo some special indication of an in¬ 
tention to conceal possession of the arms from a 
public servant, railway oiticial or public carrier : 
AIR 1926 Lah 202, Appr-, 27 Cal 692; 1 S L 7i 
18; 9 P R 1912 Cr and AIR 1914 Lah 280, 
Dist from. [P 094 C 11 

(b)Arms Act (1878), S. 20 — Accused an 
escaped convict — Police having special in¬ 
structions to picket road (or accused—Ac¬ 
cused aware of this — Revolver stolen and 
found in holster round waist under coat 
and shirt — Evidence held sufficient under 
S. 20. 

A revolver was stolen a few weeks bofoto it 
was discovered in tbe possos.sion of accused, who 
himself was an escaped convict. The police had 
received special instructions to picket the toads 
and look out lot him. This fact had been com¬ 
municated to the accused. The revolver was 
found in a holster, tied with a cloth round his 
waist, and underneath his coat and shirt. When 
asked, he failed to account for it; 

Held : that in these circumstauces, there was 
ample evidence of the intention required by 
S. 20. IP 694 0 2) 

(c) Arms Act (1878), Ss. 20, 19 (e), 13,14 
and 12 —1 Distinction between the sections 
explained — Unlicensed person going armed 
with revolver—Hit case comes under S. 13 
or S. 14 and he can be convicted under 

S.20. 

The real distinction between the sections is, 
that S. 14 prohibits an unlicensed person from 
going armed with any kind of arms, that is to 
say, a person going armed with either a knife or 
a revolver comes within the provisions of the( 
eeotion. But with regard to fire-arms, a further- 
ofienee may be committed, namely, of having 
them in possession or under control, without a 
license. S. 14 covers this offence, and if this 
offence is committed with the iutentlou referred 
to in S. 20, then a heavier punishment may bo 
inflicted than for the simple offence under S. 14, 
the penalty lor which is provided in S. 19 (f). 
To be in possession or control of arms other than 
those mentioned in S. 11 is not an offence, 
though it is an offence to go armed with them, 
as provided in S. 13. An unlincensed person 
going armed with a revolver, may he convibted ' 
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under either 8.18 or S. 14 and consequently mtfy 
be convicted under S. 20. LI? 604 0 2] 


J. C. Gupta, Bhagirath Chandra Das 
and Jnana Nath Borah —for Appellant. 

Kundkar and Anilendra Nath Bai 
Chaudhuri’^toT the Crown. 

Lort-Williams, J, —^The appellant was 
charged as follows : 

First .—"That you, on or about 17th December 
1932, at the crossing of Grand Trunk Road and 
Doral Lano at Hooghly, Bally, P. 8. Chinsura, 
were going armed in contravention of 8. 13, 
Arms Act, 1878 and thereby committed an offence 
punishable under S. 19 (e), Arms Act, 1878 and 
.within my cognizance," 

Secondly ,—“That you, on or about 17th Da* 
cember 1932, at the same place bad in your pos* 
session a fully loaded six chambered Revolver 
No. 78141 and four additional live cartridges in 
contravention of Ss. 14 and 15, Arms Act, in such 
manner as to indicate an intention that the 
possession might not be known to any public 
bcrvant us deffeed in the Indian Penal Code and 
thereby committed an offence punishable under 
H. 20, Arms Act, 1878 and within my cog¬ 
nizance." 

Uo was convicted by the Special 
Magistrate of Chinsura under both 
Ss. 19 (e) and 20, Arms Act, 1878 and 
seutoncod to six years’ rigorous impri¬ 
sonment under the latter section, no 
separate sentence being passed under 
S, 19 (e). Since the acousod was already 
undergoing a sentonca of imprisonment, 
the sentence was to take eiTect at the 
expiry of the sentence which he was 
then undergoing. S. 13. Arms Act, pro¬ 
vides that 

no person shall go armed with any arms 
c.vcept under a liconso." 

Section 14 provides that 
"uo person shall have in his poscie>$ion or under 
his control any cannon or liro-arms or any 
ammunition or military stores except under a 
license.” 

Section 19 provides the penalties for 
breaches of Ss. 5, 6, 10 and 13 to 17. 
Thus, sab-S. (a) provides the penalty for 
manufacturing or selling arms in eon. 
travention of S. 5, sub-S. (o) for import¬ 
ing exporting arms in obntravention of 
S. 6, Bub-S. (d) for transporting any 
arms in contravention of S. 10, sub-B. (e) 
for going armed in oontravention of 
S. 13, Bub-S. (f) for having in poasespion 
or control any arms in oontravention of 
S. 14 or S. 15. S. 20 provides that 
"whoever does any act mentioned in Cls. (a), 
(c), (d) or (f), 8. 19 in such manner as to indi¬ 
cate an intention that such act may not be 
known to any public servant as defined in the 
Indian Penal Code or to any person employed 
upon a railway or to the servant of any publie 
Cartier, and whoever, on any search being made 
under 8. 25, concoalj or attempts to conceal any 


arms, may be punished with imprisonment for 
a longer term than is provided in 8,1^." 

The appellant was arrested on 17th 
December 1932 at about 9-30 p. m., at 
the junction of the Boral Lane with the 
Grand Trunk Boad when cycling in conj- 
pany with another man. The police had 
had special instructions to picket this 
road and be on the ^ look-out for the 
appellant and other "declared abscon¬ 
ders," They saw two men approaching 
the Grand Trunk Boad, who slackened 
their speed near the crossing and ap¬ 
peared oonfused. This attracted the 
attention of the police who seized the 
handle of the appellant’s cycle and 
forced him to dismount. They then 
challenged the appellant who was shiver- 
ing, and he gave his name as Sachindra 
Nath Ear Gupta. On, searching him, 
the police found a aix-ohambered revolver 
fully loaded, iu a holster tied round hie 
waist with a oloth under his shirt and 
coat. In the inner pocket of his coat 
they found a handkerchief in which wore 
tied four live cartridges, and two manu¬ 
script seditions leaflets written in pencil, 
one in English and the other in Bengali. 
The revolver bore the number 78141 and 
was subsequently identified as the pro¬ 
perty of Mr. B. K. Boy, 'I. P. S., Divi¬ 
sional Forest Officer, Salem, Madras. At 
the end of October, 1932 he discovered 
that his revolver was missing, while ha 
was at Bogra, and reported the loss to 
the police immediately. Mr. Boy’s native 
district is Barisal, and he had been 
staying there during the middle, part of 
October 1932. He had left for Bogra 
about the 21st of the mouth. 

The defence was that no revolver or 
ammunition bad been found on the 
appeltiknt when he was searched. But 
there is no doubt, from the evidence of 
the witnesses, including the search wit¬ 
nesses, that the articles mentioned wore 
found lu the possession of the appollant. 
The place *where the search was made 
was brightly lighted, and the witnesses 
bad a good opportunity of seeing wbn,,t 
was disQOvered in the possession of the 
appellant. The appellant is an escaped 
convict, having escaped from the Mid. • 
naporo Jail on the night of 7th February 
1982, where be was undergoing seven 
years’ rigorous imprisonment for an 
offence arising out of the Machuabazar 
Conspiracy Oase. He had been at largq 
for over ten months when re-arrested on 
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17(,li D^comber. His native place is 
liarisal. The appellant possessed no 
license to carry arms. It has been argned 
on his behalf that upon the facts he 
ougJit to have been convicted auder 
S. 19 (e) and not under B. 20, because 
o. 13 alone, deals with the offence of 
carrying arms, without a license, and 
iS. 14 is intended to be restricted to the 
olfeuue of unlicensed possession of arms, 
and that this ease clearly comes within 
the provisions of the former section. 
Gonsoqueutly, as S. 19 (e) is not men¬ 
tioned in S. 20, the longest term of 
imprisonment which can be indicted on 
the appellant is three years. 

Further, it has been contended that 
S. 20 is not intended to be applied to 
ordinary cases of carrying or possessing 
personal arms, but is restricted to cases’ 
of exportation and importation of arms 
in bulk. This contention is founded on 
a number of cases in this and other High 
Courts. Thus, in AhmedEossein y.Queen- 
Empress (l), 8ir Francis Maclean, 0. J.,. 
doubted whether S. 20 was iutended to 
apply to oases where there was posses¬ 
sion of personal fire-arms. In Crown v. 
Asu (2), it was stated that cases under 
8. 20 generally occur where arms are 
illicitly imported or transported, and 
this view was followed in Ibrahim v. 
Emperoi- (3) and in Ga^tna v. Emperor 

(4) . However, in Chet Singh v. Emperor 

(5) this view of the sections was decided 
jto be unsatisfactory and was expressly 
'dissented from. It was held that each 
case of ooncealment of arms must be 
'decided on its own facts, as to whether 
lit falls under 8.19 or S. 20, Arms Act, 
jbnt for 8. 20 to apply, there most be 
some special indication of an intention 
I to conceal possession of the arms from 
;a public servant, railway official or 
publio carrier. 1 have no doubt that 
I this decision was right, and that the 
jeontention raised by the learned ooon- 
isel for tb^ appellant oansot be sup. 
‘ported. 

, It is true that 8.20 requires that there 
shall be evidence such as to. indicate 
an intention that the “going armed" or 

1. (1900) 27 Cal C97=4 OWN 760. 

2. (1907) ISLE 18=9 Or L J 269 (FB). 

3. (1912) 9 P R 1912 Or=14 Ct L J 41=18 10 

2C5. 

4. AI R 1914 Lab 280=24 10 694=16 Or L J 

606. 

5. A I R 192G Lah 262=91 1 C 401=27 Or D J 

026=7 Lab 65. 
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posscBsipn of arms should not be known 
either to some pobJic servant as defined 
in the Indian Penal Code, e. g., the 
police, or to some person employed by 
railway or a public carrier. In this 
case, the revolver was stolen froni; 
Mr. Boy a few weeks before it was dis- 
covered in the possession of the appel- 
tant. The appellant himself was an 
q^aped convict, and the police had re¬ 
ceived special instructions to picket the 
roads and look out for him. I have, 
little doubt that this fact had been oom-l 
municated to the appellant. The ro-i 
volver was found in a holster tied with 
a cloth round his waist, and underneathi 
bis coat and shirt. When asked, ho| 
failed to account for it. In these cir-i 
cumstanoes, there was ample evidence of 
the intention required by 8. 20. 

The real distinction between the sec¬ 
tions is, that 8. 13 prohibits an un¬ 
licensed person from going armed with| 
any kind of arms, that is to say, a person' 
^oing armed with either a knife or a 
revolver comes within the provisions of 
the section. But with regard to firo-| 
arms, a further ofieoce may be com- 
mitted, namsly, bavi-ng them in posses-j 
sion or under control, without a licenso.| 

8. 14 covers this offence, and if this| 
offence is committed with the intention; 
referred to in S, 20, then a heavier] 
punishment may be inflicted than for: 
the simple offence under 8. 14, the] 
penalty for which is provided in S. 19 (f).] 
To be in possession or control of arms 
other than those mentioned in 8. 14 is 
not an offence, though it is an offence 
to go armed with them, as provided in 
8.13. Some confirmation of this view 
of the distinction to be drawn between 
the sections is provided by the recent 
Bengal Criminal Law (Arms and Explo- 
sives) Act (21 of 1932) in which, by 
Ss. 3 and 4, it is provided that 
‘‘whoever commite an offence under C]a. (c), (c) 
and ({), S. 19, if the offence is committed in 
respect of a fire-arm, 'may be punished with ^ 
transportation for life or with imprisonment for • 
a term which may extend to 14 years.” 

The result is, that in my opinion 8. 20 
was not intended to be restricted in its 
operation as argued on behalf of the 
appellant, but that an unlicensed per¬ 
son going armed with a revolver, may be 
convicted under either 8. 13 or 8. 14, 
Arms Act, and oonsoquenty, may be 
convicted under 8. 20. Upon the facts 
stated, I see no reason to differ from the 
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opinion formed by the learned‘Special 
Magistrate and this appeal therefore is 
dismissed. 

0 

McNair, J, I agree that the appeal 
should be dismissed for the reasons given 
by my learned brother. 

Appeal dismissed. 

❖ A. I. R. 1933 Calcutta 695 (1) 

,0. C. Ghose, Ag, 0. J. AND Mallik, j. 

Jogendra Mohan Ohowdhury and others 

-Accused—Petitioners. 

V. 

iSmiwor—Opposite Party. 

Criminal Revn. No. 402 of 1933, De¬ 
cided on 19th June 1933. 

Criminal Law Amendment Act (1908), 

S. 17^(1)—Hoisting national flag or refusal to 
take it down when ordered by police ii no 
offence under S. 17 (1). 

Tha hoisting of the national Hag over a shop 
or rofusal to take it down at the request of the 
police does not amount to assisting the opera¬ 
tions of an uulawfol association and is not an 
onenca under S. 17 (1): AIR 1933 xUl 95, Rel 
on. [P 696 C 13 

Narendra Kumar Basu and Ajit Ku. 
mar Dulta —for Petitioners. 

1). N. Bhaltacharji —for the Orovvn, 

Judgment. —We have examined the 
record. We are not of opinion that the 
lioiating of what is called the national 
flag in the circumstances disclosed over 
a shop or refusal to take it down at the 
request of the police amounts to assiat- 
ing the operations of an unlawful asso. 
elation or is an offence under S. 17 (l), 
Criminal Law Amendment Act, 1908 : 
see in this connexion the case of Bam 
Prasad v. Emperor (1) which is on all 
fours with the present case. The result 
tlierefore is that the convictions of and 
the sentenoes passed on the petitioners 
are set aside and the fines, if paid, will 
be refunded. 

R.K. Conviction set aside, 

r.~nirm'An" 95 =uo i c 197=31 'cnri 

22. 
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A. I. R. 1933 Calcutta 695 (2) 

Mallik and Jack, .3J. 

Pahar Ujalaba Co-operative Bank and 
others “Decree-holders. 

V. 

Adu Bhuia and others — Judgment* 
debtors. 

Civil Ref. No. 10 of 1939, Decided on 
2l8t Pebruary<1933, from appellate order 
by 3rd Court, Narayangunj. 

Co-operative Societies Act (2 of 1912), 
S. 43 (2) (1)—Rules made by Bengal Govern¬ 
ment—R. 22 (7)—'Award by arbitrator can 
be enforced witbeut filing it in Court under 
Civil P, C., Scb. 2—Such awards need not 
be stamped—Civil P. C. (1908), Scb. 2. 

Schdule2, Civil P. C.,doo9iiot apply to award!: 
made by au arbitrator under R. 89 of the Rules 
of Bengal Oovernment framed uudor S, 43 (8) (1) 
of Co-operative Societies Act,. Sucii awards can 
be enforced in the same manuer as a decree of 
civil Court and they need not be fried in Court 
under provisions of Sch. 8, Civil V. C. nor aro 
Buoh awards required to be stamped. 

IP 606.0 1] 

Order. —This is a-reference by the 
Munsiff 3rd Court, I^arayangunj, Dacca, 
under B. 1,0. 46, Civil P. 0. Applies- 
tions were made to his Court for the 
execution of certain awards of the 
Inspector of Co-operative Credit Societ¬ 
ies appointed arbitrator by the iRegis- 
tiar of the Societies under B. 22 framed 
under,8. 43, Act 2 of 1912 by the Bengal 
Government. The problem as it pre¬ 
sented itself to the learned Munsiff was 
whether 'by the order passed under 
S. 43 (2) (l) the jurisdiction of the civil 
Court was ousted and a special Court 
of final jurisdiction created for the trial 
of domestic disputes of the Societies or 
whether it was intended by the legisla- 
ture that the award of' the arbitrator 
should have the same effect as the award 
of an arbitrator appointed by the par¬ 
ties and that before any execution be 
possible the award should be filed in 
Court under the provisions of Sch. 2, 
Civil P. C. (Ss. 20 and 2l) and a decree 
obtained from the civil Court. S. 43 (2} (1) 
of the Act states that the Local Govern- 
jment may make rules providing that 
disputes between members of the society 
may be referred by the Registrar to 
arbitration and providing for the en¬ 
forcement of the awards of the arbi- * 
trators. B. 22 (6) provides that an 
award of the arbitrator if not appealed 
against within one month, shall (as bet¬ 
ween the parties to the dispute) not be 
called in question in any civil or Bsve, 
nue Court and shall in all respects be 
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final and! conclusive. B. 22 (7) adds 
that such awards shall, on application 
to any civil Court having local jurisdic. 
tion, be enforceable in the same manner 
as a decree of such Court. Para. 5, 
.S. 43 of the Act provides that all Boles 
made under the section shall on pub. 
lication in the local official gazette have 
effect as if enacted in the Act. 

It is clear that by these provisions 
the jurisdiction of the oivil Court is not 
ousted. In joining the society its mem¬ 
bers agree to abide by its rules, thus 
they contract that their disputes shall 
be decided as directed by the Act, and 
under these provisions of the Act the 
arbitrator’s awards are enforced by the 
civil Court. Such awards are quite dif. 
ferent from ordinary arbitration awards 
and there is no reason to suppose that 
it was intended that Sob. 2, Civil F. 0., 
should apply to them, and there is no 
question of this Buie being ultra vires 
of the Buie making' power of the Local 
Government for it is a rule which the 
Local Government is authorized to make 
under the provisions of the Act. An- 
other question that has been referred to 
us is as to whether these awards should 
be stamped or not. The Munsiff seems 
to be of opinion that they should be 
stamped and in this connexion he has 
referred to note (3) added to the Govern¬ 
ment Notification in the General Circu. 
lar Orders of the Registrar of Co-opera¬ 
tive Societies, Bengal(1913-1930). (Pub. 
lished in 1931, p. 17).- This note evi- 
dently refers to awards of arbitrators 
which have to be filed in Court before 
any decree can be passed on them. An 
award given by the Inspector of Co¬ 
operative Societies appointed as arbi- 
trator by the Registrar of Co-operative 
Societies under B. 22 of the Boles is 
not such an award. It has the force of 
a decree and before it can be enforced 
its a decree it is not necessary to fil& it 
in Court asen the case of awards by 
arbitrators appointed by the contract 
'bf parties. In view of the observations' 
recorded above the first point raised by 
the Munsiff should be answered in the 
affirmative and as the award need not 
be stamped, the second point would not 
arise at all. 

K.S. Beference answered . 
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Rankin, C. J. and Pearson, J. 
Elokeshee Dasee—Appellant. 

Kunjabihari Basoi—Respondent. 
Appeal No. 118 of 1932, Decided on 
24th February 1933, from judgment of 
Ameer Ali, J., D/- 2nd September 1932. 

(a) Civil P. C. (1882), S ». 388, 372 and 
Civil P. C, (1908), O. 22, R. 10—Preliminary 
decree in partition luit—No iteps taken be- 
yend appointment of commiuioner—Appli¬ 
cation after 83 years to substitute person as 
defendant in place of deceased defendant 
and for appointment of commissioner—Held' 
though Court had discretion, prayer should 
be refused irrespective of whether suit had 
abated or not. 

The appellant obtained a preliminary decree 
for partition in 1878. After that decree was 
passed, no further steps were taken beyond the 
appointment of a commissioner, who died in or 
about 1696, having done nothing towards the 
execution of the commission. In July 1932, i.e., 
some S3 years after the preliminary decree, the 
plaintiff applied by notice of motion, asking, 
among other things, that certain names of pai- 
ties, defendants to the suit, now dead, be struck 
out and the name of K be substituted in their 
place, and for the appointment of a commissioner 
to partition certain properties : 

Held : that irrespective of whether the snii for 
partition bad abated or not, the Court bad a 
discretion under 8. 872 of 1882 Code or 0. £2, 
B. 10 of 1908 Code ; that the discretion should 
be carefully exorcised and that in this case ap¬ 
pellant should not bo .allowed to resurrect tho 
old decree and ns such tho application should ho 
dismissed. [p G'J9 C 1] 

(b) Partition—Whether suit for partition 
does or does not abate after preliminary 
decree— Qiiaerc. 

Quaere —Whether a suit for partition does or 
does not abate after the passing of proliminaiy 
decree \ AI B 1929 Cal 430, liej. (p C98 C ij 

(c) Partition—Preliminary decree passed 
—It is not Court’s duty to see that preli¬ 
minary dMree ia carried into effect. 

When a Court passes a preliminary decree for 
partition it is not the Conrt's duty, whether tho 
parties take steps or not, to see that the i>reli- 
minary decree is carried into efleot. [P 698 C 2] 

S. N. Barterjee and 8.B. Das Oupta — 
for Appellant. 

H. D. Bose and B. Bosu — tor Respon¬ 
dent!. 

Bankin, 0, /.—This is a somewhat 
ourions case and raises debatable points 
of law. It appears that the present 
appellant was the plaintiff in a suit 
No. 199 of 1878. That was a partition 
suit and it had reference to six items of 
property mentioned in the decree, which 
was passed therein. The decree was 
dated 2ad July 1879 and was an ordi- 
nary decree for partition. The effect of 
it was to declare that the plaintiff was 
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entitled to one.fourth interest ia all the 
properties and that two other persons, 
now dead, were entitled to six-sixteenths 
e!ich. It seems that, after that decree 
was passed, no further steps were taken 
‘beyond the appointment of a commis: 
sioner, who died in or aboct 1896, hay- 
inf; done nothing towards the execution 
of the commission. In July 1932, that 
is some 53 years after the preliminary 
decree, the plaintiff applied to the 
learned Judge on the original side, by 
notice of motion, asking, among other 
• things, that certain names of parties 
defendants to the suit, now dead, be 
struck out and the name of Kunjabihari 
Rasak bo substituted in their places, lor 
the appointment of a commissioner of 
partition to partition certain properties 
which were properties Nos. 1 and 2 in 
the schedule to the preliminary decree 
under the names of premises Nos. 27 and 
28, Gharhakdanga Street, but which are 
now properties in a street called Tagore 
Castle Street. 

It may be desirable to. state here that 
the third property in the schedule to the 
decree had been acquired by the Cal¬ 
cutta Improveraont Trust and that the 
parties entitled got their respective 
shares. The same is true of the fifth of 
the properties mentioned in the sche¬ 
dule. As regards tba fourth property 
mentioned in the schedule it appears 
that partition suit No. 11C2 of 1915 was 
brought by the present respondent, 
Kunjabihari Basak, in which the present 
appellant was a defendant. Proceedings 
for partition of thiq, property are still 
pending in this suit of I9l5. As regards 
the sixth property in the sohadule, what 
appears to have happened is that, in the 
eighties, an agreement was entered into, 
dated 18th March 1888, according to 
which the appellant was at liberty to 
live in this property and was to get an 
allowance of Bs. 5 a month. It seems 
that, at some time, she purported to sell 
'the whole interest in that property and 
that, under that transfer, which as 
regards the three-fourths share v^as 
without title, the respondent Ktinja- 
bihari has bought in one-fourth share of 
the plaintiff, so that he is the sole owner 
of this property. 

The plaintiff in this application makes 
no claim to bo interested in any pro¬ 
perty except Tagore Castle Street pro- 
perties, items Nos. 1 and 2 of the sohe- 


dule to the old decree. During the fifty 
years, that have elapsed since the decree 
was passed, all the other parties have' 
died and, in one way or another, if the 
matter is traced out, it would appear 
■ that the respondent, Kunjabibari, caq- 
make title to tbs three-fourths share,, 
which does not belong to the plaintiff. 
In these circumstances, after so long an 
interval, and after it is clear that par¬ 
ties had come to an agreement, under 
which the commission of partition was 
not to be carried out, the questions that 
were debated before the learned Judge- 
were, first of all whether it was open to 
him in law to allow the plaintiff to 
bring in the respondent and to proceed 
under the decree as regards this single 
property, and secondly whether, if it 
was open in law, the Court had a dis¬ 
cretion and ought to exercise the discre¬ 
tion in the plaintiff's favour. It was- 
contended, on the part of the defendant, 
that tba plaintiff’s application was in- 
competent, because long ago the suit 
had abated as regards the deceased 
defendants and it was also said that she- 
was ont of time to set aside the abate¬ 
ment. It was further contended that 
the relief, that she sought, was really 
a relief by way of an order to enfoiua 
the decree of 1879 and that this was 
also barred by limitation. The learned 
Judge has not been satisfied that either 
of these ansv^ers is available to the res¬ 
pondent but he has come to the conclu¬ 
sion that the Court has a discretion in 
the matter and that,inthooircamBtauc6s 
of the present case, it w5uld be an im¬ 
proper exercise of discretion to allow 
the plaintiff’s claim. 

Now, before us the question of abate¬ 
ment and of limitation have also been 
very carefully argued. They turn out 
to be very complicated questions, be¬ 
cause until 1908 the Code of 1882 would 
apply to this suit and the Code of 1877 
would apply prior to 1882. So far as I 
can see, under the Code of 1882, the suit- 
had not abated, because there fvas 'no* 
order for abatement and we have been 
referred to the decision of Wilson, J., 
in Kedarnath Dutt v. liarra Chand Dutt 
(1) as showing that, under what is now 
0. 22, B. 10 the Court had a discretion, 
which was not interfered with by any 
Article of the Limitation Act. It must,. 

I t^ink, tak en that, at all events . 
T.lTBsay's Cai iao. 
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until the'^Coile of 1903 came into opera¬ 
tion, the position was the position set 
forth by Wilson, J., in Kedarnath Butt's 
case (l). Ilia vlow was that, as there 
had been a decree in that suit the ease 
(lid not come under S. 368 (which only 
applied to deaths of defendants before 
decree) and that consequently the case 
came under S. 372—“in other cases of 
assignment" and so on. Holding that 
there was no limitation, which fettered 
an application under S. 372, be made an 
order of the character asked for in the 
present case after a lapse of some ten 
years. Ho made it upon an afQdavit by 
the plaintiiT, that the delay in the 
proceeding had arisen from his being 
desirous of effecting an amicable parti¬ 
tion, which he bad used bis best endea¬ 
vours to do but without success. Now, 
if we are to examine the question of 
abatement, as it would arise in this suit 
when the Code of 1908 came into force, 
I assume that that Code would take 
effect upon this case. The position is 
this—that, although under the previous 
Code it does not appear that what we 
now call a preliminary decree for par¬ 
tition was described by the Code as a 
decree, the practice of this Court, as 
appears from the present case, was to 
make a decree. If therefore the suit be 
taken as one in which a decree had been 
made of the character of what is now 
under the Code of 1908 called a preli¬ 
minary decree, then the question arises 
whether the provisions of the Code as 
regards abatement in 0. 22 apply after 
decree at all. At one time, all the 
Courts in India appear to have held that 
they did, but there are recent authori- 
]ties the other way. In particular, there 
is the authority of a decision of a Divi¬ 
sion Bench of this Court in Nasir 
Ahammad v. Tamijaddi Ahammad (2) 
to the effect that, after a preliminary 
decree, a suit does not abate. Whether 
this ruling Js right or not is a matter 
which could only be settled if we are to 
refer this case to a Full Bench; but the 
case appears to proceed to some extent 
upon the case of Lachmi Narain Mar- 
wari V. Balmukund Marwari (S), in 
which the Subordinate Judge purported 
to dismiss a suit after a preliminary 
decree, because the plaintiff had not 


a. AIB 1929 Oal 430=122 E 0 303=57 Cal 285. 
3. AIR 1921 P 0 198=31 I 0 747=4 Pat Cl= 
511 A 321 (P 0). 


appeared to prosecute the direotions 
given by the preliminary decree. It was 
pointed out in that case by the Judicial 
Committee that, after decree, a suit 
could not be dismissed, because the 
decree could only be set aside by appeal* 
and not otherwise. It was also pointed 
out in that case that it was unneces¬ 
sarily hard upon the plaintiff to prevent 
him having the preliminary decree 
carried out in view of the fact that his 
cause of action had merged into decree 
and another suit could not ha brought 
by him. 1 desire to say here that we do > 
not propose to make any ordor, which 
purports to dismiss the suit or to sot 
aside the deoree. I desire to point out 
further, in the present case, that this is 
a partition suit and that nothing, which 
qan be done in this partition suit, except 
a concluded partition, can prevent the 
plaintiff from bringing another partition 
suit. I think therefore there is no way, 
by which it can be said that the deci- 
sion of the Judicial Committee in the 
ease referred to concludes the present 
case. 

In the result, I propose to deal with 
this case on the same footing as the 
learned Judge on the original side pur¬ 
ported to deal with it, namely, that I 
am not satisfied that the plaintiff can 
be met with any answer on the ground 
of abatement of the suit and I am not 
satisfied that what she asked could ho 
regarded under Art. 183, Lira. Act, as 
being an order to enforce the preliminary 
deoree. Even so however it appears to 
me that when after 50 years we are asked 
to make an order bringing in a new 
defendant and reconstituting this suit, 
the matter is one for the discretion of 
the Court. It is quite clear that, if the 
old S. 372 or the present 0. 22, R. 10 
applies to the case, the Court has a dis¬ 
cretion. The learned Judge appears to. 
have noticed an argument to the effect 
that, when a Court passes a preliminary 
deoree, so to call it, it is the Court's duty, 
whether the parties take steps or not, 
to see that the preliminary decree, e. g., 
for partition, is carried into effect. 
Where this doctrine comes from I dol 
not profess to understand. It is very 
high doctrine and it appears to me to be. 
extremely precarious. 1 cannot under¬ 
stand that it is any part of the duty of 
this Court to thrust a partition of tho 
family property on the parties, whethec 
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means whether they desire or not. 

I am therefore clear that the Court 
libs a discretion in the matter and that 
that discretion has to be carefully ezor- 
*cised on the individual facts of each 
case. Prima facie, an application, which 
is entirely without excuse, so far as I 
can sec, after 50 years is an application 
not to be regarded with favour. But, 
in tlie present case, wa have much more 
than that. It appears clear enough that 
this lady under a certain agreement in- 
•tondod that the partition should not be 
carried to a conclusion. She purported, 
notwithstanding the decree, to sell the 
whole interest in the garden property— 
property No. 6. She has been a defen¬ 
dant to a new partition suit in respect 
of property No. I—a suit in which she 
has never said or suggested that there 
exists an elfoctivo decree for partition. 
In the 50 years that have elapsed, not 
only have there been many devolutions 
of interest but occasions have arisen for 
various grounds of contention. It is not 
a very handsome contention, hut the 
respondent desires to contend that long 
ago, for various reasons, this lady has 
been by him ousted from the property, 
which she now seeks to partition. It 
seems to me, if the lady has any right 
or could in any way better her position 
when bringing another suit for partition 
by calling it a supplementary suit on 
the analogy of a supplementary bill in 
jequity, she may exercise this right. But 
lon the facts of the present case it would 
be a very bad example and a wrong 
exorcise of discretion, if we ware to 
allow her to resurrect the old dooree in 
order that, without bringing to a hear¬ 
ing and deciding many matters of con¬ 
tention, which have arisen during the 
Hast 50 years, she may use this decree 
I merely for the purpose of getting parti- 
jtioD of one of the properties of the 
original decree. I think therefore the 
* learned Judge has dealt with this ease 
on sound lines and that this appeal fails 
and should bo dismissed with costs in 
both the Courts. 

Pearson, J .—I agree. 

K.S. Avveal dismissed. 


Ban KIN, 0. J. AND Pearson, J. 

Shadanchandra Bhandari — Appel¬ 
lant. 

V > 

Shewn araya n Golahrai —Respond out 

_ Appeals Nos. 79 and 92 of 1932, Da- 
cidad on 24th February 1933, from ori- 
ginal orders of Ameer Ali, J., D/- 2ud 
August 1932. 

Jis (a) Pretideney Town* Intolvency Acl 
(1909), S. 36 — Conrt hat power to examine 
WitneM, or incolvant hioiielf, after diicliarge. 

After dieoharge haa taken offent, it is witliin 
thepawerof tho Court, under S. 30, io direct 
either that a witness be examined or that the in¬ 
solvent himself be exomined as a witness ; 44 
Cal 374, Bef. [P 699 C 2 ; P 700 0 1] 

(b) Presidency Towns Insolvency Act 
(1909), S. 36—S. 36 applies also to any mem¬ 
ber of public who can give information re¬ 
garding insolvent’s property. 

Section 86 applies not specially to the insol¬ 
vent himself but to any member of the public, 
who is in a position t&give information rospeot- 
ing the insolvent's property. (P 700 0 1] 

(c) Interpretation of Statutes — Heading 
should not be taken at foot of letter. 

Tbe heading must not be taken at the foot of 
the letter. The subject-matter of the sections 
coming under it must' be looked Into. 

[P 700 C 2] 

Sircar and N. C, Chatterjee — for Ap- 
pallanti. 

S, N. Banerjee, Khaitan and Agar- 
walla—(or Respondent. 

Bankin, C. J .—In this case, we have 
before us Appeal No. 79, which is an ap¬ 
peal from an order of 20tb July 1932, 
whereby the learned Judge, exarcising 
jurisdiction under the Presidency Towns 
Insolvency Act, made an order for tbe 
examination of the appellant as a wit¬ 
ness under S. 36 of the Act. The other 
appeal (No. 92) is from an order made by 
the learned Judge on 2nd August 1932, 
whereby one of the insolvents was direc¬ 
ted to be examined under S. 36. The 
question, which arises in the present 
case, is tbe qaestion whether the learned 
Judge had jurisdiotion to make that 
order, having regard to the fact that the 
insolvent obtained an order for discharge 
on 29th March 1931. By that Order, his 
discharge was suspended for six months, 
but the order of discharge was drawn up 
and completed in January 1932. The' 
question is whether, after disoharge has 
taken effect, it is within the power of 
the Court, under S. 36, to direct either 
that a witness be examined or that the 
insolvent himself be examined as a wit' 
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In thistioart, there fs authority against 
the appellant in the case oiltc Ilaripada 
IidkahU,Kx parte BinodiniDassee (l). In 
that case, Greaves, J., for reasons, which 
I respectfully consider very sound, held 
'that the Court has power, after dis- 
[charge, to make an order under S. 36 in 
the case of a third party, but he had 
some little doubt whether, having re¬ 
gard to the provisions of S. 43 of the 
Act, an order could be made for the exa¬ 
mination of the insolvent. In my judg¬ 
ment, under S. 36 of the Act, the Court 
has power to direct the examina¬ 
tion either of a third party or of the 
insolvent. It has to be remem¬ 
bered that, while an insolvent 
be well entitled to his discharge within 
reasonable time after the oommeuoement 
of the insolvency, it may, nevertheless, 
be necessary that, after his discharge has 
taken effect, the properties belonging to 
the insolvent's estate should be adminis¬ 
tered by the Official Assignee. The law 
makes it absolutely clear, because not 
only is there S. 33, which puts a duty 
upon the insolvent to attend upon 
the Official Assignee and to do every¬ 
thing necessary to enable the estate 
to be collected and distributed among 
the creditors, but, by S. 43, it is express¬ 
ly provided that : 

"A discharged insolvent shall >give such assist* 
nnee us the Ofllcinl Assignee may require in the 
realization and distribution of such of his pro¬ 
perty as is vested in the Oflicial Assignee." 

One also has to remember that, in cer¬ 
tain oiroumstanoes, the Official Assignee 
takes for the benefit of the creditors the 
after-acquired property of the insolvent, 
that is to say, the property acquired 
after adjudication at any time before the 
discharge takes effect. So that the.mere 
passing of tbe order of discharge may, in 
many oases, leave a oonsiderable amount 
of winding op administration to be oar. 
tied out. The principle of the matter is 
that, both •‘before and after discharge, 
the insolvent is pot under the duty to, 
sTssist in' every way the liquidation of' 
the assets for the benefit of his creditors. 
iTbat is very extensive and that is his 
primary doty. 8. 36 is a section, which 
applies not speoially to the insolvent 
himself hut to any member of the pub¬ 
lic, who is in a position to give informa¬ 
tion respecting the insolvent’s property. 
Shis has ofte n been called an inquigi- 
Cj/ 374=40 I C 94r"’ 


. SiiEWNAKAYAN (Rankin, C. J.) 1935 

torial section. It being necessary that 
the man’s property should be handed 
over to a stranger—a public official for 
administration, that public official haa 
to rely upon other people for his infor¬ 
mation. Very often an insolvent may 
be hostile or an individual creditor may 
be unwilling to give information. He 
has therefore compulsory power under 
the order of the Court or rather, to put 
the matter more correctly, the Court is^ 
given compulsory power, which it may 
exercise in a proper case for the benefit 
of the creditors and also for other pur-, 
poses, that is to say, for investigating in; 
the public interest into the conduct of 
the insolvent. If, after the insolvent 
has received his discharge, be is sub¬ 
stantially speaking in the same position 
as before as regards his liability to give 
all proper assistance in the administra¬ 
tion of his estate. 

It would indeed be anomalous, if there- 
ware no power in the Court to have him 
examined formally when such examina¬ 
tion is necessary in tbe interest of the 
administration. It is suggested that the- 
whole part of the Act from S. 9 down to- 
S. 45 is beaded : "Proceedingsfrom Act 
of Insolvency to Discharge i’’ but it will 
be seen that, in that part of the Act, a 
large number of matters are dealt with; 
as, for example, it is in that part of the 
Act that wa come across 8. 44 with re¬ 
ference to "fraudulent settlements" and- 
there are various other matters, which 
are not logically dealing with "prooeed- 
coedings from act of insolvency to dis¬ 
charge.” After all, the heading must 
not be taken at the foot of the letter. 
We have to look at the subject-matter 
of the * sections and section ' 43,. 
for example, is dealing with proceedings 
and position after discharge. I do not 
myself doubt that tbe power of tbe 
Court, under S. 36, applies after dis- 
oharge and applies both to the insolvent- 
and other persons. In these circum- 
stanoes, as it is not suggested that tbe . 
learned Judge was wrong as a matter of 
discretion in making tbe order, it ap¬ 
pears to me that both the appeals must 
be dismissed with costs in both the> 
Courts. 

Pearson, J .—I agree. 

K.S, Appeal dismissed. 
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Lobt-Williams, j. 

• Ernest Clarence O’Brien, In re. 

Insolvency Case No. 106 of 1932, De.^ 
oided on 22nd February 1933. 

(a) Pretidency Towns Insolvency Act 
<(1909), Si. l7 and 52(2)—Member entitled 
for provident fund only on retirement or 
discharge—Alienation of interest in provi¬ 
dent fund during service entailing forfeiture 
—Insolvency of member on bis own petition 
during gervice and vesting of rights in Offi¬ 
cial Assignee is voluntary alienation—Provi- 
•dent fund. 

The rules of the provident fund of a company 
provided that a member was entitled to receive 
the amount only on his retirement or discharge 
and that in case he transferred bis interest 
during service, he was liable to forfeit his rights 
for the amount to the company. A member 
while in service was adjudged insolvent on hia 
own petition, and his rights veited in the Official 
Assignee] 

Jleld; that the eSect of his petition, was to 
transfer or assign immediately bis property to 
the Official Assignee and that it was equivalent 
to a voluntiiiy transfer by the debtor to the 
Official Assignee within the meaning of the pro¬ 
vident fund rule. [P 7oa 0 2; P 703 01] 

(b) Transfer of Property Act (1882), S. 12 
—Rule restricting right of member of provi¬ 
dent fund to transfer interest in such 
amount is void—Provident fund. 

One of the rules in a provident fund of a com¬ 
pany was tliat in case a member transferred his 
interest in the provident fund during service, he 
was liable to forfeit the amount to the company: 

If eld-, that the rule ofiendod against B. 12, 
T. P. Act and was void. [P 703 01] 

S. M. Jicse and Z>. K. Basil —for Offi¬ 
cial Assigneo. 

Pugh and Cammiade —for Company. 

Order. — The “Provident Fund for 
the Permanent European Assistants of 
Grindlay & Go., Ltd., in India,” which is 
i(over;gied by rules, was created on let 
February 1928, with the object of pro¬ 
viding members with a pension or pay¬ 
ment on the termination of their service 
with the company (li. 3). 

"Momber” means every European as¬ 
sistant in the service of the company in 
India who is a subscriber to the fund 
(B. 2). 

Assistants engaged before 1st February 
1928, had the option of joining it, il de¬ 
clared before Ist January 1930 (B. 8). 

The fund is administered by trustees 
appointed by the company (B. 4.) 

The fund is fed by payments made by 
the company and by compulsory deduc¬ 
tions from the salaries of members (Rr. 6, 
8. 10,11.12,13 and 20). 


No member can make claim 

upon the fund e.xcept as provided by 
the rules (B. 18). 

He cannpt receive (except ex gratia) 
any benedt from that part of the fund 
derived from paymente made 'by tlje 
company until he has served the com! 
pany for 12 years and is not dismissed 
for negligence, dishonesty or miscon¬ 
duct. But on retirement or discharge or 
death, he or hig legal representative is 
entitled to receive the amount of his 
own contribution with interest (Br. 19 
and 20), Hr. 29 and 30 provide as fol¬ 
lows: 

”39. Subject to the provisioos of B. 23, no 
member shall be entitled to draw any money 
from the fond in respect either of principal or 
interest or to transfer or assign, whether by way 
of security or otherwise, ho a soever his share or 
interest therein or in any fart thereof, and no 
such transfer or assignment shall bo valid, and 
the trustees shall not recognize or be bound by 
notice to them of any such transfer or assign¬ 
ment, and all moneys contributed by the mem¬ 
ber standing in the subsidiary ledger to the cre¬ 
dit of any member, who shall purpart to transfer 
or assign his share or interest or any part thereof 
as aforesaid, shall forthwith be forfeited as from 
the date of such transfer or assignment to tho 
use of tbe fuud nud be dealt with accordingly; if 
any prohibitory order or attachment or process 
of a civil or criminal Court bo served upon tho 
trustees or any person on behalf of them, by 
which any moueys standing to the credit of any 
member in the broks of the fund shall bo attach¬ 
ed or ordered to be paid into Court or bo ordered 
to bo withheld from auy member, such moneys as 
.represent oontributions by the member shall 
forthwith be forfoitod to tho use of the fund, pro¬ 
vided that the trustees shall be at liberty, in 
their uncontrolled discretion, at any time there¬ 
after, to give such mooeys or any part thereof 
for the benefit of the wife, children cr relations 
of such member. 

so. If any member shall purport to transfer or 
assign or charge his interest in tho fund as afore¬ 
said, or if such interess shall be attached or 
otherwise dealt with or affected as indicated by 
B. 29,. tbe company may forthwith cease all 
contributions' to the fund in respect of such 
member and all moneys standing to tho credit 
of such member in the subsidiary ledger repre¬ 
senting aontribatioDB by the company and all 
interest thereon shall forthwith be forfeited to 
the use of the fund.” 

The iusolvent, E. C. O’Brien, was ad¬ 
judicated an insolvent upon ‘his owh 
petition on 23rd May 1932. He entered 
the service of tbe company on let Janu¬ 
ary 1924, and was discharged on 31st 
May 1932, on account of his insolvency. 
Prior to tbe filing of hia , petition, the 
following amounts stood credited to him 
in tho books of the provident fund for 
principal and interest: * 
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. Ra, a. p. 

Loiidon’s c(Kitribution 4,789 3 0 

Ilia contiib<itioii ... 3,143 4 3 

Dauk'a conlribuUon 3,771 14 9 

Total 11,704 6 0 

, ^Though it is not stated it must be pre< 
Burned that he exercised the option 
given to him under B. 8. The petition- 
er who is the OiBoial Assignee, contends 
that this sum or part of it is the pro. 
peity of the insolvent and vested in the 
Olhcial Assignee immediately on adjudi¬ 
cation as assignee of the )insolvent’s 
estate, and he asks for an •order compel¬ 
ling the trustees to pay this sum to him 
forthwith. It is clear that no member 
has any property in the fund, nor can 
make any claim upon it, except as pro¬ 
vided by the rules, so far as these are 
legally valid. The so-called contribu¬ 
tion or subscription made by the mem¬ 
ber is derived from a compulsory deduc- 
tion from or reduction of his salary. 
These moneys and others contributed 
by the company belong to the trustees. 
The member is entitled to claim a pay- 
ment from the fund, only in certain cir¬ 
cumstances specified in the roles. Thus 
it is clear that O’Brien could not on 
discharge claim any payment in respect 
of that part of the fund, which was con¬ 
tributed by the company, because he bad 
not served for 12 years (Br. 19 and 20). 
This disposes of the sums called “Lon¬ 
don’s" and ‘‘Bank’s’’ contributions respec-' 
tively. The question remains to be de¬ 
cided whether the sum of Bs. 3,143.4-3 
is property of the insolvent which has 
vested in the Official Assignee. This de- 
pends upon the legal effect of Br. 29 
and 30. 

The company contends that, if and 
when, any order of the Court is served 
upon the trustees, by which any such 
sum standing to the credit of any mem- 
ber is ordered to be paid into Court or 
to be withheld from the member, sueh 
sum is fmtbwith forfeited .to the 
use of the fund. This means really that, 
in such ciroumstanoes the member forth^ 
with loses his right to make any claim 
on the fund, because no member has any 
property in the fund, which belongs to 
the trustees, and cannot therefore for¬ 
feit any part of it. His claims arise 
only when he ceases to be a member. 
For this reason the latter part of the 
rule, upon which the company's conten- 
'tion rests, is irrelevant, because the in¬ 


solvent ceased to be a member when he 
was discharged at the end of May. There¬ 
upon his claim upon the fund, whatever 
it might be, vested, and owing to his in¬ 
solvency vested in the Official Assignee. 
The final question remains to be decided. 
whether he had any claim subsisting at 
the time of bis discharge. This depends 
upon the earlier part of B. 29. On the 
date of his insolvency, the insolvent, for 
the rsasons already stated, had no pro¬ 
perty in the fund, because he was still 
in the service of the company a^d any 
claim he might have could only arise 
upon his discharge when he would cease ' 
to be a member. Therefore if in those 
oircumstancs he had purported to trans¬ 
fer or assign his share or interest in 
the fund, such 'transfer, according to 
the rules, would have had no effect ex¬ 
cept tbat*all contributions made by the 
member or by the company for him 
would be ipso facto forfeited forthwith 
to the fund. This again is badly ex¬ 
pressed in the rtile and means really 
if accurately stated, in accordance with 
the position in law, if the member pur¬ 
ported to transfer whatever he might bo 
entitled, under ordinary circumstances 
to claim when he ceased to be a member, 
that is to say his future right (if any) of 
a payment from the fund, then and 
thereby such right would be extinguish¬ 
ed. In my opinion this according to the 
rules if valid, would be the effect of such 
an attempt to transfer or assign. 

But the insolvent made no su«h trans¬ 
fer or assignment, and consequently suf¬ 
fered no such forfeiture, unless his p^i- 
tion to be declared insolvent amounts to 
or is equivalent in law to suob a trans¬ 
fer. In ihy opinion it is. The meaning 
of B. 29 is that any transfer or assign¬ 
ment howsoever made or caused by the 
member, shall involve forfeiture. Pre¬ 
sentation of a debtor’s petition is an act 
of insolvency [Presidency Towns Insol¬ 
vency Act, S. 9 (f)J, upon which the 
Court may make an order adjudicating 
him insolvent (S. 10). Thereupon his 
property vests in the Official Assignee, 
as from the commencement of the insol¬ 
vency, which relates baek to the presen¬ 
tation of the petition [Ss. 17 and 
62 (2) (a)]. The effect therefore of the] 
debtor’s petition,if he is afterwards ad¬ 
judged insolvent thereon, is to transfer 
or assign immediately his property to_ 
the Ofiioial Assignee, Doobtiess suchi 
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transfer is strictly speaking by operai 
bion of law. But in my opinJbn it is 
anuivalent to a voluntary transfer by 
tho debtor to the Official Assignee and is 
within the meaning of B. 29. It would 
be otherwise, if tho debtor were adjudi¬ 
cated otherwise than on his own peti¬ 
tion, because transfer in such a case 
could hardly be deemed to be due to 
the voluntary act of the debtor. It 
would be otherwise also if it could be 
shown that there was collusion between 
the trustees and the debtor to defeat 
tho claims of creditors. This is not 
Suggested in tho present case. But S. 12, 
T. P. Act, 1882, provides that; .... 

“ Where property is traDsiarrod subject to a 
cniidition or limitatiou making any mtorest 
therein, reserved or given to or for the benefit at 
any person, to cease on his beconung insolvent 
or oudoavouriug to transfer or dispose of the 
same, such condition or limitation is void. _ 

When the debtor exercised his option 
]to become a member of the fund, this, 
|in eil’act, amounted to an agreement to 
itransfor from time to time part of his 
isalary to the fund upon the terms pro- 
\’ided in tho rules. One of the terms 
is contained in B. 29. That offend- 
iagainst the provisions of 8. 12’and is 
'therefore void. On this point the law 
jin India and England is tho same, but 
differs apparently where tho transfer 
has been made by one person for the 
benefit of another. In English law all 
such transfers are protected, whereas in 
Indian law they seem to be protected 
only if made by will (Succession Act, 

1925, S. 120. Ulus. 7). 

The result is that the debtor s claim 
to this sum of Bs. 143-4-3 became vest¬ 
ed when his service terminated and 
must be paid to lihe Official Assignee. 
The petition to this extent is allowed. 
There will be no order for costs. 

IC.S. Petition partly allowed. 
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MUKBEJI. J. 

Taraprasanna iJair-Appellanfc. 

V. 

Faridnnnessa Khatun Bespondent. 

Second Appeal No. 2962 of 1930, De¬ 
cided on 20th February 1933, against 
decree of Second Glass Sub-Judge, Ba- 
karganj, D/- 14th July 

(a) Bengal Tenaney Act (8 of 1885), Sa. 67, 
178 and 179—More inlereat than mentioned 
in S. 67 cennot bo tecowred even though to 
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stipulated in permanent mokaritari lease 
made prior to 1885. 

lutereRt at a rate exceodiug that given in S. 67 
cannot be recovered oven though it is bo stlpu* 
latod in a permanent mokartari lease made prior 
to 1885. [P704G11. 

(b) Bengal Tenancy Act (8 of 1885), S, 17^9,. 
Provieo—‘‘Recover” meant recovery by euitv 
Tho word “recover" in the proviso toS. 179 ha» 
a definite meaning, namely, (he ordinary mean¬ 
ing of recovery by suit: 26 Cal 199 note and 2 
0 L J 640, Bef. IP 704 0 2] 

Abinashchandra Ohosh —for Appellant. 
Bhupendranath Bayohaudliuri — for 
Bespondent. 

Judgment ,—This appeal has arisen out 
of a suit for rent. The plaintiffs, who 
are the appellants, ask for a decree for 
interest at a rate higher than what is 
allowed by S. 67, Ben. Ten. Act, on tho 
basis of a stipulation contained in the 
kabuliyat, which created a permanent 
mokarrari lease in a permanently set¬ 
tled estate under a permanent tenure- 
holder and is dated 1283 B. 8. The 
Courts below have allowed interest at 
per cent per annum. The suit was- 
instituted on 15th April 1929, that is to 
say, after the date when the amending 
Act came into force. The claim was for 
1332 to 1335, the major part of the claim 
being for a period antecedent to that 
date. 

Prior to the amendments, the clause 
as to interest was a clause of sub-S. (3), 
S. 178. From the position it then occu¬ 
pied, it meant that a rate of interest in 
excess of what is provided for in S. G7 
was not affected by the provision of that 
section, if. the rate was in a contract 
made before the passing of the Act in 
1865. As a consequence of the amend¬ 
ments, the clause now finds a place in 
Bub-S. (1), S. 178, and means that such Sr 
rate cannot affect S. C7, whether it be 
embodied in a contract made after or in 
a contract made before the aforesaid 
date in 1885. S. 179 is an exception to 
all the provisions of the Act .to which it 
may serve as an exception, and accord¬ 
ingly to S. 178. The present case satis¬ 
fies the requirements of S. 179, so far as- 
the status of the parties and the cha¬ 
racter of the lease is oonoerned. The 
lease in the present case is therefore a 
good lease upon the plain meaning of the 
substantive part of S. 179. But then 
there is the proviso to S. 179 which has 
to be considered. That proviso says—I 
read such portion of it as has any bear, 
ing on the question of interest: 
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“Provided that such holder.shall not 

be entitled to recover iuteiost at a rate OKceeding 
that set forth in S, 67." 

The plaintilT has sued to recover in¬ 
terest at a rate exoeeding the rate given 
in S. 67. The proviso disentitled him 
from reoevering such interest. This is 
the conclusion which, in my judgment, 
follows from a plain reading of the 
different sections to which I havo refer¬ 
red. But there are several other matters 
which I have been asked on behalf of the 
appellant to consider. 

It has been argued that the amend- 
ments made as regards abwab stand in 
the way of such an interpretation being 
given to the statute. In sub-S. (3), S. 74, 
which makes, in respect of abwab, an 
exception, in terms very much alike 
S. 179, the words "and registered before 
the commencement of the Bengal Ten¬ 
ancy (Amendment) Act, 1928," have been 
added. By this amendment, stipulations 
as to abwab in respeot of such leases, 
if made in leases registered before the 
commonoement of the amending Act of 
1928, were saved. Besides there has 
been from 1919 a proviso to aub-S. (1), 

S. 74, creating an exception in favour of 
contracts registered before the amend¬ 
ing Act of 1919. The amendments in 
S. 77 need not detain us ; certain fees 
realised are to be deemed under that 
section to be abwab. The proviso to 
S. 179, so far as it relates to abwab, reads 
thus: 

“Proviaed that ■iuch proprietor or holder shall 
not be entitled to recover * • • anything 
that is an abwab or the recovery of which is 
illegal under the provisions of S. 74 or sub-S. (3), 

S. 77.” 

There is no doubt some difficulty in 
reconciling the proviso to S. 179 with 
sub-Ss. 0) and (3), S. 74, but perhaps 
the difficulty is not insuperable. But 
whatever that may be, and this is a 
matter on which I am not called upon 
nor do I propose to express any definite 
opinion here — that difficulty cannot 
create for interest a reservation or excep¬ 
tion that is not to be found anywhere in 
tho Act; I do not understand how, even 
if there is a difficulty in reconciling the 
provisions as to abwab, such difficulty 
should lead us to imagine that it is only 
in respect of future leases that the pro¬ 
viso to S. 179 is to be applied. 

It bas next been argued that the 
amendments of 1928 came into force 
after the major part of the interest be¬ 
came due, and that, in the view that 


that portion of the interest had already 
ripened into a debt, the amendments 
cannot affect that portion of the interest. 
In other wordi it has been argued thpt 
interest which had already accrued can¬ 
not be lost to the landlord by reason o( 
the amendments. To this contention, 
m my opinion, the answer is that such 
interest had not been recovered ; and 
when it comes to a question of its re¬ 
covery the proviso to S. 179 will stand 
in the way. The word "recover” has a 
definite meaning, namely, the ordinary 
moaning of recovery by suit; see Bam 
Kumar Jugi v. Jafar Ali (l) and Siia.‘ 
nath Midda v. Basudeo Midda (2). 

Some other arguments havo also been 
addressed to me based on suppositions 
as to what must have been the intention 
of the legislature. I should content my. 
self with saying that whatever its in¬ 
tention might havo been what it has 
said is, in my judgment, capable of no 
other interpretation than what I am 
inclined to put upon the provisions. 
The Courts below, in my opinion, havo 
taken the right view of the matter. The 
appeal is dismissed with costs. 

Thera is an application filed in the 
alternative for roviaiouof the order com¬ 
plained of in this case if it be held that 
no second appeal is competent. On the 
view that I have takon of the merits of 
the case, it is not necessary for me to 
consider tlio question of the maintain¬ 
ability of tho appeal. The application 
for revision is also dismissed. 

__ Appeal dismissed. 

1. (isgsi’aG Cailo!) uT' ' ’ 

2. (1900) 2 0 L J 540. 
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Pearson, J. 

Satis Chandra Muhhopadhya and an¬ 
other —Defendants—Petitioners. 

V, 

Nuba Krishna Boy Chowdhury and 
others —Opposite Parties. 

Civil Rule No. 1207 of 1932, Decided 
on 10th April 1933, from order of Asst, 
Settlement Officer, 24.PergftnaB, D/. 6th 
June 1932. 

Bengal Tenancy Act (1885),Sa.105and 106 
—Sait by landlord for enhancemant of rent 
—Plea of inokarari atatua and non-liability 
for anbancament of rent by oppoaita paity 
taken beyond period provided in S. 106 
Non-proaecution of caae by landlord — Op- 
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polite party ia entitled to have ita quea-* 
tion decided before dismiaaal of landlord’% 
suit. 

An application woo made - by the Jandlotd 
uD<V3t S. 105, Ben. Ten. Act, for enhanoo- 
;iioiit, coneequont upon publication of the Re* 
of Rights. The tenants as against that 
vtdt up in those proceedings that they were not 
{oimro-holdors liable to enhancement of rent but 
ivcL'o raiyats ^ith mokarari status. Their written 
^(.itement was filed a coneidetable period after 
ho lapse of four months which is provided for in 
s. 106, Ben. Tan. Act, under which they might 
have made a 3ubst.mtiye application as against 
the entry in the Record of Rights had they been 
r.o advised. Issues were settled. Subsequently 
the landlord came before the Court saying that 
tk^rc were certain defects in hie application 
anil that he wished for leave to withdraw the 
proceedings. The Coact thereupon made an 
vrilei refusing the petition for withdrawal, and 
merely dismissing the case for non-prosecution. 
On that occasion objection was raised fay the 
tenants in which they demanded that the ques¬ 
tion which they had raised as regards their 
mokarari status should be gone into, having boon 
raised in the issue, and that a finding should be 
-irrived at upon that issue, and the suit should 
then be dismissed: 

Held : that even if the landlord faded away 
and refused to go on with the suit the ten- 
-luts were entitled to have the issue raised by 
thorn tried and determined though the landlord 
ceased to t.ake any further part in the proceed- 
iiigs. [P 705 0 2; P 706 G 1] 

Sarat Chandra Janah — for Peti- 
iiioners. 

ifasim All —for Opposite Parties. 

Order —In this case the opposite party 
instituted proceedings under S. 105, 
Pen. Ten. Act, consequent upon the final 
publication of the Eecord of Bights. 
That publication took place on 8th 
•Vugust 1931, according to which it ap- 
p^'arod that the petitioner was liable to 
r ’lhaaeoment of rent. On 4th December 
1931 an application was made by the 
huullord opposite party under S. 106, 
I>cn. Ten. Act, for enhancement. The 
petitioners as against that eot up in 
those proceedings that they were not 
tenure holders liable to enhancement of 
rent but were raiyats with mokarari 
status. The written statement was filed 
on 9th April 1932, that is a considerable 
j>)oriod after the lapse of four months 
which is provided for in S.106, Ben.Ten. 
Act, under which the petitioners might 
have made a substantive applioation as 
against the entry in the Beoord of 
Bights had they been so advised. Now, 
on 6th June ieeues were settled. Issue 1 
raised the question whether the peti¬ 
tioners were liable to enhaneement of 
rent and went on to say: Is he a moka¬ 
rari raiyat* in respect of the disputed 
1933 0/89 & 90 
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jama ? What happened in th&se pro¬ 
ceedings was that subsequently the land¬ 
lords came before the Court saying that 
there were certain defects in their appli. 
cation and tha^ they wished for leave to 
withdraw the proceedings. The ’Court* 
thereupon made an order on 6th June 
refusing the petition for withdrawal and 
merely dismissing the case for non-pro. 
sscubion. It seems that on that occasion 
objection was raised by the petitioner in 
which they demanded that the question 
which they had raised as regards their 
mokarari status should be gone into, 
having been raised in the issue and that 
a finding should be arrived at upon that 
issue and the suit should then be dis- 
missed. 

The contention put forward by the 
opposite party before , ma I think may 
be summarise thus : that if the peti- 
tioners in a case like the present do not 
take advantage of the proeedure laid 
down in S. 106 withip the four months 
allowed by that section, then they can¬ 
not be allowed to have the matter de¬ 
cided by way of raising the issue in a 
written statement filbd long after the 
four months had expired in answer to 
proceedings for enbanoement of rent 
brought by the landlord. The question 
really seems to me to turn on the con¬ 
struction of the. section in the Act, in 
particular S. 105-A. S. 105.A lays down: 

“Where, in any proceedings for the settlement 
of rents under this part, any of the following 
issues arise: * * * * (e) Whether the tenant 
belongs to a class different from that to vrhioh he 
is shown in the Beoord of Rights as belonging, 
the Revenue Officer shall try and dedde such 
issue and settle the rent accordingly.” 

Mr. Nasim AU has said that that 
issue only arises for determination as a 
matter of benefit to the landlord, that 
is, if the landlord steps out of the suit 
there is no room forany.trial or decision 
on that issue for the benefit of the 
tenant. Upon the best consideration 
that I am al:|le to give to the matter it 
does seem to me that the petitioners' 
contention is valid and if they .are. party, 
to a proceeding of this kind under which 
the provisions of the law allow them to 
raise an issue as to whether they are orj 
are not mokarari raiyats in respect of 
the disputed jama, that is an issue which 
the Bevenne Officer shall try and decide. 
Even if the landlord fades away and 
refuses to go on with the suit, the actual' 
result may be the same in so far tbatr 
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[the prociaediags are dismissed. But in 
the present case I think, as I say, that 
the issue is one which the petitioner 
tenants are entitled to have tried and 
determined even though the landlord 
eases to take any further part in the 
proceedings. It is unnecessary to say 
anything else as to the form of the order 
according to what the finding of the 
Court may be upon the issue. 

I think that the proper order to make 
is that the Buie should be made abso¬ 
lute, the decree should be set aside and 
the matter remitted to the Assistant 
Settlement Ofiicer for trial of the issue 
raised by the defendants and subsequent 
determination of the proceedings accord¬ 
ing to law. The hearing-fee in this Buie 
is assessed at one gold mohur. 

K.S. Buie made absolute. 
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Lort-Williams, J. 

Alexander Brault —Plaintiff. • 

V. 

Indrakrishna Kaul —Defendant. 

Original Suit No. 647 of 1931, Decided 
on 22nd February 1933. 

Tori—Molicioua proMcution — Criminal 
proceedingf starteil at D againat peraon reai¬ 
ding at C— Summona aerved at C and damagea 
occurring at C— Court at C haa juriadiction 
to entertain auit for damagea—Lettera Patent 
(Cal ), Cl. 12. 

Defeudant instituted criminal proceedings at 
D against plaintiff, who was residing at C. Sum¬ 
mons was Ferved on piaintifi at C and as a lo- 
Bult of proceedings, plaintiff suffered both general 
and special damages. The complaint was dis- 
missed. In a auit for damages tor malicious pro¬ 
secution : 

Held : that part of the cause of action arose 
ate and, with leave undorOl. 12, Letters Patent, 
the High Court at C bad jurisdiction to enter¬ 
tain the suit. (P 708 0 1] 

Issacs and J.K. Ghosh —for Plaintiff. 

(S'. JJ. Das and P. K. Sen—for Defen¬ 
dant. 

Judgment. —The plaintiff claims dama¬ 
ges for malicious prosecution. He is a 
French subject, aged 76, and for ill years 
has carried on business in Galoutta and 
is of unblemished reputation. Inter i^ia, 
he is sole agent for the sale in British 
India of certain petrol lamps known as 
"Tito Landi" which he imports from 
Paris and of which he has sold morh 
than 30,000. By a letter, dated 14th 
October 1929 the defendant, who is 
engineer to the Jharia Water Board, 
ordered one such Lampe de Grand Luxe, 
Art Bronze, as illustrated in plaintiff’s 


catalogue and priced at £s. 42, to be sent 
V. P. P., and this was sent the following 
day. On 30th October the defendaut 
wrote, oomplffining that the petrol cqu- 
tainer of the lamp leaked, owing to a 
minute hole in the body of the container, 
where the metal was too thin and asking 
that another lamp should be sent in its 
place. The plaintiff asked that the lamp 
should be sent to him for inspection, 
and, on 6th November, the defendant 
sent back the lamp having first marked 
with chalk the place where the alleged 
hole was situate and described the spot 
as being "directly under the knob of the 
extinguisher.” He also sent a rough 
sketch, which showed the spot, at a 
point in the ornamental lines on the 
upper part of the body of the container. 
This lamp has been produced in Court 
' by the plaintiff. The leak has been 
repaired and it coincides exactly with 
the spot indicated by the defendant in 
his letter. On 11th November, the 
plaintiff sent a second lamp to replace 
the first. In December the defendant 
ordered certain accessories for the lamp. 
On 2ad March 1930, nearly four months 
after the receipt of the second lamp, he 
wrote, saying that this one also leaked 
and that 

” by closely examining the container, it appear*; 
that the bronco molal had boon patched up neatly 
in the placo where it has started leaking again. 
The lamp is lit only for a few hours and I have 
beeu Ailing and lighting up porsoiially, so that 
the defect is entirely due to the supply of a 
patched up container" 

and asking for a new lamp. The second 
lamp has been produced in Court by the 
defendant. The spot indicated by him, 
where he alleges that the old leak had 
been patched up, is in a diiferent place 
altogether from the spot shown' in his 
sketch, being situated near the bottom 
of the body of the container. No one, 
who examined the container closely, as 
ho alleges that he did, and who exercised 
any reasonable eare in such examination 
could possibly have been under the im¬ 
pression that the two spots were tb& 
same and I do not believe the defendant 
when he alleges that he was under this 
impression. By his letter dated 6th 
March plaintiff refused, and, in my 
opinion, reasonably, to replace the lamp, 
in view of the lapse of time. Oh 30tb 
April the defendant’s pleader, one Gouri- 
ram, wrote saying that the plaintiff had 
sent the second lamp "purjj^ting to be 
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a new one” whereas it was tjie first 
lamp "patched up and revarnished,” 
that his client had paid for "a first class 
new lamp” whereas the one sent was 
"not new and serviceable," and that hie- 
plient had been cheated, and threatened 
to take legal proceedings both civil and 
criminal. 

The plaintiff replied in a courteous 
letter dated 5th May. Four months 
later, on 9th September 1930, the dofen« 
dant instituted criminal proceedings 
against the plaintiff at Dbanbad whereby 
die was charged with cheating under 
Ss. 417 and-420, I. P. 0. Process was 
served upon the plaintiff at his office in 
Calsutta. The trial took place upon 
19th and 30tb January and Gtband 17th 
February 1931 when the Magistrate dis¬ 
missed the complaint and acquitted the 
plaintiff. The plaintiff incurred expenses 
in defending himself to the extent of 
Ks. 2,000 and, in my opinion, these were 
reasonably incurred. His books have 
been disclosed in confirmation of these 
payments. The defence is a denial that 
the defendant acted falsely or maliciously 
or without reasonable or probable cause, 
and a plea to the jurisdiction. The fol- 
lowing issues were raised ; 1. Jurisdic¬ 
tion. 2. Beasonable or probable cause. 
3. Malice. -4. Damages. So far as the 
facts are concerned, this is, in my 
opinion, an undefended case. I can find 
neither oxouse nor palliation of the 
outrageous course adopted by the defen- 
il.int. In the witness box, be persisted 
iu the charge that the second lamp sent 
was the first one patched up, though he 
had CO admit that the alleged patch in 
the second lamp was nowhere near the 
spot indicated in his letter as the place 
where the first lamp had leaked. In 
fact far from expressing contrition for 
his offences, he aggravated them and 
recklessly charged the plaintiff with 
fabricating evidence by faking the lamp 
which he produced in Court with a repair 
^ spot in order to deceive the Court. That 
there was no ground for so serious an 
accusation is proved sufficiently by the 
defendant’s own sketch, and his oounsel 
wisely refrained from making any such 
suggestion in oross-sxamlnaiion. With 
regard to the criminal charge, all that 
he could say was that ho was under the 
impression that be had been cheated and 
was BO advised by his pleader. Before 
instituting proceedings, he made no in. 


quiry about the plaintiff's position or 
reputation in the business world, but he 
bad bad previous dealings with him and 
believed him to be honest. In fact, the 
plaintiff has nothing to do with the sale 
of the lamps or with oorreapondence 
which is attended to entirely by theT 
witness Mrs. Percy on the plaintiff’s be¬ 
half. The defendant admitted that, if 
be bad got bis money back, he would 
have been quite satisfied and would have 
dropped the proceedings. Although he 
thought ha bad been cheated, he waited 
four months before instituting criminal 
proceedings, his explanation being that 
he waited until his work made it con¬ 
venient, and then excused the delay by 
stating to the Magistrate that corres¬ 
pondence was going on, though all cor¬ 
respondence had ceased in May. He 
says that he carefully considered his 
position before he took proceedings. 

I am satisfied, upon the evidence, that 
the defendant never' had any honest 
impression or belief that he bad been 
cheated or that the plaintiff had cheated 
him, that he acted as be did simply out 
of spite and vexation, beoause he could 
not get his own way about the supply of 
a third lamp, and that be instituted the 
criminal proceedings solely for the pur. 
pose of bringing pressure to bear upon 
the plaintiff and without taking either 
reasonable or any care to inform himself 
about the true facts. In so acting, I am 
of opinion that the defendant was ac¬ 
tuated by malice and that be had no 
reasonable or probable cause for insti¬ 
tuting the proceedings. Further, I hold 
that the Court has jurisdiction to try 
this case. Leave was given under Cl. 12 
of the Letters Patent, and the cause oi 
action arose partly within ■ jurisdiction.! 
In Bead v. Brown (1) Lord Esher agreed} 
with the definition of "cause of action”: 
given in Cooke v.jGill (2) namely : 

“ Bvety fact which it would bo Deceasary for 
the plaintiff to prove, it traversed, in order to 
support his right to the judgment of the Court. 
It does not comprise every piece of evidence 
which ia necessary to prove each fact,, but every 
fact which is necessary to be proved.” 

Thus, the fact that the plaintiff suffered 
the damage, which has been eilleged, 
must be proved : Engineering Supplies, 
Lt d. V. Dhandhania & Co. (3), E ven 
tises) aa Q B D 128=58 L J Q B 120=87. 
W B 131=60 L T 260. 

(1873) BOP 107=42 L J C P 98=21 W » 
884=28 L T 82. . • 

AIB 1981 Cal 659=184 1C 66=59 Cal 689. 
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general damage is an essential part of 
the cause of action though inferred by 
law, and therefore unnecessary to be 
proved (Mayne on Damages, 10th Edn., 
142). Doth special and general damage 
3ccurred in Calcutta, the plaintiff's re. 
putation suffered and the costs were 
incurred by him in Calcutta. Here also 
!ihe summons was served upon him, and 
most, if not all, of the facts which go to 
show that the defendant had no reason¬ 
able or probable cause and that he acted 
with malice took place within the juris- 
diction. For example, the alleged frau- 
dulent patching up of the lamp took 
place there. ■ It is true that it is not 
necessary to prove service of the sum- 
mona in order to establish a suit for 
malicious prosecution, but the serviee 
was part of the proceedings upon whicl 
the present suit is founded and is part 
of the foundation for the claim for both 
special and general damages. "Cause of 
action” means that bundle of essential 
facts which it is necessary for a plaintiff 
to prove, and a person is responsible not 
merely for starting a proseoution but 
also for continuing it: Muaa Takub 
Mody V. Manilal Ajitrai (4). There 
remains the question of general damages. 
The injury, which the defendant has 
done to the plaintiff's oharacter and re¬ 
putation, both in his life and in his 
business, cannot be calculated with auy 
degree of precision. It is impossible to 
trace the damage whioh may ensue when 
a charge pf fraud has once been made 
against a business man. Even tbough 
he may have bean acquitted and his 
character has been vindicated, there are 
many who will apply the maxim that 
there is no smoke without fire. The 
conduct of the defendant would justify 
exemplary damages. He is a Master of 
Engineering of Liverpool University and 
an Associate Member of the Institute of 
Civil Engineers, and therefore pcesum- 
ably> mjn of some education. Yet he 
does not seem even now to have any 
conception of the gravity of the offence 
vfhioh. he has committed or of the wrong 
that ha has done. His pleader is equally 
to blame for the advice which the defen¬ 
dant alleges that he gave and of whioh 
be ought to be ashamed.' I trust that, 
far from being paid for this advice, ha 
will be made to pay for it. 

Tbe abuse of this saction of the Penal 
i. (1904) 29 Bom 969=?7 Bom L B 20. 
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Code amounts to a public scandal. It is 
used constantly by creditors as a means 
of oolleoting oivil debts and by spiteful 
persons for th6 purpose of working qff 
grudges and harassing and annoying their 
neighbours. If it is considered that thq 
section cannot be dispensed with, then 
safeguards ought to be provided by law 
which will avoid this abuse of the pro. 
cess of the Court. 1 assess the damages 
at Es. 6,000 including special damages. 
There will be judgment for this sum with 
costs on scale No. 2, including all re¬ 
served costs. 

K.S. Suit decreed. ' 
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Graham —Plaintiff. 

, V. 

Henry Gidney —Defendant. 

Original Suit No. 1468 of 1931, Deoi- 
ded on 28th February 193.3. 

(a) Tort—FaUa imprisanmenl—Arreit by 
palice—Suit for danagei against private in¬ 
dividual—Question to be decided is whether 
defendant has so acte.d as to make plaintiff's 
arrest by police act of defendant. 

In a suit for damages for falno iinpcUonmcnt, 
where the person sued is not the person who ac¬ 
tually arrests and imprisons the plaintiff, the 
question in each case Is whether the defendant sO 
acted as to render the plaintiff's arrest tbe act of 
the defendant. Generally the Court holds a 
private individual responsible for .an arrest by 
the police, if the individual h.as either “given the 
plaintiff into custody,” "directed hhe const.abla 
to arrest," or "signed the charge sheet" with 
the knowledge that the plaintiff would not other¬ 
wise be detained; English ca%e law ref erred, 

[P712G2: P71.3C 2] 

(h) Tort—False imprisonment— Informa¬ 
tion given to police by private individual— 

He should not be held responsible for super¬ 
vening arrest unless he has made it impos¬ 
sible for.thc police to act otherwise. 

A private individual should not bo hfid res¬ 
ponsible for the supervening arrest, on the 
ground that .arrest was likoly to follow from in¬ 
formation given by him unless, although he has 
not expressly dirooted the arrest, he has in fact 
made it impossible for the constable to act other¬ 
wise: drJS192&Cal884,Il«/.[l:' 7130 2; P 71401] 

(e) Tort—Malicious arrest—It is doubtful 
whether S. 59, Criminal P. C., is the 'only de¬ 
fence to person responsible for arrest-'-Cri- , 
minal P. C. (1698), S. SB—{Obiter), 

It Is doubtful whether S. S9, Oriminal P. C., is 
the only defence to a private person who has 
been responsible foe the arrest of another by 
police (Obiter): AIR 1926 Gal 884; AIR 1923 
Mad 623 (P B) and AIR 1930 Cal 892. Ref. 

[P 714 0 1] 

(d) Tort — Malicious arrest — Procuring 
arrest for a crime may give cause of action 
for suit for damages. 

Although most of the oases of malidous arrest 
arise oat of oivil process, in a proper case an 
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arrest by the police for a crime, procured by tfie 
defendant maliciously, would allord a*canse*of 
action for a suit for damages for such arrest; 
AIB 1980 Cal 892, Rff. [P 7U C 2] 

a(e} Tort — Malicious arrest — Prosecution 
not preceeding offence being conpoundable 
—Suit against person causing arrest for da- 
biages—Defendant can establish offence for 
which arrest was effected. 

Where the offence being compoundable the 
prosecution does not proceed and the arrested 
person turns round and sues the individual who 
IS responsible fozhiv arrest in trespass, it would 
he open to the defendant to establish that the 
offence, for which the plaintiff was arrested, had 
in fact been committed. [P 714 U 2] 

Gregory and Pralodhkttmar Das —for 
I'laintiff. 

Clough —for Defendant. 

Judgment .—On 18fch May 1931 the 
y)lnintiiif was arrested at Lalbazar, was 
taken under police escort to the Park 
Street thana and there detained in the 
lock-up for about two hours. For this 
trespass to his person ho seeks damages 
from the defendant. The cause of ac¬ 
tion disclosed in the plaint is “false im¬ 
prisonment.” The plaint includes an 
allegation that the defendant “malici¬ 
ously caused the arrest upon a false 
charge.” It would be possible, I think, 
on this pleading to found a case of 

malicious arrest.” In poiut of fact, no 
issue of “malice” was raised and the 
case proceeded as ono for “false impri¬ 
sonment.” The issues raised by Mr. 
Clough were as follows: 1. Did the de¬ 
fendant arrest the plaintilT or cause his 
arrest? 2. If so, was the arrest justifi¬ 
able? 3. Damages. In my view, the 
vital questions involved in this suit are 
as follows; 1. Was the arrest of the plain- 
tiil the act of the defendant or the act 
of the police? 2. If the latter, is the 
plaintiff entitled to recover on the basis 
that the information given to the police 
was false or \r::s maliciously given. If 
so, was the information false? 3. If the 
arrest was the act of the defendant, is 
the defendant protected by any provi¬ 
sion of the Criminal Procedure Code, cr 
f by establishing reasonable and probable 
ground? 4. Is the defendant entitled to 
establish that the offence in question 
was in fact committed? If so was the of¬ 
fence committed, and is the defendant 
protected ? 

I shall deal first with the facte, then 
w'ith the law, and last with the concln- 
sioDS at which 1 have arrived. The 
material events happened between Iffth 
and I8th May 1931 inolugive. Very 


little need be said by way of vitrodao- 
tion. The defendant. 6ir Henry Gidney, 
has long been a personage in public life- 
He is the President of the Anglo-Indian 
Association, and be is, as he has him¬ 
self described it, "the leader of the cont- 
munity.” The plaintiff Graham is ar 
youngish man of fine physique and meri¬ 
torious war-record. The defendant had, 
at several stages of the plaintiff's career, 
assisted, him in obtaining employment, 
and, until the events 1 am about to men¬ 
tion, the plaintiff professed to be an ad¬ 
mirer and follower of the defendant. On 
the defendant's return from the Bound 
Table Conference, early in 1931, appa¬ 
rently, there was a split in the commu¬ 
nity and the feelings of a oonsiderable 
number of Anglo-Indians towards the 
defendant, including those of the plain¬ 
tiff, underwent a change. The reasons 
for that change are not material, but, so 
far as it is relevant, I am prepared to 
assume that those of the plaintiff were 
genuine. An association in opposition 
to that of Sir Henry Gidney was foun¬ 
ded, consisting largely of the younger 
and more ardent spirits. It was not un¬ 
natural that the plaintiff, with the 
qualities 1 have described, should have 
found or put himself at its head. The 
immediate cause of what took place was 
as follows: The ranks of the Anglo- 
Indian unemployed bad become swollen 
by the discharge by the railway and 
other authorities of a oonsiderable num¬ 
ber of Anglo-Indian employees in order 
to replace them with Indian employees. 
With the rights or wrongs of this policy 
I have nothing whatever to do. As was 
inevitable however the section of the 
community lad by the plaintiff, which 
included the Anglo-Indian unemployed, 
began in turn to agitato that the Indian 
staff employed by the defendant should 
be replaced by Anglo-Indians. Beaolu- 
tions to this effect were passed at meet¬ 
ings, at which the plaintiff spoke with 
considerable boat, and it was decided 
that the retfult of these meetings should 

be conveyed to the defendant. 

\ 

On the 15th the plaintiff, followed by 
a body of followers, proceeded to the 
office of the association in Park Street. 
It is clear that a number waited in the 
court-yard or on the stairs, and 20 or 
30 entered with the plaintiff into each 
of'the office rooms. As to what happened, 
on that day in the offices of the associa- 
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tion, considerable evidence has been 
given. I accept the evidence o( Me. 
Iyer, Col. Gidney’s secretary, and Mrs. 
Gibson, Both gave their evidence qnite 
clearly, and it is corroborated by the 
statement in writing given by them to 
'the defendant. Mr. Chandler’s evidence 
is exaggerated by the fact that be was 
personally involved in the quarrel which 
ensued. 

The plaintiff and his companions would 
not at first believe that the defendant 
was not there. They said that they 
would stay on until he came or until 
they were removed by the police. They 
were not at that time threatening or in 
any way violent. Mrs. Williams then came 
in and, by way of creating a diversion, 
took the plaintiff to task for “being 
seated in the presence of a lady,” upon 
which Mr. Graham got up, and his tem¬ 
per, already rufded, broke down at the 
sight of Mr. Chandler (with whom ap¬ 
parently he had some oanse for enmity) 
Bitting down and (in his own words) 
“contemptuously smoking a cigarette.” 
Upon this the plaintiff used some phrase 
of this kind, “l have only to raise my 
finger and my 200 followers will pull 
you to pieces," sufficiently alarming for 
a man of Mr. Chandler's physical condi¬ 
tion. It is relevant to note that the 
actual “row” (if I may use the expros- 
Bion) took place on what might be called 
a point of order," and not in connexion 
with the motive or purpose of the visit. 
Mr. Chandler is an Anglo-Indian and to 
avoid misconception I should mention 
that the phrase said to have been used 
by Mr. Graham to Mr. Chandler, "Yon, 
Nigger" or “Damn Nigger” has, among 
this community, no ethnological or spe- 
fio significance. 

Mr. Graham and hip party were even- 
tnally persuaded that Sir Henry Gidney 
was not there, and they left. There¬ 
after, Iyer sent a telegram to hismaster 
which istof some importance, because it 
does not appear to indicate an incident 
of any .terrifying nature. Mrs. Gibkon 
is concise and descriptive to the same 
effect, “I might have been frightened if I 
bad not been so*annoyed," I am not 
prepared to find that the plaintiff's fol¬ 
lowers came armed in any way, at any 
rate to the knowledge of the plaintiff. 

On the 16th, Sir Henry Gidney ve- 
, turned. Shortly thereafter, Mr. Gra'ham, 
Mr. Bemfry And Mr. Brazier arrived in 
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tl\e offi/!e and made an appointment /or 
the 17th. This matter purports to be 
described by Sir Henry Gidney in his 
letter on p. d, to which description > I 
shall refer again. Sir Henry Gidney sent 
for Inspector Jennings of the adjacent 
Park Street thaua. Jennings asked car- 
tain questions of the staff, whieh he 
will not call “inquiries.” The written 
statements, to which I have referred 
and which are included in the brief, 
were not taken at that time. Sic Henry 
Gidney says that he gave certain in¬ 
structions to Jennings; see correspon¬ 
dence, p. 31, and evidence, questions 
168,170 and 171 to the effect that he 
did not wish to charge Graham, and 
that he only wanted Graham to be 
warned. Jennings does not mention it 
and it was not put to him, and I find 
tjiat no such instructions ware given 
apart from what appears from the let¬ 
ter itself, viz., that Sir Henry Gidney 
wished to discuss the matter with the 
Commissioner of Police. Jenpings says 
(see questions 6, 34 and 38) that, after he 
had asked the sUff about the matter, he 
asked Col. Gidney to “put his complaint 
in writing.” This I find to bo the fact. 
The word “complaint” in this context 
has no special meaning. Sergeant Jen¬ 
nings might just as well have said “put 
it all down, and I will show it to the 
Commissioner of Police.” 

On the afternoon of the 16th, the de¬ 
fendant dictated to Iyer the letter which 
is the cause of all the trouble. It was ad¬ 
dressed and sent to the police oificer-in- 
oharge, Park Street thana. In it the 
defendant narrates somewhat dramati¬ 
cally or sensationally the incidents of the 
15th m'entioning “trespass” and .crimi¬ 
nal Intimidation.” The letter concludes 
as follows: 

“ I lay these facts before you for your infor¬ 
mation and guidance, beciause it is quite likely 
that,this man will return tomorrow with another 
mob'of unruly follows and one does not know 
what would ooour should this take place. 

Perhaps, after reading this you will be good 
enough to place it before Mr. Eobertson your' 
officer, seek hie advice and consult with me on 
the matter. 1 shall be at your disposal from 
7-30 this evening onwards.'* 

I find that the real motive of the let¬ 
ter was to obtain polios protection: See 
Iyer, question 55. “The apprehension 
was that he would visit again with a 
mob” (see also Mr. McGuire’s evidence 
as to what took place on the 18th 
which I accept and to which I shall 
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refer again and tba defendant higiself a)i 
questions 136 and 187). I do not accept 
the defendant’s evidence at other places 
to the effect that he was not in the least 
alarmed about the matter (see ques* 
tions 217 and 246 “l was not afraid,” 
” 1 felt 1 could cope with the matter, 
and I did pot want the police”). I have 
no doubt that Gol. Gidney wished to 
discuss the matter with the Oommis. 
iiioner of Police and to discover some 
way of putting the plaintiff in check, 
and enabling him (Col. Gidney) to say; 
“Cut for me you would have got into 
severe trouble.” I do not think that 
liis intention was "arrest.” 

On 17tb May in accordance with the 
appointment, which had been made, 
Graham and certain of his followers 
came to meet the members of the com- 
mittee of Sir Henry Gidney’s association 
and what took place purports to bo re¬ 
corded in the minutes of that associa¬ 
tion. After the meeting was over, Sir 
Henry Gidney apparently described 
what had taken place on the 15th and 
in his own words "opined that steps 
must be taken to prevent a repetition.” 
This phrase was quite legitimately 
made use of by counsel for the plaintiff. 
On this occasion the two police ofheors, 
one of whom was Inspector Jennings, 
were in Col. Gidney’s private premises 
(see Mr. McGuire’s evidence, questions 
35 and 37). 1 am quite sure that they 
were there in pursuance of Col. Gidney’s 
demand for protection. The defendant 
will not bare this. He says he was ex¬ 
tremely surprised to see them and that 
he remonstrated strongly with them for 
over having come. This was not also put 
to Jenoings and I do cot think for a mo¬ 
ment that it took place. 1 see no cause 
for remonstrance at all. 

Inspector Jennings bad orders from 
the Deputy Commissioner, Mr. Banerji, 
to request the plaintiff to attend at the 
thana at Lalbazar the next day, and ha 
.did so. On the 18th at 11 o’clock or 
thereabonta. Graham was interviewed by 
Mr. Banerji, the Deputy Commlasiooer, 
and the Assistant Commissioner, Mr. 
Bobertsoh. I am unable to accept 
wholly Graham's aocount. We have not 
Mr. Banerji’s account. Jennings’ account 
I consider to be subatantially oorreot. 
Indeed 1 aooept bis evidence as a whole, 
bearing in mind that it is slightly tint. 
«d by departmental, instructions. The 


police (and I do not blame them/pr this) 
in these matters prefer to remain in the 
background. Jennings' evidence was 
roughly this: Graham was asked to pro. 
duoe certain books and give certain in¬ 
formation about his aseooiation, ’If no{ 
obstructive, be was certainly not aocom-* 
modating, ^ and at one stage became 
■ what Jennings considers might be called 

aggressive.” Evidence was given both 
by Jennings and Graham of Mr. Ba¬ 
nerji’s final remarks- something to this 
effect; ”I arrest you on the strength of 
this letter (referring * to the letter of 
Gol. Gidney).” Objection to this was 
made by Mr. Clough, but in my opinion 
the evidence is relevant and admissible 
not as a statement by Banerji, but as 
evideuce of what took place from which 
we are able to infer whether Banerji 
acted upon one basis or upon another 
basis. Ultimately Banerji directed a 
charge to be entered under 8. 448, i. e., 
"house trespass” and gave Graham into 
custody. This charge was entered in 
the police report or, as it is usually 
called, the "charge sheet.” 

On 18th at about 1 p. m. Jennings in¬ 
formed the defendant of the plaintiff’s 
arrest. The defendant went round and 
wanted to bail the plaintiff out. In 
point of fact the plaintiff and the other 
gentleman, who had been arrested, were 
bailed out by some one else. The defen¬ 
dant then went to Mr. Bobertson, and 
there was a disonssion between the de- 
fendant and Mr, Bobertson, at which 
Jennings was present. Apparently the 
defendant went to Bobertson for the 
express purpose of protesting against the 
action which had been taken. This is 
the effect of the evidence of the defen¬ 
dant himself. He expressed himself 
extremely angry at what the police had 
done (see questions 33, 35, 40, 42, 176 
and I8l). Why? Again I am unable 
to say. According to the defendant 
(question 35), Jennings bad already told 
him that Banerji had arrested the plain¬ 
tiff because he, the plaintiff, was 
"cheeky” to Mr. Banerji. This I doubt, 
lu any event the defendant’s grievance 
against the police was entirely unjusti¬ 
fied. The answer that be received from 
Mr, Bobertson was, (this again we have 
from the evidence of the defendant) "If 
you did not want him to be arrested, 
why did you write the letter?” On the ^ 
19th May Col. Gidney wrote a long* 
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letter .to the police, strongly complain¬ 
ing about their conduct on the lines 1 
have mentioned. The last words are:— 
"The action of the police has surprised 
and pained me.” 

. Let me summarise the facts as follows: 
On the 15tb May there had been a 
deputation, or demonstration, at the 
ofiice of Col. Gidney. On the l6th Col. 
Gidney heard from the staff a fairly ac. 
curate but somewhat highly coloured 
account of what took place. He wrote 
to the police an account of the occur¬ 
rence mentioning criminal offences and 
atked for police protection. Protection 
was given to him and the plaintiff was 
sent for by the Commissioner. On 18th 
the plaintiff was questioned. The situa¬ 
tion was, shall I say, aggravated by the 
attitude of the plaintiff. I think 'dhe 
situation is probably best expressed in 
slang, he gave the Commissioner "sauce.” 
The Commissioner had him arrested, and 
entered a charge on the facts stated in 
the letter. Without the letter, the 
plaintiff would obviously not have been 
arrested: without the “sauoe” he would 
probably not have been arrested. The 
offence being a compoundable offence, 
the defendant (although he considered 
the arrest to be justihed) did not wish to 
proceed. The plaintiff was discharged. 
The defendant then turned round, at- 
taoked fihe police for wbat they had 
done. On behalf of the plaintiff it is 
contended that the decision in this case 
most follow the decision of Page, J., in 
Oouri Prosad Dey v. Chartered Bank of 
India, Australia and China (l). There 
fblso a private individual was told by 
the police to "pot his complaint in 
writing” or to sign a "letter of charge." 
He 'did so. The police arrested “on the 
letter of charge." The private indivi¬ 
dual was held responsible for the arrest. 
Page, J., in the case cited, decided two 
points. The first was that th^ English 
law with regard to the justification of 
private^arrests does not apply in India 
and that in this country the only defence 
available to an individual is to be found 
in S. 69, Civil P. C. On this point, I 
shall indicate my opinion hereafter. 

The second point was what Page, J., 
himself called (p. 621 of 52 Cal.) * the 
pufe issne of fact whether the defendant 
caused the arrest of the plaintiff.” On 
t his point, Page, J., on the evidence of 
1, AIR 1926 Cal 884=:8g 10 642=62 Cal 616. 


*Mr. Bobertson (then Inspector Bobert- 
Bon), found that the police would not 
act without a letter of charge—that the 
individual ligned such letter fully Ap> 
predating this fact—therefore the in¬ 
dividual assumed responsibility for and 
"caused” the arrest. In coming to this 
conclusicn Page, J., followed the English 
authorities. It is obvious that the facts 
of the present case are by no means 
identical with those of the case decided 
by Page, J., and 1 therefore proceed to> 
examine the English cases in order to 
see how far they provide a tost whereby 
in this case it can be determined whether 
or not the arrest was "caused” by the 
defendant. I am not entirely content- 
with the language of the issue at (p. 619 
of 62 Cal.) and would prefer to avoid 
the words "cause," "direct consequence” 
(p. 626 of 52 Cal.) and "direct outoome” 
(p. 629 of 52 Cal), nor do I consider the- 
question "but for the letter would you 
have arrested?” (reiterated at p. 625 
of 52 Cal) together with its answer con¬ 
clusive. It is obvious that in most cases 
"but for the letter” the police would not 
have arrested. I prefer therefore to 
state the matter more formally 
“where the person sued is not tho pomon who 
actually arrests and imprisons the plaintiff; the- 
question in each case is whether the defendant! 
BO noted as to render tho plainti&'s arrest the act. 
. of tho defendant.’’ 

In Pollock on Torts, lOth Edn., 
pp. 231-2, the law is summarised as fol¬ 
lows: 

"Every one is answerable for specifically 
directing the arrest or imprisonment of another, 
as for any other act that be specifically com¬ 
mands or ratifies .... But one is not answer- 
able for acts done upon his information or sug¬ 
gestion by an officer of the law, if they arc don& 
not as ;nerely ministerial acts, but in the exer¬ 
cise of the officer’s proper authority or dksoretion. 
Bather troublesome doubts may arise in parti¬ 
cular cases as to the quality of the aot com¬ 
plained of, whether in this sense discretionary or 
ministerial only. The distinction between a ser¬ 
vant and an "independent contractor" with re¬ 
gard to employee's liability is in some measure- 
analogous.” 

The authorities are merely examplee 
of how in each partinalar case th& 
" troublesome doubts ” have been re¬ 
solved. Hopkins v. Crowe (2) was a 
ease of cruelty- to a horse. The language- 
used by the persona involved in the 
occurrence was as follows: 

“The constable: ‘If you charge him with cruelty 
1 will take him in custody’.’ 

Indi vidual; ‘I do.' _ 

XllSSe) 4 Ad. ds El. 774=2 H & W 21=5 

L J K B 147. 
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And by the Oontt: ^ 

Fage 776. ‘If the defendant bad not diiccted 
the constable to apprehend but bad only given 
him information, be was entitled to a verdict.' 

• Prtflif 777. He directed ‘the officer to appre¬ 
hend the plaintiff. He made him his secvaht 
for that purpose.’ 

Fage 778. 'Ho was a principal, making an 
arrest by the hand of the police officer’." 

In Gosden v. Elphick (3), the defen- 
riant pointed out a man as the man tvho 
had committed the offence, it was held 
not to be the defendant’s arrest. In 
that case, the earlier case of Flewster t. 
Iiolc (4) was doubted. In Grinham v. 
Willey (5), the defendant signed the 
charge sheet. The plaintiff gave evi¬ 
dence that the defendant “gave her in 
charge” this was not accepted, and the 
evidence of the policeman was accepted 
who stated that he took her into cus¬ 
tody. It was held that signing the 
charge sheet did not make the arrest 
that: of the defendant; “he would bo 
liable if he acted mala fide but not other¬ 
wise.” In Harris v. Dignum (6), the 
language used was as follows: 

‘‘Constable: ‘Did you gi«) her in custody ?' 

Individual: ‘Let her be locked up‘,'* 

Austin V. Dowling (7); 

‘‘But it is found in the case that, though the 
defendant g.avo no express direction for the 
pliiintifi’s detention, bo was e.vpressly told by 
the inspector on duty that ho (the inspector) dis¬ 
claimed all responsibility in respect of the charge 
and that he would have nothing to do with the 
detention of the plaintiff except on the respon¬ 
sibility of the defend.'int; and thd;t the inspector 
would not have kept the plaintiff in custody 
unless the charge of felony wtis distinctly made 
by the defendant. Bigning the charge sheet with 
that knowledge therefore was the doing of an 
act which cau.sed the plaintiS to be Aept in 
custody.” 

On. this basis the arrest was held to 
be th^t of the defendant. Danhy v. 
heardslay (8) was a case on the other 
side oi[ the line. The defendant was 
held merely to have given information; 
“there was no direction to the oonstable 
to arrest or prosecute.” 

Sewell V. National Telephone Co. Ltd. 
(9) was a case where the defendant 
signed the charge sheet. This was held 

^71849)ril'x 446=i:7'3& irii)4=13~Jur 989=: 

19 L J Bz 9. 

4. (1808) 1 Camp 187. 

6. (1859) 4 H & N 496^=28 L T Ex 242=5 7ac 
n s 444=7 W R 46S. 
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1008=22 L T 721. 

8. (1880) 48 L T fi03. 

9. (1907) 1 KB 667=76 L J K B 196=28TLR 
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to be evidence against the dafcndaint but 
not conclusive evidence : 

"a person-ought not to be held responsible im 
trespass, unless he directly and immediately^ 
causes the imprisonment.” 

As already indicated, I prefer.to avoid; 
the language of causation. Mnally,* ,I 
refer to the earliest case of all. Bafae 
V. Verelsi (10), both for its historical in^ 
terest and significant language. The 
plaintiff had been arrested and impri¬ 
soned by Nawab Suzuddowla. lie sued 
the President of the Council of the East. 
India Company at Fort William. The- 
arrest and imprisonment were held to- 
be the act of the defendant on the find¬ 
ing of the jury gnoted at p. 1059 tbat- 
"tbe Nawab is a mere machine—the 
instrument and engine of the defendant.”! 
It will be seen that, in each case where 
the Court has held a private individual 
responsible for an arrest by the police, 
the individual has either " given the 
plaintiff into custQdy'\ “ directed the 
constable to arrest," or “ signed thei 
charge sheet" with the knowledge that 
the plaintiff would not otherwise be' 
detained. 

The defendant’s letter of 16th May 
1931 contained no direction to arrest. 
Nor can it be said that Mr. Banerji was 
a mere “ machine”, “ instrument" or 
“engine” of the defendant. This how¬ 
ever does not finally conclude the mat¬ 
ter ; it is still open to the plaintiff to! 
contend that since the letter disclosed 
criminal offences, the defendant should 
have anticipated arrest as a probable 
consequence. The question is whether: 
a private individual should, in such cir¬ 
cumstances, be held responsible for the[ 
supervening arrest on the ground that a 
person must be taken to direct an act 
which is likely to follow from informa¬ 
tion given by him. In this connexion a 
passage in Court ProsadDey v. Chartered 
Bank of India, Australia and Ching, (l). 

is of assistance to the plaintiff; 

"If Mr. Clark (the defendant) knew, or, under 
the ciicumstanoee ought to have known, that 
the arrest would be the natural result of putting 
his signature to the letter, and as a direct con¬ 
sequence of his action the plaintiff was arrested, 
in my opinion, Mr. Clark caused the plaintiff to>^ 
be arrested." 

Olerk & Lindsell on Torts, Edn. 8th 
p. 179, is still more appropriate : 

"If the arrest or other trespass ie effected by 
a purely ministerial officer.the ^defen¬ 

dant must cleatiy be answerable if he in fact 
authorised the act in ques tion. It is not rtece s~ 

10. (i776) 2 Black W 1065. 
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sary Ibat should in terma hare made a request 
or demand ; it is enough if he makes a charge on 
which it becomes the duty of the conatable to 
act.’* 

This is getting very near this ease. 
The authority cited in support of the 
jihove proposition is Hopkins v. Crowe 
(2). I have carefully considered this 
case but am unable to see #hat it fully 
bears out the proposition quoted. I am 
far from saying that there may not be 
cases where the individual must be held 
liable on the basis that although he has 
not expressly directed the arrest, he has 
in fact made it impossible for the const¬ 
able to act otherwise. In such a case 
the constable becomes the "instrument” 
and "engine” of the individual. But, in 
my opinion, the principle of construe, 
tive service or direction by estoppel 
should not be extended. It-A is the ser¬ 
vant of B and B gives certain instruc- 
tions to A which A may reasonably con- 
strue as instructions to assault C, B may 
not be entitled to deny that he directed 
the assault. But the question in these 
oases is whether A was at all the ser- 
vant of B. 

Having regard to the finding, which I 
propose to give on the first question, it 
is not necessary (or me to consider the 
first point decided by Page, J., in Gouri 
Prosad Dey v. Chartered Bank of India, 
Australia and China (l), viz,, that in 
India a private person responsible for 
an arrest cannot look for protection 
elsewhere than in S. 59, Criminal P. 0., 
but, as the matter has been discussed I 
take the liberty of expressing a doubt : 
see Gopal Naidu v. Emperor (ll) and 
Nagendra Nath v. Baaanta Das (12). I 
quite appreciate that owing to the 
difference in the two systems of crimi¬ 
nal law it may be difficult or impossible 
to apply the Bnglish law in its entirety, 
4)ut I am as yst not convinced that tlm 
onl;^ defence to civil trespass is to be 
found in any section of the 'Oriminal 
-ProcedutA Code. 

Conclusions. 

Question 1.—Judged by the tests above 
indicated j find that on the facts of this 
case the arrest was not the act of the 
'defendant. 

Question 2.—As I have already indi- 
oa ted this q ues tion was not, raised in the 
li. AIR 1933 Mad 633 = 3i Cr L J 699 = 4.6 
. Mad 608=78 1 0 8A3 (FB). 
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plpadings and was not argued as an in- 
dependent point. 

Although rqost of the cases of malici-, 
ous arrest arise out of civil processJj 
have no doubt that in a proper case an 
arrest by the police for a crime pro¬ 
cured by the defendant maliciously, 
would afford a cause of action: see obser¬ 
vations in Gosden v. Elphick (3), Grinham 
v. Willey (5), and Nagendra Nath Bay 
V. Basanta Das Bairagga (12). The gist 
of such an action would be malice. In 
this connexion counsel for the plaintiff 
has laid stress on what he-characterised, 
as the excessive language and exaggera¬ 
tion in the letter of 16th May 1931. The 
letter is not entirely accurate, the 
language is not restrained. The best 
way to describe it is I think in terras 
suggested to me by Mr. Clough who 
called it "a plain unvarnished tale.” I 
should describe it as varnished, highly 
varnished, but not false or malicious in 
the sense that would found an action 
for malicious arrest. 

Question 3.—Does not arise in view of 
the finding on question 1. I have already 
expressed my view as to the law. 

Question 4.—This again does not arise. 
Mr. Clough has relied upon a passage, in 
Halsbury's Laws of England and upon 
Cahil V. Fitegibbon (13) for the proposi¬ 
tion that, notwitstanding the plaintiff’s 
acquittal on the criminal charge, it is 
yet open to the defendant in a civil 
action for trespass to establish that the 
offence was in fact committed. It is to 
be remembered however that the case 
quoted was decided with reference to 
the English law, under which a defen- 
dant is, protected if he establishes that 
a felony was committed and that he had 
reasonable ground for suspicion : see 
Gouri Prosad Dey v. Chartered Bank of 
India, Australia and China (l). 

In my opinion however in this country, 
where, as in this case, the offence being 
compoundable, the prosecution does not 
proceed and the arrested person turns 
round and sues the individual who is 
responsible for his arrest in trespass, it 
would be open to the defendant to 
establish that the offences for which the 
plaintiff was arrested, bad in fact been 
‘committed. 1 fully realise that tbisi 
places the civil Court in an invidious 
position and taking the* present case as 
a n example I find great difficulty • in 
~13. (1886) 16 Ic 871. 
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coming to a finding on the fourth ques¬ 
tion. As the evidence has been given 
and discussed, I think it only right that 
& should give my conclusion and it is 
that the criminal offence of house tres¬ 
spass was not committed by the plaintiff. 
In view of my finding on the first ques¬ 
tion the suit is dismissed with costs. 

K.S. Suit dismissed. 
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EaNKIN, 0. J. AND PBAKSON, J. 

Kaluram Marwari —Appellant. 

• V. 

Matilal —Eespondent. 

Appeal No. 09 of 1932, Decided on 
22nfi Fubriiary 1933, from original order 

of Ameer Ali, J., D/- 25th July 1932. 

(a) Civil P. C. (1908), O. 21, R. 63—Appeal 
from original side from order in claim case 
does not lie—Appeal. 

Wbct her au order on a claim case is a judg¬ 
ment or not the concluding words of O. 21, 
B. C3 prevent any appeal from being brought 
from the original side from such an order : 25 

Si!ad 656 and 39 Mad 119C, Ihst. \ A I H 1927 
Ran:] 287, UeJ. IP 715 0 2) 

(b) Civil P. C. (1908), O. 21, R. 6.3—Whe¬ 
ther order in claim case is judgment— Quaere 
—Letters Patent (1865), S. IS. 

Quaere. —Whether an order in a claim case is 
a judgment within the meaning of 8. 16, Letters 
Patent. (.P 716 0 1] 

S. N. Banerjee and S. C. Mitter —for 
Appellant. 

N. N. Sircar and N. C. Chatterjee — 
for Bespondont. 

liankin, C. J .—In my opinion this 
appeal fails. A certain firm, which I 
will call theMamraj firm, is said to have 
been dissolved in 1928, but, at any rate, 
in 1930, a suit was brought against it. 
The writ of summons was served by 
registered post, the postal package being 
refused. On 2nd March 1931 there was 
an ex parte decree for Bs. 4,500. On 
6th April 1932, the defendants obtained 
at Asansol a decree against another firm 
called QurmukbraiBamgopal for a some¬ 
what larger sum of Bs. 5,432, On 12th 
April 1932 the plaintiff obtained, in the 
present’ suit, an interim injunction 
against the Mamraj defendants, restrain¬ 
ing them from realising this decree of 
Asansol. On 14tb April it is said that 
the interim injnnotion was served. On 
20th April the notice of motion was 
heard ex parte and the injunction was 
Hiontinued. On the same day, an order 
for attachment was made on the decree 
«t Asansol, wherein the defendants in 
this suit were the decree-holders. On 


25ih April the defendants are'said ^ 
have assigned to the present appellante 
all their interest under the decree. It 
is said that the attachment under the 
order of 20th April was not completed 
by notice to the Asansol Court until 26fch 
April. * 

On 13th June summons was taken out 
by the appellants against the plaintiff in 
the present suit. That summons may 
be regarded in two ways. It may be 
regarded as an incompetent application 
by a third party^to set aside the order of 
attachment which was made against the 
judgment-debtors or it may be regarded 
as an application to the Court under 
0. 21, B. 58, Civil F. 0., in the nature 
of a claim to the property which bad 
been attached. Mr. Banerjee, for the 
present appellants, does not seek to sup¬ 
port the application as one of the char- 
acter first mentioned and he disclaims 
any contention to the efiect that he 
would have a right to' apply to set adde 
the attachment. He says—and we may 
take it—that his case is really a claim 
to property, which has been attached ; 
in other words, the application, which 
the learned Judge has dismissed, is an 
application under B. 58, 0.21. That 
being so, we have to consider the effect 
of B. 63, 0. 21. It says : 

“ 'Where an objeotion, is preferred, the patty 
against whom an order is made may institute a 
suit to establish the right which he claims to the 
property in dispute, but, subject to ths result of 
such suit, if any, the order shall be conclusive.” 

Now, so far as I know, it has always 
been considered by this Court that thej 
coDcluding words of that rule prevent 
any appeal from being brought from the 
original side from an order made in a 
claim case ; but Mr. Banerjee has 
directed our attention to the ciroum-' 
'stances that there is some authority the 
other way. The first case is the case of 
Sabhapathi Chetti v. Narayana^ami 
Chetti (1). But an examination of that 
case shows that the point npon what was 
then S. 283, Civil P. C., of 1882, was not 
laid before the Court at all. The Court 
dealt with and negatived two arguments 
—one an argument under Ss. 588 and 
591 of the Code of 1882 and another an 
argument to the effect that au order in 
a claim case was not a judgment within 
Art. 15, Letters Patent. That appears 
to me to be no authority. It is said 
however that in the case of 0. V. Venn. 

1. (1901) 26 Mad 665=11 M L J 816. 
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gopal Mudali v. G. Venkatasubbiah 
Chetiy (2), a Division Bench, thinking 
that the Madras practice had been for a 
long time to entertain appeals from 
orders in claim oases, though recognizing 
the infirmities of the reasoning in Saha- 
'pathi’s case (l), held that an appeal under 
the Letters Patent was,not excluded 
by O. 21, R, 63. So far as there was 
any reasoning in that case, it would seem 
that the reasoning was this: that S. 283, 
of the old Code was in the same position 
as S. 588. The reasoning seems to be 
that the principle generalia tpicialihua 
non derogant was eqnally applicable to 
8. 283. That argument appears to me 
to be unacceptable. 

Assuming that the application to the 
learned Judge was an application autho¬ 
rized by B. 58, 0. 21, then B. 63 is a 
definite prohibition of appeals from 
orders made in cases coming under B. 58. 
That is a particular provision for a parti- 
cniar class of cases and to read S. 15, 
LettersPatent, as permitting applications 
to be made under B. 58, but on different 
terms altogether from those prescribed 
with reference to those particular appli¬ 
cations is, to my mind, incorrect. We 
have also been referred to the case of 
Jamal Brothers & Co , Ltd. v. Chip Moh 
& Co. (3). In that case, it would appear 
that an applioation under B. 58 was 
dismissed on the ground that it had not 
been brought in time and it was held 
that in that case the order was not a 
“ judgment ” within the meaning of 
Art. 15, Letters Patent. I desire to re¬ 
serve my opinion as to whether it can be 
contended that an order in a claim case 
is not a “ judgment ’’ under the Letters 
Patent. It may be that something de¬ 
pends on what the order is : whether it 
is an order dismissing it without inquire 
ing into the merits, whether it is an 
order allowing a claim or whether it is 
an order dismissing a claim. Witbont 
in any way committing myself to the 
view thatf the order complained of here 
is not a “ judgment '* I am of opinion 
that no' appeal lies by reason of the 
terms of 0. 21, B. 63. ^he appeal there¬ 
fore must be dismissed with costs. 

Pearson, /.—I agree. 

K.S. Appeal dismissed. 

3. (1916) 89 Mad 1190=28 I 0 867. 
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Eankin, C J. and Peabson, J. 

Tahiruddin Ahmad —Plaintiff—Appel¬ 
lant. * . 

v. 

Masihuddin Ahmad — Defendant —r 
Bespondent. 

Appeal No. 97 of 1932, Decided on 
21st February 1933, from original decree* 
of Lort-Williams, J., in Suit No. 258 of 
1931. 

(a) Mahomedan Law—-Wakf — Wabf for 

naiatrnance of •ettler's family :• valid pro¬ 
vided there is ultimate gift of aubatantial 
portion of it to charity. , 

A valid wakf can be cre.at'ed for the mainten- 
anco and support of tho settlor's family or des¬ 
cendants, provided (l) that there is an ultimate 
gift of the whole propeity to rbarity, that i.s tO' 
eay, the ultimate Leuefit is reserved for the poor 
or (or any other teligious, pious or charitable 
purposes, and (2) that iLo gift to charity is .sub- 
Btantial; but, if there is no ultimate gift to 
charity or if there is surh a gift as is illusory, 
that i.s, it is tmall in amount or is loo romole, the 
provision for the settlor’s family would be in¬ 
valid. IP 717 0 2) 

(b) Mahomedan Larv—Wakf—Ultimate gift 
to charity mutt be implied from terms of 
document—14/16tht of income for mainten¬ 
ance of family witbaut mention of ultimate 
gift to charity on failure of descendants — 
Wakf is invalid—Mussalman Wakf Validat¬ 
ing Act (1913), S. 3. 

A deed of wakf provided that 14/lCilis of the 
income of the property vras to ho utilised for 
maintenance of settlor's family, but there was no 
mention that it was for charity on failure of 
heirs or descendants : 

Held : that the ultimate gift must he implied 
from terms of the document; that there was no 
ultimate gift to charity and that the vrakf was- 
invalid ; A I It 1930 All 837 and A I li 1932 Cal 
93, Foil. [!> 718 0 1]. 

S. C. Boy and S. K. Basu —for Appel¬ 
lant. 

N. N. Bose and B. Diili —for Eespon- 
dent. ^ 

Bankin, C. J. — In iny opiniofl, thia 
appeal must be allowed. The questioa 
is whether the wakfnama, made by one 
Maniruddin, on 12tb May 1890, created 
a valid wakf. Now, first of all, the 
wakif says that certain parcels of pro¬ 
perty belong to him and that be hereby 
endovts the said parcels of property, th&* 
estinaated aggregate value of which ia 
Bb. 15,C00, as wakf according to Mahoiue- 
dan law. He then prescribes that, aa 
regards his dwelling boase. No. 15 
Masjidbarhi Street, it was to be used 
solely aa a dwelling housaafter bis death 
by his wife and bis sons, etc., and for no* 
other purpose and that none of them 
would be at liberty to alienate it. lie' 
says that the wakf property is not to bo 
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available to himself and his heirs. ITe wakfnama creates a valid ‘ wakf. Mr. 


oiulertakes, durin;; his lifetime, to devote 
and apply one anna of the income of the 
property, other than the dwelling house, 
to charitable purposes and he reserves 
j|.5/ir)ths of the income for himself dur- 
ing his lifetime. Ho then declares that, 
after hie death, his eldest son, Masihud¬ 
din Ahmad, should ho mutawalli. He 
then describes the destination of the 
fund, namely, that after his death the 
mutawalli should apply rents and profits 
first in paying the ground rent, rates 
aid taxes, repairs and other necessary 
tests of upkeep of the property dedicated 
inoluding the dwelling house. The next 
thing is that the mutawalli is to pay 
one anna or 1/lCth portion of the re- 
uoipliS, that is,of thonot income monthly, 
to Mahomedau poor in cash or in such 
other form as the mutawalli should 
think proper. He then says that the 
mutawalli may deduct and retain an¬ 
other l/16th part of the net income for 
hi'ikself. Then he says that he is to 
divide the balance every month among 
his hairs. The clausa goes on to say : 

‘ I declare that after the death of any of my 
heirs, the heirs of the duesassd heir shall he 
entitled to participate in the portion of the in¬ 
come, which Bucli deceased heir was entitled to, 
hut the heir of an heir, if he or she bo nos one 
of luv descendants, shall not he entitlol to 
participate in the said income nor have any 
intrrest in the wakf estate, but the whole income 
af the share of the deceased heir will go to such 
of his or her heir or heirs as may happen to be a 
udBcondaut or dc.-ccudants of mine." 

The remaining clauses of the w»kf- 
riatna throw no light on the only ques- 
tion that arises in tliis appeal. Now, 
the question is whether the wakf is a 
valid wakf, in which case the plaintiiT's 
remedy, if any, is of one character, or 
whether it is invalid, in which caso the 
plaintiff's right to partition cannot bo 
resisted. It seems that the plainti^ 
would be entitled to 2/5ths share, the 
defendant, Masihuddin Ahmad, to 2/dth3 
share and their sister to l/5th share. 
Logically, it appears to me that the first 
’question is, whether this would be valid 
apart from the Mussalman Wakf Vali¬ 
dating Act of 1913, which has now been 
given retrospective effect. It is oonosdied 
by Mr. Boy for the appellant that this 
Act would apply in .the present ease, 
if the oiroumstanoes are such as to ren¬ 
der it applicable. Logically speaking, 
the first question seems to me to be 
whether, apart from the Act of 191S, the 


Bose for the respondent very fairlj^ dis¬ 
claimed that oontention. In my opinion, 
he very rightly disclaimed any such con¬ 
tention. The law, as I understand it, 
may be taken from the well-known text¬ 
book of Sir Dinshsh Mulla and is to tbV 
following effect; That a valid wakf can 
bo created even before the said Act for 
the maintenance and support of tbej 
settlor’s family or descendants, provided, 
(a) that there was an ultimate gift of 
the whole property to charity, that is 
to say the ultimate benefit is reserved 
for the poor or for any other religious, 
pious or charitable purpose: and (b) that 
the gift to charity was snbstantial, but 
if there was no ultimate gift to obarityi 
or if there was such a gift as was illu¬ 
sory, that is it was small in amount or 
was too remote, the provision for the 
settlor’s family was held to be Invalid. 

It seems to me that we have first to 
come to the question 'whether there is 
an ultimate gift to charity ; and prior 
to the Mussalman Wakf Validating Act, 
even' if there was an ultimate gift to 
charity, nevertheless, if it was indefi- 
nibely postponed until the failure of 
heirs or descendants of the wakif that 
was regarded as making the gift to cha¬ 
rity illusory. Coming then to the terms 
of the present wakfnama, it seems to 
me to be reasonably plain that, apart 
from the Act of 1913, as a wakf it is 
not valid. When we come to the Act 
of I9l3 we find that provision is made 
that it shall be lawful for any person 
professing the Mussalman faith to create 
a wakf for the following, among other, 
purposes : for the maintenance and sup¬ 
port wholly or partially of his family, 
children or descendants, provided that 
the ultimate benefit is in such oases ex¬ 
pressly or impliedly reserved for the 
poor or for any other purpose recognised 
by Mussalman law as a religious, pitous 
or charitable purpose of a permanent 
oharaeter. We need therefore under the 
Act consider no longer any difficulty 
about the indefinite postponement. The 
question is whether or not we have here 
a provision for the support of the family 
with an ultimate benefit expressly or 
impliedly reserved for the poor or for 
any other religious or eharibable pur. 
pose. Now, in 01. 5, which I have al¬ 
ready recited, sifter thegift of the income 
of li/lGfchs of the net receipts, there are * 
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no words to say what is to be the des¬ 
tination of the income upon the failure 
of heirs or descendants. 

In the same way, there are no words 
to say w'hat is to happen, after the 
failure of all heirs or descendants, to 
the dwelling house. The learned Judge 
however from the oiroumstance 'that 
Cl. 1 says that the settlor is endowing 
the property as wakf, and frona the cir- 
oumstance that 1/I6th of the not in¬ 
come of the property other than the 
dwelling house is to be paid from the 
date of the settlor's death for ever to 
the poor in cash or otherwise, has in¬ 
ferred a provision to the effect that the 
14/16ths share of the income shall, on 
the failure of the heirs or descendfints, 
be given to the poor. In my judgment, 
it is not possible to make any suah 
inference as a matter of construction of 
this clause. Our attention has been 
drawn to the oircamstanoes that there 
was, at one time, some authority to the 
effect, that, from the mere word "wakf,” 
an intention of ultimate destination to 
the poor can be inferred. But that is, 
in my opinion, of no avail under the 
Act of 1913. Our attention has been 
drawn to a decision of the Allahabad 
High Court in the case of Irfan Ali v. 
Official Receiver, Agra (l), and to a 
decision of this Court in MasudaEhatun 
V. Mahammad Bbrahim (2), in which 
cases it was held that the ultimate gift 
to religious purpose must be implied 
from the terms of the document, and is 
not to be implied from the mere fact 
that the testator was purporting to make 
a wakf. In my judgment these decisions 
are on that point correct and should be 
followed. 

In the result, I am not of opinion 
that it is possible to hold that the gift 
of 14/16ths of the income to the heirs 
or descendants is a gift which is subject, 
updhits failure, to be replaced *by an 
ultimate jgift to the poor or for that 
matter to any other charitable object. 
jThat be.ing so, it appears to me that,-in 
this case, the settlor has made an in- 
valid attempt to make a wakf for the 
maintenance and support of bis heirs 
and descendants and that the wakf must 
!bo declared to be invalid. In these cir¬ 
cumstances, we must make a preliminary 
de cree for partition ani^w^will declare 

1. A i R 1930 All 8'37=i301 G 631=52 AU 748. 

2. AI B 1932 Gal 93=188 1 C 657=59 Gal 40^ 
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the share of the plaintiff and the defen¬ 
dant ^fasihuddin Ahmad to be 2/dtbB. 
each and of the sister l/5th. There 
will be no order as to costs in either 
Court. 

Pearson, J. —I agree. , 

K.S. Appeal allowed. 
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Lort-Williams and McNair, JJ. 
Shahebali and anolhei —Appellant, 
v: 

Emperor —Opposite Party. 

Criminal Appeals Nos. 380 and 390 of 
1933, Decided on 2l8t July 1933. 

(a) Penal Cede (I860}, Se. 368 and 109— 
Trial of two periona under S. 368 and 
S. 368/109—No direction to jury as to con¬ 
tradictory statemenU of girl seduced—Cases 
of both not dealt with separately—Abettor 
not shown to have guilty mind—Convictions- 
■were set aside—Criminal P.C. (1898), S. 297. 

In a trial of two persona K and 8 under Ss. 8G8 
and 368/109,1.P.C., tbe Judge failed to direct the 
jury upon the contradictory ntatementsof the girl 
seduced made before the police and at the trial 
which wore so important to tho accused, nor did 
ho make any attempt to deal with their cascs^ 
separately, beyond a general direction, and ho 
misdirected the jury by telling them that by 
merely deliveriirg the girl to K, S abetted him 
without pointing out to them that it was neces¬ 
sary to be satisfied thatN had a guiltyimind: 

Held', that the convictions and sentences im¬ 
posed upon N and iC must be sot aside. 

[P 720 C IJ 

4i«(b) Penal Code (1860), 'S. 366—"Se¬ 
duced to illicit intercourso" is not limited 
to inducing girl to surrender chastity for the 
first time—Proof of girl’s life pure from un¬ 
lawful sexual intercourse at the time of kid¬ 
napping is necessary—Mere fact of her pre¬ 
vious unlawful sexual intercourse is immate¬ 
rial as she may have resumed purity at the 
time. 

The expression “seduced to illicit interconrso” 
in S. 3GG is not intended to be restricted to in¬ 
ducing a jtirl to surrender her chastity for tho 
first time. It is used to indicate a distinction 
between “seduction" in the popular, usual or 
ordinary sense. “Seduced to Illicit intercourse” 
means “induced to surrender or abandon a con¬ 
dition of purity from unlawful sexual inter- 
courae.” Therefore! an accused cannot be con¬ 
victed of tho o0enee under S. 36G unless it is 
proved that the girl was leading a life pure from 
unlawful sexual intercourse at the time when 
the kidnapping took place. It is not necessary > 
to prove that the girl has never at any time sur- 
lendeiod her condition of purity from unlawful 
sexual intercourse. She may have aurrandered 
it in the past, and thereafter have resumed a life 
or purity. On the ether band if she Is already 
leading a life of indulgence in unlawful sexual 
intercourse at the t^a of tbe kidnapping, it 
cannot be said that she was kidnapped “ in order 
that she might be seduced to illicit intetcouese" 
within the meaning of the section. In such a 
case the accused could not have kidnapped her 
in order that she might be, led astray in con- 
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duct, or drawn away from the right courso of 
action into a wrong one, bocaoso nbo was already 
ai^tray, and was pursuing a wrong course at the 
time of the kidnapping: Case law discussed, 

IP 721 C 2; P 722 C 1] 
*(c) Criminal P. C. (1898), S. 297-Offence 
under S. 366, Penal Code. 

• In a trial under S. 366 the direction to the jury 
that the fact of previous intimacy of the accused 
with the girl is wholly immaterial, la misdirec* 
lion. [P 722 C 1] 

A. K. Fazlal Huq, Barendra Kumar 
Sarbadhikari, Subodh Chandra DuU, 
J. P. Mitter and Monindra Nath Mu- 
Uerjee—lox Appellants. 

Khundkar and jitendra Mohan Ba- 
.nerjee—lot the Crown. 

Lort-Williams, J. —The appellant Taki 
was convicted under S. 366, I. P. C., of 
kidnapping a minor girl namedPuspalata 
in order that she might be forced or sedu¬ 
ced to illicit intercourse, Kalan under 
S. 368 for wrongfully concealing or con- 
ilning the girl and Sabbal under 
S. 368/109 for abetting him. 

The case for the prosecution was that 
on lOth February 1932, Taki came to 
Puspalata’s bouse in the evening when 
her parents were away from home, and 
on the pretext of taking her to her 
mother.: Matangini, who, he said, was 
ill, he induced her to accompany him. 
Ue put her into a motor car, and after 
going for some distance Sabbal and 
others got in. The girl grew suspicious, 
and was threatened by Taki with a 
knife. When they arrived at Shamna* 
gar, she was taken to a house where she 
was kept for a month, during which 
time Taki cohabited with her on many 
occasions by threatening her with a 
knife and by gagging her. Next she was 
taken to Titagarh whore she was kept 
for aljout 10 days and Tf^ki cohabited 
with her as before. Next she was taken 
to Calcutta to Taki’s sister and kept 
looked up for about ten days. Mean¬ 
while her parents made inquiries and 
learnt from their younger children that 
Taki had taken Puspalata away. He was 
a neighbour and was on familiar terms 
with the family. Both the father Sudhir 
Biswas'and Puspalata are Indian Chris¬ 
tians. Sudhir reported the matter to 
the police on iSth February, saying that 
the girl had gone away with Taki over 
an illicit love.” Matangini questioned 
Taki and he promised to find the girl 
and restore her to her parents. After 
waiting a month without result Matan¬ 
gini filed a complaint before the Magis. 


trate on 14th March saying that Taki had 
enticed the-girl away either to marry 
her or for some other immoral purpose 
and a case under Ss. 363 and 366 was 
started against him at Barraokpore. 

About 23rd April the girl was taken 
from Taki’s sister’s house to HowralJ 
Station in a motor-car by Taki, Sabbal 
and others. She was dressed in pyjamas 
and a borkba. Sabbal took her by train 
to Jaunpore Station and from there to 
Kalian’s house, where she was kept con. 
fined until 9th August. Kalian is related 
to Taki. The kotwali police were search¬ 
ing for another girl and came to Kalian’s 
house to make inquiries. At first Kalian 
denied that any girl was living in the 
house, but subsequently he produced 
Puspalata clothed in Mahomedan dress. 
She made a statement which was sent 
to the Noapara Police and by them toi 
the Magistrate at Barraokpore. Subse¬ 
quently Taki, Sabbal and Kalian werev 
committed to the Court of Session. 
Puspalata was taken home and was 
found to be pregnant. 

In her statement to the polled, which 
was made in Bengali and translated into 
Urdu by a Bengali Babn, she said that 
there was "asnai” between her and Taki 
for about a year, but her parents were 
not aware of it. After two months of the 
''asnai” Taki asked her to elope with 
him and said that he would keep her in 
comfort and marry her. About two 
months after the elopement he told her 
that her parents had instituted a case 
against them aud that she ' must go to 
Jaunpore or she would be detected by 
the police. She did not say anything 
about Taki having taken her away on tho 
pretext that her mother was ill, nor did 
she mention anything about being threa¬ 
tened with a knife or being locked up any¬ 
where. One of the witnesses from Jaun- 
pore stated that Taki said that he had 
married a second wife in Calcutta.’^and 
that he had brought her to Jaunpore to 
live in Kalian’s house. Another said 
that he used to see Puspalata on. the 
terrace, and in other parts of Kalian’s 
house. She used to visit his house and 
other neighbours' houses. 

The defence was a simple denial. On 
behalf of Sabbal and Kalian it has been 
urged that there was no evidence to 
show that either of them knew that the 
girl had been kidnapped, or that Kalian^ 
concealed her and that the Judge failed'' 
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“^To encourage the seduction of a girl means to 
encourage ter to surrender her chastity for the 
first time.” 


to direct* the jury adequately about the 
separate cases of these two accused. 
These critioiBms are in my opiuiou justi- 
fied. There is no direct evidence on the 
points mentioned. The circumstantial 
evidence depends upon whether the 
b'irl's story about being threatened with 
a knife during the journey and about 
being concealed at Kalian's house can 
be relied upon. Her original statement 
to the police and the evidence of the 
witnesses from Jaunpore suggest that 
this part of her story at the trial was 
not true, and was invented, very natu> 
rally in order to assist her to regain the 
estimation of her parents and friends. 
Kalian’s firstdenial of her presence in bis 
house is not sorprising, confronted, as 
he was, saddenly, by police officers and 
being taken unawares. The Judge fail... 
ed altogether to direct the jury upon 
these points, which were so important 
to both Sabbal and Kalian, nor did he 
make any attempt to deal with their 
cases separately, beyond a general direc- 
! tion and he misdirected the jury by tel- 
ling them that by merely delivering the 
girl to Kalian, Sabbal abetted him 
without pointing out to them that it 
was neoesBary to be satisfied that Sabbal 
had a guilty mind. In those siroum. 
stances the coaviotions and sentences 
imposed upon Sabbal and Kalian must 
be set aside aud they must be acquitted. 

The main argument 'afhich has been 
raised in favour of Taki is that illicit 
intercourse bad taken place for some 
time prior to the kidnapping, and that 
in such circumstances the girl cannot be 
said to have been kidnapped in order 
that she might be seduced to illicit 
intercourse. In deciding this point the 
reported cases are not very helpful. 

Ji V. Moon (l) was a case under S. 17, 
Children's Act, 1908, which provides that 
if ap .7 person having the custody of a 
girl under sixteen causes or encourages 
her seduotipn or prostitution, be is guilty 
of a misdemeanour. It was decided by 
the Court of Criminal Appeal that the 
word “seduction’’ in that section means 
inducing a girl to snrrender her cbastity 
for the first time, "vttbioh is the usual 
and ordinary sense” of the word. If 
mere carnal knowledge was intended^ 
there was no object in using the words 

"seduction or prostitution:’’ _ 

1. (1910) 1 K B 81»=T9 Ii J K B 606=74 

J F 281. 


On the othpr hand Channell, J., who 
tried the case, told the jury that though 
the popular sense of the word was as 
stated, he thought, though with con.* 
siderable doubt, that in that section it 
was not intended to be so restricted, but 
applied to any fornication or continual 
connexion between unmarried persons. 
In Emperor v. Nga Ni Ta (2), Adam¬ 
son, J., considered that : 

"it was a monstrous proposition, and one that 
would strike at the very roots of social and 
moral rectitude to hold that, because a man in* 
duced a girl, while in the custody of her parents, 
to surrender her ohastity, he committed no fur¬ 
ther act of seducing to illicit intercourse, when 
he persuaded her to live with him in a condition 
of coacubinage not sanctioned by marriage.” 

, This statement however is not of much 
assistance, because it must be remem- 
bared that we are not here considering 
any question of social and moral recti¬ 
tude, but one of law. Nevertheless this 
view was followed in Emperor v. Pessumal 
(3) where it was bald (one Judge being 
doubtful) that the word “seduction, as 
used in S. 366, is not to be confined to 
the first connexion with an unmarried 
girl: 

“When a man has induced a girl, while in the 
custody of her parents, to surrender hot oha.ility 
to him aud thereafter induces her to leave ihc 
protection of her parents and live with him in a 
condition of cononbinago not sinctioned by law, 
he commits an ofience nndcr S. 366. Every time 
a woman surrenders herself to a lover, whether 
it is the first or the twentieth lime, there is 
sednetioa.” 

This interpretation of "seduction ’ 
would allow no special moaning to the 
werd, but would treat it as equivalent 
simply tq having or persuading to have 
sexual connexion; This view was again 
accepted in Emperor v. Premnarain (l) 
where it was held that previous inti- 
maoy was vrholly immaterial, and in 
Emperor v. Krishna Maharana (6). In 
Emperor v. Prafulla Kumftr Basu (G) 
the accused had ravished a married minor 
girl in his own house which ha hud 
persuaded her to visit at a time when 
she was living in the oustody of her 

2. (1908) 10 Bur L B 196. 

5. AIB 1927 Sind 97 =27 Cr L J 1292=98 
10188, 

4.- AIB 1929 All 270=80 Or L J 629=116 
IG86B. 

6. AIB 1929 Pat 661=1929 Or 0 879=31 Ct L J 
306=9 Pat 647=121 10 477. 

6. AIK 1930 Gal 209=1930 Cr 0 209=31 Cr L J 
908=67 Oal 1074=126 1 0 666. 
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parents. Babsequently be entiqed hpr 
away from her home by deceit and co¬ 
habited with her at various places. It 
-was held that "seduction” in the section 
is not used in the narrow sense of in-- 
Cueing a girl to part with her virtue for 
the first time, but includes subsequent 
seduction fpr further acts of illicit inter- 
course. In Emperor v. Baijnath (7) it 
was held that the term ''seduction” can 
only properly be held applicable to the 
first act of illicit intercourse, unless 
there be proof of a return to chastity on 
(lie part of the girl meanwhile, or unless 
possibly there is an intention on the ac¬ 
cused’s part that the girl should be 
eeduced by some different man ; 

“ Section 8GG cannot apply where the accused 
has been carrying on an intrigue -with a girl 
under Hixteen while In the custody of her guar¬ 
dian and goes away with her because obstacles 
■are put in the way of the intrigue, even though 
he goes away with her with the intention of 
carrying on that intrigue,, that is to say, con¬ 
tinuing the illicit intercourse already .begun. 
‘Kidnapping a woman in order that she may 
bo seduced to illicit iutorcourso is manifestly 
different from kidnapping a woman whom ho 
had already seduced to illicit interoouise ’ ” 

It is clear therefore that two opposing 
views upon tho point are disclosed in 
these and other decisions which have 
been collected at pp. 1865, 1866 and 1867 
of Gour’s Penal Law of India (Edn. 4), 
Vol. 2. Thus in Emperor v. Nga Nge (8) 
it was stated that : 

“the extra three years prescribed by S. 3G6 are 
must appropriate for the intention to bring fcrce 
or potsuasiou to bear oa the girl after she has 
been removed from the shelter of her home .... 
t is contrary to tho well-known rule of construc¬ 
tion of penal statutes to say that an intention to 
seduce to illicit intercourse can be presumed 
when the girl has already consented to illicit 
intercourse.” 

In Ihe first place it is necessary to 
observe that "seduced to illicit inter, 
coarse" may be, and probably is, intended 
to indicate something different from 
"seduction,” otherwise the latter well- 
known word would have been used in the 
seotion. ’'Seduction” in the usual, ordi¬ 
nary or popular sense of the word, means 
induoing a girl to surrender her chastity 
for the first time: B v. ilfoon (1). On the 
other hand "seduced to illicit inter¬ 
course” must be intended to mean some¬ 
thing more tbao merely "persuaded” or 
"induoed,” otherwise one of the latter 
more general and more ordinary expres- 
7. A 1 B 1932 All 409=1032 Ct C 613=33 OrL J 
669=54 All 756=188 I C 609. 

«. (1905) U B R 17=2 Cr L J 476. 
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sions would have been used. Mos,t>won}en, 
and even prostitutes, need or pretend to 
need to be persuaded or induced by one 
means or another to indulge in 'sexual 
intercourse, however often the inter- 
course takes place, and though* tbeyr 
companion is the same every time. • 
According to the Oxford Dictionary 
" seduce " is derived from the Latin 
word "seducere,” meaning to lead aside 
or away. Thus (l) to persuade a cervant 
to leave bis service. This is the founda- 
tion of the Common law action for seduc¬ 
tion, i. e. for seducing a virgin : (2) in a 
wider sense to lead (a person) astray in 
conduct, to draw (a person) away from 
the right coarse of action to or into a 
wrong one ; and (3) tu induce (a woman) 
to surrender her chastity. Now said 
only of the mao with whom the act of 
unchastity is committed (not e. g. of a 
pander). It is stated that (3) is now the 
prevailing sense and it is necessary 
therefore to ascertaid the meaning of 
" surrendering her chastity.” According 
to the same authority " chastity ” means 
(1) purity from unlawful sexual inter, 
course ; continence. Thus " tho first 
degree of chastity is pure virginity, and 
the second " faithful matrimony.” (2) 
Abstinence from all sexual intercourse ; 
virginity ; celibacy. " Chaste ’ means 
(l) pure from unlawful sexual inter- 
course ; continent, virtuous; (3) celibate, 
single. Thus it is clear that a wife may 
be chaste and may be seduced, that is to 
say, induced to surrender her chastity, 
by some man other than her husband. 
Therefore " seduced to illicit inter¬ 
course ” in 3. 366 cannot be intended to' 
be restricted to inducing a girl to sur-! 
render her chastity for the first time.| 
At first sight the expression appears to 
be tautological, but on farther considera¬ 
tion it seems to have been used deliber- 
ately to indicate a distinction between 
" seduction ” in the popular, usultk or 
ordinary sense, described in B. v. Moon 
(l) and that which S.. 366 was intended 
to cover. " Illicit intercourse " seemsi 
to be intended to be synonymefas with, 

" unlawful sexual intercourse.” It fol¬ 
lows from the definitions given that 
" seduced to illicit interoourse ” moansj 
" induced to surrender or abandon a 
condition of parity from unlawful sexuar 
intercourse.” 

Therefore an aocused cannot be oon-i 
vioted of this offence unless it is provedf 
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that the girl was leading alifepure from 
unlawful sexual intercourse at the time 
when the kidnapping took place. This 
does not mean that it is necessary to 
prove that the girl has never at any 
time surrendered her condition of purity 
from unlawful sexual intercourse. She 
may have surrendered it in the past, and 
thereafter have resumed a life cf purity. 
On the other hand if she is already lead¬ 
ing a life of indulgence in unlawful 
sexual intercourse at the time of the kid. 
napping, it cannot be said with any 
reason or sense that she was kidnapped 
" in order that she might be seduced to 
illicit intercourse " within the meaning 
of the section. In such a case the ac¬ 
cused could not have kidnapped her in 
order that she might be led astray in 
conduct, or drawn away from the right 
course of action into a wrong one, be¬ 
cause she was already astray, and was 
pursuing a wrong course at the time of 
the kidnapping. The learned Judge 
therefore misdirected the jury on this 
I point, because he told them that the 
{fact of previous intimacy with the 
'.jirl was wholly immaterial. It remains 
/jo be decided whether Puspalata was 
living a life of indulgence in unlawful 
sexual intercourse with Taki at the time 
when he kidnapped her. Two main 
points have been argued on behalf of 
the accused to show that she was. She 
told the police on 9th August that there 
was asnai" between hat and Taki for 
about a year, and that after two months 
of the " asnai ” Taki asked her to elope 
with him. 

It is argued that " asnai " means illi. 
oit intercourse, but there is no direct 
evidence on the point. No one seems to 
have thought it necessary to ask any of 
the witnesses what the word meant, or 
the girl or the police what she or they 
meant when they used that expression 
or vfhether she used that word at ^all, or 
some Bengali equivalent. According to 
Shakespefre’s Eindusthani Dictionary 
(Edn. 4, 1849} " ashna" means an ac- 
qnafntatioe, lover, friend. " Asnai ” 
means friendship, acquaintance. “ Ash- 
nai Earqa ’’ means to associate, to be 
familiar, to unite. “ Ashnai lagua" 
means to become intimate, to be united 
in friendship. It is clear that the girl 
used it to describe her relationship with 
Taki not only during the two months or 
enore which elapsed before the elope 


ment, but during the six mouths whic^ 
followed, and during the latter period 
there is no doubt that she was cohabit¬ 
ing with the Accused. It is a reasonable 
inference therefore that the girl used 
the word to describe in a modest way 
a relationship of illicit intercourse with 
Taki, which began two months at least 
before she left home. Moreover on 9th 
August she was found to be pregnant, 
and she stated that while at Calcutta 
her belly became larger. She said also 
that while she was at Calcutta she felt 
the foetus moving a little in her womb, 
and then, that she did not understand 
the question; also that at Calcutta her 
belly was not so high (apparently with 
reference to some measurement suggested 
to her). She gave birth to a child on 
20th October, that is to say about eight 
' months and 10 days after the date when 
she left home. She stayed a month at 
Sbamnagar, 10 days at Titagarh and 10 
days at Calcutta. If these dates may bo 
accepted as substantially accurate, tho 
enlargement of her abdomen must bav& 
begun one month and 10 to 20 days after 
she left home. 

But according to Lyon's Medical Juris¬ 
prudence for India by Waddell, Edn. 7, 
at p. 277, up to the end of the third 
month no enlargement of the abdomen 
is perceptible. Quickening may be felt 
as early as the 12th week, but generally 
between the l4th and 24th week. The 
reasonable inferences to be drawn from 
these facts are that Puspalata was preg¬ 
nant before she left home, and that illi¬ 
cit intercourse was going on between her 
and Taki immediately-prior to the kid¬ 
napping, and probably had been going on 
for sometime before that. Consequently 
it cannot be said that he kidnapped 
her, in order that she might be seduced' 
to illicit intercourse, and his conviction 
under S. 366 must be set aside, and he 
must be acquitted. 

McNair, J .—I agree, for the reasons 
which have been given by my learned 
brother. 

B.K. Acr.ttsed acquitted, 
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Lorx-Williams and McNair, JJ. 

GarilullaShelh and offers—Appellants. 

V. 

Nmperoi —Opposite Party. 

Criminal Appeal No. 999 of 1932, De¬ 
cided on 16tb June 1933. 
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Criminal P. C. (18981, S. 297 — Charge to 
jury — Judge ahould not lecture on abstract 
principles of law — His duty is to deal with 
•pacific pieces of evidence and tell the jury 
whether they should be considered or not and 
then apply the law to concrete instances—He 
chould also explain those particular sections 
of Penal Code which apply to particular 
cases—He must also record his explanation of 
the law to thp jury in sufficient detail. 

It is quite unnecessary for a Judge to explain 
to the jury, or to lecture the jury upon abstract 
principles of law or abstraot theories of proof, 
riio Judge’s duty is to apply these principles and 
t'lcuries to concrete instances which arise in 
I rids. Thus, instead of explaining to the jury 
1 ho theoretical principles of proof, it is his duty 
ti* deal with specific pieces of evidence, and facts 
;'ison in evidence, and tell the jury whether or 
not they are evidence which the jury must con¬ 
sider in that particular case. Though the Judge 
need not explain to the jury abstraot principles 
i>r law, he must explain those particular sectious 
of the Ponal Code which apply to the particular 
I .ISO svhich the jury are trying, and he ought to 
sot out in the copy of the charge which is sent up 
with the record, his explanation in sufficient de- 
t,i,il to enable the High Court to ascertain whe¬ 
ther he has properly explained the law about the 
ullonccs, with which the accused are charged, to 
the jury. (P 723 0 2] 

Fazlul Huq and Joges Chandra Sinha 
—for Appellants. 

Jitendra Mohan Banerjea — for the 
Crown. 

Judgment. — These appellants were 
charged with throe others under Ss. 148, 
il24, 304, Part 2 (two counts), and 8.304, 
Part 2 read with 8. 149, I. P, 0., and 
tried by the Additional 8essions Judge 
of Mymensingh and a jury. Garibulla 
was found guilty under Ss. 824 and 304, 
Part 2, the latter for causing the death 
of two persons. They also found him 
guilty under 8. 148. The other six ap- 
pollante wore found gnilty under Ss. 148 
and 304, Part'2, read with 8. 149. The 
remaining accused were found not guilty. 
The learned Judge sentenced the appel¬ 
lants to various terms of imprisonment. 
Tire trouble which occasioned this trial 
arose, as so often happens, over the poa- 
aossion of a particular piece of land 
claimed by opposite parties. Both par¬ 
ties gave information about the fight and 
the only question which the jury had to 
decide was, who were the aggressors. 
This turned on the question of posses- 
aiou. According to the prosecution, their 
'vitnesses were engaged in transplanting 
paddy on the land when the opposite 
party came up and attacked them with 
daos, latliis, etc. The result was that 
two men died and'others were seriously 
injured. Garibulla was the man who 


attacked one of the witnesses,' Fateh 
Ali, with a dao so that he seriously in¬ 
jured him, and Misrer Bap and Abdul 
Jabbar on the head with a plough so 
that they both died, the first soon after¬ 
wards and the second two months after: 
wards in hospital. 

The learned advocate who appears for 
the appellants has raised, various points 
of critioizm of the charge. Firstly, he 
says that the ^learned Judge has stated 
as follows : ^‘Proved” defined and “rea¬ 
sonable doubt"-explained : 8. 3, Evi¬ 
dence Act. His argument is that the 
learned Judge ought to have stated in 
extenso what he said to the jury on these 
points. Immediately before this sen¬ 
tence the Judge has stated, that if a rea- 
sonable doubt remains in the minds of 
the jury, they are bound to give the ac¬ 
cused tbe^ benefit of the doubt. With 
regard to “proved,” I can never under, 
stand why it is thought necessary for 
the Judge to read out, or explain defini- 
tions of words used in the various Codes 
to the jury. It is quite unnecessary to 
explain to the jury, or to lecture the 
jury upon abstract principles of law or 
abstract theories of proof. Such matters 
are fit for law students and others who 
wish to make a study of the law. The 
Judge's duty is to apply these principles 
and theories to concrete instances which 
arise in trials. Thus, instead of explain¬ 
ing to the jury the theoretic principles! 
of proof, it is his duty to deal with gi>eoi- 
fio pieces of evidence, and facts given in 
evidence, and tell the jury whether or' 
not they are evidence which the jnryj 
must consider in that particular case. 

To start off in a charge with a long 
disquisition on abstract principles is sure 
to confuse the jury. Moreover-if such a 
practise is encouraged, it leads learned 
Judges to rely upon such theoritical ex¬ 
planations of the law, and fail to '^ive 
that guidance about concrete facts and 
instaneea in the trial, which it is so 
neoesMry for them to give to the jury* jf 
they are to be of any use to them* in 
arriving at their verdict. Obviously, 
though the Judge need not expjain to) 
the jury abstract priooiples of law, he 
must explain those particular sections of 
the Indian Penal Code which apply to 
the particular case which the jury are 
trying, and he ought to set out in tbo| 
copy of the charge which is sent up with 
the record, hia explanation in sufficient 
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detail to enable us to ascertain whether 
he has properly explained the law about 
the offences with which the accused are 
charged to the jury. It is not for us to 
say how this is to be done, and we can. 
.not fail to recognize the difficult position 
in which the Judges in the moffusil are 
placed when they have to deliver their 
charge orally to the jury, possibly in the 
vernacular, and afterwards have to pre¬ 
pare in English what is supposed to be 
an exact reproduction of what they sail 
to the jury. The only remedy for this 
state of affairs will be when it becomes 
possible to employ shorthand writers in 
all the Courts, who will be able to take 
down either in English or Bengali, or 
whatever the vernacular tongue may be, 
the exact words with which the Judge 
charges the jury, < 

The other point raised by the learned 
advocate is that the law with regard to 
private defence of self or property has 
not been (ally explained. We cannot 
agree with this oritioizm. The learned 
Judge has referred to this point at 
several places in his charge, and has ex- 
plained bow a party when attacked must 
defend himself, or when he is in posses¬ 
sion of the property and is attacked, may 
protect his own property. Bob that he 
must not indict more harm than is 
necessary for the purpose of defending 
himself or his property, and that if he 
does exceed it he loses* the benefit of 
this defence. This is a eoffioisat note 
of what the Judge said to the jury and 
we find no misdirection in this charge. 
Gonsaquently this appeal must be dis¬ 
missed. 

Appellants 2 to 7 who are on bail must 
surrender to their bail and serve out the 
unexpired portion of the sentences im¬ 
posed upon them. 

E.S. Appeal dismissed. 

^ A. I. R. 1933 Calcutta 724 

IjObt-Williams and M. 0. Ghosh, JJ. 

£usum Kumari Debi and another — 
Petitioners. * 

v. 

Hem Nalini PeM—Opposite Party. 
Criminal Bevn. Fetn. No. 667 of 1933, 
Decided on 26th July 1933. 

Criminal P. C. (1898), S. 144 MagUtrate 
cannot make mandatory order directing 
party to do tome act—He can only make rea- 
trictvie order — Conviction for dtaobeying 
auch order ia unauatainable — Penal Code 
(i860), S. IBS. 

A Magistrate is only entitled under S. 144 to 


nmke a rostrictive order preventing the opposite 
party from doing an act, but it does not enable 
him to make a mandatory order directing the 
opposite p.arty fo do soma act. Gouaequently that 
party is under no obligation to obey such "^n 
order and his conviction for disobeying such an 
order under S, 188, Penal Code, is unsustainable. 

(P725 Cl, 2] 

Satindra Nath Mookerjee and Amiya 
Pros id Maitra —for Petitioners. 

Probodh Ghandra Chatterjee—lox Op¬ 
posite Party. 

LorUWilliams,T. —In this case a Buie 
wag issued calling upon the Chief Pre¬ 
sidency Magistrate and the opposite 
party to show cause why certain orders 
should not be set aside. These orders 
were made under S. 144, Criminal P. C., 
and S. 188, I. P. 0. 

It appears that petitioner 1 is the 
owner of premises Nos. 23-A and 23.B 
Masjid Bari Street, Calcutta, and the 
opposite party is the owner of 24/3, 
Masjidbari Street. Between the pre¬ 
mises there was a passage. This origi¬ 
nally had been six feet wide. On about 
two feat of this the opposite party had 
built a wall; but she claimed that the 
whole six feet belonged to her. Peti¬ 
tioner 1 claimed that the balance of four 
feet odd belonged to her. She became 
apprehensive that the opposite party 
was making a hole in this wall, so that 
they could use this remaining part of 
the original passage claimed by her. 
Instead of waiting until any such hole 
was msde and then asking the Court for 
an injunction, she was advised to build 
a wall of her own up against the wall 
built by the opposite party. In passing, 

I ought to mention that the opposite 
party’claimed that they had always had 
a door in this wall and therefore bad a 
right to use the passage which, they said, 
belonged to them. When the opposite 
party saw the petitioners, workmen 
digging the foundations of her wall, they 
applied to the Magistrate and got an 
order under S. 144 which was made on 
4th May 1933, restraining her from pro. 
oeedlng with the building of the wall 
and ordering her to fillup the• excava¬ 
tion at her own cost. This order was 
made by Mr. Wajid Ali who was then 
acting for the Additional Chief Presi¬ 
dency Magistrate. But he reverted to 
his position as Third Presidency Magis¬ 
trate on 16th May when Khan Bahadur 
A. Gaffur was appointed Additional 
Chief Presidency Magistrate. On 19th 
May Khan Bahadur A. Gaffur took up 
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the case and a^ked Mr. Wajid Aii 
to make an inspection which* he did. 
Subsequently, the present petitioner 
6l]owed cause against the order, but did 
not succeed in getting it set aside. As 
however she failed to obey it, a sub. 
sequent order was made, giving the 
opposite party leave to fill up theexeava* 
tion at his own cost and that has been 
done. 

The points taken on behalf of the 
petitioners are : (l) that the Magistrate 
had no power to make the order. S, 18, 
Criminal F. 0., provides that the Local 
Government may appoint a sufficient 
number of persons as Presidency Magis¬ 
trate and one of them to be Chief Fre< 
Bidency Magistrate. Also that they 
may appoint any person to be an AddU 
tional Chief Presidency Magistrate who 
shall have all the powers of the Chief 
Fieaidency Magistrate as the Local Qo< 
vornmeot may direct. 8. l-ll of the 
Code provides that the powers under 
that section shall onlylie exercised by 
a District Magistrate, a Chief Presidency 
Magistrate, a Subdivisional Magistrate 
or auy other Magistrate speoially em¬ 
powered by the Local Oovernmont or the 
Chief Presidency Magistrate or the Dia- 
trict Magistrate to act under this section. 
Sub-S. 4 provides that any Magistrate 
may “either on his own motion or on 
the application of any person aggrieved” 
ri'sciud or alter any order made under 
this section by himself or any Magistrate 
subordinate to him, or by his predecessor, 
in-offioe. The contention is that- as Mr. 
Wtijid Ali had ceased to be Additional 
Chief Presidency Magistrate on iCth 
May I9;i3 he had no power to make 
what jibe petitioners oalltbe “final order” 
that is to say, the order made after 
hearing the present petitioner. In our 
opinion this contention is unsound. The 
order under the section was made on 
4th May when Mr. Wajid Ali had power 
to make it. Under the procedure, an 
opportunity is given to the other side to 
apply to have the order set aside. If he 
succeeds, the Magistrate will set aside 
tlie order previously made undeir the 
section. If be fails the original order 
stands. 

The second point is that the Magis¬ 
trate is only entitled to make a res¬ 
trictive order preventing the opposite 
party from doing an act, but that it 
does not enable him to make a manda¬ 


tory order directing the opposite party 
to do some act The original 'order ofi 
4th May directed the opposite party, 
who is the present petitioner 1 to fill 
up the excavation and as she failed to 
obey this part of the order, prooeedings 
were started against her under S. 183., 
1 P. C. In onr opinion, this part ol 
the order was beyond the Magistrate's 
powers being in effect mandatory. Con¬ 
sequently, the present petitioners were 
under no obligation to obey it and the 
proceedings under S. 188,1. P. C-, must 
be set aside. The Buie is made absolute 
to this extent only. That part of the' 
order which restrained the petitioners 
from building a wall stands 

M 0. Qhoae, J .—I agree. 

E.S. Buie partly made absolute. 

A. 1. R. 1933 Calcutta 725 

Mukebji, j. 

Sadananda Moral and others —Plain¬ 
tiffs—Appellants. 

V. 

Heirs q/ Late Qovtnda Moral and 
others —Defendants—Bespondents. 

Appeal No. 1989 of 1930, Decided on 
6th December 1932, from appellate de¬ 
cree of Addl. Dist. Judge, Khulna, D/- 
23rd January 1930 

Bengal Tenancy Act (8 of 1885), S, 29— 
Kabttiiyat mentioning that tenant would be 
liable on •ubaeguent meaaurement of land 
to pay at higbeat rate prevailing for neigh- 
bouringllanda—Higbeat rate found to be Ri. 4 
perbigba—Contract ia hit by S. 29—Contract 
to pay a different rent on meaaurement ia 
without comaideration and unenforceable. 

A kabuliyat executed by a tenant of a sub- 
aisting tenauoy mentioned, that the tenant was 
bolding 4U bighas by guess at Bs. 1-10-0 por 
bigha and that be was liable to pay on measure¬ 
ment of the land, at the highest rate prevailing 
for neighbouriug lands. The lands were sub¬ 
sequently naeasured and the highest rate was 
found to be Bs. 4 and rent was claimed for the 
ascertained area at Bs. 4 por bigha. 

Held', that the plaintiff was not entitled to 
recover as the contract was hit by 3. 29 because 
the increase in the rate was more than 2 abnas 
in the rupee. 

Hsli further', that as the agreement to pay 
different coat when measurement would be made 
wae not supported by consideration, it^could hot 
be enfoibed. U’ 726 C 2] 

Nagendra Kumar Dutt — for Appel- 
lants. ^ * 

Judgment .— This appeal has arisen 
out of a suit for rent. The plaintiffs’ 
case was that the defendants hold a 
jama of 40 bighas of land for a rental of 
Bs. Co, that in 1301 the defendants' 
predecessors had executed a kabuliyat' 
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in favour of the plaintiffs’ predecessors 
agreeing to pay for the lands of the ten¬ 
ancy at the highest rate of rent of 
neighbouring lands; and that the lands 
have now been found to oonsist of 48 
bighaa and the highest rate of rent of 
.neighbouring lands is Bs. 4. On such 
basis the claim was made. So far as 
the Bndings of fact are concerned there 
is no dispute now; the lands are roundly 
47 bighas in quantity, and the highest, 
rate is lls. 4 though the Commissioner 
reported that it was Bs. 3. Both the 
Courts below declined to apply either 
of these rates and were of opinion that 
the original rate of Be. 1-10.0 per bigha 
was the rate to be applied. In defer¬ 
ence to a plea of suspension of rent the 
trial Court dismissed the entire suit. 
The lower appellate Court held thfit' 
deduction of rent for one bigha was to ' 
be allowed and not suspension of the 
entire rent. It gave the plaintififs a de¬ 
cree for rent for 47 bighas at the afore¬ 
said rate. The plaintiffs have appealed. 
Both the Courts have held that the 
habuliyat contravenes S. 29, Ben. Ten. 
Act. 

The terms of the kabnliyat, there¬ 
fore, have to be carefully examined. It 
states that the tenant was holding a 
jama of 40 bighas, by guess, at a rate 
of Be. 1-10-0 per bigha, that is to say. for 
a rental of Bs. 65, that he woul 1 go on 
paying the said rental, but when the 
measurement would be next made and 
the quantity of lands would be ascer- 
tained the tenant would remain bound 
to pay rent at the highest rate paid by 
tenants of the same class holding neigh- 
bcuring lands. Two constructions are 
possible: 1st that if on measurement the 
tenant is found to cultivate lands outside 
the boundaries of the plots mentioned 
in the schedule the tenant would pay 
Bs. 65 for the 40 bighas at the original 
i'at^.<f Bo. I-IO.Q plus rent at the high¬ 
est neighbouring rate for the area found 
in excessl 2nd that on measurement the 
area being accurately determined, ^be 
total area would be charged with the 
highest neighbouring rate: see Sukumari 
Mitra v. Kinu Mandal (1). I think the 
former construction should be rejected 
and the latter accepted; the more 
BO for the reason that the area of 40 
bighas had been put down expressly 
by guess. The question, therefore 'is 

• i. A I K 1927 Oal 921=106 1 0 606] 
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'Whether this contract by which the 
tenant agreed to pay for the total 
area at the highest neighbouring rate 
is a contraot'which offends against S. 29, 
Ben. Ten. Act. The answer must be 
in the negative if the contract in thv 
abstract has to be considered, for there 
is no definite rate stated in the con¬ 
traot which would increase the rate in 
any case to more than 2 annas in the 
rupee. On the other hand the moment 
the plaintiffs seek to realise the rent 
either at Bs. 3 or Bs. 4 per bigha, the 
contract would be bit by the section 
and so the plaintiff would not bo enl 
titled to recover on its basis. As in the 
present case the plaintiffs rely on the 
contract only and on nothing else, the 
claim must fail; because the plaintiffs^ 
cannot be hoard to say “If I cannot get 
so much, give me less." For it is onoj 
contract which must stand or fail as a 
whole. 

I also think the claim must fail for 
another reason. The land was being 
held from before and the tenancy was 
an existing one when the kabuliyat was 
executed. The contract to pay at the 
highest neighbouring rate was in my 
judgment void for consideration. It 
was nob a contract for assessment of 
land which the tenant might come to' 
possess in future by encroachment orj 
otherwise. It was an agreement to pay; 
a different rent when a measurement 
would be made. For this agreement 
there was no consideration. I agreej 
with the Munsif that for this reason the{ 
agreement regarding payment at an on- 
hanced rate cannot be enforced. Thai 
case would have been different if it was 
a new tenaoy which was being created 
by the kabuliyat with a rent tentatively 
fixed pending a measurement to take 
place in future. The plaintiffs un¬ 
doubtedly have the right to proceed 
under the law if they desire to enhance 
the rate of rent but they cannot be per¬ 
mitted to rely on the kabuliyat for that 
purpose. The appeal therefore must be 
dismissed. ' 

K.S. Appeal dismissed. 
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Guha, J. 

Forman Mandal aad others —Defen¬ 
dants—Petitioners. 

. 

Basanta Kumari Dehya — Plaintiff”* 
Opposite Party. 

Civil Bale No. 4 of 1933, Decided on 
flOth January 1933, from order of Diet. 
Judge, Jessore, D/- 22ad September 1932. 

Civil P. C. (1908), O. 43, R. 1 (w) and 
O. 47, R, 7—Order granting review can be 
appealed on only one or other of grounds 
specified in O. 47, R. 7. 

Order 43. fi. 1 (w) is to be read subject to the 
]H-ovision8 contaiued in 0. 47, R. 7. Hence an 
order granting a revievr can be appealed Utaa. 
only on one or the other oE the grounds speeiSed 
in O. 47, E. 7: A I li 1921 Gal 66, Appr. 

tP 727 0 1] 

NaniBhman Makerji —for Petitioners. 

Uemendra Chandra Sen-^tor Opposite 
Party. 

Judgment. — This rule is directed 
against an order passed by the learned 
District Judge of Jessore, setting aside 
an order passed by the learned Afonsif, 
second Court at Jessore, granting an ap. 
plication for review of judgment. The 
Munsif had by his order dated 2nd July 
1932 granted an application for review 
■of judgment; on appeal the order of the 
Munsif was reversed by the Court of ap- 
peal below. The trend of the recent 
decisions in this Court and as also of 
|thoBe of the other High Courts in India 
jis that the provisions of 0. 43, B. 1 (w), 
Civil P. 0., are to be read subject to the 
provisions contained in 0. 47, E 7, that 
an order granting a review could be ap¬ 
pealed from only on one or other of the 
grounds specified in 0. 47, R. 7; and it 
has expressly been laid down by this 
Court *in the case oi Suria Narain y. 
\Kun 3 a Behari (l), that although 0. 43, 
{R. 1 (w) allows an appeal against an 
order granting a review, that clause 
'must be read with R. 7, 0, 47 by which 
:the grounds on which an order granting 
|a review can be set aside on appeal are 
‘ limited, 1 find no reason to differ from 
the above view of the law applicable to 
the present case. It must accordingly 
be held that the Court of e^ppeal below 
had no jurisdiotiou to set aside the 
order of the Munsif* granting the re¬ 
view. 

The Rule is made absolute, the order 
-of the learned District Judge passed on 
ap?)eal in this case is set aside, and the 
1. A~I E 19il Gif66=66 I 0 909. 
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order of the Munsif. dated ^ndUnly 
1932, allowing the application for re¬ 
view, is restored, I make no ord^r as to 
costs in this Rule. 

The records are to be returned as soon 
as possible. 

K.S. Eule made absolute. 

A. 1, R. 1933 Calcutta 727 (2) 

Lobt-Williams, j. 

Corporation of Calcutta 

V 

B, C, Banerji —Defendant. 

Original Suit No. 720 of 1931, Decided 
on 8th Pebimary 1933. 

Calcutta High Court Original Side Rules, 
Ch 10, R. 38—Tbaugk R. 38 does notap* 
ply whan requisition is properly made, it 
does apply when requisition is made impro* 
periy. 

Once a suit bas been property placed in the 
Prospective Liet, E. 86 no longer applies; that is 
to say, it the suit was ready to be heard whoa 
the requisition was made. But the rule applies 
to suits in which the requisition has been made 
improperly. Where a suit is not ready for 
hearing, it should not be placed in the Prospec¬ 
tive List, but if it is placed on requisition in 
such list, it is improper and the suit is liable to 
be dismissed: AXE 1981 Cal 671, Di$l. 

. [P 728 01,2] 

A. K. Boy and N. 0. Chatterji —for 
the Corporation. 

B. 0. Chose —for Dsfendanb. 

Judgment.Rule 36, Ch. TO, of the 

Original Side Rules provides as follows: 

Snits and proceedings, which have not ap¬ 
peared in the Prospective List within six months 
from the data of institution, may be placed be¬ 
fore a Judge in Ohambors, on notice to the par¬ 
ties or their attorneys, to be dismissed for de- 
dafault, unless good'cause is shown to the con¬ 
trary, or he otherwise dealt with as the Judge 
may think proper. 

Formerly this waa construed as 
meauing that, if a suit had not appear, 
ed in the Prospective List within six 
months from the date of institution, it 
might, flubjeot to the discretion of the 
Judge in Chambers, be dismissed for de¬ 
fault. The result was that such a\vit 
was always thereafter in jeopardy, un¬ 
less the plaintiff prosecuted it expedi¬ 
tiously. . 

But ini Haribux Shroff v. DwijenJra- 
woftan GAosfe (l), the Chief Justice de¬ 
cided, and 0. 0. Ghose, J., agrepd, that 
this oonstrnction was, as they expressed 
it, "impossible," and that the rule 
means that if "at the time when the 
suit is placed before the Judge iu Cham, 
bers" it is not iu the Prospective List, 
and h as not previously appeared in the • 
LAIR 1931 Gal 671=133 IG 209=83 G»1 786. 
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ProspecSiva'liiat, it may be aodismiased. 
The result of this decision, if read 
literally, makes the rule praotioally use¬ 
less. Any plaintiff can avoid its provi- 
aiona by the simple expedient of putting 
his case in the Prospective List, taking 
it out again, and then proceeding at his 
leisure unhampered by any interference 
from the Court. B. 7 provides that his 
attorney may, by requisition in writing 
to the Registrar, have his suit entered 
in the Prospective List on the ground 
that it is ready to be heard. B. 8 pro¬ 
vides for its removal from the list.’ 

Of course the defendant can take steps 
to expedite matters, but the existence 
of the rule is sufficient proof that such 
action cannot be relied upon. 

It is true that the same procedure 
was possible even under the previous in¬ 
terpretation of the rule, so long as the 
requisition was made within six months 
from the date of institution. But greater 
courage or less conscience would then 
have been required to state that the 
suit was ready to be heard, when, in 
fact, it was not. Since the judgment, 
to which 1 have referred, the decision 
to print a "Special List" of suits liable 
to be dismissed under B. 36 has been 
followed, with uncanny haste, and be¬ 
fore the necessary notices can be served, 
by requisitions to place such suits in 
the Prospective List. The coinoidenoe 
is too striking to be natural, though it 
is difficult to say whether, or bow, pla¬ 
intiffs have become aware of the im¬ 
pending inquiry. The explanation given, 
that this spate of requisitions is dne 
merely to apprehension that owing to a 
change in the personnel of the Court 
greater expedition will be required from 
attorneys, though gratifying, cannot be 
accepted as sufficient. 

This being the position I have to de- 
oide-iwhather the Court is powerless to 
deSil with what seems to be an abuse of 
its process. „In my opinion, the judg¬ 
ment means that once a suit has been 
.pyoperly placed in the Prospective List, * 
B. 36 no longer applies; that is to say, 
if the suit was ready to bo heard when 
the requisition was made. But that the 
rule applies to suits in which the re- 
Iquisition has bsen made improperly. 

Applying this interpretation to the 
facts of this case, I find that the suit 
was instituted so far back as March 
1931. The written statement was filed 


in^May, Nine months afterwards, dis> 
covery was asked for and ordered, and 
plaintiff’s affidavit was filed in May 
1932. Nothing 'further was done, and 
inspection has not yet commenced. Bat¬ 
on 3rd January 1933 notice was issued 
by the Registrar that the suit would bo 
placed on the "Special List" for the- 
ISth. This was served on the defen¬ 
dants’ attorney on *the 6tb, but befor» 
it could be served on the plaintiff’s at¬ 
torney he wrote asking that the suit 
should be placed in the Prospective List 
as the same is ready for hearing.’* 
Thereupon the Begistrar took the sui^ 
off the 'Special List" and put it in th» 
Prospective List. The defendant then 
applied to the Court asking why the suit, 
about which he had received notice,. 

- was not in the "Special List," and the 
Cdurt ordered it to be restored. On 7th 
January the plaintiff’s attorney wrote 
to the defendants’ attorney asking for 
and offering inspection... 

' It is obvious that the suit was not 
ready for hearing on 6th January, when 
the requisition was made, and ought 
not to have been placed in the Prospeo-i 
tive List. Placing it in the list was a! 
mere subterfuge to enable the plaintiff; 
to take advantage of the judgment toj 
which I have referred. 

In my opinion therefore the suit was 
properly placed in the "Special List," 
and, in view of the facts aready men¬ 
tioned, I think that it may, and ought 
to, be dismissed for default with costs; 
and I 80 direct. 

K.S. Suit dismissed. 

. ^ A. I. R. 1933 Calcutta 728 

MkLLiK AND Jack, JJ. 
Niharmala D^^s—Defendant—Appel¬ 
lant. 

v. 

Sarojebandhu Bhattacharjya — Plain- 
tiff—Respondent. 

Appeal No. 1917 of 1930, Decided on 
28bh February, 1933, against appellate- 
decree of Sub-Jhdge, Burdwan, D/- 31st 
January 1930. 

4 MortgagB Suit by mortgagee — Pur* 
chaeer of part of equity of redemption net 
impleaded—Purefaaeer of mortgaged property 
in execution of mortgBge*4eeree can bring a 
auit for poMOuion and get decree aubject to- 
right of redemption by the purebaaer of 
equity of redemption. 

A purchaser of mortgaged property in execu¬ 
tion of mortgage decree can bring a suit for' 
possession against the holder of the equity 
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redemption, who has purchased a part of equity 
of redemption from mortgagor and wbS bad bhen 
left out in the mortgage suit; and a decree can 
be made in his favour subject to the defendant’s 
right of redemption, if the mortgagee was not 
aware of the purcbaso of part of the equity of 
jredemption by the defendant at the time of 
mortgage suit ; Cast law reviewtd, 

IP 781C 1] 

Bupendra Kumar Mitra and Sanat- 
kumar Chatterji —for Appallaob. 

Apoorhadhan Mukherji — tot Eeapon- 
dent. 

Mallik, J. —This appeal arises out of a 
suit for declaration of title to soma lands 
•and for recovery of possession of the 
same The property originally belonged 
to one Kamaladdi Mandal and his 
brothers. About 1888oneof tbe brothers 
and the hairs of the other brothers mort¬ 
gaged the property to one Surjyakanta 
Bhattacharjya, the maternal grandfather 
of the plaintiffs. Surjyakanta, in Octo¬ 
ber 1888, executed a will, by which he 
devised his properties to his daughter 
Gopendrabala Debee and died. Gopendra. 
bala, in 1889, took probate of the will. 
In .funo 1891 tbe mortgagors executed 
an instalment mortgage bond in favour 
of Oopendrabala. In the year 1895 a 
rent suit was brought against the mort- 
gagors for the rent of the lands, a decree 
was obtained and, when the property 
was put up to sale in execution of the 
decree, one Ahmaddi purchased one half 
share of the holding, thereby acquiring 
the right, title, and interest of the mort¬ 
gagors of the property and becoming the' 
holder of the equity of redemption in 
respect of one-half share of the property. 
Id the year 1901 the piaintiffs who, as 
I have' said before, are tbe sons of 
Gopendrabala, the daughter of Surjya- 
kanta, instituted a suit upon tbe mort. 
gage bond of 1891. In this suit however 
Ahmaddi was not impleaded as a party. 

Tbe plaintiffs obtained a mortgage 
decree on 26th June 1902, aod, in execu¬ 
tion of that decree, they purobased the 
properties on 15th June 1904 and oh- 
tained symbolical possession. In 1902, 
tbe landlord had obtained a rent decree 
against Ahmaddi and in execution of that 
decree the property was pot up to sale 
and defendant 11 purobased the right, 
title aud interest of Ahmaddi on 11th 
May 1903. Thereafter, on 15th February 
1916, the plaintiffs instituted a suit for 
possession of tbe property in question on 
the allegation that defendant 11 who 
had been in possession was resisting 


them from obtaining possess'ioq • thereof. 
The defence 'inter alia was that the- 
plaintiffs were not the heirs of Surjya- 
kanta, that the mortgage was not^'a valid 
mortgage aod that the plaintiffs could 
have DO relief against tbe contesting 
defendant, namely, defendant 11, who 
was the purchaser of the equity of 
redemption, the person whose interest- 
the defendant bad purobased not having 
beei)' impleaded in tbe mortgage suit. 
This defence was negatived by both tbe 
Courts below ;aod the Courts below have 
given a deorra to the plaintiffs, subject 
to the contesting defend tint's right of 
redemption. Defendants 11/1 and li/2, 
who are the heirs of tbe contesting 
defendant 11, have appealed to this 
Court. 

The facts relevant for the purpose of 
the present appeal that would emerge 
from what 1 have stated above are these: 
(1) the plaintiffs porebased tbe mort¬ 
gaged property on 15th June 1901 in 
execution of jtbeir mortgage decree dated 
26th June 1902; (2) defendant 11 had 
purchased a portion of tbe interest of 
the mortgagors and thereby had becomu 
the owner of a part of the equity of 
redemption on 11th May 1903 ; and 
(3) the plaintiffs in their mortgage suit- 
had made tbe original mortgagors parties, 
but left out Ahmaddi who had acquired 
the right of redemption in respect of a 
part of the properties and whose right 
was subsequently purchased by defen¬ 
dant 11. The question is whether under 
these circumstances the plaintiffs’ suit 
for possession against defendant 11 was 
maintainable or not. On behalf of the 
appellants who, as I have stated above, 
are the sous of tbe contesting defen. 
dant 11, the contention was that the 
suit could not be maintained, whereas 
on tbe side of the respondents it was- 
urged that .it was maintainable. ' ^ 

Both parties have cited a number of 
deoisions in respect of their respective 
contentions. The principal deoilWtas. 
relied on by the appellants are : GrisA 
Ghunder Mondul v. Iswar Chunder Bai 
(1), Hahibullah v. Jugdeo Iringh (2), 
Aghore Nath Bannerjee v. Deb Naram 
Guin (3), Krishtopada Boy v. Cha^tavya. 
Charan Mandal (1 ), llgrgu La i Si vgh v. 

1. (1898J 4 0 W"N 452. 

3, (!» 1) 6 U L J ao. 

8. (1900) 11 C W N 314. 

4. AIR 1928 Cal 274=49 Cal 104S-=60 I C 6Z(K 
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■Oobind 'Bai (5), Madan Lai v. Bhagwan 
Das (6) and lastly Bijai Saran v Bage. 
ahwari Prasad Bahadur Sahi (7), which 
is a decision of the Judicial Committee 
of the .Privy Council, while those on 
which the respondents placed reliance 
'are Prolap Chandra v. Ishan Chandra 
(B), Jtigdeo Singh v. Habilmllah Khan 
(9). Gangadas Bhattar v. Jogendra Nath 
Milter (10), Kalu Sharip v. Abhoy 
Charan (11), Bhagaban Chandra v. Tarah 
Chandra (12), Bhodai Shaik v. Lakshmi- 
narayan Dull (13) and some decisions of 
the Bombay High Court. 

Mr. Kupendrakumar Mitra’s conten¬ 
tion was that there *was a divergence of 
opinion not only among the different 
Iligh Courts in India, but also in the 
decisions of this Court, as to whether 
the purchaser at a mortgage sale can re¬ 
cover possession from the purchaser of 
the equity of redemption who was left 
out in the mortgage suit, but that diver- 
genee has now been set at rest by the 
Privy Council decision in Bijai Saran 
Sahi’s case (7). In that case the plain¬ 
tiff who had purchased the right of re¬ 
demption in execution of his money de¬ 
cree, brought a suit for possession against 
the defendants to whom the properties 
had been mortgaged and who had also 
purchased the same subsequent to their 
mortgage, but subsequent also to the 
.plaintiff’s money decree against the de- 
fondants and attachment of the property 
in execution of that money decree. It 
was held that the sale to the defen¬ 
dants being invalid the defendants could 
not set up their mortgage as shields 
against the plaintiff's claim for posses¬ 
sion. It was urged on behalf of the 
appellants before us that this decision 
by necessary implication overruled the 
decision in the oatea ol Kalu Sharip (il), 
Bhagaban Chandra Kundu (12) and 
Bhodai Shaik (13). I am unable to agree 
with the learned advocate in this view of 
the matter. The case of Bijai Saran Sahi 
<7).in my Spiaion,is clearly distinguish- 
.abia fropi the present case, as also the 
oases whic h are s aid to have been ov er- 

6. (feSTyia All fi4rs=(1897) A VV N 164 (F'B). 

6. (1899>21AI1 235 (FB). 

7. A 1 R 1929 P 0 238=12010 650 (P 0). 

8. (1898) 4 0 W N 266. 

0. (1907) 16 C L J 612=12 OWN 107. 

10 (1907) 11 C W N 403=6 0 L J 816. 

11. AIR 1921 Cal 167=62 I 0 446. . 

12. A I R 1927 Cal 259=100 I 0 420. 

as. AIR 1928 Cal IIG = 107 TO 855 = 55 Cal 
602. 
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ruled hy implication. In the case of 
Bijai Saran Sahi (7), there was nothing 
but the defendant’s mortgage to be set 
up against the* plaintiff’s claim for pos- 
session—a mortgage which by itself 
gave to the defendants no right to pos-* 
session—and therefore there was nothing 
valid in the eye of law to stand bet¬ 
ween the possession of the properties 
and the plaintiff who, as the purchaser 
of the equity of redemption, had stepped 
into the shoes of the owner tliereof and 
was therefore as owner entitled to the 
posseesion of the same. In the presenij 
case, as also in the case of Kalu Sharip 
(ll), Bhagaban Chandra Kundu (12) 
and Bhodai Shaik (13), which are said 
to have been by necessary implication 
overruled, the mortgagee had not merely 
bis mortgage to set up as a shield 
kgainst the claim for possession of the 
holder of the right of redemption but a 
decree of the Court and purchase by 
himself of the property in execution of 
the decree — a decree which was not 
altogether void. The Privy Council case 
cannot therefore be said to be of any 
great assistance in the present matter. 

On the question whether the pnr- 
chaser at a mortgage sale can success- 
fully claim for possession against the 
purchaser of the right of redemption, 
who bad not been made a party in the 
mortgage suit, and if he can on what 
conditions, there is divergence in the 
views of the Bombay, Allahabad and 
Madras High Courts and the earlier de¬ 
cisions of this Court also were anything 
but uniform. Bnt the weight of autho¬ 
rity, at least in recent decisions of this 
Court, sqema to be decidedly in favour 
of the respondents. Apart from t'ne de. 
cision in Krishiopada Boy (4), the three 
decisions of this Court, vix Grish 
Chunder Mondul (1), Hahibullah (2) and 
Aghore Nath Banerjee (3), are in favour 
of the appellants. But the correctness 
of the deoisiopa in Grish Chunder Mon¬ 
dul (l) and Eahihulldh (2) was doubted 
in the case of Kalu Sharip (ll), and in 
the case of Aghore Nath Banerjee (3), 
the mortgagee at the time when the 
mortgage suit was instituted was aware 
of the purchase of the equity of redemp. 
tion. As regards the case of Krishiopada 
Boy (4), it is no doubt true that Wal- 
msley, J., made one or two observations 
to indicate that the view taken by the 
Allahabad High Court in Hargu Lai 
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Singh (5) and Madan Lai (6)—abview.m 
support of the appellants’ contention— 
was the correct view to take. Bat 
Suhrawardy, J., followed the decision in 
Aghofe Nath Banerjee (8) on the ground 
Ahat as in the said case of Agkore Nath 
Banerjee (3), there was in the case be* 
fore him the fact that the mortgagee 
was aware of the purchase of the equity 
of redemption. The more recent dec!* 
sions of this Court, among which 1 
may mention the oases of Zalu Sharip 
(l), Bhagaban Chandra Zundu (12) and 
Bhodai Shaik (13), are clear authorities 
In support of the respondents' conten* 
tion that a mortgagee can bring a suit 
for possession against the bolder of the 
'equity of redemption who had been left 
out in the mortgage suit and a decree 
can be made in his favour as has been 
'done in the present case subject to the 
defendant's right of redemption, a right 
which the decree in the present case has 
allowed him to exercise. * 

Apart from the decisions in Qrish 
Chunder Mondul (l) and Habibullah (2), 
the correctness of which was doubted in 
Kalu Sharip (11), the appellants have 
cited as observed before, two other cases, 
Aghore Nath Banerjee (3) and Krishto- 
pada Boy (d), which in its turn was 
based on Aghore Nath's case (3), in their 
favour. Jn both of these oases the mort¬ 
gagees were found to have knowledge of 
the purchase of the right of redemption 
and in spite of that knowledge they had 
left out the purchasers in their mort* 
gage suits. But there is nothing in the 
present case to show that the plaintiffs 
were aware of the purchase by Ahmaddi 
of a part of the equity of redemption. 
Prom .this point of view the cases of 
Aghore Nath Banerjee (3) and Krtshto- 
pada Boy (4), which practically are the 
only decisions of this Court in favour of 
the appellants, can be distinguished 
from the fact of the present case. 

There is another point of view from 
which the case may be considered. If 
the defendant purchaser had not been 
left out in the mortgage suit he could 
retain possession only on redeeming and 
not on anything else. This right of his 
has in no way been denied to him by 
the decree made in the present case. By 
the decree that has been made the de¬ 
fendant has not been prejudiced in any 
way. On the other hand, the decree has 
avoided multiplicity of suits aud hes 


done complete justice as befr't^een the 
parties. From no point of view the de* 
oree of the lower appellate Court can, 
in my judgment, be successfully assail* 
ed. The appeal in my opinion must 
therefore fail and Is accordingly dismis¬ 
sed with costa. ' 

Jack, J .—I agree. 

E.S. Appeal dismissed. 
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Qvsa asd Babtlby. JJ. 

Two PleaderSt. In the matter of. 

Civil Bnle Kh. 666 of 1923, Decided 
on 20th July 1938, from decision of Dist. 
Judge, Sylbet. 

L^al Practlti«R«ri Act (1S79), S. 12 — 
“Dcfaet of choroctor”. includes also such 
defect in ploeder’a clinrecter which renders 
him unfit to bo mombor of hit profession— 
Conviclten for effoneos committed in con¬ 
nexion with civil disobedience movement 
involves serious defect of cherecter end 
action can he taken ujpdav S. 12. 

The expression "defect oloharaotei” as used in 
S, 12 mast be taken to inolade not only moral 
turpitude, but also such defect in the character 
of a pieadsr which renders him unfit to be a 
member of the honourable profession to which he 
belongs.' tP 732 C 1] 

The pleaders were connected with the Civil 
Disobedience movement, and were convicted in 
1230; they were convicted again in 1932, for 
offences committed as members of a procession 
organised in connexion with the civil disobe¬ 
dience movement. 

Held : that the offences for which they were 
convicted involved serions defect of character, 
seeing that they were directed against obedience 
to law, which it was the duty of the Courts and 
of ths members of the legal profession to enforce 
and maintain, and that action could be taken 
under S. 12 : AIH 192i Mad 479 (irVi), Ref, 

LP 733 0 2] 

Sarat Chandra Basak —for Petitioner. 

Judgment, —In this ease a rule was 
issued by this Court oo two pleaders 
practising in ths District Judge’s Court 
at Sylhet, to show cause why they should 
not be auspended or dismissed on the 
ground (aimong others) that they' had 
beeu oonvieted of offences under Ss. l45 
and 151, I. P. G., as also under S. 3. 
Ordinance 6 of 1930, and that theoffun^ces 
of which they were oonvioted.impl^tar'' 
defect of character which unfits them to 
be pleaders. The rule was issued in 
virtue of the powers vested in this Court 
by *4. 12, Legal Practitioners Act 18 of 
1879. The pleaders oonoerned have not 
thought it fit to appear before this Court, 
in showing cause, but have sent state* 
ments by way of explanation in writing.. 
The gist of the statements so submitted 
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is that the offences for which they were 
convicted do not imply any defect of 
character, inasmuch as they do not in> 
volve d‘ny moral turpitude. The pleaders 
have further stated that they have 
already been sufGciently punished in 
^nore ways than one, and that no further 
action was called for. 

It appears from the materials before 
us that the pleaders were convicted for 
the offence of joining or continuing in 
an unlawful assembly, knowing that it 
had been commanded to disperse, and of 
knowingly joining or continuing in an 
unlawful assembly of five or more per¬ 
sons, after it bad been oommanded to 
disperse. They were membera of a pro¬ 
cession in connexion with what is known 
as the Civil Disobedience Movement, and 
were convicted as such, for the offences 
mentioned above on 6th February 1932; 
the conviction was afiQrmed by this Court 
on 10th February 1983. It further ap¬ 
pears that the pleaders were previously 
convicted in the year 1980, under S. 3, 
Ordinance 6 of that year, which provided 
for punishment of a person who by words, 
either spoken or written, or by signs or 
by visible representations, or otherwise 
instigated expressly or by implication, 
any person or class of persons, not to 
pay or to defer payment of any notified 
liability and of a person who did any 
act with intent or knowing ittobelikely 
that any words, signs or visible repre¬ 
sentations containing such instigation 
shall thereby be communicated directly 
or indirectly to any person or class of 
persons in a notified area, in any manner 
whatsoever. On these materials, regard 
being had to the nature of the offences 
for which the pleaders were convicted, 
jtbeie can be no doubt that the provision 
contained in S. 12, Legal Practitioners 
Act, is applicable, inasmneh as the ex¬ 
pression "defect of character" as used 
in^he S. 12 must, in our judgment, be 
taken to include not only moral turpi¬ 
tude, but ^Bo such defect in the char- 
ojf a pleader, which renders him 
unfit to be a member of the honourable 
profession lo which he belongs. 

In the case before us the pleaders were 
connected with the Oivil Disobedience 
Movement, and were convicted in 1930, 
under the Ordinance for an offence the 
nature of which has been specified above; 
the offences for which they were con. 
vioted again in 1932 were committed as 


mfmber/j of a procession organized m 
connexion with the Civil Disobedience 
Movement. The pleaders were, it ap- 
pears, supportifig an organized resistance 
to the discharge of liability under the 
law, and bad wilfully broken the law as 
members of a procession which was com. 
manded to disperse by competent autho¬ 
rities. In view of all this, the pleaders 
in the case before os, have deliberately 
placed themselves in such a position as 
made themselves amenable to the disci, 
plinary jurisdiction of this Court. The 
offences for which they were convicted, 
as indicated already, involved serious 
defect of character, seeing that the) 
were directed against obedience to law, 
which it is the duty of the Courts and 
of the members of the legal profefsiou 
to enforce and maintain. There has been 
repetition of the offences on the part of 
the pleaders, involving open and deli¬ 
berate defiance of law; and there is no 
expression of regret for their past be¬ 
haviour. As was observed by Coutts- 
Trotter, J., In the matter of First Grade 
Pleader (l) : 

“while Courls will not interfere with, or have re¬ 
gard to any man’s political opinions, or opiniona 
on publib questions, it is impossible to allow a 
person who proclaims or practises what is called 
the doctrine of civil disobedience, to ask to be a 
part of the machinery of the Courts which exists 
for the very purpose of the thwarting of civil 
disobedience.’’ 

On the facts and in the circumstances 
of the case before us we have no hesita¬ 
tion in making the rule absolute. The 
pleaders Messrs. Babus S and 0, are 
suspended from practising as pleaders 
for the period of six months from let 
August next. The order of suspension is 
to be coipmunioated to the District .Judge 
of Sylhet as soon as practicable. ‘ 

K.S. Pule made absolute. 

~i. AIB 1924 Mad 479 {¥ B). 


A. 1. R. 1933 Calcutta 732 

Guha, J. 

Chuni Laf-‘Petitioner. 

T. 

Corporation of Caloutta — Opposite 
Party. 

Criminal Bevn.Peto. No. 1236 of 1932,. 
Decided on 14th February 1933. 

(a) Calcutta Municipal Act (3 of 1923), 
S. 386 (1) (a) and S«h. 19 (7)—" Grain ” does 
net include dal— Obiter. 

Obtfsr.—Dal is not grain within the meaning 
of Sch. 19 (7) referred to in S. 38G (1) (a), Oal* 
cuUa Municipal Act. IP 7d8 C 21 
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(b) Interpretation of Statutes—Epactmpnt 
epecially criminal one, ought not to be con¬ 
strued so as to give it retrospective effect 
unless such intention is clear from language 
uled. 

Ad onactmeDt ought not to be construed so as- 
dio give it a retroapeotive opecat on, especially 
in the case of a criminal matter, unless the lan¬ 
guage used indicates such intention in the legis¬ 
lature. IP 734 0 1] 

(c) Calcutta Municipal Act (3 of 1923), 
Ss. 386 and 387—Power ia given toettrpora- 
tion to prohibit buaineaa which ia daojgerous 
to health or likely to creata nuisance, oven 
though such businoee has bean eetablisbed 
before order declaring such business as of¬ 
fensive trade. 

The reasonable construction to be put upon 
S. 386, Calcutta Municipal Act, is that power 
was given to the Calcutta Corporation in the in¬ 
terest of public health to prohibit the carrying 
on of a business which was, in the opinion of. 
the Corporation dangerous to health or likely to 
create nuisance, even though the business might 
have been established before the intention, that 
no person shall use any permises for any of the 
purposes mentioned in B. 386, was expressed, 
and before the intention was declared by the 
publication of the declaration in the "Calcutta 
‘(.iazettce ’* : Butchers’ Bide, Skin and Wool 
‘Co., Ltd. V. Seacome, (1918) 2KB 401, Dist. 

tP 734 0 1, 9] 

Bipinchandra Mallih and Kushipra- 
sanna Chatterji —for Petitioner. 

Pashupati Ghosh —for Opposite Party. 

Order. —The petitioner in this case is 
the proprietor of an electric mill, by 
'which dal is manufactured at premises 
No. 3, Sonar Gouranga Temple Lane, in 
Calcutta. The Corporation of Calcutta, 
it appears, by a declaration duly made 
and published in the Local Ga;!ette in 
the year 1925, notified that no person 
shall, in the area in which the above 
premises were situate, use any premises 
for dal grinding business, carried on by 
electric, steam or other mechanical 
power (other than hand power), and a 
prosecution was started against the peti¬ 
tioner under S. 488 (2) read with 
S. 387 (5), Calcutta Mnnioipal Act, for 
continually working the dal-mill by 
electricity, in contravention of the de¬ 
claration published in the Gazette npder 
S. 387. The defence of the petitioner 
was that 8.387 was not applicable 
without reference to S. 386 (l) (a), in 
view of the position that dal is not 
grain according to the interpretation 
put upon the word by this Court, that 
the petitioner's business was neither 
dangerous to public life, health nor pro¬ 
perty, ncr did it create any nuisance as 
mentioned in S. 386 (l) (b); and farther, 
that the declaration by the Corporation 


of Calcutta, published in the Gazette in 
the year 1925, could not affect the peti¬ 
tioner's business in question, as it had 
been established long before the^pnbii- 
oation of that declaration. ( 

It may be mentioned at the outset 
that it is not necessary for the purpose j 
of this case to consider whether dal was 
grain within the meaning of Sob. 19 (7) 
referr^ to in S. 386 (l) (a), Calcutta 
Mttoioipal Aot^^ and the interpretation 
that the. word ‘ grain " does not include 
dal may be accepted as correct. 

The Munioipal Magistrate by whom 
the case against the petitioner was tried 
has come to the finding on evidence be- 
fore him, to which reference has been 
made in his judgment, that dal dust was 
offensive and injurioas to health, and 
that the dal-griodin^bosiness, in regard 
to which the petitioner was prosecuted, 

“ gave rise to volumes of dal-dust " 
causing nniganoe. The finding so ar¬ 
rived at by the Magistrate baa to be ac¬ 
cepted for the purpose of the case be¬ 
fore this Oohrt now. It ia clear there, 
fore that prosecution of the petitioner 
by the Calcutta Corporation under 
S. 387 (5) was justified in view of Cl. (b), 

S. 386 (1), Calcutta Municipal Act, ir¬ 
respective of Cl. (a) and Boh. 19, men¬ 
tioned in that clause if it were not 
otherwise 'invalid. The question for 
consideration then is whether the de¬ 
claration by the Calcutta Corporation, to 
which reference has been made above, 
could affect the buBiness which was ad¬ 
mittedly established and was being car¬ 
ried on from before the declaration. 
Belianoe has been placed by the learned 
advocate for the petitioner on the case of 
Butchers’ Hide, Skin and Wool Co. Ltd. 
y. Seacome (1), in support of the pro¬ 
position that where a bnainess was es¬ 
tablished before the coming into opera¬ 
tion of the order declaring it to bs an 
offensive trade, it was not an offence to 
carry on tbe business. The decision of 
the case referred to above depended up- 
on the interpretation of S. 112, l^][jc— 
Health Act 1875, (38 and 39 Vibt., 

which runs as follows : 

" Any person who, after this Act,, establishes 
within the district of an urban authority, vrith- 
out their consent In writing, any offensive trade 
of blood-boiler, or bone-boiler or fell-monger, or 
soap-boiler or tallow-melter, or tripe-boiler or 
any other noxioua or offensive trade, business or 
1. (1918) 2KB 401=83 L J K B 756=108 L T 
969=77 J P 219=29 TLB 416=23 Cox 0 0 
400=11 L J B 572. 
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mauufaoture, shall be liable to a penalty not ex- 
ceuiiing in respect of the establishment 
thereof, and any person carrying i n a business 
80 established shall be liable to a penalty not ex¬ 
ceeding <0s., for every day on which the offence 
is coutinved whether there has or has not been 
any conviction in respect of the establishment 
thereof.” 

This proviaion contained in the Pub¬ 
lic Health Act quoted above was subse- 
quently amended in 1907, by S. 51 of 
7, Edw. 7, by the substitution of the 
words : 

“ Any other trade, business or manufacture 
which the local authority declare by order con¬ 
firmed by the Local Government Board and 
published in such manner as the Board direct, to 
be an ofiensive trade,” 

for the words : 

“ any other noxious or o&ensive trade, business 
or manufacture.” 

As observed by Bidley, J., the ques-. 
tiou which had to lib determined in the 
case was whether the appellants com¬ 
mitted an offence in carrying on the 
business after the making and confirma¬ 
tion of the order declaring the trade to 
be an offensive trade. Had they car- 
t ied on a business so established within 
the meaning of S. 112, Public Health 
Act, 1875 ? In the opinion of the learned 
Judge (with which Piekford and 
Avory, JJ., concurred), S. Il2, as amen¬ 
ded, meant that the offence of establish¬ 
ing the offensive bosinesB was only com¬ 
mitted where business had, at the time 
of establishment, already been declared 
by order to be an offensive trade and 
that a person who was proseented for 
carrying on an offensive business must 
be found to be carrying on the business 
‘‘ so established," that is to say, estab¬ 
lished after the order declaring it to be 
an offensive trade. The interpretation 
therefore turned upon the expression 
“ so established " used in S. 112, Public 
Health Act. The provisions eonteibed 
in Ss. 386 and 387, Calcutta Municipal 
Act, h^ve to be constrned according to 
the ordinary rules of constmotiott, na¬ 
tural meanings and full effeoc being given 
to all the words used in the eeotions, 
can be no doubt that an enaot- 
mebt ought not to be construed so as to 
'give it a retrospective operation, espe¬ 
cially in the case of a criminal matter, 
unless the language used indicated such 
intention in the legislature. The rea¬ 
sonable construction to be pot upon the 
provisions contained in the Calcutta 
Municipal Act, to which reference has 
been made above, is that power was 


giV,ea tOrthe Calcutta Corporation in the 
interest of public health, to prohibit the[ 
carrying on a business which was, in the 
opinion of the Corporation, dangeroos 
to health or likely to create nuisance, 
even though the business might have 
been established before the intention, 
that no person shall use any premises 
for any of the purposes mentioned in 
St 386, Calcutta Municipal Act, was ex 
pressed and before the intention was de. 
dared by the' publication of the de- 
olaration in the " Calcutta Gazette.’ 

It may be noticed that any other con-- 
struotion of the provisions contained in 
Ss. 386 and 387 would frustrate the pri¬ 
mary intention of the legislature in the 
matter of empowering the Gorporati>'n 
to f adopt measures necessary for the 
public health and in order to prevent 
nuisance, which, to my mind, has been 
clearly expressed. The words used in 
S. 386, Calcutta Municipal Act," no per. 
son shall use or permit to be used, etc,," 
and the corresponding words in S. 387 
of the Act, that the Corporation may 
give public notice of their intention to 
declare that, in any area specified in the 
notice, no person shall use any premises 
for any of the purposes referred to in 
S. 386, sub-S. (l), prescribe no limitation 
whatsoever as contained in 8. 112, Pub¬ 
lic Health Act, 1875, ou which the de- 
oieion in Butchers’ Hide, Skin and Wool 
Co., Ltd. V. Seacome (l), to which re¬ 
ference has been made above, is based 
in view of the words " so established " 
as used in that section and as mentioned 
already, upon whioh the learned Judges 
deciding the case laid stress, in coming 
to the oonojnsion that the provision of 
law as contained in 3. 112, Bublio 
Health Act, could not apply to a busi. 
ness established before the coming into 
operation of the order declaring it to be 
offensive trade. The offensive business 
or trade is subject, of course, to the 
general law of the land as to nuisance; 
but that is no reason why the Corpora¬ 
tion should be debarred from taking ac¬ 
tion under 8. 387, Calcutta Municipal 
Act, in the matter of an offensive busi. 
ness, and perpetuate a state of things 
that was injurious to public health. In 
a case like the present individuals affec. 
ted by the injurious business might 
have the right to have recourse to the 
general law of nuisance, but the Corpor¬ 
ation had, under the provisions coni- 
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tained in S. 387, the undoubted {ight to 
proceed in the manner they have done, 
quite irrespective of the fact that the 
bqsiness in question was established 
long before the declaration by the Cor. 
poration was made under that section. 

In the above view of the case, the 
conviction of the petitioner under 
8 . 387 (5), Calcutta Municipal Act, and 
the sentence passted on him most be up. 
held. The decision of the learned Muni, 
cipal Magistrate is affirmed, and this 
rule is discharged. 

K.s. Buie disakarged. 

A. I. R. 1933 Calcutta 735 

Eankin, C. J. Amd Costello, J. 

K. C. Dfenr—Appellant. 

V. 

Ahmad Bux —Respondent. 

Appeal No. 34 of 1932, Decided on 
10th February 1933, from judgment of 
Ameer Ali, J., D/- 18th February 1932. 

(a) Carrier! Act (1865), S. 2 — Liceniee 
under obligatian to carry goods of all per- 
sons who requiro his sorvlces is comnon 
carrier. 

Where a licensee under a license issued to him 
is under an oblig.-ktion to oarcy the goods of all 
persons who required his services and that is his 
vocation he is a common carrier. IP 787 C 1] 

(b) Cavriert Act (1865), S. 2 — Common 
carrier by merely making special stipula¬ 
tion does not indicate that he ia acting out¬ 
side his business as common carrier. 

The fact, that a common earlier makes a spe¬ 
cial stipulation, does not mean that he is acting 
outside the business of a common carrier. 

A common carrier, who was carrying the goods 
of ali people who required his services, had en¬ 
tered into a spreial stipulation with agent of a 
sleaio-sbip company to carry goods safely. He 
i^as taking their goods also along with the other 
goods: 

Held: the business donenndet the above con¬ 
tract was not business of a diflerent chaTaoter 
from that of common carrier: A IB 1990 Cal 
166, li$f. IP 787 0 93 

(c) Carriara Act (1866), S. 8—Lntacauaod 
by common carrier by breach of his common 
obligations—Person suffering loss can mein- 
tain suit apart from any privity of contract. 

A person, who has suffered loss by a common 
carrier's breach of his Common law obligation 
can maintain a suit Independent of contraot. 
*Thcre is no question of this suit being defsated 
merely by reason of the absence of prWty of 
coutraet or of privity of contraot of insurance: 
air 1990 Oal 768 and.18 Cal 690 (P C) Be/; 
Jiondon &N W Railway Co v. Richard lludton 
■t Sons Ltd, (1990) A C 321. Rel on. tP7a8 01.91 

(d) Carriers Act (1865), S. 8—If common 
carrier's duty is not performed, be is liable 
to person who suffers damages unless his 
obligation is restricted—Who tenders the 
goods to 'carrier is immaterial. 

Whoever tendeis the goods to tho common 
carrier, whatever his position vis a vis the owner 


of the goods, if tho common carrier’s, duty ie- 
not performed, he wilt make hims>el/uial)le. t(v 
the person, who suffers damage- ptiroa facia- the- 
owner of the goods—unless he has, at the time 
of the contract, restricted his obligation so as 
to give himself greater protection. [P 188 C 91 

(e) Carriers Act (1865), S. 2— Person holdr 
ing out to carry gosds from jetty to ship ia. 
common carrier. 

Per CosUllo, iT.—If a person holds himself 
out to'cafty goods or if one makes a business of- 
carrying g«»d 8 from a jetty to a ship In a bar- 
boni, he is a common carrier. [p 799 C I] 

P, Nm Chutt^ji and A, 0, Oupta'~'ior 
Appellant.. 

S. Af. pOM and Ormond—toT Respon¬ 
dent. 

Sankin, 0. plaintiff in De- 

camber 1926 delivered to the British 
India Steam Navigation Company at a 
jetty on the river Hoogfaly 194 bundle® 
of iron to be shipped by the company’®, 
gteamship "Warroonga’’ from Calcutta 
to Akyab. The goods having been deli, 
vered to jetty No. 1, the usual place, 
at which goods for such shipment wero 
received by the shipping company or its 
agents, Messrg, Mackinnon Mackenzie, 
a receipt was granted showing the terms 
of that shipment. The words, which 
require to be noticed in the receipt, are 
as follows: 

"All oargo received at Ko. 1 jetty remains at 
shipper's risk until plaoed'on board the steamer.’* 

It appears that, for the purpose of 
transmitting from this jetty to tho ship 
in midstream the goods, which had been 
in this manner received for shipment, 
arrangements had been made with tha 
defendant, Ahmad Bux, and embodied 
in a oontrat, dated 11th March 1926, 
between Mackinnon Mackenzie & Co.' 
on the one band and Ahmad Buz on the 
other. In this contraot, Ahmad Bux, 
the defendant, was deaoribsd as carrying 
on hnsiness as ''boating contractors.’' 
It was rsKsited that: 

"the company has received cargo from vari- 
one shippers at No. 1 jetty and despatched the 
same by cargo boat or dingi for loading'into 
steamora ia port." ^ 

It was recited that; 

"it has been agreed that the contraoters 
take poBsession and receive such cargo, ns 
may be directed by the firm to receive fit>m sum* 
place or plaoee, aa tho company shall direct, and 
safely transport and deliver the same as quickly 
as possible for shipment or otherwise as'direeted 
by the company in or about the port of Cal¬ 
cutta." 

By the first clause of the contract the 
defendant undertook to receive from the 
company cargoes on board his dingis or 
boats; be was to receive them at snob' 
jetty or place, as the company would 
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direct, |tn6 he undertook to carry them 
safely—not merely to carry them oarO' 
fully, and to deliver them for shipment 
in the steamer. The contractors were 
to haN^a no lien over the goods so deli¬ 
vered. The barges were to be sound. 
' The company was to be at liberty to 
put a representative on board any boat. 
The goods were, for the purposes of this 
agreement, to be deemed to be the goods 
of the company. The contractors under¬ 
took to indemnify the company from 
all actions and claims, which the com- 
pany might be exposed to by reason of 
any loss or delay occasioned to any 
goods, whether belonging to the com. 
pany or belonging to any other person 
in the custody or control of the com¬ 
pany, but it was provided that the con¬ 
tractors would not be liable to makd' 
good to the company any loss or damage 
to the goods of other persons, where 
such loss or damage would be caused by 
accidental fire, earthquake, flood or 
other act of God or by a mob or by the 
king's enemies. It was further provided 
that nevertheless the contractors would 
pay any sum, which the company might 
be called upon to pay and in respect of 
which the contractor's clause of indem¬ 
nity applied. The amount of the sum 
to be certified by the company was to 
be accepted by the contractors. On 
these terms, the oontraotora were to get 
a sum equivalent to a half of such boat¬ 
ing charges as might be collected by the 
company. The agreement was to be 
subject to a month’s written notice. 

Now, acting under this contract, the 
defendant, by his servants, received the 
plaintiff’s goods from the jetty into his 
boat. He seems to have taken them up 
to the ship, but very soon after their 
arrival alongside of the ship and be¬ 
fore they could be delivered into the 
slyp' by some accident, of the parti¬ 
culars of which we have no evidence, 
the boat*tor its contents were upset in 
tb^ river and save for a small quantity 
'^ the goods, which was salvaged, the 
plaintiffs’ goods were lost. The boat, in 
which the goods were at the time, was 
boat No. 4 with No. C 4571 and the 
defendant had a licence for this, being 
licence No. 1742. In these oiroum- 
stances, the plaintiff began his suit, 
making the British India Steam Naviga- 
tioD Company and Ahmad Bux co-de¬ 
fendants. He alleged negligenco against 


both the defendants, and at first made 
the case that Ahmad Bux was an agent 
of the shipping company. The plaint 
contained certain allegations that the 
goods had been lost by negligence on 
the part of the defendants. An order 
(ox particulars was made and it was not 
complied with. Another order was made 
whereby all allegations of negligence 
were to be excluded from the plaint and 
the plaint was amended in conformity 
therewith. At the trial, the case against 
the British India Navigation Company 
was withdrawn and the plaintiff pro. 
oeeded against Ahmad Biix upon the 
footing that he was a common carrier, 
that the transaetiou whereby he re- 
ceived the plaintiff’s goods from No. 1 
jetty to take them to the ship was a 
|ransaotion entered into by him as a 
common carrier and that, accordingly 
the plaintiff, as the owners of the goods, 
had a right, apart altogether from any 
proof of negligence or any allegation or 
presumption of negligence, to recover 
the value of the goods from the defen¬ 
dant, merely upon showing that he did 
not safely carry them. 

The learned Judge has come to the 
conclusion, first, that Ahmad Bux was 
a common carrier by calling. lie has 
come to the conclusion however though 
apparently with some little hesitation, 
that in respect of this transaction he 
was not working as a common carrier. 
But, even if he was acting as a common 
carrier in the transaction, the learned 
Judge thinks that, as Messrs. Mackin- 
uoD Mackenzie were not in any way lia¬ 
ble for the safety of the goods until the 
goods ajrrived in the ship, Ahmad Bux 
cannot be responsible as an insurer for 
the plaintiff and cannot therefore be 
made liable in this suit. A good deal 
of the difficulty in this case has arisen 
from the fact that insufficient care has 
been taken by the plaintiff in the pre¬ 
paration of it. So far as the question 
is concerned, whether Ahmad Box was. 
a common carrier within the meaning 
of the Carriers Act of 1865 the evidence 
is really the evidenoe of the terms of 
the Port Commissioners' licence, which 
he had obtained for bis boat and with¬ 
out which ha could not carry on the 
business of a lighterman at all. It ap¬ 
pears that, according to the terms of 
R. 67 of the rules for the J’oit of Cal¬ 
cutta under the Indian Ports Act, one 
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gest that be can be carrying bn bis bnsi- 
nasB contrary to tbe intention o! the 
rules which require that the people, who 
carry on this baainess, shall carryyt on 
for tbe benefit of all persons, who may 
require their services. The next gueq< 
tion is, whether, though that is the* 
nature and character of his business, 
namely, that he must be holding him¬ 
self out to do business with anybody, 
who requires his services, we should re¬ 
gard his work under tbe contract of 
March 1926, as making him a sub-con¬ 
tractor of the British India Steam Navi¬ 
gation Company, in such a sense that, 
BO far as regards the goods received from 
them, he has departed from the exercise 
of his vocation as a common carrier and 
is doing special work of a different 
character for tbe British India Steam 
Navigation Company. It appears to ms 
that, on this question, it is very neces¬ 
sary to apply the test, which was ap¬ 
proved by tbe Privy Council in the case 
of Dekhari Tea Co., Ltd. v. Assam-Ben- 
gal Railway Go., Ltd. (1), but to be care¬ 
ful not to assume that the facts of one 
case will produce the same result as tbe 
facts of another. Nevertheless, I am ol 
opinion that in this case it is not shown 
that the business, done under the con¬ 
tract with Messrs. Mackinnon Mac¬ 
kenzie, was not in the course of bis busi¬ 
ness and within tbs scope of bis busi 
nesa as a common carrier. He under 
takes to carry safely to begin with. He 
has given a special indemnity to the 
steamship company, which arises out of 
the fact that they are going to have a 
lot of business with goods belonging not 
to themselves but to other people. It 
is nowhere prescribed that the defen¬ 
dant shall not be entitled to take other 
goods into the same boat. There is no 
restriction as to the liability save as 
regards tbe indemnity clause—01. 8— 
where there is a restriction, for exaihple, 
as regards accidental fire. The fact, that 
a person makes a special stipulation, 
does not mean that ha is acting oufmdej 
the business of a common carrier. mTi 
quite clear that a common carrier may 
make a special stipulation; but the ques¬ 
tion here is not whether he has made a 
certain special stipulation of any im¬ 
portance for the present purpose but 
whether, on a review of the contract as 
a whole, we are to say that it is a con. 


of the rules for licensing and regulating 

cargo boats and fiats is: 

"No Cargo boat or flat of any deacription 
Rball ply, whether tegularly’or onlyrwoaslonally, 
in ‘or partly within and partly without, the 
limits of the port unless licensed and registered 

the Commissioners." 

Rule 72 is: 

"The owner or agent or manjhi of a licensed 
cargo boat, when plying for hire, shall not, 
without good reason, refuse to carry cargo in 
such boat;” 

and R. 79 is: i i 

“The manjhi of every licensed cargo boat ply¬ 
ing for hire within the port shall, when waiting 
for hire at the wharves, have a hiring note 
showing the rate at which such boat can be 
hired by the day." 

In addition to the terms of these tales 
there is the deacriptionysin the contract 
of Ahmad Bux as “carrying on busi¬ 
ness of boating contractors," and there 
is a page said to raptessnt an entry in 
this defendant’s boat biro book, in 
which there are a number oi columns, 
one of which is headed- “To whom 
supplied." In the entry with refer- 
onoa to the particular journey of the 
3rd December 1926, with which we are 
concorced, the name of British India 
Steam Navigation Oompanjrj Ltd., is 
entered under the heading To whom 
supplied." Now the defendant in his 
written statement, has pleaded in a way 
•which is a little ombarrasing. He has 

said that: ..... 

"In the usual course of his business he carries 
•certain goods in his boats from the jetties to the 
company's sea-going vessel lying in miaafcreaip 
m the port ol Calcutta." 

lie says that he does so as an indepen. 
dent contractor under the contract to 
which I have referred. In addition to 
that, he denies that ho is or was at any 
material time a common carrier. The 
first question is whether, having regard 
to the definition in the Indian Carriers 
Act, the defendant is shown on this evi¬ 
dence to have been a “common carrier." 
I agree with tbe learned Judge^ that on 
these materials it is prima facie proved 
that the defendant carries on the bnsi- 
,uefs of a common carrier and that that 
’is hia vocation. The terms, which are 
binding upon him, require him and are 
designed to require him to give the be¬ 
nefit of his services to all persons who 
may require them, subject, of course, to 
his having reasonable grqund in any 
^particular case for refusal. That is his 
^obligation under the licence and ^ he has 
given no ovidenoe at all about^ his busi¬ 
ness. There is certainly nothing to sug- 
1933 0/93 & 94 
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tract controlling business to be done in 
the course of the vocation of a common 
carrier or whether it is a contract show¬ 
ing tl^t he has really entered into basi- 
ness (if a different character. In my 
|j.udgment, the correct view to take is 
• that the business done under this con- 
Itract is not business of a different cha¬ 
racter, but there are special stipulations 
as regards certain journeys, which are to 
1)6 performed by the defendant as a com¬ 
mon carrier. 

If that be so, then the remaining ques¬ 
tion is whether the defendant has any 
answer to tho claim on the ground that, 
though ho is a common carrier, he is not 
vis-a-vis tho plaiutiff an insurer. The 
learned Judge appears to have thought 
that, because Messrs. Mackinnon Mao- 
kenv.ie accepted no liability for the 
safety of i|tbe goods during their transit 
to the ship, even if the defendant receiv. 
ed these goods as a common carrier, he 
was not liable as an insurer. On this 
point, I am not able to accept the view 
of the learned Judge. In order to dos- 
ci'ibe the extent of the liability of a 
common carrier, it is often said that he 
has the liability of an insurer. That is 
a simile. It is not a question of any 
contract to insure and no contract of in- 
suranoe has to be made out. The posi¬ 
tion is that a common carrier, exercising 
a public employment, has committed a 
breach of the law by failing to carry 
safely. An action lies against him, not 
in any way dependent upon privity of 
contract between himself and the plain¬ 
tiffs. This question was raised in the 
case of Dekhari Tea Co., Ltd., v. Assam~ 
Bengal Raihoay Go., Ltd. (l), and in that 
case I did not think it necessary to de¬ 
cide the point. 1 appear to have said 
that 1 was not satisfied about the matter 
and, as it was not necessary to decide it, 

I left the point open. In that case the 
oW^ier had a clear right under_ Ss...8 and 
9, Carrierjl Act, and, as the "owner” is 
specsifically referred to in those sections, 
could be no doubt about the olaina 
to recover the moment negligence had 
to be admitted. In the present case, 
the point arises solely because the plain¬ 
tiff in this suit has debarred himself 
from alleging or relying upon any case of 
negligence. It ie not necessary to show 
that the defendant has not carefully 
, carried. The plaintiff has to proceed 
’ solely upon the footing that the defen¬ 


dant has not safely carried. Upon a con¬ 
sideration of the matter, from the point 
of principle, it may well be that the 
doubt, which' I expressed, was overcau¬ 
tious, because in the judgment of Lord 
Macnaghten in the case of Irrawaddy 
Flotilla Co. V. Bugwandas (2), the prin¬ 
ciple of tho matter was explained thus ; 

‘‘The obligation imposed by law on common 
carriers has nothing to do with contract in its 
origin. It is a duty cast upon common carriers 
by reason of their exercising a public employ¬ 
ment for reward. ‘A breach of this duly,’Gii>s 
Dallas, 0. J. [nretherlon v. li'ood (3)] is a breach 
of the law, and lot this breach an action lice 
founded on the Common law, which action wan^a 
not the aid of a contract to support it." 

And very soon after tho decision in 
this Court of the •Dekhari Tea Co. ciiso 
(l), the matter was dealt ^Yith in tiic 
case of London and North Western Rail¬ 
way Co. V. Richard Hudson and Sons, 
limited (4) by tho judgment of Lord 
Dunedin, in a manner, which removed 
all room for the doubt which I had ex- 
pressed ; 

" That a common carrier is an insurer of goods 
entrusted to him for carriage, and can only ex¬ 
cuse himself on the ground of act of God, or of 
inherent vice (in which expression I include bad 
packiug) of the goods themselves is axiomatic. 
Now Lord Mansfield in Forward v. PiUard (5) 
speaks of this obligation on tbo carrier’s part as 
an obligation independent of the contract. Dy 
that I understand that it is not an adjected term to 
the contract as made, but is an obligation i^hich 
attaches from the fact of the goods beiog carried 
by a common carrier, in favour of the owner of 
the goods, whoever he may be. h’or indeed in 
many common cases it would seem to be in.ae- 
curate to speak of a contract of carriage as being, 
made between the carrier and tho consignee." 

In my Juilgmenl; therefore the po3ifcion| 
is that a person, who has suilorod loss' 
by the common carrier’s breach of his 
Common law obligation, can maintain a 
suit independent of contract. There is 
no question of this suit being defeated 
merely by reason of the absence of pri¬ 
vity of contract or of privity of contract 
of insurance. The circumstance that 
Messrs. Mackinnon Mackenzie assumed 
no liability for the safety of the goods 
during the transit from the jetty to the 
ship does not, in my judgment, atTord' 
any answer to the common carrier. He 
was, under the contract, transporting 
goods, which ho know to belong to other 
people. The circumstance that Maokin- 
non Mackenzie and Company did not. 

~2. (1891)18 Cal 620=18 I A 121=6 Sat40(P0). 

3. (1821) 8 Br&D 64=9 Price 408=6 Mooro 141. 

4. (1920) A C 324=89 L J K B 823=122 L T 

630. 

(5. (1786) 1 T B 27. 
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purport to be themaelvea common car¬ 
riers and did not undertake to in&ure fbr 
the transit to the ship does not import 
timt the defendant is relieved from the 
consequences of any breach of his corn-, 
yion law duty. It is no answer to a man 
who suffers loss by a breach of Common 
law duty, to say that some one else has 
taken care to avoid coming under a simi¬ 
lar obligation. Whoever tenders the 
goods to the common carrier, whatever 
lus position vis-a-vis tho owner of the 
jgoods, if the common, carrier’s duty is 
inot performed ho will make himself lia- 
iblo to the parson, who sulTers damage— 
prima facie tho owner of tho goods— 
iuiiloss he has, at the time of the con- 
|r.ract, restricted his obligation so as to 
'give himself groator protection. In the 
result, the appeal is allowed and the ap¬ 
pellants will recover from the defendant, 
Ahmad llux, the sum of Ea. 2,920-0-5 
as damages with interest on decree 
at the rate of six per cent, per annum 
from the date of tho decree of Ameer 
Ali, J. The appellants will have tho 
ordinary costs of this appeal and costa 
of two days’ hearing before Ameer Ali, J. 

Costello, J .—I agree that this appeal 
must bo allowed. The basic matter for 
consideration in this case is whether or 
.not this defendant was a common car- 
|rier. If a person holds himself out to 
carry goods or if one makes a business of 
carrying goods from a jetty to a ship in 
a liarbour, he is, in ftiy opinion, a com, 
mon carrier. The only point of doubt 
in the present case is whether or not the 
defenclaut held himself out as being wil¬ 
ling to carry goods for all and sundry. I 
am satisfied that there was sufficient 
evideupo in the case on which the learned 
Judge could como to the conclusion be 
did, that Ahmad Bux was carrying on 
tho business of a common carrier. That 
question is entirely one of fact and not 
of law. Having arrived at that decision 
'the only other point of any substance 
for the determination of the ease is whe¬ 
ther or not in the circumstances of the 
case the plaintill, as the owner of the 
goods, could sue the defendant and re¬ 
cover from him damages for the goods 
lost. I do not think it is necessary that 
I should say anything further on that 
point because I entirely agree with what 
has fallen from my Lord with regard to' 
it and I think the matter is conoluded 
by the passages in the judgments, of 


Lord Alacnaghten and Lord Hunadin, to 
which the Chief Justice has refStnreS. 

K.S. Appeal allowed. 

A. I. R. 1933 Calcutta 

Mukebji, j. ^ 

Amirannessa Bibi and oi/icrs—Defen-* 
dants—Appellants. 

V. 

Hatemali Khan and others —Plaiatilts 
—Bespondents. 

Appeal No. 2844 of 1930, Daciilod on 
iOth January 1933, from appellate de¬ 
cree of Third Court Sub-Ju.ige, Mymon- 
singh, D/- 7th July 1930. 

(a) Mahomedan Law — Religious institu¬ 
tion—Custom of appointment of khadem by 
election by residents and sanction from 
aamindar—Elected man is to be regarded as 
duly appointed unless zamindar refuses sanc¬ 
tion. 

The appointment of khadem was to be mado, 
according to usage, by an election among tho 
Mahomedan residents of the locality and with 
the sanction of the zamindar ; 

Held: that a person duly elected by tho resi¬ 
dents should be regarded as the khadem unless 
the zamindar has refused to give his sanotiou. 

[P 741 G 1] 

(b) Mahomedan Law — Religioue institu¬ 
tion—Female ie not excluded from holding 
religious office unless duties of office can¬ 
not be performed by her or by her deputy— 
Onus of proving that she is precluded from 
holding office lies on person who pleads such 
exclusion. 

Mahomedan law does not necessarily exclude 
a female from the office of a khadem. But il 
mast depend upon the nature of tho office and 
the rights and duties appertaining to it, as to 
whether the female can- be validly appointed to 
it. A religions office can be hold by a woman 
under the Mahomedan law, unless there are 
duties of a religious nature attached to tho offieu, 
which she cannot perfqim in person or by deputy 
and the burden of establishing that a woman is 
precluded from holding a particular office is on 
those who plead exclusion: 34 Cal IIS (P C); 
AI a 1919 Mad 202 and Aia 1920 Cal BOO. 
Ref. [P 7il 0 2] 

Sajendra Chandra Ouha and Uemen- 
dra Narain Bhattaoharjee —for Appal- 
lanta. ' 

Bama Prasanna Seti Gupta —for Eea- 
poodeatB. 

Judgment. — This appeal has 
oab of a suit which was instijmta^''F* 
the plaintiff for declaration of his title 
as khadem in respect of certain proper¬ 
ties dedicated to a shrine and*for reco¬ 
very of possession thereof. Shortly pat, 
the plaintiffs case was that on tho 
death of the last khadem who had died 
childless he was, in accordance with 
a usage which appertained to thiEt 
shtine. was elected as the- next kba- 
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dem bv tb'o villagers with the sanc¬ 
tion bif '^he zamindar of the place, who 
for the sake of brevity will be called the 
Delduar Zamindar. His case was that 
the defendants had dispossessed him 
from the suit land. Amongst the de- 
.fendants there were two.^namely, defen¬ 
dants 3 and 6, the daaghters of the last 
khadem, who contested the plaintiff's 
claim. Their case mainly was that since 
their father’s death they had been act¬ 
ing as khadems through their husbands 
and that khademship was hereditary in 
their family. They further' challenged 
the validity of the title which the plain¬ 
tiff set up, alleging that the plainliiff, 
even if she had been appointed as 
khadem by the Delduar Zamindar, had 
no authority to act as such. 

The trial Court dismissed the suit. 
The Subordinate Judge has reversed that 
decision. Defendants 3, 6 and 7 have 
then preferred the present appeal. Three 
points have been urged in support of the 
appeal. The first point taken relates to 
the findings of the Subordinate Judge on 
the question of the usage which the 
plaintiff set up. It is said that the find¬ 
ings of the learned Judge on this ques¬ 
tion are inconsistent, and that in any 
event, they are not sufficient for the pur. 
pose of holding that the plaintiff has 
proved his title to the khademship. The 
the learned Judge appears to have refer¬ 
red to certain texts and to have laid 
down as the proposition to be applied to 
the case that the appointment of sajjad- 
danashin of any darga must, to a large 
extent, be regulated by the practice fol¬ 
lowed in that particular darga. With 
this proposition in mind the learned 
Judge proceeded to consider whether it 
has been proved that a usage of the 
nature set up on behalf of the plaintiff 
bad been established or not. He found 
that'there was evidence of only one 
single instance when a practice of the 
nature aHeged on behalf the plaintiff, 
najp^ly, an election by the villagers and 
confirmation of the election by the 
Zamindar of Delduar was proved. That 
incident was in connexion with the ap¬ 
pointment of one Shah Mahmud to the 
office of khadem in respect of this very 
shrine. The learned Judge agreed with 
the Munsif holding that it was proved 
that Shah Mahmud got the khademship 
, in this way. He then proceeded to make 
a remark which runs in these words: 
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>" This ono instance however cannot establish 
a praclicfc or usage. I agree with the learned 
Munsif so far but it might have been the correct 
procedure and 1 will now’ examine this point. 
The practice may now be diffioult to prove i]ut 
it might have been otherwise when Shah Mahmud 
came to the post.*’ 

r 

This remark of the le4rned Judge has 
been relied upon by the learned advo¬ 
cate, who has appeared on behalf of the 
appellants, as suggesting that the learn¬ 
ed Judge came to the conclusion that 
the usage set up on behalf of the plain¬ 
tiff has not beemproved. I am not able 
to agree in this contention. All that the 
learned Judge says in the passage quoted 
above is the fact that there was oue 
single instance 'proved and that single 
instance by itself would not be sufficient 
,to prove a usage. But then he expressly 
said that it may be that it is not possi- 
Ible for the plaintiff to prove at this dis¬ 
tance of time a usage which be set up 
and it may yet also be that that is the 
correct practice to follow in the case of 
a vacancy occurring by the death of the 
khadem without leaving any child. In 
point of fact also the learned Judge pro¬ 
ceeded to consider the other facts and 
circumstances of the case and eventually 
he found that the election of Shah Mah- 
mud in this way was recognized and as¬ 
sented to by the villagers and from that 
fact he came to the conclusion that that 
was really the practice which obtained 
in this particular shrine. In my opinion 
there is no inconsistency in the conclu¬ 
sion which the learned Judge has record¬ 
ed and that eventually the learned 
Judge has come to the conclusion 
upon all the facts and circumstances 
of the, case that although there was 
no dir^t evidence sufficient for the 
purpose of holding that the usage refer¬ 
red to on behalf of the plaintiff was es¬ 
tablished yet the practice that obtained 
at the time of the election of Shah 
Mahmud was a practice which really 
appertained to this shrine and thet if 
the plaintiff was appointed under a 
similar practice the plaintiff’s appoint-' 
ment also must be held to be good. The 
first point tsken in my opinion cannot 
succeed. 

The next contention urged is that 
even accepting that the usage which the 
plaintiff set up was establisbod, still, so 
far as the plaintiff's election is concern¬ 
ed, that did not confer on him any good 
title because in this particular case the 
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Zamindar of Delduar who was the mat- 
tawali in reapeot of wakf estate bad not 
f>iven his sanction, which was necessary 
tcTc the parpose of this appointment. 

, Now to deal with this contention it is 
necessary to find oat what exactly is the 
usage or practice that has been set up. 
It is this: the appointment is to be 
made by an election amongst the Maho- 
inedan residents of the locality; that 
confers the appointment upon the candi¬ 
date and the appointment receives sanc¬ 
tion from the zamindar. The only way 
in which this usage can be regarded as a 
reasonable one is that if any election is 
to take place the man who is elected is 
to be regarded as duly elected until the 
zamindar refuses to give his sanction. 
There.is nothing to show what would 
happen if the Zamindar refuses to give 
his sanction, and if in that event the 
election is to fall through, there would 
be no point in having an election at all. 
The interpretation I have just given to 
the usage seems to me therefore to be 
the only interpretation which will pot 
the usage on a reasonable basis. The 
fact that the plaintiff was duly elected 
by the Mahomedau residents of the 
'locality is a fact which has been proved. 
The fact that the zamindar or the mut- 
tawali has not up to this time refused 
to accept him as khadem is a fact also 
which cannot be denied. In these cir- 
cumstances even though there has been 
no formal sanction granted by the mot- 
tawali or the zamindar to the appoint¬ 
ment of the'plaintiff, that cannot, in my 
opinion, be said to have made the ap¬ 
pointment invalid. What has happened 
;in this case is that there is no express 
'sanotibn by the Zamindar but in point 
of fact the receiver in charge of 
the estate made certain orders which 
were treated as the sanction requisite 
:for the purpose. I am of opinion there- 
'fore that the mere fact that it was the 
,receiver who confirmed the appointment 
*|and the zamindar did not take any part 
lin this matter would not stand in the 
jway of the claim which the plaintiff put 
•forward. 

The third ground that has been urged 
raises a question of considerable impor¬ 
tance. It has been argued on behalf of 
the appellants that the learned Judge 
has regarded the question as to whether 
defendants 3 and 6, the two daughters 
of Musa Sheikh, are in possession of the 


estate are khadems as a pure qo^tion of 
law aud has expressed the view^ whioh 
is supported by certain text-books, that 
no females can be appointed t/) ibat 
office. The learned Judge reall;^ seems 
to have done so and in that respect U 
seems to me that he was not right. The* 
question whether the said defendants 
could claim to have inherited the office 
from their father is a question whioh is 
to be determined not merely as a ques¬ 
tion of law but also with reference to 
the partioular facts of the present case. 
The Mahomedan law as I understand it 
does not necessarily exclude a female 
from the office of a khadem. But it 
must depend upon the nature of the 
office and the rights and duties apper¬ 
taining to it as to whether the female 
can be validly appointed to it. As has 
been pointed out in numerous authorita¬ 
tive decisions: 

“ A teligioDa office can be hold by a wotnani 
under the Mahomedan law, unless there aroj 
duties of a religions nature attached to the; 
office, whioh she cannot perform in person or by I 
deputy, and the burden of establishing that aj 
woman is precluded from holding a particular 
office on those who plead exolusiou." 

This proposition has been laid down in 
several decisions amongst whioh refer, 
ence may be made to the cases of Sha- 
har Banoo v. Aga Mahomed (l); Munna 
Varu V. Mir Mahapalli (2) and Kassim 
Eassan v. Eazra Begam (3). Having 
regard to the pleadings of the contest¬ 
ing defendants in their written state¬ 
ment it was necessary for the learned 
Judge, before giving the plaintiff a de¬ 
cree in the present suit, to have held an 
investigation into the question as to 
whether the allegation whioh the said 
defendants made as to their being in 
possession of the properties by virtue of 
their offioe as khadem was a true allega¬ 
tion or not and also as to whether they 
could hold such possession as against 
tbe plaintiff on the strength of that 
office having obtained that office duly 
and in accordance with law. The Iqs^n- 
ed Judge has not gone into tbe - 

has only disposed of the question as a 
pure question of law. In this the learn¬ 
ed Judge was not right. It iS obvious 
also from these authorities that it was 
the duty of the plaintiff to prove the 
circumstances whioh would be necessary 
17(1907) 84 Oal li'8=8t IA 40'(P 0)7 
a. AIR 1919 Mad 202=61 I 0 489=41 Mad 
1088. 

3. AIR 1920 Cal 800=00 1C 105. 
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for the.jHU'pose ol bol-Jing that the said 
defendants by reason of the fact that 
they afo females are to be excluded from 
khadebship. I do not &nd that there is 
any such evidence on the record nor is 
there any finding of any of the Courts 
‘below on this point and it seems to me 
therefore that there has been no proper 
investigation of this question. But 1 
must; concede that having regard to -the 
fact that no distinct issue was framed 
with regard to this question and that, 
on the other other hand, as appears from 
the judgment of the Munsif, it was not 
disputed by the parties before him that 
females cannot under the Mahomedan 
law discharge tlie functions of khadem 
thcr(3 is no justification for laying the 
blame on the plaintiff in this respect. 
At the same time it is a question which, 
in my opinion, certainly requires inves¬ 
tigation in order to do justice between 
the parties. 

The proper order to make in this case, 
in my judgment is to allow the appeal 
and to set aside the decision complained 
of and to direct the case to be sent back 
to the Court of the Bubordinate Judge 
in order that the plaintiff as well as the 
defendants may be given an opportunity 
to adduce evidence with regard to this 
particular point and on that being done 
the case should be decided in accord, 
ance with law and bearing in mind that 
with reference to the question of exclu- 
sion the onus is on the plaintiff. Hav¬ 
ing regard to w'hat I have said as re¬ 
gards the omission on the part of the 
defendants to raise a clear issue on this 
question and the fact that they proceed¬ 
ed in the trial Court on the footing that 
females cannot as a matter of law dis- 
charge the functions of khadem, I think 
the order that I now i}copose to make 
should bo made conditional on the ap¬ 
pellants paying to the respoqdents, 
within three mouths from today, the 
cos^of tniy Court and also the costs in 
,jU]i;^uujrt of appeal below. If this con¬ 
dition is complied with, the appeal will 
bo allowed, and the judgment of the Sub¬ 
ordinate Judge being set aside, the case 
will he sent back to the Court of the 
Bubordinate Judge so that it may be 
dealt with in the light of the observa¬ 
tions made above. If on the other hand 
this condition is not complied with, the 
' appeal will stand dismissed with costs. 

K.s. Order accordingly. 


M. & S. M. *By. Co. Ltd. —Defendanli 2 
—Petitioners. 

V. 

Sunderjee Kalidas- -Plaintiff—Oppo¬ 
site Party. 

Civil Buies Nos. 1138 and 1139 of 
1932, Decided on 3rd March 1933, from 
decree of Sm. C. C. Judge, 24.Parganas, 
D/- 30th July 1932. 

(a) Railways Act (1890), S. 72—Railway 
administration is liable only on proof of mis¬ 
conduct of their servants—Onus of proving 
misconduct is on party alleging it—Actual 
responsibility for guilt or wrongful act and 
not mere knowledge of likelihood of injury 
must be proved. 

The statutory ptoviRion contained in S. 7i 
limits the responsibility of a Hallway AdmiiilR- 
‘tration in tbo case of risk-notes, and the risl;- 
« notes require proof of misconduct on the part of 
the Railway Administration’s servants. Thu 
onus of proving misconduct is on the parly al¬ 
leging it. Whou misconduct is alleged on the 
pact of sorvants of a railway company, it must 
be shown that the servants wore actually re.sfuu- 
sible for the guilt or wrongful act; knowledge on 
the part of the Railw.iy Administration or of 
their servant that an act is likely to cause injury 
is not sufficient: Stevens v.O. Jiy. Co.,(lHHfi) 
5'3 L T sa4; Forder v. O. H'. Hy. Vo., (1905) 2 
KB 532 aud AlU 1928 PO 2i, Bel on. Li* 743 (J 21 

sft(b) Railways Act (1890), S. 72—Risk-notes 
forms B and H—“Misconduct” means inten¬ 
tional doing of some thing which doer knows 
to be wrong and is opposed to accident or 
negligence. 

Misconduct is not necessarily ostahli.sbed by 
proving oven culpable negligence. It is some- 
thing opposed to accident or negligence; it i.s In¬ 
tentional doing of something which the doer 
knows to bo wrong, or which he does rockkv.sly, 
not caring what the result may bo: OUnisUr v. 
G. IV. By. Co., (1873) L T 423; Forder v. 
O. W. By. Co., (1905) i K B 633; JVnr»i? v. 
Great Central By , (1915)85 Ij ,1 {KB) ‘iSfi; 
Shepher4 o-nd Son v. Midland By., (1916) 86 
L J (K B), 283, Bel on. iP ^44 C IJ 

(c) Railways Act (1890), S. 72—Limitation 
of reeponsibility and liability of Railway Ad¬ 
ministration by special contract is not ultra 
vires. 

A limitation of responsibility and liability of 
Railway Administration by a special contract, if 
it is in approved form, as prescribed by the ri.sk- 
notes, is not ultra vires: 80 Cal 267; IS All 42, 
19 Bom 169 aud AIB 1920 Mad 612, Be/. 

[P 744 0 1] 

Itamesh Chandra Sen and Jiientha 
Kumar Seit Gupta —for Petitionera. 

Uiralal Chahrabarty, Bamendra ^lo- 
lian Majumdar and Sailendra Kumar 
Palit —for Opposite Party. 

Order. —The petitioner was defendant 
2 in the suits instituted by the plaintiff 
op.poaite party for damages on the alle- 
gabion that a number of bags of tobacco 
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Iliad been damaged during transit! from 
Niphain to Shaiimar. The consignments 
in Qaestion were both covered by risk, 
notes in Forms A and B. The detendant 
denied liability in the matter of the 
claim for damages as made in the suits, 
pleaded protection under the risk-notes, 
vind asserted that all possible care of the 
goods consigned was taken. The case of 
the defendant was that the damage to 
iho consignment was due to causes 
which were beyond the control of the 
Railway Administration (defendant 2). 
fiio learnod Judge of the Court of Small 
C lusos at Sealdah, by whom the suits 
w’ora tried, after stating the case for the 
IMrties before him, observed that: 

"Iho cxistonue of tbo aforesaid damage would 
io.id to :in assumption that there was nogligonoe 
II! the part of defondmt 2 such as to entitle the 
plaiutil! to relief sought; it has not boon estab' 
lished by any coliahlo independoiit evidence that 
I hero WHS absolute want of ntgligeiioo on their 
j'lirt.” 

With reference to the risk-notes exe¬ 
cuted by the plaintill', which purported 
according to thoir terms to protect de¬ 
fendant 2 from liability except upon proof 
of misconduct of the Eaihvay Admini¬ 
stration's servants, tho learned Judge re¬ 
marked as follows: 

"It doos not appear from the evidonoo on the 
rcfonl that the olUcors of defendant 2, in whose 
line tho damages liavo occurred, took all necos- 
s.ary precaution; for had they done so the goods 
would not have been damaged. Now this would 
lead to a finding of misconduct on their part." 

The Court below concluded by saying 
that on a consideration of the evidence 
and circumstance of the cases, the suite 
by tho plaintiffs were to be decreed..De¬ 
fendant 2 applied to this Court for revi¬ 
sion of tho decision arrived at by the 
Court.below; and Bales were granted by 
this Court on three grounds spocihed in 
the applications to this Court. The first 
of those grounds related to the question 
of oous of proof in the matter of mis¬ 
conduct of the servants of the Bailway 
Administration concerned, in view of 
_ tho risk-notes in. Forms A and B- The 
‘ next ground was with reference to'ihere 
being no evidence of misconduct on the 
part of tho servants of the Railway Ad¬ 
ministration. The last of tho throe 
grounds was that the Gonrt below had 
erred in law in holding that merely be¬ 
cause the goods had been damaged, the 
inference w.a8 that the defendant did not 
take all necessary precautions to prevent 
tho damage complained of. 

It is necessary to take into consider. 
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ation the scope and significance^, the 
risk-notes, in view of the quosti^ aris¬ 
ing for consideration in these casqs, re¬ 
gard being specially had to tho qujBstion 
of burden of proof as raised in thoip. Tho 
risk-note in form A is used when articles 
tendered for carriage, are already in bad * 
condition or so defectively packed as to 
be liable to damage in transit. Risk-note 
in Form B is used when the consignor 
elects to despatch at special reduced 
rates at owner's risk goods for which an 
alternative ordinary or risk acceptancs 
rate is quoted in the railway tarilf. lu 
both cases it is provided by the terms of 
risk-notes that the Railway Administra¬ 
tions are free from all responsibility 
from any loss or damage from any causa 
whatsoever, except upon proof that such 
loss or damage arose from misconduct on 
the part of the Railway Administra¬ 
tion’s servants. So far as tlie question 
of the onus of proof (js concerned the 
statutory provision contained in S. 72, 
Railways Act, limits tho responsibi¬ 
lity of a Railway Administration in 
the case of risk-notes, and the risk-notes 
require proof of misconduct on the part 
of the Railway Aiministrationa’ ser-j 
vanta. The obvious implication of the 
provision of the law is that tho onus of 
proving misconduct is on tho partyj 
alleging it and this is what may bej 
taken to be settled law in England; soei 
Stevens v. O, W. Ey. Co. (1). Whan* 
misconduct on the part of servants is 
alleged, it must be shown that the 
servants were actually responsible foi 
the guilt or wrongful act: knowledge onj 
tho part of the Railway Administration, 
or of their servant, that an act is likely 
to cause injury is not sufficient: see For- 
der V. Q. W. By. Co. (2). It may also be 
noticed in this connexion that it was 
observed by their Lordships of the 
Judicial Committee of tho Privy Council 
in the case of Ardeshir Jihikaji Taniholi 
V. G. I. P. Jiy. Co. (3), with reference to 
risk-notes in form !J, which is u^d ns 
an alternative to risk-note in For^B^^- 
when a sender desires to enter fntS a 
general agreement instead of exooutiug a 
separate risk-note for each consignment 
that a Railway Administration was ex¬ 
onerated for damage to goods except 

'j.TlS«or62 li T Si 1-49 J P 310. 

2. (1905) 2 KB S:V2=74 L J K B .371=21 ’J’ L B 

C26=53 W a 574=93 LTSll. 

3. AIU 19-2,-5 r C 21=107 I C 124=55 I A 67=* 

62 Bom 169 (PU). 
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wbei:a(ibe losa was due to its wilful 
noglec^t and there was ample evideuoe 
in the^-case before the Judicial Oouamit- 
tee 0 ^ negligence on the part of the 
administration, but the administration 
(Kculd not be made liable merely on that 
'account in the absence of finding of 
wilful neglect. The word "misconduct*’ 
has now taken the place of the expres¬ 
sion "wilful-neglect” in the risk-notes 
in Forms B and H approved by the 
Governor-General in Council ttnder S. 72, 
Kailways Act. The question as to what 
is misconduct in the matter of fixing 
liability on a Bailway Administration 
has received the consideration of the 
Courts in England; and it may be taken 
jto be well settled now, that misconduct 
is not necessarily established by proving 
bven culpable negligence: Qlenister v. 
|a. W. By. Co. (4), Border v. G. W. By. 
Go. (2). Misconduct is something op. 
posed to accident or negligence [Lems v. 
^G. IV. By. Co. (S)]; it is the intentional 
doing of something which the doer 
knows to be wrong, or which he does 
'recklessly, not caring what the result may 
be: Border v. G. W. By. Co. {2), Norris 
v. Great Central By. (6), and Shepherd 
and Son v. Midland By. (7). The ques¬ 
tion to be considered next is whether a 
rule as contained in 8. 72, Bailways 
Act, permitting a Bailway Administra¬ 
tion to limit its responsibility and lia¬ 
bility by a special contract which the 
general law and the Indian Contract 
Act impose on parties is ultra vires has 
been considered in many decisions by 
the High Courts in India, and there can 
be no doubt that the authoritative view 
on the subject about which there has 
not been any divergence of opinion up 
to the present time, is that a limitation 
of responsibility and liability, if it is in 
lapproved form, as prescribed by the 
risk-notes, is not ultra vires: seeTeon- 
ya Bam v. E. 1. By. Co. (8), E.I. By. Co. 
V. Bunyar^ Alt (9), Balaram Harohand 
V. S^M. By. Co. (10), M. k S.M. By. v. 
.Mj^ubba Bao (ll). There was then 
file onus* of proof on the plaintiff claim- 
4. (1873) 29 L T 488. 

6. (1877) *8 Q, B D 196=47 L J Q B 131=87 LT 

774=26 WB 165. 

6. (1915)85 LJKB 286=114 LT 188=82 

TLB 120. 

7. (1915) 86 L J K B 283=114 L T 616. 

8. (1903) 80 Cal 267=7 OWN 870. 

9. (1896) 18 All 42=(1895) AWN 160. 
flO. (1696) 19 Bom 169. 

11. AIB 1920 Mad 612=65 10 764=48 Mad 617. 


ing damages against a Bailway Adminis¬ 
tration, by virtue of the statutory pro¬ 
visions contained in S. 72, Bailwaya 
Act, and under the clear terms of the 
risk-notes in Forms A and B. There 
was also the initial burden on the plain¬ 
tiff in a suit to prove his case before 
the Court. The plaintiff, it must be 
said, had failed to discharge the two¬ 
fold burden that was on him, and it ia 
not too much to state that he had not 
made even a beginning in the way of 
evidence on which a liability could be 
fixed on defendant 2 in the suit. 

The learned Judge in the Court below 
has to my mind failed' to appreciate 
the bearing of the risk-notes in Forms A 
and B, which contained the terms of 
'special contract between the parties 
■concerned, the plaintiff and defendant 2; 
it has entirely misdirected itself in pro¬ 
ceeding on tbe footing that it was for 
the Bailway Administration to establish 
by evidence that there was absolute 
want of negligence on its part and that 
it was for the Bailway Administration 
to make out that its officers took all 
necessary precautions for the purpose of 
avoiding damage being caused to the 
goods consigned by the plaintiff under 
the terms of tbe risk-notes in Forms A 
and B. Misconduct had to bo proved; 
and the meaning and import of the word 
used in connexion with action on tbo 
part of carriers in the position of a 
Bailway Administration has been ex¬ 
plained by Courts of law, as mentioned 
above. There was no proof on the side 
of the plaintiff of such misconduct on 
the part of the servants of the Railway 
Administration concerned, defendant 2- 
in the suit; and the inference mkde by 
tbe Court below that the defendant did 
not take precautions, from the fact that 
the goods consigned were damaged in 
transit, is wholly unsupportable. In 
the above view of tbe cases, the decision 
and the decrees passed by the Court, 
below in favour of the plaintiff opposite- 
party in these Buies, roust be set aside. 
The plaintiff having failed to discharge 
the onus that was on him to prove mis¬ 
conduct on tbe part of the Railway 
Administration's servants and there 
being no finding of misconduct, the 
plaintiff’s suits should have been dis¬ 
missed by the Court below. Tbe Rules 
are made absolute. Tbe decrees passed 
by. the Court below in favour of th® 
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■ 

plaintiff opposite party are diasbarged, 
and the suite in which the decrees were 
passed are dismissed. The parties are 
te bear their own costs in the Court 
below, as also in this Court. 

* K.S. Buie made absolute. 

A. I. R. 1933 Calcutta 745 

Mukbhji, j. 

NaLin ChaudraChaJeravariy and others 
—Appellants. 

V. 

Bamesh Chandra Chakravarty and 
others —Respondents. 

Appeal No. 2671 of 1930, Decided on 
24th January 1933, from Appellate 
Decree of 2nd Court Sub-Judge, Sylhet, 
D/. 12th June 1930. 

Landlord and Tenant—Agricultiural ten¬ 
ancy—Notice of termination need not expire 
with the end of the year—Bengal Landlord 
and Tenant Procedure Act (8 of 1869). 

For termination of an agricultural lease, there 
must be only reaeonable notice under Act 8 of 
1869 B]jd the notice need not necessarily deter¬ 
mine at (ho end of the year: Case laie re¬ 
viewed. [P 746 0 2] 

Priya Nath Duil —for Appellants, 

Satyendra Kishore Ghose —for Respon- 
dents. 

Judgment. —This appeal has arisen out 
of a suit which the plaintiffs instituted 
against the defendants for arrears of rent 
for ejectment and for mesne profits. On 
17th Raisakh 1332 defendant’s father 
sold some lands to the plaintiffs by a 
Kobala, and on the next day the 18th 
he took some of the lands so conveyed 
on a lease for one year by executing a 
kaboliyat. The period of the lease having 
expired, a notice to quit was served, and 
on the expiry of the period stated in it, 
the present suit was brought. The de¬ 
fence Vas that the kobala and the kabu- 
liyat were meant to constitute a mort¬ 
gage by way of conditional sale, that it 
was understood that the lease would be 
for 5 years while it was fraudulently 
obtained as for one year, that a part of 
tbe rent had been paid up and that no 
‘ notice was served. 

The Munsif overruled all the defences 
and decreed tbe suit. The Subordinate 
Judge has reversed the Munsif's decision 
and dismissed the suit. He found that 
no fraud or trick such as was alleged on 
behalf of tbe defendants was proved. 
He preferred not to decide tbe question 
whether the deed of sale was really in¬ 
tended to be a mortgage, because he 
thought that the suit might be disposed 


of on the question of notice and.jso h» 
left the former question open'''' On the 
question of notice he found thai^it was 
served, but be held that it was ^insufll- 
cient. His reason for this view was that 
the notice was dated 26th Aswin 13^3 
(served on 15 th October 1927) and was a 
notice to vacate by tbe last day of Chait 
1334 whereas tbe year of the tenancy 
would expire on 18th Baisakh 1335. He 
held that such a notice was had. The 
Subordinate Judge has in one place of 
bis judgment referred to S. 106, T. F. 
Act, in support of his view that the 
defendants on the expiry of their leaso 
held over and so came to hold on a 
tenancy from year to year, and that such 
a tenancy, by reason of bolding over, 
could be terminated by six months’ 
notice expiring with the end of a year of 
the tenancy. 

It is conceded now that there are no 
notifications issued under S. 117, T. 1*. 
Act, making the provisions of Gh. 6 of 
that Act applicable to Sylhet. This 
tenancy has been found to be an agricul¬ 
tural tenancy. The Bengal Tenancy Act, 
admittedly does not apply. It is the Act 8i 
of 1669 by which the tenancy is governed. 
In the latest case under this Act, Bat- 
neswar Das v. Kamal Deb Adhikari (l), 
it has been held that the notice must be 
reasonable but need not purport to de¬ 
termine the tenancy at the end of the 
year. I have not been able to find anyi 
decision prior to that in tbe case of] 
Jugat Chandra Boy v. Bup Ohand Ohango 
(2) in which a notice expiring otherwise 
than at the end of tbe year was held to 
be valid. Two cases are referred to in 
decision aforesaid, Bajendra Nath v. 
Bassidur Bahman (3) and Janoo Mandar 
V. Brijo Singh (4), in both of which how¬ 
ever the notices were such as did expire 
at the end of the year, but they were 
relied upon in that case in support of 
the negative proposition that they did 
not, in fact, lay down that expiry with 
the end of tbe year was a sine qua non, 
but proceeded on other grounds. 
state here that the former of tfiese decT- 
sions was the decision of a Full Bench 
which no doubt dealt with a* different 
point but the order of reference pro¬ 
ceeded upon the assumption that the- 
notice to be valid must expire at the< 

1. AIR 19Z1 Cftl I26=63’i 0 19l7 

2. (1883) 9 Cal 48=11 G L R 149. 

3. (1876) 2 Cal 146=25 W B 829 (F B). 

4. (1874) 22 W a 648. 
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•end oHHs year. In fact Markby, J., in 
the ord^r of reference expressly said so, 
observvjjJ: 

“ It iR 1 think clear upon the authorities that 
ho I'uuld' not L’avo been ejected without reason¬ 
able notice expiring with the end of the year,” 

, And the learned Judge in support of 
this dictum relied upon two decisions 
viz : Baltranalh v. Binodram (5) and 
Janoo Mandar v. Brijo Singh (4) also, 
Garth, C. J., during the hearing of that 
case appears to have made a remark : 

“ It mnst be taken for granted that a notice 
to nuit must bo given a reason .able nolioe at the 
Olid of tho year: Mahomed liasid Khan v. Jadoo 
Mriiiha (6),” 

This Full Bench case was under Act 
8 of 186*J. lha first pronouncement that 
expiry with the end of the year was not 
necessary therefore appears to have been 
made in Jugat Chandra Bay’s case (2) 
and it was made in these words : 

” A tenant o'her than an occupancy raiyat is 
entitled to a reasonable notice to quit; what is a 
reasonable notico is a question of fact, which 
inu?t bo decided in each case according to the 
particular circumstances and the local customs 
tXB to reaping crops and letting land. It is not 
uecchsary that the notice must expire at the end 
of tho year.” 

In the case of,Bam Eatan Mandal v. 
Netro Kali Dasi (7) at p. 341, which was 
a case under Act 8 of 1859 Jackson, J., 
referring to the aforesaid Full Bench 
decision observed that the two essentials 
of a valid notice were sufficiency of the 
period and expiry of the period with the 
end of the year. The view propounded 
in Jugat Chandra Bay's case (2) was 
adopted in Eadhagobinda v. Bakhaldas 
(8), Bidhu Mukhi v. Kefaiiulla (9) and 
Kali Kishore v. Golamali (10). In 
Kifhori Mohan v. Nund Kumar (ll) the 
-expiry of the notice at the end of the 
year was insisted on as being consonant 
with the rule of English law which was 
bold to apply in the absence of any 
statutory enactment in this country as 
regards this matter. But in Digambar 
Mdhto V. Jhari Mahio (12) a case* from 
Manbhnrrr} in which the question of 
noUpo arose under Act 8 of 1869, Jugat 
Bay's case (2) w'as followed, tte 
other decisions referred to in support 
being Eadhagobinda v, Eakhal Das (8), 
Bidhu Mukhi v. Kef aitu Ug (9) and Kali 
■ 6. (1863) 1 Beiig'L R 2«=l6 W B 33 (F ii). 

G. (1873) 20 W R 401. 

7. (1879) 4 Cal 339. 

8. (1880 12 Cal 82, 

9. (iRftfi) 12 Cal 93. 

,10. (1887) 13 Cal 3. 

11. (I8'.i7) 24 Cal 720. 

12. (ISJJ) 26 C.il 701. 


Kialien Golam Ali (10), Ismail Khan 
Mahomad v. Jaigun Bibi (13) proceeded 
on the footing'that the view taken in 
Kishori Mohan v. Nund Kumar (ll) was 
right. And so did the case of Ilemangini 
V. Srigolinda (14). It is not necessary' 
to refer to any of the later cases prior 
to the decision in the case of Pratap 
Narain Deo v. Maigh Lai Singh (15) in 
which Jenkins, 0. J., pointed cut that 
"the state of the authorities on the ques¬ 
tion of notice can not be regarded as 
satisfactory” and observed that "all that 
could bo said by the Division Bench”,, 
over which he presided, "was that there 
must be a reasonable notice and that tho 
notice need not necessarily determine at 
the end of the year”. The same view has 
been taken in the case of Eaineswer Das 
•V. Kamal Deb (l) to which reference has 
already been made. 

In my opinion much undoubtedly may 
be said in favour of the view that the 
notice must expire -with the end of the 
tenancy. But in the state of the au- 
thorities to which I havo referred I am 
not disposed to take any stops, so far as 
the present case is concerned, to havo 
the question authoritatively settled, and 
I think BO far as the present case is con¬ 
cerned, I should bo content to follow the 
latest decision on it. Such disinclination 
as I feel in this respect is duo to tho 
fact that it is only a very short period 
of seventeen days which creates the 
difficulty. I am also of ‘opinion that 
upon such circumstances as I can gather 
from the record, it should be hold that 
there was nothing unreasonable about 
the notice. In the result I think the 
Subordinate Judge's decision on tho 
question of notice should not be upheld. 
As regards the nature of the transaction 
I feal no difficulty in holding that it was 
a sale and a lease for one year and 
nothing else that was meant. In these 
circamstances, I must allow the appeal 
and setting aside tho decision of the 
Subordinate Judge restore that of the, 
Munsif. As regards tho costs of this 
appeal and of the Court of appeal below, 

I order that each party do bear his or 
their own costs. 

K.S. Appeal allowed. 

13. (1900) 27 Cal 670=4 OWN 210. 

14. (1902) 29 Cal 2''3=6 0 W M G9. 

16. (1909) 36 Oal 927=2 IC 656. ' 
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Special Bench 

Rankin, C. J., C. 0. Ghose and 
• Bdgkland, JJ. 

Bhahananda Banerjee and another — 
•Accused— Appellants. 

V. 

Emperor -Opposite Party. 

Criminal Appeals Nos. GG8 and 669 o! 
1930, Decided on 19tb January 1931. 

U) Criminal P. C. (1898), S. 164—No com¬ 
plaint against police—Accused professing to 
speak of free will — Magistrate need not 
question accused whether police ill-treated 
}iim. 

Where tho accnsod made no compLiint against 
Ihu police I.ut profcjfsed most emphatioally to bo 
.-.pcuking of his own tree wilhit is unreasonable to 
coiilcud th.at the !Magistruto ought to have quoa- 
tioued the accused whotlicr the police had been 
tliicatening or ill-trealing him. [P 7480 11 

(b) Evidence Act (1872), Si, 24 and 26 — 
Statement of accused that confession was 
made of freewill does not relieve Court from 
considering whether confession should be 
excluded under S. 26 on other grounds. 

No doubt statements of the accused that con¬ 
fession was made of freo will do not relievo the 
Court from considering whether upon other 
grounds the confessions should bo excluded 
under H. 2(), hut the fact that the accused put 
forward false and not very 2 ^robablc allegations 
against the iiolico cannot bo ignored when the 
.appellate Oonrt is considering whether they wore 
2 )roj)orly treated. [P 748 0 21 

Where the accused had not been in illegal 
i-Uatody for a single moment and the period 
cl their custody had been exceedingly 

short : 

Jlfld : that there was no ground for saying 
that the oonfesslous were caused by an induce¬ 
ment, threat or promise within the meaning 
of S. 24 A i Jt 1926 Cal 587, Bel on. 

LP 748 0 2] 

(c) Criminal Trial—To base conviction on 
retracted confession there must be corro¬ 
boration for the confession. 

Though it is not a rule of law that an accused 
cannot be convicted upon a confession if he has 
rutraottsd it, it is very necessary as n rule to make 
certain before acting on it that corroborative 
evidence supi'ort.s the confession. IF 750 0 11 

(d) Explosive Substances Act (6 of 1808), 
S. 4 (b)—Shots and arsenic supplied for only 
one bomb to be tested without endangering 
human life—Act is in furtherance of'con¬ 
spiracy and accused is guilty under S.4 (b). 

Where a person supplied shots and red arsenic 
for making one bomb only and to try it in a 
pl.tce without being detected and without in¬ 
tending to endanger human life or to cause serious 
injury to property ; 

Held : that ho had no defence to the charge of 
being party to n ciiminal conspiracy to commit 
an ollonce under Cl.i(b), S. 4, na ho had done 
overt acta in furtherance of such conspiracy. 

IP 751 C 21 

Santo.ih Kumar Basu and Bhclanath 
Hoy —for Appellants. 

B. M. Sen and Anil Chandra Boy 
Chaudhury —for lUo Crown. 


Bankin, C.J .—The appellant^' fwo two. 
First Bhahananda Banerjee whAe home 
is in Kali Banerjee's Lane, Kowrah, 
whose age is 24 years and who is ena- 
ployed as a typist in a mercantile firm. 
Secondly Monmohon Adhicary known hs 
Naha who lives in the same lane, is agerf 
about 20 years and has had no occupa¬ 
tion since loavinj} school. They are 
charged in respect of an occurrence which 
took place at Sibpur at aliout 3 45 ’in 
the early morning of Friday, IGth May 
last, when a bomb was thrown at a first 
floor window of the house 61, Bajo 
Sibpur Road, occupied by the Sub-Jn- 
spectorof Sibpur Police Station, Faniu- 
dra Mohan Das Gupta. Naha has been 
found guilty of throwing the bomb and 
convicted upon charges laid under Ss. 3 
and 4 (b), Explosive Substances' Act (6 
of 1908). Bhahananda has been found 
guilty of supplying arsenic and certain 
shots as materials for- the making of a 
bomb and has been convicted under 
S. 6 of the same Act. Both have been 
convicted of conspiracy to commit an 
offence under S. 4 (b), viz., to make and 
possess explosive substances with intent 
to endanger life or cause serious injury 
to property. Each has boon sentenced 
to five years rigorous imprisonment. 

The main evidence against each is his 
own confession and wo have to scruti- 
niso these carefully. Bhahananda was 
the first of the two to be arrested. Ho 
was arrested at his bouse on the morn¬ 
ing of the 17tb. Several other persons 
includingSaohindra NathKhan (P.W.14) 
ware arrested that morning. They were 
all brought before the Magistrate^ at 
10 a.m.,on the following morning (l8th) 
and all except Sachiudra were remanded 
to hajat, but Sachiudra was remanded 
to police custody. So they were all in 
police custody on the 17th, and an that 
day Saohindra made some statenienta to 
the police. On the 17th the accused 
Naha was not found : he was arwsted 
on the afternoon of the 18th 
house and was brought before tfio-TOiigiST^ 
trate next morning (19tb) when he was 
remanded to hajat with a direction that 
he was to ha segregated from the others. 
On the latb he made a statement to 
the police and on the next day Cl9th) 
his confession W'as recorded by the 
Magistrate and a confession or statement 
was also recorded from Saohindra wbh 
was thereupon sent back to hajat. On 
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(he 'Bhabananda who bad been in 
jail sinjlio the 17tb was directed to be 
made p^rer to police custody. The In¬ 
spector says that he wanted him in order 
to investigate the troth of certain in¬ 
formation as to his being seen to bay 
’certain articles at a shop and that Bha- 
bananda did take the Inspector to a 
shop, but at that shop no arsenic was 
found by the Inspector and it had no 
license for selling it. In the afternoon 
of the 22nd Bhabananda made his con¬ 
fessional statement before the Magistrate 
and was remanded tohajat. So that Naba 
when he made his judicial confession 
had been in police custody since the 
previous afternoon, and Bhabananda, 
since he bad gone to jail on the 16th, 
had only been in police custody from the 
morning of (be 21st at earliest. Sachin- 
dra's confession is not in evidence and 
need not be considered. On these mate¬ 
rials it was contended before us that 
there was something highly saspioious 
about the circumstances under which 
these confessions were recorded. So 
BuspiciooB, indeed, that the Magistrate 
who gave each of these accused very 
full and proper cautious to say nothing 
out of fear of the police and that they 
need not say anything unless they 
wanted to do so, had failed in his duty 
by not asking them more detailed ques¬ 
tions first as to the time they were in 
police custody and secondly whether 
the police had been threatening or ill- 
treating them. As the Magistrate had 
himself made all the orders as to the 
custody of Bhabananda and as Naba 
had only been arrested the previous day 
there is no substance in the first point. 
As neither made any complaints against 
the police and both professed most em- 
pbatically to be speaking of their own 
free will the second point is equally 
unreasonable. 

Inhere is nothing to sug- gest* that 
either aetused would be readily ca* 
joled^or terrorised by the rolice or 
police would be likely to try 
such methods. In retracting their con. 
fessions jibe accused stated to the tribu¬ 
nal that the police told them what to say. 
Bhabananda says he was threatened and 
tortured by blows and slaps and pulling 
his hair. Naba says be was told he 
would be let off if he told the Magis- 
•trate that he had thrown the bomb and 
would not be tortured by the police. 


193$ 

Before us their learned advocate aban¬ 
doned these allegations of ill treatment 
but contended that the statements of 
the accused did not relieve the Codrt 
from considering whether upon other 
grounds the confessions should be ex‘-| 
eluded under S. 26, Evidence Act. With; 
this proposition I entirely agree [Em¬ 
peror V. Panehkaurie Dutt •{!)], but the 
fact that the accused, willing to make] 
out a grievance against what was done, 
put forward false and not very probable 
allegations, cannot be ignored when we; 
are considering whether they wore pro. j 
perly treated in this matter. In the 
present case neither accused had been 
in illegal custody for a single moment 
and the period of their police custody 
-had been exceedingly short. 

« I see no ground for saying that it 
appears to the Court that these confes- 
sions were caused by any inducement, 
threat or promise within the meaning 
of S. 24. Saebindra’s confession is not 
before us (though parts of it were used 
in cross-examination), but the learned 
advocate endeavoured to use Sachin- 
dra's evidence in support of his conten¬ 
tion. Now Sachindra says distinctly 
that he was not tutored by the police 
and had no idea that he would be let 
off if he made his statement. lie says 
that he was kept separate from Naba. 
So that the argument under S. 24 gets 
no support from him. What Sachindra 
does say is that the Magistrate asked 
him questions from a piece of paper 
and this, if it were true at all, and were 
true of the confessions of Bhabananda 
and Naba, might raise a different ques¬ 
tion, viz., whether those confessions 
were properly recorded. But‘under 
S. 342 neither accused suggests that 
what he said was in any way different 
from what was recorded and Naba dis¬ 
tinctly states (bat he told the Magis¬ 
trate that he threw the bomb. There 
is thus no reason for assuming that the 
Senior Magistrate of Howrah did nob- 
carry out his duties properly, and much 
to show that he took the greatest care. 
Only in the case of Bhabananda was he 
asked whether be put intermediate ques¬ 
tions while recording the statement and 
his answer is that he did not. 

We come then to the confessions- 
themselvas, a nd to the questi on o f their 
'l. a‘I R 1926 Oal 687=26 Or L J 782=52 Cat 

• 67=66 1C 414. 
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-value as distinct from their admissibf- 
iity. Naba states that he was *a Con. 
gross volunteer and had been . engaged 
ii\ breaking the salt laws and picket¬ 
ing. That be used to have talks on 
the Howrah Maidan with Hrishi Kesh 
Dutta against the police and also with 
Sachindra. That on the Tuesday be¬ 
fore the bomb was thrown Hrishi told 
him he had manufactured a sortdf bomb 
and asked him to test it by throwing it 
against wood or tin. That on the Thurs¬ 
day at night Hrishi gave him the bomb 
in a cylinder; the bomb being of the 
Sixo of a tennis ball and the mouth of 
it wrapped in jute fibre. That he put 
the bomb among some bricks behind 
Jatin Dutt's house and went to that 
house about 10 p. m. and slept there 
till 3-30 a. m. meaning to throw the 
bomb at Fanindra’s house. That he 
got up at 3-30 and threw the bomb at 
tho half open widow of that house and 
ran away to a lane, from which he made 
his way back to Jatin Dutt's house and 
lay down again. That at 6 a. m. he 
want to Sachindra’s house and told him 
what he had done and about 7-30 
they both went and had a look at the 
place, after which he remained at home 
for the whole of tho day (Friday). That 
ho left home early next morning and 
made his way to Cbandernagore where 
ho had a class friend but failed to find 
his house; that about 4 in the after, 
noon as he w'as returning to the station 
he met an old woman whom he knew 
and who said she had been staying with 
her son-in-law Jiten Adhikary at Pal- 
para, so he found out the place and 
went there. That he met Jiten’s son 
and told him there had been a bomb 
explosion at Sibpur and the police were 
searching for him. That Jiten's son 
would not let him stay the night and 
advised him to go back and confess; 
and that he got home again about 9 p.m. 
on that day (Saturday 17th). He was 
arrested the next afternoon (iSth) at. 
‘his house and was making this confes¬ 
sion on the 19th before the Magistrate. 

Now the story of his being at Chan- 
dernagore on the 17th is corroborated 
as follows: Naba says nothing about 
the old woman having or not having 
any companion, but P. W. 13, Mohesh 
Mohan Ohunder, gives evidence that he 
was with his grandmother at Chander- 
nagore Station at 4 p. m. when they 


wore returning to their hom'e at How¬ 
rah after staying at her daufEter’s 
house at Palpara for a marriam cere¬ 
mony. That there they met Nabir That 
the witnesses' uncle, the police, officer 
was at homo that day. P. W. 11, Barin- 
dra Adhioary, is his cousin and son. 
of Jatindra, the police officer. He says 
that at 5.30 on the day his grand¬ 
mother left the bouse with P. W. 12, a 
a boy came to their house, said that he 
lived near the witnesses' grand-mother's 
house, and wanted shelter as he was 
going on to the salt campaign where he 
had been before. That he refused to 
give the boy shelter. That the boy gave 
his name as something Adhikary. He 
says however “neither of the accused in 
the dock is that boy” and on tho strength 
of this we are asked to hold that in spite 
of Naba's account of his movements twd 
days before, and notwithstanding that at 
Ohandarnagore station at 4 p. m. on the 
17th P. W. 12 Mohesh' who knew him 
from before met him and heard him talk 
with the old woman about her coming 
from that very house in Palpara, it was* 
some other boy called Adbicary who in 
fact sought shelter there at the time the 
police were looking for Naba. 1 think 
this will not do. 

The next witness whose evidence I 
shall notice is Sachindra Nath Khan. He 
had made a statement before the Magis¬ 
trate on the 19th and was cross-exam¬ 
ined upon some point in it at the trial. 
So we may expect to bear if there were 
any serious discrepancies. He says that 
he Naba and Hrishi used to talk about 
oppression by the police. That on the 
evening of the 15th they met on Howrah 
maidan and Hrishi said that a bomb had 
been made and that an experiment was 
to be made with it. That on the 16th 
at about 7 a. m., that is after the bomb 
bad been thrown, Naba came to him at 
bis house apd told him that there was 
an arrangeipent with Hrishi to test a 
bomb and be had thrown it at the house 
of the police officer at Sibpnr. Tfaiat^he 
mentioned the deceased Manik an#1^o\'^ 
he used to visit and sleep at Jatin Dutt's. 
That the witness and Naba then went 
together to see the bouse that the bomb 
had been thrown at and then they parted 
company. As regards Naba’s statement, 
that he slept at Jatin Dutt's bouse the 
prosecution gave as reason for nob in the 
end calling Jatin though he had been* 
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• eunimon^d, the fact that he was seen 
speakfligto the defence pleader. Sachin- 
dra sayA that Naha's friend Manik died 
about« year ago, that Naha was verj^ 
intimate with that family, and used to 
visit them after his death. The police, 
,litte on the 16th, got some information 
which led them to get a search warrant 
to search Jatin Butt’s house as being 
Naha’s temporary residence and this 
house was searched in the early morning 
of the 17th. Some books and papers of 
a harmless sort were then found which 
clearly belonged to Naha. Beyond 
Sauhindra’s uvidctica as to what Naha 
told him there is no direct corroboration 
of Naha’s statement tliat he slept there 
that night, but it is clear enough that 
if Naha meant to throw a bomb at 
Fauiodra’s house it would be both easy 
and convenient for him to do as he said 
he did. It appears to me that the expert 
evidence as to the nature of the bomb 
fully supports Naba’s desoription of it. 

Though it is not a rule of law that an 
accused cannot be convicted upon a con- 
‘ fession if he has retracted it, it is very 
necessary as a rnle to make certain be¬ 
fore acting on it that corroborative evi¬ 
dence supports the confession. In my 
judgment the confession of Naha has 
itself several features which make it 
didicult to regard the statement as an 
invention and which show that it is not 
infected with a desire to placate the 
police or curry favour with the authori¬ 
ties. In my opinion also it is sufficiently 
corroborated upon a numbor of material 
points. In the circumstances of this 
case it cannot bo suggested that Saohin- 
dra's evidence was concocted to dt in 
with Naba’s confession and this circum¬ 
stance deprives of almost all its weight 
the criticism that as Saohindra knew on 
the evening of the 15th that a bomb had 
been made and that an experiment was 
to Jbe made with it, he should be regarded 
as an accomplice whose corroboration is 
of small dfbeount. Mr. S. K. Basu has 
^yesy" properly enlarged upon the fapt 
^‘Tli^'^er’cain witnesses whose evidence 
might be material have not been called, 
particularly as regards the fact of Naba's 
passing the nigbt at the house of Jatin 
Butt. But when all allowance has been 
fairly made fur such criticism of the 
prosecution evidence I am of opinion 
that the guilt of Naha is clearly proved. 
'The Commissioners jssem to me to have 
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taken a very just view upon the question 
of'sentebce and his appeal should there¬ 
fore be dismissed. The case against the 
older prisoner Bhabananda is nob so 
clear. His confession is to the effocb 
that about 10th May Hrishi and a roaq 
whom he did not know talked with him 
at his house about the manufacture of 
bombs for use against the police. Tliat 
they asked him to get red arsenic. That 
Hrishi bad brought some potassium 
chloride and that Bhabananda gave him 
some shots and also bought 6 pice worth 
of red arsenic and gave it to him. That 
the task of making the bomb was given 
to a man called Ganesh. That that bomb 
was given to Hrishi and that Hrishi 
gave it to Naha. Bhabananda says : 

“ Our intention was to try the bomb first at 
the Ganges Ghat but then I cannot say why they 
threw the bomb in Sibpur." 

^ Now Naba’s confession says nothing 
about Bhabananda and Saohindra merely 
states that he knows this accused. As 
corroboration of Bhabananda’s statomout 
that he gave some shots (ballots) fur the 
bomb we have only the bare fact that 
when his father's bouse was searched on 
20th May it was found that though he 
had a muzzle loading gnn and some gun¬ 
powder and perenssion caps there were 
no shots (bullets) in the house. This 
is not in itself enough to show that 
Bhabananda had appropriated any bul¬ 
lets. It would not astonish me to be 
told that his father living in Howrah 
kept a gun but did not always have a 
supply of bullets which are after all 
easily lost and are in any case expend- 
able ammunition. Bhabananda’s con¬ 
fession does not even say that he got 
them from his father’s house though it 
Buggeatsr this. As'regards the supplying of 
red arsenic by Bhabananda we know that 
Bhabananda on 21st May took the Inspec¬ 
tor of Police to a shop where he said he 
had bought the arsenic but no arsenic 
was found there and the shop-keeper had 
no license to sell arsenic. So far the' cor¬ 
roboration seems almost entirely to consist 
in the facts that the bomb was a roughly' 
made article, that red arsenic was used in 
its manufacture, that it did contain bul¬ 
lets, that it was used against the police, 
and that it was made and used at a time 
which fits in with the confession. For 
evidence outside Bhabananda's confes¬ 
sion that the bomb was so made and 
used by young men of this neighbour¬ 
hood who would be known to Bhaba- 
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nanda we have to go to the evidence ftf 
Sachindra and for what it is worth 
against a. co-accused to the confession of 
Njiba. Looking at Saohindra’s evidence 
in this way we find that he states that, 
^aha and Hrishi were friends and were 
concerting together over getting a bomb 
so as to use it against the police, that 
llrishi told him on the 15th that he 
liad got the bomb made and that they 
were going to experiment. 

According to Sachindra, Hrishi had 
been talking of bombs for some time 
and had told him that Ganesh could 
nmnufacture bombs. All this, if it be 
believed, is direct corroboration of 
Bhabananda's confession and the times 
montioued by Sa<3hiudra fit in exactly. 
Naha’s confession, as I have already 
pointed out, is to the same eiTect in great 
detail, and neither Naba nor Sachindra 
can possibly ho accused of trying to in¬ 
jure Bhabananda or trying to save them¬ 
selves at his expense. Neither mention 
Bhabananda as concerned in the matter 
or profess to know or to suspect or to 
have heard that ho ever supplied Hrishi 
with bullets or with red arsenic at all. 
Looking at the evidence as a whole 1 
think it unreasonable to say that Bbaba- 
nanda’s confession is insufficiently cor- 
roboratod as against himself. The evi¬ 
dence convinces mo of its truth. On 
this footing however Mr. S, K. Basu 
contends that whether the Court pro¬ 
ceeds upon Bhabananda’s confession or 
upon Naha’s confession or upon Sachin- 
dra’s ovidonco, the charges of which 
Bhabananda has been convicted are not 
made out; because it appears that 
though the object of the whole scheme 
was to use bombs against the police, it 
does *not appear that more than one 
bomb was made; and it appears that, 
until Naba decided otherwise on the 
15th May it was intended to use the 
first bomb for a test or experiment, Mr. 
Basu very properly admits that on this 
hypothesis Bhabananda would be guilty 
of a criminal conspiracy against the life 
of police ofiicers and thus of a heinous 
oifeDce against the ordinary law. But 
he contends that under 01. (b), S. 4, Ex¬ 
plosive Substances Act, -6 of 1908, the 
offence is; 

“makes or h.as in hia possession or under his 
control any explosive substance with intent by 
moans thereof to endanger life or cause serions 
injury to property in British India, etc." 

The charges upon which Bhabananda 


has been convicted are oobspiracy to 
commit an offence under S. 4 CS) and 
being accessory to offences unAer S. if 
and S. 4 (b), Bhabananda says:'* 

“Our ipteution was to try the bomb first at- 
the Ganges Ohat, but then I cannot say why they 
threw the bomb in Sibpnr.” I 

Naba says Hri-shi asked him on thtf 
night of 15th May, wlion the bomb was- 
banded over, to test it by throwin,g it 
against wood or tin, and Hint his own 
intention was at first to throw tl^e bomb 
Homowhere on tho road, but that while 
going along the road he decided to 
throw it at tha Inspector'a house. 
Sachindra says that when he met llrishi 
and Naba at -5 or 6 o’clock on the even¬ 
ing of the 15th at tho maidan Hrishi 
told him that a bomb had been mado 
aud that an experiment was to be made 
with it. Now it scorns to mo that even; 
if we confine ourselves to Bhabanarula’s' 
own confession and oven if wo assume! 
(l) that when Bhabananda supplied the! 
shots and red arsonio he supplied themj 
for one bomb and no more, (2) that to! 
try that bomb attheGangos Ghat means, 
not merely to try it without being do- 
tected but also that no danger to life 
or serious injury to property was in-f 
volvod or intended, (3) that this iDteu-|- 
tion existed at the time when the shots 
and red arsenic were supplied to Hrishi, 
Bhabananda had no defence to the 
charge of being party to a criminal con. 
spiraoy to commit an offence under 
01. (b), S. 4, Act 6 of 1908, and is clearly 
shown to have done overt acts 'in fur¬ 
therance of such conspiracy. If tho 
first bomb was to be tested this was' 
clearly to be done in order that more 
bombs might be made and used moro 
effectively against the police or with 
greater chance of safety or secrecy for 
the conspirators. The conspiracy was to 
make and use bombs to endanger life 
and cause serious injury to property and 
the first bomb was only tho first sbagu 
in carrying out that purpose. So far ns 
S. 6 of the Act is concerned Bbabatjanda 
seems to me to be within the m^?in^^. 
of the words “in any manner wffaSSoever 
. . . . counsels . . . the commission of” 
the offence of making bombs with the 
intention of endangering life etc,, even 
although the persons concerned had not 
yet got to the stage of making a bomb 
for actual use against the police but 
were arrested before they could put their 
experience of the test bomb ifito prab^ 
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• tic 0 . riot even necessary therefore ' It is admitted that if the Magistrate 
to con^der whether S. 237, Criminal had made an order in the terms of the 
P. 0., ^onld be applied to the case, section, no complaint could have been 
This defence falls altogether. Nor does found with Sis order. Each case mupt 
it give ground for any objection to the depend upon its own facts and it is im- 
' conspiracy charge that Hrishi and Pan- possible to lay down a hard and fasfcl 
Ahanan were on 23rd^ June 1930 dis- role that in every case the final order of 
charged by the Magistrate. Bhaba- the Magistrate should be in exactly the, 
nanda s appeal against his conviction same words as are used in the section, 
fails and a consideration of his age and Here it has been found that by reason 
of all the circumstances leads me to of the erection of the wall an obstruc- 
think that the sentence of five years tion has been caused; in other words, it 


rigorous imprisonment passed upon him 
by the Commissioners is reasonable and 
even lenient. His appeal must also be 
dismissed. 

G. G. Ghose, J. —I agree. 

Ihichland, J. —I agree. 

K.K. Appeals dismissed. 

A. I. R. 1933 Calcutta 752 (1) 

■C. C. Chose, Ag. C. J. and Mallik, J. 

Khajer Naskar and another —Peti- 
ticner. 

V. 

Tabrej Ali iVasiar-^Opposite Party. 

Criminal Bevn. Petn. No. 562 of 1933, 
Decided on 17th July 1933. 

Criminal P. C. (1898), S. 147 (2)-FinaI 
^rder need not be in all cates exactly in 
terms of the section. 

It is impossible to lay down a haid and fast 
lulo, that in every case the final order of the 
Magistrate should be in exactly the same words 
as ace used in the section. Each case must 
depend upon its own facts. 

Where it was found that by reason of the 
erection of a wall, an obstruction to the right 
of the complainant was caused: 

Heidi that an order directing removal of the 
obstruction, though not exactly in terms of 
B. 147 (2), was valid. (P 762 0 2] 

Sudkansu Sekhar Mukerji —for Peti- 
tionors. 

Probodh Chandra Ckatterji and Bires- 
war Chatterji^lot Opposite Party. 

Order. —We have examined the terms 
of the judgments and having regard to 
the findings of fact arrived at by the 
Court of first instance, we do not think 
that tbit is a case which calls for our 
interference. There is (jne point, how* 
v^gvelk^wlych we must notice. It is argued 
that i^aving regard to the words in 
Cl. (2), B. 147, Criminal P. C., as it 
now stands, the order of the Magistrate 
directing removal of the obstruction 
complained of is illegal. The words of 
the clause in S. 147 run as follows: 

“If it appears to such Magistrate that such 
tight exists, he may make an order prohibiting 
uny intecferenco with the exercise of such 
.right." 


has been found that the exercise of the 
right alleged by the complainant has 
been interfered with; and, if the Magis¬ 
trate says to the party who is obstruct¬ 
ing the. exercise of the right alleged by 
the complainant that he should be prohi¬ 
bited from interfering with the exercise 
of such right, and if he translates the 
order in a manner which would be effec¬ 
tive by saying that "you the patty ob¬ 
structing must remove the obstruction," 
that is the same thing as is indicated in 
the terms of the clause referred to above. 
The contention of the learned advocate 
may furnish ground for a dialectical 
argument; but there .is no substance in 
it nor is there any sense in it. Wo 
therefore negative that and direct that 
the rule do stand discharged. 

K.S. Buie discharged. 

A. I. R. 1933 Calcutta 752 (2) 

Pakckbidge and Patterson, JJ. 
Sundar Bam —Petitioner. 

v. 

Emperor —Opposite Parly, 

Misc. Criminal Case No. 20 of 1933, 
Decided on 21st February 1933. 

CTimijial P.C. (1898), S. 344 (1)—Explana- 
tion-~Cxiiteiice of reasonable cause .'.s con¬ 
dition precedent to order under S. 344 (1)— 
Magistrate properly directing postponement 
has unfettered discretion to remand accused 
to custody—Explanation to S. 344 (1) gives 
only one type of rer^senable cause—Circum- 
stances other than those mentioned in ex¬ 
planation may afford reasonable cause for 
remand. 

Section 344 (1) makes the existence of a reason¬ 
able cause a condition precedent to an order by a 
Magistrate postponing the commencement of an 
inquiry or trial. In a case where the Magistrate 
properly directs postponement, he hal unfettered 
discretion to remand the accused to custody. 
Even assuming that the language of the explana¬ 
tion to S. 344 shows that there must be a rea¬ 
sonable cause, not'only for the order of postpone¬ 
ment but for the order of remand as well, as the 
explanation to S. 344 (l) only describes one typo 
of reasonable cause, there may be cases In which 
there is a reasonable pause for a remand where 
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the circumstaaces ara not those set out in *tlia 
oxpUuution. fP 736*0 1] 

A. K, Banerji and P. 0. Bose —£or 
Feiiiiiioner. 

• Khundkar and Anil Chandra Bai 
Choudhuri —for the Orown. , 

Judgment .—In this ease the petitioner 
has obtained a rale oalling upon the 
Chief Preaidonoy Magistrate to show 
uausa why he shoald not bo adinitted to 
bail daring the pendency olf the ease 
mentioned in the petition. I was not a 
party to the issue of the rate, bat my 
learned brother who was each a. parky 
states that the rale was issaed for;' the 
purpose of giving the Crown and the 
accased an opportunity of diaoassing 
whether on the merits it was desimble 
that the accused shoald be enlarged on 
bail or kept in custody. 1 state this 
because at various times during the 
course of the argument questions haVe 
been raised as to the propriety of the 
orders made by the learned Presi¬ 
dency Magistrate from time to time 
under S. 344, sub-S. (1), Criminal P. 0„ 
postponing the commencement of the 
inquiry. It appears to me that we must 
deal with this case on the assumption 
that the orders for postponement were 
proper orders. The petition nowhere 
alleges that the Magistrate was wrong 
in BO far as he postponed the commence¬ 
ment of the case, and the words of the 
rule indicate that the sole question 
before us is whether on the assumption 
that the Magistrate was jutified in post¬ 
poning the commencement of the case, 
he was also right in remanding the ao* 

,cased to custody or whether he ought to 
have enlarged him on bail. Now S. 344, 
jaub-S. (1) makes the existence of a 
ireasosable cause a condition precedent 
ito an order by a Magistrate postpbaing 
the commencement of an inquiry or trial. 
As far as the language of the aab-eaotion 
.goes, it appears that in a case where .the 
Magistrate properly directs a postpone¬ 
ment he has unfettered dieoirekion to 
jremand the accused to Custody.- Though 
'this follows from the language of the 
Iseotioo. 1 will assume that the language 
of the explanation to the section shows 
jthat there must be a reasonable cause 
jnot only for the order of postponement 
but for the order of remand. Various 
cases have been cited before us as to 
what constitutes a reasonable cauie. 
The majority of those oases are concerned 
with the language of the explanation, 
1933 C/95 &-96 


but I dosire to omphasizo "that Jibe ex-* 
planation only describes one*, type of 
reasonable cause and there ma}\ be cases 
in which there is a reasonable cause for 
a remand where the oircumstanoea are 
not those set out in the explanation. 
For instance, it would be ridiculous 
to say that there was no reasonable 
cause for a remand to custody where 
there iffras a strong prima facie case 
the accused, but it was 
im'pCsMble to proceed with the inquiry 
owing to tjhs unavoidable absence of a 
witiresr, although there was reasonable 
cause for a remand where the case 
against the accused was merely a case of 
• suspicion, but it was anticipated that 
if a ramand was given it would be pos¬ 
sible .to obtain further evidence. I 
therefore oonoeivO that the proper way 
to deal with this application is to con- 
sider whether, there was reasonable 
cause for a remand to custody quite 
apart from the language of the explana¬ 
tion. A letter has been addressed to us 
by the learned Magistrate in which he 
states that the applicant was arrested 
on suspicion on 15th January 1933. He 
was arrested in connexion with a searoti 
of premises No. 11 Sibtolla Lane in 
which was found cogent evidence of the 
existence of a widespread conspiracy 
against the Government. The namo of 
the applicant was found in two places 
in a cipher list of names among the pa¬ 
pers seized in the house. His name waa 
found in conjunction with the name of 
a man who is described as a dangerous 
revolutionary at present detained under 
the Bengal Orlminal Law Amendment 
Act. It is not denied by the applicant 
that he has been for many years an inti¬ 
mate friend of this detenue. 

These oiroumstanoes prima facie show 
that t|ie.a(>ouBed was connected wi^th the 
conspiracy: the existence of which is 
shown;.by fihe documents, fire arms and 
other' tncriiuinatlng articles found at 
the search: It therefore appears me 
that the Magistrate properly ex;pscisod'* 
his discretion in remanding the appli¬ 
cant to custody. It may be, in certain 
oases where there is no fear of the ac¬ 
cused absconding or of his indulging Lu 
undesirable activities, he would bo li¬ 
berated on bail even though there is a 
strong prima facie case against him. 
Certainly this ease is not one where 
such a course can be contemplated. In 
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* these circnmistaDces, we think that the 
learned Magistrate was right to refuse 
bail an^ to remand the applicant to cus¬ 
tody. -We therefore discharge this rule. 

K.9. Buie discharged. 

. ' ^ A. I. R. 1933 Calcutta 754 

Special Beneli 

C. C. Ghosb, Ao. 0. J., Mueebji 
AND PANCKBIDOB, JJ. 

News-paper “Advance" and Sudhan 
Press, In the matter of. 

Civil Appln., Decided on 14th July 1933. 

(a) Preai (Emergency Powera) Act (1931) 
(at amended by Act 23 of 1932), S. 4 U)- 
Newt item held did not come within Sub* 
Cl. (f). 

In a newspaper a’news'item wiM pnblished as- 
follows: "M.aulana Hasrat Mohani in an inter* 
view to the Associated Press on the enspension 
of the Civil Disobedience Movement said; that 
an acknowledgment of defeat would not further 
the cause of national progress. He supported the 
opinion expressed by Messrs. iBose and Patel 
in Europe and stated that the fight should be 
continued till the freedom w« attained." 

Held : that the words complained of were not 
hit by sub-Cl. (f). LP 766 0 2, P 766 0 1] 

(b) Press (Emergency Powers) Act (1931), 
S. 4—Whether editor has contravened S, 4 
depends on particular facts. 

The editor or publisher publishes "news" at 
his own risk, but whether any real risk has been 
run depends on particular circumstances. 

[P 786 011 

(e) Press (Emergency Powers) Act (1931), 
S. 4—Effeet and not merely meaning of 
words used is to be considered. 

Pec Mukerji, J .—The effect of the words as 
published in the newspaper, and not merely the 
meaning of the words taken by themselves, that 
has to be considered in order to see whether the 
statement which is complained of is hit by 
8. 4. (P 766 C 21 

(d) Prose (Emorgoncy Powers) Act (1931), 
S. 4 (1)— Omission to specify sub-clauses 
does not make order vague. 

The order of the Local Qovemmant which did 
not specify which of the Clansea of Sub-S. (1), 
S. 4, had ^n contravened by the petitioners 
cannot be said to be vague by virtue of the very 
wide language used by the Act. [P 756 01] 

H. D. Bose, E. M. Bose, B. K. Chow- 
dhurv and N. K. Ghose —for Petitioners. 

A. K, Boy and 8. N. Bose for the 
Crown, j 

0. p. Ghose, Ag. 0. J ,—This is an ap- 
■gjg Itqation by two persons named Brojen- 
dra Gupta who ie described as the 
editor, printer and publisher of the 
Advance newspaper and Anil Chandra 
Dutt Gupta who is described as the 
keeper of the Sudhan Press where the 
newspaper in question is printed, under 
S. 23 of Act 23 of 1931 (The Indian 
^ Press Emergency Powers Act, 1931), 
praying that certain orders of His 


Ekcellenoy the Governor of Bengal in 
Oouncil*dated 9th June 1933 calling 
upon these two petitioners to deposit cash 
or securities %o the extent of Bs. 2,00p 
each may be set aside in the oircum- 
stances stated in the petition. Under, 
orders of His Ezoellenoy the Governor 
of Bengal in Council notices under aub- 
S, (3), S. 7 and sub-S. (3), S. 3 of the 
said Act were served on these two peti- 
tiqners directing them to deposit with 
the Chief Presidency Magistrate, Cal. 
cutta, security to the amount of Rupees 
2,000 each in money or the equivalent 
thereof in securities of the Government 
of India on or before 20tb June 1933. 
We are informed by learned counsel for 
the petitioners that the securities de¬ 
manded have been deposited with the 

^Magistrate. 

If 

According to the local Government the 
petitioners have pnblished and printed 
in the Advance newspaper on 20th May 
1933 what is described as an article 
which in reality is a news item. This is 
an annexure to the said orders of the 
Governor of Bengal in Council oontain<- 
ing, it is alleged, words of the nature 
described in sub-S. (l) of S. 4, Indian 
Press (Emergency Powers) Act 1931. 
This Act was amended by the Criminal 
Law Amendment Act 1932, being Act 
23 of 1982, and the question now for our 
decision is whether the said news item 
reproduced in the said annexure does or 
does not contain any words of the nature 
described in sub-S. (l) of S. 4 of the said 
Aot as amended. The learned Advocate- 
General on behalf of the Crown informs 
US that the words in question were con¬ 
sidered objectionable by Government as 
intheir'opinion.they were hit by Qls. (d) 
and (f) of S. 16, Criminal Law Amend¬ 
ment Act, 1982 (Aot 23 of 1932). It is 
not necessary for me to set out the 
words originally appearing in sub-S. (4), 
Indian Press (Emergency Powers) Aot, 
1931, nor isTit necessary for me to set 
out the whole of the amending section,, 
namely, S. ,16 of Aot 2$ of 1932. It will 
be sufficient for me to set out the rele- 
vant sub-clauses, namely, sub-Cls. (d)r 
and (f) of the said Aot. In S. 16 sub- 
Cl, (d) and sab-Cl. (f) any words, which, 
tend directly or indirectly to do or to 
have the effeqt hereinafter described, 
are hit, and in order to fully explain I 
set out below the two sub-olauses in. 
question; 
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''Sub-Cl.(d) ‘to bring into hatred or coiiteny)t 
His Majesty's or the Government estaUishc(^ by 
lew in British India or the administration of 
justice in British India or any class or section 
of His Majesty's subjects in British India, or to 
escite'disafieotlon towards "His Majesty for the 
said Government, or‘‘and snb'Ol. (f)” to eh* 
courge or incite any person to interisre with the 
administration of the law or with the main* 
tanance of law and order, or to commit any 
offence, or^ to refuse or defer payment of any 
land revenue, tax, rata, cess or other due or 
amount payable to Government or to any iQcal 
authority or any rent of agricultural mnd or 
anything recoverable as arrears of or along with 
such rent, or” 

Mr. H.'D. Bose, who appears in sup¬ 
port of the petition of these two peti¬ 
tioners, has made a sort of half-hearted 
complaint before us that the order of 
the local Government did not specify 
jwhioh of the clauses of sub-S. (1) of 
|S. 4 as amended had been contravened 
|by the petitioners and that in the oir- 
jcumstanoes the order of the local Gov- 
jernment was vague. As regards this 
ipoint, this has been the subject of de- 
jbate and decision in two previous oases 
in this Court and I am of opinion that 
having regard to the very wide language 
used in the relevant sections of the 
Indian Press (Emergency Powers) Act, 
1931, there has been sufficient com¬ 
pliance on the part of the local Govern- 
ment and that in law the action taken 
by the local Government cannot be ques¬ 
tioned or attacked on the technical 
ground put forward by Mr. Bose. In 
my opinion, we are not entitled on .any 
application of this nature to discuss 
profitably whether the petitioners were 
pot to any disadvantage; we can only 
proceed upon the words used in the 
Indian Press (Emergency Powers) Act, 
1931. Leaving therefore this technical 
argument aside, the real question we have 
got to determine is whether the words 
reproduced in the annexure to the orders 
of the local Government are euoh as are 
hit by Bub-Cls. (d) and (f) of S. 16 of 
Act 23 of 1932. 

Now, the words reproduced in the 
annexure run as follows: 

‘‘Maulaoa Hasrat Mobaui In an. interview to 
the ABfocisted Piees on the BUBpenBion of the 
Civil Disobedience Movement saia that an ee- 
knowledgment of defeat would not further the 
cause of national progresa. He suppoited the 
opinion expresaed by MessTS. Bote ana Patel in 
Europe and stated that the fight should be con* 
tinned till the freedom was attained.” 

The words reproduced in the annexure 
obviously are a news item transmitted 
by a news agency called the Associated 


Press of India and it appears from a* 
copy of the Advance newspaper'dated 
20th May 1933 which has been ithown to 
us that the message in question was 
sent by post ‘from Cawnpore by the 
Associated Press. It was published as 
a news item and the substance of (Fhe 
words in question is that in the opinion 
of a person named Maulana Hasrat 
Mohani the suspension of the Oivil Dis¬ 
obedience Movement amounted to an 
acknowl^d^eot of defeat and that such 
acknowledgment of defeat was not- likely 
to further the cause of what is called 
national progress. The person concerned 
stated that in an interview with a re¬ 
presentative or representatives of the 
Associated Press and he went on to refer 
to certain opinions expressed somewhere 
in Europe by two persons named, Bose 
and Patel, and expressed the opinion that 
the fight be oontinned till freedom was 
attained. 

It is not clear qn the evidence before 
us who the interviewer wae, whether he 
was, to use colloquial expression, a man 
in the street or whether he was or is a 
person of any importance whatsoever and 
whether the words expressed by him 
were likely to obtain leaving aside wide¬ 
spread BGoeptanoe among a considerable 
section of the intelligent public. We 
have no evidence before us as to who 
this person is, what his standing in the 
country is and whether the views ex¬ 
pressed by him are worth listening to or 
whether they in the circumstances were 
calculated to directly or indirectly en- 
courage or Inoite, etc., what is referred 
to in snb-S. (f). That ia the first observa¬ 
tion that I should like to make. The 
second observation is that in the con. 
text the "fight” that is referred to in 
the last sentence obviously had refer, 
enoe to the question of the continuance 
of the struggle by means of tlje Civil 
Disohedienoe movement. But here again 
the Value of such an opinion on the part 
of thig person depends upon a variety of 
cireumatances to which I have a'llpded 
just now. In the absence th«v^re 
evidence of that nature it is impossi¬ 
ble to say that the words ip question 
can have directly or indirectly the effect 
describe^ or referred to in Cls. (d) and 
(f), S. 16, Act 23 of 1932. 

I leave out of my consideration Cl. (d) 
because, although the learned Advocate- 
General has in his argument referred tb 
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* Cl. (dj^aa being one of the sections %vhich 
can be u^bd for the purpose of, if I may 
again use another colloquial expression 
ropiijjTn the editor, printer and pub¬ 
lisher of the words reproduced in the 
annexure, heihas not roally'attempted to 
induce os to bold that Cl. (d) can be 
brought into effective operation in the 
present case. 

The learned Advocate-General’s main 
contention is that the ^ords in question 
are hit by sub-Cl. (f), S. 16. In addi- 
tiou to what £ have, already said about 
the want of evidence regarding the cha- 
racter and standing of the interviewer 1 
hare got to consider in this case, as I 
attempted to say in previous oases, the 
entirety of the words as they occur in 
the annexure in a fair and free spirit 
and not with an eye of narrow and fasti¬ 
dious criticism. In coming to a conclu¬ 
sion on the specific question ' raised 
I cannot shut my eyes to the na> 
tuie and manner of the publication of 
the words transmitted as they were by 
a news agency and 1 must come straight 
to the point to discover for mysaifjas to 
whether a mere expression of disappro- 
val of suspension of the Civil Bisobe- 
dience movement on the part of a person 
in Cawnpore about whom nothing is 
known on the record before us can have 
the effect such as is referred to in sub- 
iCI. (f), S. 16. Act 23 of 1932. 1 am not 
junmindful of the fact that the editor or 
publisher published "news” at his own 
risk. But whether any real risk has 
been run in this case depends on circum¬ 
stances. After giving my very earnest 
'and most careful attention to the ques¬ 
tion raised I am of opinion that the 
words complained of are not hit, in the 
circumstances of this case, by sub-Cl. (f) 
S. 16, Act 23 of 1932. It it not neces¬ 
sary for me to elaborate this point nor 
is it'necessary for me to amplify it 
in'any manner whatsoever. It is suffl- 
oieut for^a to say that the oonclosiou 
is that the words are not hit by snb- 
;.Cl.''(fj. S. 16. 

InViiat view of the matter, in my opi¬ 
nion, this application ought to be al¬ 
lowed and an order should be made set¬ 
ting aside the orders passed by the 
local Government on 9th June 1933, 
and directing that the moneys or securi¬ 
ties deposited with the Chief Presidency 
, Magistrate be returned to the deposi¬ 
tors. There will be no order for costs. 


"Mukepi ,!.—I agree, I only wish to 
add that after all, it is the effect of the 
words as published in the newspaper, 
and not merely the meaning of the 
words taken by themselves, that has to, 
be considered in order to see whether 
the statement which is complained of is 
hit by S. 4. Taking the so-called of- 
fending statement as aiuews item, wbiohi 
it is, it is not possible to hold that it 
does come within the purview of any of 
the clauses of that section. 

Panokridge, J ,—I agree with the order 
proposed by my Lord for the reasons 
given by him and also for the rea¬ 
sons given by my learned brother Mu- 
kerji, J. I desire however to add a 
very few words to what has fallen 
.from them. In my opinion the learned 
^Advocate-General is amply justified in 
saying that the words attributed in 
the newspaper to Maulana Hasrat Mo- 
haul amount to an expression of appro¬ 
val of the Civil Disobedience movement 
and of disapproval of any proposal for 
its suspension. I also agree with him 
that the oonduot referred to in Cl. (f), 
S. 16 is conduct which is connected with 
' and characteristic of that movement. I 
notice that in the petition the petition¬ 
ers submit that if the report of the in¬ 
terview is read along with the editorial 
paragraphs in the newspaper it would 
appear that the petitioners disagree 
with the .view expressed in the interview 
regarding suspension of the Civil Dis¬ 
obedience movement. Counsel for the 
the petitioners did not elaborate this 
argument; but I desire to say that in 
my opinion the argument is without 
substance. It is idle for the publisher 
of a newspaper to say: 

“ True, the article complained oi may amount 
to poison; but if you search the remainiog co¬ 
lumns of my newspaper youi will find an eSective 
antidote." < 

It is notorious that newspaper readers 
seldom read the entire publication: 
many of them oonSne their attention to 
the news items and negleot leading arti-. 
cles and oo^ments. With regard to 
01. (d) it is blear to me that that can 
have no application.. The Government 
established by law is not referred to in 
the interview either direetly or by im¬ 
plication. Vfiih regard to Cl. (f), al¬ 
though as I have said, that clause clearly 
refers to the aoiivitiea of those support- 
ing the Civil Disobedience movement, I 
cannot bring myself to think that a 
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statement in a newspaper that a gentle¬ 
man, of whose existence I was unaware 
until today, approves of the Civil Die- 
ohedience movement has a tendency to 
encourage or incite the readers of the 
"newspaper to support it. It is perfectly 
true that the report of a speech may 
have a wider and more mischievous ten¬ 
dency than the speech itself; bnt in the 
circumstances of this x'n^^ticular 4ase I 
hnd it impossible to draw theconolnsion 
that the words upon which the local 
Government seek to jnsbify their order 
for security have such a tendency. I 
concur in the order to be made. 

B.K. A f plication allowed. 

A. I. R. 1933 Calcutta 757 

Mittek and Hendebson, JJ. 

Ilaridas Haidar —Appellant. 

V. 

Charu Chandra Sircar —Eespondent. 
Appeal No. 474 of 1982 and Civil Enle 
No. 397-M of 1933, Decided on 13th 
June 1933. 

(«) Civil P.C. (1908), S. 60 ando. 3E,Rr. 5 
and 6 and O. 43, R. 1—Quaition whethar 
proparly is capable of attachment having re¬ 
gard to S. 60 is appealable—Appeal need not 
be restricted to grounds in Rr, 5 and 6, O. 38. 

The question, whether certain property sought 
to bo attached is capable of attachment, having 
regard to the provisions of S, 60, is appealable; 
and an appeal from an order attaching certain 
property need not be restricted to the grounds 
mentioned in Br. 6 and 6, O. 88. [P 767 02] 

(b) Civil P. C. (1908), O. 38, R. 11 aud 
O. 43, R. 1—Appeal from order of attach¬ 
ment before judgment does not become in- 
fructueus when decree is passed. 

An appeal from an order of attachment before 
judgment does not become infructuoua merely 
because of the decree being passed in the suit, as 
the attachment continues to exist even after 
the pasting of decree. LP767 C2] 

(c) Civil P. C. (1908), S. 60 (f)—Sbebeit*e 
turn of worehip which U alienable is capable 
of attachment. 

Pala or turn of worship of a shebeit wbioh is 
alienable at least to a partioulat class of penson 
by custom is capable of being attached : 43 Cal 
450 and 26 Bom 181. Btf ; AIR 1981 P C 160, 
Relon. [P759 Cl] 

(d) Cuetom—Proof. 

Judgments are instances where the custom has 
been asserted. [P 759 0,1] 

Manmathanatk Boy and Pareth Lai 
Sheme —for Appellant. 

Be joy Knmar Bhattaokarjee, Bireawar 
Bagchi, Eadha Benode ^ Pal, Hirad 
Bandhu Boy and Prem Bajan Boy Chow^ 
dhury —for Respondent. 

Mitter, /.—This is an appeal on behalf' 
of the defendant and is directed against an 
order made on 8th August 1932 under 


0. 38, B. 5, Civil P. 0. foi^' atrtach- 
ment before judgment of certain palas, 
or turns of worship, of the famou? shrine 
of Goddess Kali at Kalighat. The Sub¬ 
ordinate Judge has directed, notwith¬ 
standing the objection taken by the - de¬ 
fendant that a pala is not attachable* 
having regard to the provisions of S. (30, 
Civil P. 0., that the pala should be at- 
taohed and in order to make the attach¬ 
ment eSeOtive it is stated that ha has 
. appointed two receivers, one the defen¬ 
dant hlioiself, and the other the son of 
the plaintiff. Against this order the 
present appeal has been brought. 

Two preliminary objections have been 
raised on behslf of the respondent to the 
hearing of the appeal. It is argnsd that 
there is no appeal allowed by the Code 
becanse according to the provisions of 
0. 38, Br. 6 and 6 an appeal could only 
lie on the points wbioh are relevant. In 
other words, it is suggested that the ap¬ 
peal is restricted to grounds mentioned 
in Br. 5 and 6 of the said Order. It is 
said that the question as to whether the 
properties Songht to be attached are cap¬ 
able of attachment having regard to the 
provisions of S. 60 is not one of the 
questions which can he determined in 
an appeal which is provided for under 
O. 43 against orders directing attach¬ 
ment before judgment. We are of opi-J 
nion that there is no substance in this; 
oontenion; for, to take this view of the 
respondent would be to restrict th^ 
scope of the order and the rules. The 
rules assume that the property sought 
to be attached must be one, capable of 
being attached under the law. This ob¬ 
jection must be overruled. The next 
ground put forward on behalf of tho res- 
pondint is that this appeal has he- 
come injfructttons as the decree has al. 
ready been passed. But it would appear: 
from the provisions of 0. 38, B. 11 of 
the Code that attachment continues'to 
exist even after the passing of the de¬ 
cree. O. 86, B. 9 runs as follows: 

"Wheia an order la made for attachment • be¬ 
fore jadgmeat; the Court eball order tlftwiWtach- 
pient to be wi^drawn when the defendant fur¬ 
nishes the security required, together with secu¬ 
rity for the costs of tha attachment, oclwhen ihe 
suit Is dismissed.*' 

Order 38, B, II enacts; 

“Where property is under attachment by 
virtue of the provisions of this order and a de¬ 
cree is subsequently passed in favour of the 
plain tifi, it shall not be necessary upon an appU-^ 
cation for execution of such decree to apply for a 
re-attachment of the property.’’ 
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Attaiihment before judgment has the 
same effect as the attachment made in 
execution of the decree. It has been 
conceded by the learned advocate for 
the respondent that the question as to 
'whether the property attached is attach¬ 
able or not can be raised in a proceed¬ 
ing under S. 47 of the Code when the 
attachment is made in execution of a de¬ 
cree. We do not see why the same con. 
sideration Should not apply when the 
attachment is made before judgment. 
This objeotionjJeo has no substanoe. In 
support of the appeal Mr. Manmathnath 
Boy has contended, and contended strenu- 
ously, that the torn of worship of the 
Ealighai Temple of a particular shebait 
is not a property which is attachable 
under S. 60 and he has referred to the^ 
provisions of 01. (f) of that section and 
contends that the duty of a shebait is a 
right of personal service and therefore 
cannot be attached having regard to this 
,particular provision of the particular 
clause of S. 60 of the Code. It appears 
however that the question as to whether 
the pala. or turn of worship, of a parti¬ 
cular shebait of this very endowment is 
transferable has been the subject of 
judicial decision and it has been held in 
the presence of the defendant in the 
present case in the case of Mahamctya 
Devi V. Haridat Haidar (l) that by cus¬ 
tom the pala of this endowment is sale¬ 
able. it is devisable, and it is capable of 
being seized in execution of decrees. 
But the custom is to the effect that the 
transfer must be made in favour, of per¬ 
sons within a limited circle, namely, 
either the shebaits or those who claim 
through them by succession or other¬ 
wise. At p. 466 Mukerjee, J., after ad¬ 
verting to the coarse of proceedings with 
reference to the sale and transfer of 
these palas from the year 1819 has come 
to the following oonolasioo: , 

“Thera is further no question thet a Pala hM 
not only beed deemed heritable and partible; it 
has also been treated as devisable, as is fllostra- 
ted by the case of the sister of defendant 1, who 
•«btaine^.a pala under the testameBtary devise of 
her father. This, again, Involvea the recognition 
of the transferable character of a pala: the exer¬ 
cise of the tight to make a bequest implies an as* 
sertion of the right to make a transfer inter 
vivos. It follows, consequently, that the custo* 
cnary right to make a sale mortgage, gift or lease 
of a pala in favour of personi within a limited 
circle is closely associated with and possibly 
developed out of the heritable, devisable and 
Vattible character of a pala. A custom of this 

1. (1915) 42 Cal 46l57 I0 m 


deseriptioE clearly cannot be characterized on 
any rational ground as unreasonable or opposed 
to public policy: sea pp. 476and 477 of the report 
in 42 Col.” 

Iti has been argued that ibhas been laid 
down in the decision in the case of. 
Bajarom v. Ganesh (9) that a vritti of a 
purohit attached to a temple cannot be 
sold in execution of a decree and that 
such compulsory alienation is not only 
opposed to the Hindu law and public 
policy but is also against the provision 
of the Civil Procedure Code. But the 
same case points out that this is so 
under the ordinary law bat there may 
be oustom in particular endowment 
which overrides the ordinary law. In 
the case of 49 Calcutta, instances have 
been given where palas have been sold 

S execution of decrees. It has been said 
at these decrees might have .'been 
mortgage decrees and the custom is only 
to the effect that there should be volun¬ 
tary alienation of these palas. The re¬ 
port however does not make any such 
distinction and tho custom is to the 
effect as has already been stated that 
these palas are alienable to particular: 
classes of persons. Where alienations 
can be made in such limited manner the 
property is still capable of being at¬ 
tached. So it has been held in a recentl 
decision with reference to somewhat dif¬ 
ferent state of facts in the case of the 
Nawah Bahadur of Murshidabad v. Kar- 
nani Industrial Bank, Ltd, (3), and it 
may be pertinent to the present contro¬ 
versy to reproduce the following passage 
from the decision of their Lordships of 
the Judicial Committee of the Privy 
Council in this case, a passage to which 
our attention has been drawn Mr. 
Bhattacharjee who appears for the res¬ 
pondent. Lord Macmillan said this: 

“Xa oooBldeting the quMtion thus raised, it is 
important to bear ia mind the provisions of the 
Civil Procedure Cods on the subject of execution. 
By 8. 61 the Court is empowered on the applica¬ 
tion of a decree-holder to order execution of the 
decree (inter alia) by appointing a receiver. Then 
by S. 60, sub-S. j. there is rendered liable to 
attachment, and sale in execution of a decree 'all 
saleable property, moveable or Immovable, be¬ 
longing to we jodgment-dehtor or over which or 
the profits of which he has a disposing‘power 
which ha may exercise for his Own benefit, with 
certain eaumberted exceptions. Now while the 
Moorshedabad Act tendere the immovable pro¬ 
perties to which it relates inalianaUe except to 
the limited extent permitted, it imposes no res- 
triction on the enjoyment of the rents by the 
2. (1901) 26 Bom ihi ^ 

8. AIR 1931 P C 160=182 1 0 727=69 Cal 1= 
'63 1 A 216 (P G). 
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Nawab Bahadoor for the time being, So long ae 
he is entitled to draw the cents he may dispose 
of them as he pleases. It la true that the income 
of the properties was conferred on him to enable 
Mm to muntaln his dignity and station, but 
should he fail so to apply it Ute Secretary of 
•State is given the special poorer of stepping in 
and drawing the rents himself and applying them 
for the Nawab's benefit. Unless and until the 
Secretary of State intervenes the Nawab may em¬ 
ploy his income as be chooses, nor is there any 
restraint on anticipation imposed by the statute 
or the indenture. The Nawab therefore has a dlst 
posing power over the income. Once this is 
established no question of public policy is in¬ 
volved, and their Lordships are unable to see 
that either the terms of the statute or the indSn- 
‘ture are contravened by aiding the creditors of 
the appellant to effect payment out of his income 
of the debts which he has incurred." 

Applying this prinoipla to the facts of 
the present case it appears that a she* 
bait has undoubtedly the power of dis¬ 
position over the palas acoording to the 
custom enunciated in the ease to which 
reference has been made. It is true that 
ithat decision is not inter partes but is 
Ja very good evidence on the question of 
ioustom even though not inter partes. 
jJudgmeuts are instances where the ous- 
.'tom has been asserted. If the sbebait has 
disposing power over the income one fails 
to see why his property should not be 
capable of being attached although ulti¬ 
mately the property will have to be sold 
in execution of the decree, if such an* 
eventuality ooours, to a limited class of 
persons. In this view we are of opinion 
that the contentious raised by the ap¬ 
pellant must fail and this appeal must 
be dismissed with costs. We assess the 
hearing-fee at one. gold mohur. With 
Teferenoe to the Buie we are of opinion, 
as it has been oonoeded by Mr. Boy, that 
the Buie falls with the- appeal, that this 
Bule*must be disoharged but there will 
be no order as to costs in this Buie. Let 
•the order be sent down at onoe. 

Henderson, Jr—1 agree. 

E.s. Appeal dismissed, 

A. I. R. 1933 Calcutta 759 

AUEEB ALI, 3. 

Karunakumar Datta Gvpta -“ Plain- 
<iifiF, 

V. 

Lankaran Pafwar*'—Defendant. 

Original Suit No. 1276 of 1929, De¬ 
cided OD 9th February 1933. 

(a) Arbitration ~ Arbitration elauM in 
wagering contract i« unonforcible—Suit to 
<aot oaido an award in pursuance of ouch 


arbitration clause lies—Contract Act (1872), 
S. 30. ' 

An arbitration olause contained in any wager¬ 
ing oontract is a part of the contract and is not 
to be treated as a covenant distinot from the 
wagering oontract and is ihenfore equally un- 
enfoteible with the contract of wi^ei itself. 
Hence a suit, by a party to such wa^ng cbnt 
tract to set asiae the award made in pursuance 
of the arbitration clause, lies; Case law referred. 

[P 761 01] 

. - (b) Vanda* and Pnrehasar—Brdkar autho- 
riaoii to, .crjtato-contract between himself 
and bui^r—Brohor is sellar in transaction 
Whiclir lillawa. - 

'WhSa biai^heiater agent is authorized at 
the outset to oiesia a contract of sale between 
buyer and hiinself and not between the 
buyer and the suppHer, that merchant or agent 
U in thie trsnsaotfon of esle which follows, In 
fact and In law, a wdles; Caee hv referred. 

, . IP706 01] 

(c). Contract Act -fUTg), S. 30—^Wagering 
contract — Adequate prool- - eif common in¬ 
tention to dmi in difforencat only is noees- 
•ary. 

Though adequate proof of common intention 
is neosBsary in the normal affaire of life one 
cannot expect common intdhtion to be declared 
in. writing, i^ed; .aigued and delivered. There 
nuut be enough, to make the infetenoe certain 
that the parties agreed not to give or take deli¬ 
very but to deal only in differences. 

[P766 0a] 

Pitgh and 8. C. Hoy —for Plaintiff. 

B. 0, Ohose and P. C. Ghose — for 
Defendant. 

Judgment, —This is a suit to set aside 
an award of the Indian Ohamber of 
Ooihmeroe upon certain contracts for 
the sale and purchase of jute entered 
into by the plaintiff. A case, very 
similar on facts and in principle, was 
decided by Panckridge, J., in Chong 
Wong V. Brijmohan Dhandhania (1). 
The facts in outline are .as follows:! 

The plaintiff is a retired District 
Engineer, In September 1928, he was 
introduced by one Shielrkumar Bay to 
the defendant firm reinresented by 
Sobhaoband. Bobhaoband was and is a 
member oil an association called The 
East India Jute Association, Limited,^ 
which was. formed in 1927. According' 
to the pii^ntiff and Bhisir, the plaintiff 
wanted to do "fatka’* business. There^ 
were meetings between the plainMff and' 
^bhachand, at one of which, at any 
rata, Bhiairkumar Bay waa present. 
There is some dispute between the par- 
ties as to whether the first interview 
between the plaintiff and Sobbaeband 
took place outside the offices of the East 
India Jute Assooiation or at the plain- 
'~l, Suit No. 187 of 1929 Decided on llth 
February 1930. 
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tin's •hoi^e. It is not disputed that 
tiioro were interviews between the plain, 
tiff and Sobhachand, subsequently at the 
plaintiff's house. It is the plaintiff's 
case that the matter was disoussed bet- 
ween himself and Sobhaohand and that 
it was agreed that no deliveries should 
be given or taken. According to the 
plaintiff, this diaouBsion ensued upon 
the receipt by him of the first contract 
note, on 12th September 11928. In all 
eleven contracts were passed between 
12th September 1928. and llth Goto, 
ber 1928, all being for the delivery date 
at the end of December, On these 
eleven contracts, a sum of about Bs. 929 
became due from the plaintiff to the de¬ 
fendant and by reason of the last three 
contracts Nos.^.320, 326 and 331 a lot of 
one thousand bales was left on hand as a > 
sale by the plaintiff, i. e., one thousand 
bales were to be bought by hfm to close 
the contracts then open. 

It is the plaintiff’s case that on 12tb 
October, he telephoned to the defendant 
firm to buy in this outstanding one 
thousand bales, that his request or order 
was not carried out, that he insisted 
upon having them bought in. at the 
opening rate, that the defendant -firm 
would not give him that rate, and that 
therefore he refused to go on with the 
transaction and repudiated liability for 
any loss which might ensue. According 
to Sobhaohand, there was no such 
telephone conversation; the plaintiff 
would not give instructions to close, so 
that he had to close according to the 
system of the association on 16th Ooto- 
ber 1928, and that did so at a rate which 
resulted in a loss of Bs. 2,043. This 
sum together with the sum I have al- 
ready mentioned is due upon the eleven 
contracts. Bs. 2,968-12.0 in all was 
claimed by the defendant firm. On the 
plaint^’s refusal to pay, the defendant 
firm submitted the dispute to the arbi- 
tration of the Indian Chamber of Cbm- 
merce, in accordance with one of the 
.glatCses the contract. It is conceded, 
that t^^plaintiff bad notice of the arbi¬ 
tration. He ignored it. On 12th April 
1929, an' award was made against the 
plaintiff for Bs. 2,847-4-6 and costs and 
on 2Sth June 1928, this suit was filed. 

I need not refer to the pleadings. The 
essential questions involved are as fol- 
Iqws; 

(l) Dses the award compriee or inelndo 
matters not referred 7 (1) (a) If eo, can the 


awrjrd be set aside on that ground 7 (2) Are the 
defendants entitled to enforce the contracts, 
having regard to the provisions of S. 236, Con¬ 
tract Act 7 (2) (a) If not, is the plaintiff entitled 
to Iiave the award sot aside on this ground*? 
(8) Were the contracts by way of wager 7 (3l (a) 
If so, is the plaintiff entitled to h.a re the award* 
set aside ? 

That! I think, covers the whole ground.- 
With regard to question (1) and (1) (a), 

I hold that the award is not bad. With 
regard to question (2) (a), I should be 
prepared to hold the award to be in any 
event binding. 

Question (2) is answered in the 
affirmative, i. e., the point under S. 236' 
fails. The reasons will appear from the 
discussion on'tbe last two questions. I 
will deal with questions (3) and (3) (a> 
in the reverse order. 1. Can the plain- 
tiff sue to set aside the award on the 
ground that the contracts were wagering 
contracts ? 2. If so, were the contracts 
in fact wagering contracts ? 1. It has 
been contended by the defendant that 
the matter having been decided by the 
arbitrators, the Court has no jurisdic¬ 
tion to re-open the matter. It is con¬ 
ceded that, where the formation of the 
contract is challenged, e. g., whore it is 
said that one party did not sign, there a 
suit lies. Again, it is conceded that 
where the plaint alleges that the con¬ 
tract is voidable on the ground of fraud,, 
coercion, or misrepresentation, there 
again a suit lies. But it is contended 
that, where the formation of the con¬ 
tract is admitted where it is admitted 
that there is a contract, but is argued 
that the contract is void by reason of want- 
of consideration, mistake, illegality or 
any other provision of law, there the 
parties remain bound by the agreement- 
to arbitrate. 

In support of this contention Mr. 
Gbose relied upon certain passages in 
Baijnath v.- Mansukrai Pannalall (2) 
read with the argument of counsel. I 
do not, however read the passage in 
Baijnafh v. Mansuktai Pannalall (2), as 
meaning any more than that the Court 
will not assist the party setting up a 
case of wager by granting him equitable 
relief by way of injunetion restraining 
arbitration proceedings. Bankin, J., in 
Sardannull Jessraj v. Agar Chand 
Mehata & Co. (3), took the same view. 

I see nothing in these cases, which nega¬ 
tives the righ t of a pa r ty to a wagerin?, 
3. A i B‘1919 Cftl 826SS49 I 0 988. 

3. A I K 1919 Cal 89=69 I 0 683. 
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,contract to sue to set aside atv awai^ 
made upon a submission contained in 
{'.be contract. In Aubert v. Maze (4), 
'su«h an award was set aside, but there 
the matter had been referred to the Court 
by the arbitrators. In Smith, Coney and 
Barrett v. Becker, Grey & Co. (6/, the 
principle is .clearly acknowledged that if 
the contract is challenged as>being void 
;on the ground of illegality,, the arbitra. 
bion clause contained in the contract is 
also avoided. The authority, to which 
f was referred by Mr. Boy, Joe Lee, Ltd. 
V. Lord Valmeny (6), although dissinailar 
on facts, is, I think, an authority, for the 
'proposition that the arbitration clause 
'contained in any wagering contract is a 
'part of the contract and not to be treated 
IB a covenant distinct from the wagering 
'contract and is, therefore equally un- 
ienforcible with the contract of wager 
,itself. 

I consider that the same result follows 
from an analysis of the Contract Act. 
By S. 2 (g) of the Act, an agreement, 
which is not enforceable by law, is void, 
By S. 2 (h), it is only an agreement en> 
forceable by law that is a "a contract.” 
By S. 30, an agreement by way of wager 
is a void agreement. It is no more a 
contract than an agreement affected by 
Ss. 20, 23 or S. 25. I, therefore, agree 
with the view expressed tentatively by 
Panckridge, J., in Chong Wong’s case (ij, 
to the effect that such a suit lies. 

2. Were the contracts in suit by way 
of wager? 

It will be convenient at once to sum¬ 
marise Mr. B. C. Ghose’s argument on 
this question. 

1. He contends, in the first place, that it mat¬ 
ters not if the contracts vrere by way of wager, 
because his client was in the transactions in 
question an agent, and that as an agent he is 
entitled to his commission and also to an indem¬ 
nity on account of loss incurred in entering into 
other contracts upon the mandate of his em¬ 
ployer, the plaintifi; 3, He contends, secondly, 
that the very possibility of "common intention" 
to wsger is in this case excluded by the lelation- 
jihip of the parties and the system under which 
business was transacted; 8- Thirdly, he contends 
that in point of fact ‘'common intention" has 
not been established as between the plaintiff ana 
defendant, far less between the plaintiff and aiiy 
other person. 

1. The answer to point (1) depends 
upon whether the defendant was, in 
fact, end, in law, an agent and not a 

4. (1801) 9 Bos d; P B B 694. 

5. (1916) 3 Ch 86=84 L d Ch 866=81 TLB 

151=112 L T 914. 

6. (1927) 1 Ch SCO. 


principal. In the former case’, the plain,^ 
tiff, apart from any special 'statute,, 
would be entitled to his indemnity whe¬ 
ther the contract he procured was not 
‘ of a wagering nature; 2. Mr. B, 0. 
Ghose’s second point.may be illustrated 
by the following example. By contract 
No. 326, the plaintiff (whom 1 will call 
A) bought 250 bales. The defendants, 
Lankaran.Fatwari (wbom I will call B) 
gAya .il A bought note at the rate of 
£s. 67.I3.O.. B, in turn, entered into a 
transaction, witht. Santokohand Singhi, 
another., modi, (whom I will call C) at 
the same rato'^of BSy67^13-0; 0 bad an 
order to ^11 ^froor^mcharan Fanobi- 
ram (whom I. .will esU 0. The order 
was, in point to sell.ltTdO bales. 

Mr. B. 0, Ohosci^wAd firstVineiined to 
suggest that the two prinOiiials in the 
transaction were A and X> And that waa 
also, as far as I recollect, the contention 
put forward in Chong Wong’s case (l). 
But his real contention' before me has 
been that A and 0 were the two princi¬ 
pals in the contract of sale, and I deal 
with the ease on that basis. Mr. Ghose’s 
point is this, that, B being the agent, A, 
being the buyer, and C, being the seller, 
the chain or circuit of intention is in¬ 
terrupted. In other words, A and C 
cannot bu connected in a common inten¬ 
tion to wager. Before proceeding to the 
law, I propose to discuss the materials 
on this point under the following beads: 
(a) the system; (b) the oral evidence; 
(c) the contract itself. 

(a) With'regard to the system, I pro¬ 
pose merely to give what- appear to me 
to be its principal features. 

The East India Jute Association, Ltd.,, 
was founded in 1927. There had been a 
previous association, which came to an 
untimely end, but that has no bearing 
on present. mAtter. The secretary of the 
asBociatipn is Mr. Jawanram Pandit, 
who gave evidence, a voluble and im¬ 
pressive gAiUtleman. The association has 
elaborate rules. They were most caje- 
fully drawn in accordance withjegal - 
advice. The association consists of 
about 200 members or modis.. These 
form what is in the vernacular referred 
to as the "bhitar bazar” and may be 
called the inner ring. The year is divi¬ 
ded up into four three monthly periods, 
all contracts within any one period being 
made deliverable at a special date fixed- • 
by the association towards the end o£ 
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■the period. There in a weekly rate fixed 
by the association and weekly adjust¬ 
ments between the modis carried oat by 
4be association by methods similar to 
those of a clearing bouse, that is to say, 
■each week, the modis amongst them- 
•^selves pay such margins as accrue to 
each other until the delivery date arri¬ 
ves, when the matter is again adjusted 
i>y payment of difference, if any differ¬ 
ence remains, or, it is said, by delivery 
if delivery is insisted on. There is a 
corresponding weekly adjustment bet¬ 
ween the modi and bis outside customer, 
the member of the opter ring. Broker, 
age is charged by the modi against the 
outside customer, at three annas per 
bale, upon contracts of', sale, ^ it being 
understood that in the normal course, 
the contract of purchase will be covered 
by a contract of sale through the same 
broker. The modi does not receive bro- 
■kerage as between himself and the other 
modi, that is to say, in the inner ring no 
brokerage is charged. The transaction is 
effected by the modi, who deals with 
4he outsider by bought and sold notes, 
in the form of Ex. A. He deals with the 
■other modis on entirely different forms. 
In his transaction with the other modi, 
be may split up the amount sold by his 
■outside customer and vice versa. It is 
not necessary that the other modi should 
bave, at his back, another outside cus¬ 
tomer, that is to say, taking the symbols 
I have given, it is not necessary that G 
should have a corresponding outside 
customer D. It does not happen, and 
the illustration I have given is an in¬ 
stance, but a's I read the 'evidence, the 
•other form of transaction A, B, C is 
•quite as common, if not more common. 
'The transactions in suit are of both 
kinds. It will appear therefore that the 
■modi does more than one kind of busi¬ 
ness. Tn one transaction he will be earn- 
.■ing only brokerage (in the positionrof B), 
In anoth^ transaction he will be stand- 
ing to gain or lose (in the position of 0). 
..The same man may have a number uf 
tran&^lions of each kind in one day. 

For tt)e details of the system refer- 
•enoe must be made to the evidence of 
Mr. Pandit. Mr. Pandit is naturally 
proud of the rules of his association. He 
is convinced of their efficacy as a pre¬ 
ventive for gambling. According to him 
*it is quite impossible, having regard to 
4he system in force, for any person, how- 


aver anxious to gamble, to enter into a 
gambling transaction with any modi who 
is a member pf the association. His rea. 
sons are of two kinds. First of all*he 
points to the amount of deliveries actu¬ 
ally made by members as they appear from 
the statistics. Secondly, he was at pains 
■ to show that one modi, when he makes 
his contract with another modi in the 
inner ring, business is done in such a 
manner that the two parties cannot 
possibly have a common intention. In 
my opinion what Mr. Pandit was really 
doing in the witness box was to argqe 
that, having regard to the requirements 
of the law as to wager, it would be diffi¬ 
cult, if not impossible for any party set¬ 
ting np a case of wager to establish com- 
^ mon intention, In other words be was 
^ anticipating the argument on this point 
put forward by Mr. B. C. Ghose, with 
which I am now dealing, (b) With re¬ 
gard to oral evidence, it is, in my opi¬ 
nion of limited value. Witnesses when 
asked whether they were principals or 
agents, are in point of fact asked the 
very question which I have to decide. 
Sobbachand, when asked was clearly at 
a loss how to describe himself and cer¬ 
tainly did not wish to be tied down: see 
questions 16,18 and 21: 

" In all these contracts were you acting as 
broker ?" 

" In these contracts I was acting in accord¬ 
ance with the rules of the Association." 

On the other band one matter of im- 
portanoe is clear from his evidence, i. e., 
that he rgarded the transaction between 
himself and the other modi as that of 
principal and principal. Indeed Mr. 
Ghose did not contend in otherwise: 

Q. 198 " Will yon tell ns which of these five 
men ?" * , 

“ That refers to the five modis who had bet¬ 
ween them bdughta certain lot sold by the plain¬ 
tiff." 

" Can yon tell ns which of these five was the 
other party to this contract ?" 

“ I wonld be the other party." 

" And yon ini turn sold to five other people 
similar amount in separate lots " Yes, to five 
modis." 

Q. 139. " As regards these transactions, these 
direct dealings between modis, there is no ques- 
tioh of principal or agent os anything else 7” 
"Yes." 

As regards Pandit, Q. *' He (the lontslder) is 
never concerned with any other patty but broket 
he is de^ng with ?" 

" Yse." 

And Q, 161. " hfy members perform a dual 
function. So fat as outside parties ate concern¬ 
ed. they are brokets. While between themselves 
as members and members they ate in the capa¬ 
city of principals." 
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As regards Earuaa, all ha says as to 
tbs relatioDship between himself and 
the defendants is: 

Q. "If It was only a paper transaotion, you 
Aid not care whether they are brokers or what 
they were ?” 

" Of course I didmot oare what 'they'were but 
they represented themselves to me as brokets." 

Q. “ But you would not expect them to have 
another principal behind them ?’’ 

“ I think there were." 

(o) Lastly there is the contract itself. 
I have already explained that as bet> 
ween the broker B and the outsider A, 
the transactions are carried out in rather 
a'peouliar manner. A bought or sold 
note of a formidable nature with 27 
clauses is passed by B to A, but no cor¬ 
responding note is passed to G, The 
bulk of the printed matter in these notes 
is purely appropriate to an ordinary 
mercantile contract made through a 
broker. Except for the clause, I am 
about to quote, there is nothing to indi¬ 
cate that B is other jthan a broker in the 
strict sense of the term. Cl. 26 reads as 
follows: 

" The contract will be performed between you 
and ourselves and you will not bo entitled to in* 
'Tiuiro with whom the corresiranding contract has 
been entered into or to require the performance 
thereof. No contractual privity is established 
with the person with whom the corresponding 
contract is entered into." 

It goes on to talk of delivery. The 
contract between B and C in the inner 
circle consists merely of a slip in a coun¬ 
terfoil book in the following terms: 

" Subject to the bye-laws of the Bast India 
Jute Association, we have this day bought from 
you, etc." 

I have already mentioned that A sells 
1,000 bales, B may split up and sell in 
any quantities he pleases, e. g., 250 to 
Cl, G2, C3, Cl and vice versa. 

Mr. B. 0. Gbose when oonfronied with 
this clause, contended that A and 0 oan 
be principals in a contract of Sale with¬ 
out privity of contract. In other words, 
that B can remain agent notwithstand¬ 
ing that he is the other party to the 
.contract of sale under Cl. 26 of 
this contract. For this propositions 
he relies on the observations of Loi;d 
Blackburn in Bobinaon v.MolUU (7) and 
in Ireland v. Invingston (6). That brings 
<ne to the law. The proposition, for 
which Mr. B. C. Ghose contends has al¬ 
ready, in this Court, bien subjected to 
t he most searching criticism by the pre- 

7. (1872) 7 H L 802s4i L J 0 P SdS. 

8. (1872) S H L 395=41 L J Q B 201=27 L T 
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sent Chief Justice of Bangoon in Eolmea 
Wilson Ss Co., Ltd. v. Bata Kristo De (9). 
It is not possible however to ap{>reoiate 
the precise significance of. ,.that decision 
and its bearing upon the point in issue 
without some knowledge of its inner his. 
tory. On 28th March 1924, Fage,‘J.,> 
gave judgment in McLeod & Co, v. Ivan 
Jones & Co, (10). The plaintiffs McLeod 
& Co., had imported from America a 
lartje'-htiUiber of motor oars upon the 
ordeir.of.iiho dafandnnts (Ivan Jones A 
Oo.}. IiNto'had refused to 
acoepfadelivery on.thei ground of defect 
or difference .frmp description. The 
plaintiffs hhd su^ as":^|n.oipalB upon 
documents similar .br analogpus to an 
indent. 

Daring the oms, the phiinti£fe,Htt order 
to circumvent the defehesv sought to am¬ 
end by pleading in the alternative that 
they were agents and therefore notwith¬ 
standing any. default by the shippere 
entitled to an indemnity. Mr. Pugh for 
the plaintiffs proimnded the view for 
which Mr. GhoM is now contending and 
relied on obiervations of Lord Blackburn 
in the two oases mentioned and also upon 
tbfrjadgment of Sir Lawrence Jenkins 
in Paul Beier v. Chotalal Javerdas (ll). 
Page, J., rejected the proposition and, in 
the course of the discussion, gave ex¬ 
pression, in unmistakable terms, to the 
following sentiments—that Lord Black¬ 
burn was wrong and that Brett, L. J., 
was right, that Sir Lawrence Jenkins in 
Paul Beier v. Chotalal Javerdas (ll) was 
tainted with Blackbarnian* heresy, and 
that Page, J., had long awaited an op¬ 
portunity of chastising these errors and 
incidentally of settling once and for all 
the law as to indent contracts. The am. 
endment was disallowed. The plaintiffs 
were held to their original case of sellers 
and lost. 

Page, J., however in his judgment ad¬ 
verted to the other aspect of the case, ia^ 
a passagiii whioh I have oaus^ to be an- 
nexed to .this judgment in the form of a 
footnote. .. The. opportunity sought > for 
by Page; J., arose in the suit of^olmes ‘ 
Wilson & Co., Ltd. v. Bata Kristo De (9), 
then pending. This was a suit similar 
to Paul Beier v. Chotalal Javerdas (11). 
The defendant (indantor) had ordered 
through the plaintiffs, merchants, quan¬ 
tities of metal goods upon an indent 

9. AIB1M7 Cal 668=f04T^68=6ll~Cal fi49,«. 

10. AIB1926 Cal 189=97 10 218. 

11. (1904) 80 Bom 1=0 Bom L B 948. 
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giving fixed price and providing no com¬ 
mission Co tbe merchant. The merchant 
bad entered into a contract with the 
“suppirers" at a price below that men¬ 
tioned in the indent. They had handed 
to the indentors "a placement report." 
•The suit was originally framed as one by 
sellers against buyers for damages on 
account of failure to take delimy. Be¬ 
fore the hearing however the plaintiffs’ 
advisers, in view of the warning received 
m'^-McLeod & Co, v, Ivan Jones, A Co. (IP) 
and, apprehending heavy weather from 
that quarter, took the precaution |o am¬ 
end by pleading in the alternative that, 
if agents, the plaintiffs had acted in ac- 
cordance with mercantile custom known 
to the defendant who had Consented to 
their so acting. At the hearing counsel 
for the defendant abandoned all defence^' 
on the merits and—if I may use the ex¬ 
pression “struck canvas and ran before 
the wind with Bohinson v. Mollett (7)." 
A further result was however that the 
argument which Page, J., proceeded to 
demolish was not that advanced by 
counsel for the plaintiffs, but was the 
one which Page, J., had so long sought 
an opportunity to demolish. This .he 
effectively did at pp. 562 and 563 (of 54 
Cal, in Holmes Wilson A Go’s, case (9): 

Page 562 (o/64 Cal.) "la other words, in 
ejecting the contrsota by which the defendant 
purchased the goods, were the pladntiffa to be rO* 
garded vis-a-Tis the defendant as agents or prin¬ 
cipals ? Learned counsel for the plaintiffs dar¬ 
ing the coarse of the trial was disposed to argue 
upon the authority of certain passages in the 
judgment of Blaiokbarn, J, In Ireland t. Living^ 
Sion (8) that in resmt of these sales the reJ.ation- 
ship of tho plaintiffs to the defendant was that 
both of agent and principal, bnt, in my opinion, 
these passages do not support the proposition for 
which they were cited. In!ilo6i«eoft v. Mollett (7), 
Blackburn, J., in expressing an opinion contrary 
to that of Brett, J,, and other learned Judges, 
appeared to think that an agent might porchase 
goods for his principal without himsell being the 
vendor or creating privity of contract between his 
princip^ and a third person. Bnt the view that 
. fq^ad favour with Blackburn, J., as 1 understand 
liobitiion V. Mollett (7), was not accepted by the 
House of LordI, and I am clearly of opinion that 
under the contracts of sale by which the defen- 
.^anf purchased the goods in suit the plaintiffs 
inevitalfty must have been either principals or 
the agents of the defendant, and in the eye of 
the law can,not be regarded as filling at the same 
time both cajpacitlea". 

Page 663 (of 64 Col.) “In my opinion where 
goods are purchased through A hj B, A inevi¬ 
tably must either have sold the goods to B on 
his own account as a principal, or as agent for 
J3 have created privity of contract between B 
a third person: Feise v. Wray (13), Ireland 

12. UBOara’Kast 93=6 E R 56l'. 


V*. Liwmton (8), Bobinson v. Mollett (7) Cassa 
boglou V. Gibb (18)." 

These passages should be compared 
with the firsif portion of the judgmq;Dt 
in McLeod A Co. v. Ivan Jones A Co. (10) 
The argument, which the plaintiffs 
attempted to put forward, was not that 
the merchant was both seller and agent 
in the contract 'of sale but that (i) the 
merchant was from the outset a seller 
of the goods with certain of the rights 
and liabilities of an agent, appending to 
to him, or (ii) that, assuming the mer¬ 
chant to be, at the inception, an agent, 
as soon as a supplier was found, th^ 
contract placed and the indentor notifi¬ 
ed, a contract of sale between indentor 
and merchant developed naturally from 
the indent nucleus (i. e., without any 
fresh consent by the indentor). That 
from that point of time at any rate tho 
merchant was a seller, notwithstanding 
that certain agency rights and liabilities 
might, continue to ^operate. In other 
words, that there were in the transac¬ 
tions two parallel relationships in con¬ 
tact with each other—in terms of 
biology—that conditions indicated not 
a hybrid, but two organisms symbioti- 
cally combined. In the end Page, J., 
held: 

"(a) that under the former indents in suit tbe 
relationship of principal and agent was created 
between the defendant and the plaintiffs: Bee 
p. 664; (b) That by usage in tbe case of indents 
as described, the merchant i.s entitled to buy 
from tbe supplier at one price and sell to the 
indentor at another price: See p. 76'J; (c) That 
the defendant consented to tho plaintiffs per¬ 
forming the contracts in suit in tho manner 
sanctioned by the said usage." See pp. 679 and 
682. 

lii will appear from tbe report that 
Page, J.,. did not, in so many words, 
determine that tbe plaintiffs were sellers. 
This question became of practicable im¬ 
portance during the inquiry as to dama¬ 
ges ordered by Page, J. The defendant 
contended that the plaintiffs were en¬ 
titled to an indemnity only: Cassabo^ 
glou v. Oibb (13). The view taken by 
the plaintiffs was that the case had ' 
travelled in a i complete circle and that 
the effect of the decision waa to hold 
that 

"quoad the contract of sale, the contract bet¬ 
ween the plaintiff and the defendant was one of 
vendor and parebaeer: see p. 663." 

On an application to Page, J., he 
declined to express any further opinioa 
13. (1888) il Q B D 797=62~ L'jQ B 638=lS 
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but m fact directed that the inquiry 
should ascertain the difference I)etween 
the contract and market price on the 
ilajies when the defendant should have 
taken delivery. Having regard to Cassa. 
(ioglou V. Gibb (13), it appears to mo 
.that the conclusion is inevitable, that 
jpage, J., held the plaintiffs to be sellers 
land that the real effect of the case is to 
idecide that when a merchant or agent is 
authorized at the outset to create a eon. 
tract of sale between the buyer and him. 
self and not between the buyer and the 
supplier, that merchant or agent is, in 
the transaction of sale which follows, in 
fact and in law a seller. Before pro. 
ceeding to discuss the Indian authori. 
ties other than Holmes Wilson & Co., 
Ltd. v. liata, Kristo De (9), I desire to 
make certain observations with regard 
to the three English oases which have 
been referred to. As regards Ireland v. 
Livmgston (8), I desire to express a 
doubt whether Jjord Blackburn ever in¬ 
tended to convey that an agent qua 
agent can be a principal in a contract 
of sale. Did ho moan any more tban- 
this: taking indentor A, merchant and 
commission agent B and supplier 0, 
that B qua contract of employment is 
always an agent. That B qua contract 
of sale may bo (a) an agent without any 
liability; (b) an agent with liability as 
guarantor, or (o) the seller; and that in 
case (o) the two contracts, the one of 
employment and the other of sale, may 
continue to exist side by side. As re¬ 
gards Bohinson v, Mollett (7), I desire to 
suggest that perhaps too much has been 
made of this case and that the whole 
result indy be summarized as follows; 

“Whwi there is only the relation o£ broker 
and customer the broker cannot satisfy the 
terms of bis employment by selling his own 
goods to the customer. Apart from the special 
circumstaucoa of the case Robinson v. Mollett (7) 
oatsiblishos no more than this. Lord H^sbury 
in May v. Anyeli (14)." 

As regards Cassaboglou v. Gibb (13), I 
.have found this case as difficult to ap¬ 
preciate as to pronounce. In that case 
B the merchant and oommisBion agent 
had sued their buyer A for failure to 
take delivery. It was held that B had 
not created privity of contract between 
.1 and C the foreign supplier, yet it was 
held that B could not recover against A 
except on the basis of indemnity. This 
result appears to me difficult to recon- 
It. (1898) 14 T L R'ssi. ' 


oile with the view taken by the same * 
learned Judge, Brett, L.J., of the posi¬ 
tion of a commission agent with foreign 
principal, e.g., in Bx parte Myles: In re 
•Isaacs (15): 

Now, what is thomeanisgof sending eugh 
an order to a ‘commission agent'? (B) It means 
that Morrioe d; Go. (A) direct or request ElUn &' 
Co, (B) to buy the goods as principals from 
Turner & Go, (G) and to sell them again as 
ptiqclpals to Monica & Co. (A), but subject to 
this, that .Blkln & Go. (Bj bind themselves to 
tell to Jdo.rrioe & Go. ,at the same price that they 
pay to, adding only to that price 

the'agreed' between themselves and 

Motrfee 

It will be.tpe# i9.C(»ssa5o£i2o» v. 
Gibb (13), the isexohant' and oommissiou 
agent vyas executing ihe ^der on a 
oommitsion 'busiu oad thbt(i|ol:e would, 
in no event, be entitled Wtnbro than 
the agreed oommiBBipn 'protection 
against any. loss suffered by him in 
carrying out the transaction. Had the 
commission agent been working on 
difference in price ,th& result would 
possibly have been otherwise. I now 
turn to Indiau authorities other than 
Holmes Wilwn & Co., Ltd., v. Bata 
Kristo De (9). These arise out of trans¬ 
actions of two kinds, foreign or indent 
trade [of which Holmes Wilson & Co., 
Ltd., V. Data Krista De (9) is an example] 
and provincial trade known as pokki 
and kutohi adat business, in particular 
that carried on from Bombay. It so 
happens that in Vol. 30 of f. L. B. Bom. 
both classes of cases are represented: 
both being decisions of Sir Lawrence 
Jenkins on appeal. At p. 1 is reported 
the case of Paul Beier v. Chotalal Javer- 
das (11), a suit on Indent Contract 
which has already been referred to. In 
that case Sir Lawrence Jenkins proceed¬ 
ed upon the usage proved (p. 23). He 
was careful uot to decide whether the 
merchant was or was not a principal. 

Page 31. ' "Mozeovoc the argument a.isame 3 
that tha contract between the parties was that 
of agency.", 

Page 35., “In the view however that I lake 
of theoas8.it is not necessary nor is it desirable 
that we should decide whether on the acuup- 
tance of the indent the lolations of thC''jpartie 3 
became crystallised into those of vendor and 
purchaser pure and simple," 

In other words, Sir Lawrence Jenkin.s 
took the line of least resistance.' He 
took the same line in Bhagtoandas Naw. 
tamdas v. Kanji Deoji (16). This was 
a case of pukki adat contract. Tt was 
16. (1885) 15 Q B D 39=64 L J g U 660. 

16. (1905) 30 Bom 205=7 Bom L » Oil. 
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. held that -by established usage no pri. 
vity of contract is created between the 
up country constituent and the Bombay 
Merchant. Both look-- to the pukka 
adatia alone (pp. 213.216} and that the 
contract is solely between pukka adatia 
and the Bombay merchant, who is not 
' entitled to any contract with the up 
country constituent,,. 

Page 216. "The evidence does not (in my 
opinion) show that the xalationB between the 
pnkka adatia and the uj?’ oountry constituent is 
that of mere sSUei and bayer .... On the 
other hand I do not think there was the relation 
of printdpal and agent pure and sintple." 

Page 217. “ 1 do not say that there is no re* 
lation of principal and agent between the patties 
at any stage..... Bo here there may have been 
that relationship in ite oommon meaning for the 
purpose of ascertaining the price at which the 
order was to be completed, egxi to this point of 
the transaction all tne obligations of that rela* 
tion perhaps apply. Bat when that stage lb 
passed, I think the relation is not that of ptinoi* 
pal and agent, but of the natnre 1 have indioa- 
ted." 

In this case, the pukka adabia had 
sued as principals and the defendant bad 
set up liability to account. In Burjorji 
Suttonji Bomanji y. Bhagwandas 
Parashram (17), the point in question 
arose in direct relation to tbg question 
of wager. The result of the deoision 
was that the contraot being between 
pukka adatia and Bombay merchant on 
the one band and pukka adatia and np 
country constitnent on the' other, in a 
suit by pukka adatia the defence of 
wager would be established by proying 
oommon intention on the part of pnkka 
adatia and the party sued. It would not 
be necessary to establish common inten.. 
tion between Bombay merchant and np 
country constituent, tWe being no' pri- 
vity of contract between them. The 
plaintiff appealed to the Judicial Com¬ 
mittee. Unfortunately the defendant 
was not represented and the appeal was 
allow.ed ex parte. The ruling of the 
Board through Sir Lawrence Jenkins is 
•'to' be found in Bhagwandca Parcuram y. 
Burjorji^nttonji Bomanji (18). Except 
for the finding that, in the oircqm- 
stanqgp of that case, oommon intention 
was in fact absent, 1 share the difSculty 
expressed by McLeod, C. J., in Manilal 
Bagkunath y. Badhakisson Bamjitcan 
( 19) in discovering what l ega l princip le 

17. AIR 1»11 Bom 819=20 1 0 884=38 Bom 
204. 

18. A1B1917 VO 101=44 IC 281=18 I A 
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was intended to be laid down.- In Mani' 
lal Baghunath v. Badhakisson Bamji. 
wan (19), the whole matter came again 
before the Bombay Court in appeal and 
BO far as matters of principle are eon. 
cerned this is the authority which I pro¬ 
pose to follow. At p. 406 (of 45 Bom.)*b 
is pointed.out that: 

“If the contract between the two is a contract 
of employment, such a contract can never by its 
very nature come within the definition of a 
wagering contract and the pukka adatia must 
win unless the constituent can bring the con¬ 
tract within the provisions of Bombay Act 3 of 
1866." 

At p. 419 (o/ 45 Bom.) it is pointed 
out that the pukka adatia by reason of 
the fact that he creates no contract bet- 
ween Bombay merchant and up oountry 
^ constituent is excluded from any class of 
meroautile agent. In other words he is 
*a seller. At p. 424 (of 45 Bom.) the 
Court found an understanding that all 
transactions should be closed by pay. 
ments of differences not only between 
plaintiffs and defendants but also bet¬ 
ween the plaintiffs (pukka adatia) and 
■ the persons with whom the plaintiffs 
had made covering contracts. The pas- 
sage appears to me to relate to a oondi- 
tion of affairs very similar to those dis¬ 
closed by the evidence in the present 
case. Finally in Chong Wong v. Brij- 
mohan Dhandhania’s case (1), Fanok- 
ridge.J. inclined to the view that, by rea¬ 
son of Cl. 26, Ex. A, the so-called broker 
was in fact a principal. For reasons 
above explained, with this view I agree. 
In other words, the ingenious attempt of 
the East India Jute Association, Ltd., to 
devise a system whereby the whole 
transaction could be confined to A, B 
yet reserving to B the privilege of im¬ 
munity from the effects of the law as to 
wager fails. (3) There remains the 
question, whether there was oommon in-| 
tention in fact. Now, I agree with every-, 
thing that has been said as to the neces-’ 
sity of adequate proof of oommon inten-| 
tion, subject to this, that in the normal, 
affairs of life one cannot expect oommoti 
intention tdbe declared in writing, sealed 
signed and delivered. I agree that there 
must be enough to make the inferencej 
certain the parties agreed not to give or 
take delivery, I agree also that the dis¬ 
tinction between speculation and wager 
must be borne in mind. First, as re¬ 
gards oommon intention, between plain¬ 
tiff A and the defendant B. Of the two. 
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other things being equal, I do not lor 
a moment say that I should ‘prefer 
Karuna's evidence. The defendant 
Sobhaohand seemed to me a perfectly 
respectable business man, carrying on a 
business which he regards as respect¬ 
able, and doing business so far as this 
case is concerned in a perfectly respect¬ 
able manner." 

But I do hold that enough was said 
and done between the parties to make it 
perfectly clear that there was to be no 
giving or taking delivery and that that 
was the agreement. I think that Shi- 
shirkumar Bay is to be believed to this 
extent, that he did explain the whole 
system to the plaintiff. Sobhaohand 
himself states that he did so (questions 
147 and 267). I have no doubt that the 
plaintiff stated that he wished to do 
"fatka business” and that the parties 
agreed to do such business to which they 
attach a common meaning, "wager.” 
Secondly, as regards common intention 
between A and 0, the other broker, 1 
take the view that if A proposes to 
wager and C proposes to wager, there be¬ 
ing no meeting between the two, if the 
two parties are brought into relation¬ 
ship by some intervening machinery 
common intention would exist. That 
is to say, if you can regard these trans¬ 
actions as contracts between A and 0, 
as I do not, then assuming the condi¬ 
tions above described the contract bet¬ 
ween A and 0 would be by way of wager. 
In this case, although there is no direct 
evidence, I would be prepared to draw 
the inference that in all the transactions 
in suit the "other modis” with whom 
the defendant made covering contracts, 
also had the intention never to give or 
take delivery: See for a similar finding 
Manilal. Baghunath' v. Badhakisson 
Ramjiwan (19). The whole system and 
evidence points to such a conolosioD. 1 
do not intend that anything I have said 
should be regarded as a finding against 
the East India Jute Association, Ltd., 
*or as to the transactions of the associa¬ 
tion. On the contrary, it appears to ms 
that its system is admirably adapted to 
various classes of business, substantial 
trade, speculative trade, and wi^eringi 
My decision is solely a decision that the 
plaintiff was gambling with Sobhaohand. 
The plaintiff is entitled to have the 
award set aside. 

As regards costs, I take a definite 


view. The plaintiff considers that he 
has some grievance in regard to his 
directions to sell on 12th October. As- 
far as I am ooneerned, that is not.estab¬ 
lished to my satisfaction. 1 do not say^ 
the system as it has been described- 
could not lead to abuses.. But in thlh 
case Sobhaohand struck me as an honest 
man. The plaintiff has set up a case of 
fraud.,He has set up a cate under S. 236,. 
Contrs^t-ji^ct, whiUh bn my finding, that 
heknebt^^«C.t]lli^%eU what Sobhaohand 
was going .|b.:db i^d wBat position h»' 
■was Oourk'-.does- 

not enjforoe.;W'ai^ihg‘.)^htraot8,. and. ao- 
cording to* my yiewiwlll^^ iiide'awarda- 
bassd on.;i^erihiK;.obiht^ But it 
seems to me Ws^er as- 

long as they win land to ^te^iatb their 
losses when they lose is nbt d^bburaging 
but rather eno^ragitig pertons.v^^ wish* 
CO gamble. 1 therefore prop<H!e to make 
no order as to co^s. 1 have heard Mr. 
Boy on the question of costs. Bight or 
wrong, the. view which I have already 
expressed is the one that appeals to me. 

K.S. Order accordingly. 
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0. 0. Ghosb and S. K. Ghose, JJ. 

Jyoti Brosad Singha Deo Bahadur — 
Appellant. 

V. 

Kenarem Duhey and others —Bespon- 
dents. 

Appeal No. 137 of 1929, Decided on 
8 th February 1938, against original de¬ 
cree of Dist. Judge, Burdwan, D/ 29tb- 
January 1929. 

Land Acquititioa Act (1894), S. 30—Com* 
paniation awarded to kheraji brafamottardara- 
for aequMtion—Minerals not acquired—No 
abatement of rent claimed—Zamindar ia net 
entitled to parfkipate in cempensation — 
Landlord and tenant. 

Kheraji brahmottardan were awarded eom- 
penaatlon for aosnieitioa of laoda. The 
rale to wklQb'tbb.samlndar was entitled were not" 
acquired, UCK WM an abatement of rent olaimed 
or allow^ Df each aoquiaitiott: , 

Seldx tils ramindar was not entitled.,jto any ' 
portion of the compensation money: SO Cal 801;. 
HCLf 062; 17 10 163 and AIR 1914 Cal 736, 
Be/. [P 76fl C 2] 

AT. N, Biroar and Karunamoy Ghose — 
for Appellant. 

Joges Chandra Boy, Oopendra Krishna. 
Banerjeat Puma Chandra Chatterjea and 
Sailendra Nath Banerjea —for Bespon.- 
dents. 
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C. C. Gliase, J .—The facts giving rise 
to this Appeal, shortly stated, are as fol- 
lows: 73 bighas 3 eottas and 1 ohbitaks 
of land in Hlauza Dosra Napuria were 
acquired under the land Acquisition Act. 
It appears that the land in question was 
in the actual possession of Messrs. Apoar 
A Oo. They were tenants under certain 
£heraji Brahmottardara ‘and these latter 
held the land under Baja Jyoti Frosad 
Singh Deo Bahadur; aamindar of Panoh. 
kote. Messrs. 4^oar A Go., were awarded 
a sum of BSi 18,307-11-0 as com¬ 
pensation and they were satisfied with 
the >award. As regards the rest of 
the parties, namely, the zamindar and 
the Eheraji Brahmottardara a sum of 
Bs. 30239>ll-9 was awarded. Thera is 
•dispute between the two sets of persons 
viz., the ztfmindar and the Kheraii" 
Brahmottardars as to the division of < 
this last mentioned sum of money. The 
District Judge, on consideration of the 
evidence adduced in the case, came to 
the conclusion that no part pf this said, 
last mentioned sum should go to the 
zemindar but that the entirety of the 
sum should bs divided among the Ehe¬ 
raji Brahmottardars. It is against this 
judgment that the present appeal has 
•been preferred. 

It appears that the minerals to which 
the zamindar would be entitled have 
not been acquired under the Land Acqui¬ 
sition proceedings. That has been made 
clear to us by the production of the 
original . declaration under the Band 
Acquisition Act and the learned Advo¬ 
cate-General who appears on behalf of 
the appellant has not pressed any claim 
on account of minerals. We need not 
therefore take into our oonsideration the 
<luestion as to whether or not the zamin¬ 
dar had been deprived for all time of 
all the minerals under the land which 
was acquired. That -being so, the only 
^.^naiestion is whether the zamindar had 
^ made good his claim to participate in 
the sum Iff Bs. 30259-11-9. Now it ap¬ 
pears that there were three tmouzas«in 
respeet of which satisfactory documen¬ 
tary evidence has been produced (see in 
this connexion,. Ex. 19) from which it is 
clear that the rents payable in respect 
thereof have remain^ the samh from 
the Bengali year 1197 corresponding to 
1790 A.D. It is also clear from Ex. B 
printed in the paper-book in this case 
* and from the record of rights that these 


•rents whioh are set out in Ex. 19 have 
temaihed the same till, at any rate, 
1924 and that one of the mouzas, namely 
Dosra Napuria is included in mouza 
Santa which again is included in mouza 
Narsbingband. From these documenjis 
the oonolusion may fairly be drawn 
that so far as Dosra Napuria is concerned, 
the rent has remained unaltered from 
1790 A, D., and in that state of circum- 
Stanoe the further oonolusion follows 
that the rent in question is mokarari 
rent and that save and except a sum of 
Bs. 2-8-0 the 'landlord is not entitled to 
anything else per year on account -of 
rent. 

The question therefore is whether the 
landlord, i. e,, the appellant is entitled 
to anything else, except the capitalised 
value of the rent which he was getting. 
It is clear from what has been stated to| 
us at the Bar that no abatement has. 
been allowed and the respondents have; 
informed us that no abatement of rent| 
is intended to be claimed on behalf oi 
the Brahmottardara on account of thej 
area acquired. That being so, no ques i 
tion of the landlord being allowed the 
capitalised value of the said sum of 
Bs. 2-8-0 or any portion thereof need bo 
taken into consideration. Now if there¬ 
fore the landlord does not sutler any. 
abatement or diminution of rent, then, 
on the state of the authorities in this.' 
Court and also on the facts of this oase.j 
it is clear that he cannot get any portion! 
of the compensation money awarded byl 
the land acquisition Collector: See in 
this connexion, the cases reported in 
Dinendra Narain v. Tdiiram (l) lihu- 
pati Eoy v. Secy of State (2) Biprodas v. 
Sa^at Chandra (3) and Gunpat Singh v. 
Motichand (4). That being so, this 
appeal has no substance and must, ac¬ 
cordingly, be dismissed with costs. We 
assess the bearing fee in this appeal at 
15 gold mohurs. 

8. K. Ghose, 7.—I agree. 

K.S. Appeal dismissed. 

Tll'oiO^aTCarSOlst O W N 8107 
2. 1907 « C L J 662. " 

8. (1912) 17 IC 188. • 

4. AIR 1914 Oal 726«:17 IC 171. 
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0. O. Ghosb and S. K. Ghose, JJ. 

Shyam Sundar Dehanahi —Plaintiff— 
^.ppollant. 

V. 

. Sm. Kamal Kumari Da$si and others 
Defendants—Bespondents. 

Appeal No. 1 of 1932, Decided on 8th 
December 1932, from original decree of 
Dist. Judge, Birbhum, D/. SOth Novem. 
bar 1931. 

(a) Will—Onus of proving that will ahould 
he admitted to probate ie on person pro¬ 
pounding will—In auch caees Court should 
first look to positive evidence of execution 
-end then test it bir terms of will — Court 
should not embark on an inquiry as to execu¬ 
tion of will by discussing its terms seriatim 
at considerable length. 

The onua of proving that a will should be ad- 
ouittod to probate is on the parson propounding 
the will. The pioper proecdure to be followed 
by tho Court, in such cases, is to look at tho 
positive evidcuce iu favour of exesution in the 
iirst piece, and then only to tost th.at by evidence 
•of tonus of tho will. No doubt where the cir- 
cuoistaucoB are sucli as cast suspicion upon the 
tact of tho execution of the will the Court, in 
examining tho evldonco bearing ou that point, 
\r'ill of nooessily exorcise Ihu utmost vigilance 
and will insist upon tho propouudor removing 
all grounds of suspicion that might exist. This 
process is not to be reversed, and tho Court 
should not ombark upon animiuiry as to whether 
or not the will has been executed by discussing 
seriatim and at considerable length the terms of 
svill :AIJ{ 1922 P C 315 and 21 Cal 279, Bef. 

IP 770 0 1, 2] 

(b) Evidence—Value. 

Because a person is a very junior muktoar and 
young man, that is no reason by itself for Ais- 
•cardiug his evidence. IP 773 C 1] 

(c) Appeal—Though regard must be had to 
finding of fact of trial Court, appellate Court 
can come to its own conclueion. 

In questions relatiug to facts, although regard 
must be had to tho finding of a Ciourt of first 
iustaucel the appellant is entitled to invite the 
appellate Court to come to its own independent 
conclusions thereon. LP C 21 

A. K. Hoy, Bijan Kumar Mukherji 
and Kari Prasanna Mukherji — for Ap¬ 
pellant. 

N. K. Uasu and Surendra NathBasu 2 
—for Respondents. 

O. 0. Ghose, J. — This is an appeal 
.Against the judgment and decree of the 

District Judge of Birbhum, dated 30th 
November 1931, refusing probate of the 
will of one Bamaprasanna Debani|»hi, 
dated 16th January rl930. The testator 
about the time of the execution of the 
will was about 36 or 37 years of sgs and 
ha died on 19th March 1930,after having, 
it is alleged, executed the said will. 
So far as the signatures on the will it- 
•sslf are concerned, it is not disputed that 
1933 0/97 & 98 


those signatures were those of the' testa¬ 
tor. But what is suggested on behalf of 
the objeotors is that those signatures had 
been put by the testator sometime pre¬ 
viously on blank pieces of paper and that 
such papers bad been left by him with 
Shyam Sundar Debansbi and that the 
latter in conspiracy with a nunaber of 
other persons had written out on these 
blank papers a will purporting to be a 
will of' the testator. In other words, 
the cohtiration is .that the body of' the 
will is a iforgeiry and thjat there is inter¬ 
nal evidenoe to shbw that the will itself 
had not been duly, execute^, by. the tes¬ 
tator. It is further, contended that if 
one examines the edhtehtt ojf the will, 
the Irresistible conclusion, is that the 
will is of such ah. extraordinary charac¬ 
ter that very grave suspieibn must attach 
to the will and that in,the circumstances, 
a Court of probate will not admit the 
said will to probate unless and until the 
propounder satisfied the conscience of 
the Court that.the will ie a.genuine one 
and that it was duly executed by the 
testator and that the oiroumstanoes 
alleged on behalf of the objectors, pro¬ 
perly scrutinised and analysed, do not 
throw any suspicion whatsoever upon 
the question of the execution of the will 
by the testator. 

Now, the learned Judge has gone into 
the matter at very great length. He 
has in his judgment discussed almost 
every poict that was raised on behalf of 
the objectors and he finally came to the 
conclusion that the will wai| of such ah 
extraordinary oharaoter, having regard 
to the state of the family of the testator 
to the fact that the will was alleged to 
have been executed by a young man of 
36 or 37 and to the character of the dis¬ 
positions themselves, that taking all 
oiroamstances into consideration, it was 
impossible to bold that the will had 
been executed by the testator. 

The learned Judge after setting ont 
the facts relating to the testator’s family 
and the circumstances under wfmh the 
will came to be executed as alleged,goes 
on to examine the reasons given by the 
propounder why the testator thought it 
right to make a will. Those reasons, 
according to the learned Judge were in¬ 
sufficient and the learned Judge found 
that the main reason alleged on behalf^ 
of the propounder, namely that the tes-* 
tator was on terms of enmity with bis 
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ieaaDtjB, that ‘6be testator bad instituted 
as many as 200 suits against bis tenants 
in the Settlement Court and that be was 
in danger of his life, was not a ground 
either eubstantial in itself or a ground 
for.which there was even material in 
fact. The learned Judge then goes on 
to the question about the preparation 
of a draft and although he finds that 
according to the propouncter no less than 
two drafts had been prepared, such drafts 
had.not been produced and that that in 
itsslf was a oirctunstanoe which oast 
doubt on the question of the execution 
of the will by the testator. He then 
procesds to examine the evidence of the 
execution, and attestation of the ezeou. 
tion by the various witnesses who had 
been called before the learned Judge. 

In cases of this description although 
no doubt the onus probandi is on the 
person propounding the will, it is useful 
to remember that the proper way, to 
look at'the question as to whether or not 
a will should be admitted to probate, is 
to proceed in the manner indicated by 
their Lordships of the Judicial Com¬ 
mittee in the case of Bulli Kunwar v. 
Bhagirathi (l). Their Lordships observed 
.that a Court of probate must consider 
first the question of the execution of the 
will. In a case where the trial Judge 
found that the will set up before him 
was a forgery primarily from a consi¬ 
deration of the contents of the will 
which be considered so extraordinary as 
to over-balance altogether the evidence 
of the witnesses who spoke to having 
been present and seen the testator sign 
the will and to having themselves signed 
the will as witnesses, their Lordships 
held that the trial Judge's method of 
procedure in discussing the question be¬ 
fore him was an erroneous one namely, 
first to make up his mind about this con¬ 
tents of the will and then to look at the 
'positive evidence in favour of its execu¬ 
tion from-^hat stand-point. (Per Lord 
Davey) : see also in this connexion Pal- 
chur Ankara Beddy v. Palahur MaKh- 
lakahmatna ( 2 ). 

What js meant by "due execution” 
will be found discussed at very consi¬ 
derable length in a case decided by this 
Court: Woomesh Ckunder Biswas v. 
Bashmohini Daasi (3). It will therefore 

1. (1906) 9 b W~ir^'(^l 
■ a. A I R 192-2 PC 315=70 I C 919 (P.C.). ' 

8. (1894) 21 Cal 279. 


no? be necessary for us to elaborate the 
quebion of the "due execution" of the 
will. If the Court considers that the 
"doe execution’* has been proved, thi^t 
in itself will amount to a finding that 
the testator with full knowledge of the* 
claims of his relations upon his bounty, 
with full knowledge of the state of bis 
properties and with full knowledge of 
every material foircumstance. had exe¬ 
cuted the will.. No doubt where the 
circumstances are such as oast suspicion 
upon the fact of the execution of the 
will, the Court, in examining the evi¬ 
dence bearing on that point, will of| 
necessity exercise the utmost vigilance 
and will insist upon the propounder re¬ 
moving all grounds of suspicion that; 
might exist. But it is not permissible,! 
to a Court of probate to consider aliundej 
tlie terms of the will, to consider whe¬ 
ther the terms are generous or not, to 
consider whether the rolatious who had 
natural and legitimate claims on the 
testator’s bounty, have been cut off al¬ 
together or not and thou to consider the 
"due execution” of the will with pre¬ 
conceived ideas and to hold that the 
onus probandi had not been fully dis- 
oharged by the propounder and to refuse 
to grant probate of the will. 

As we had occasion to say the other 
day there is not much difliculty in ascer- 
taining what the law is on the subject, 
and if there is as a matter of fact, no 
difficulty in ascertaining the law as laid 
down by eminent judicial authority from 
the dates of the very airly cases reported 
in 2 Moore's Privy Council Cases down to 
the present time, then the question be¬ 
comes really a question of pure fact, aye 
or no, whether the evidence of execution 
as spoken to by the attesting witnesses, 
should or should not be given credence. 

The first witness is the excontor Syam 
Sunder Debansi. (After discussing his 
evidence, the.judgmont proceeded.) As 
regards Tinoari it is said that he is a 
Naib of the Debansis and that therefore- 
be cannot be expected to go against his 
employers, the Debansis. There may bo 
some juetifioatioa for an observation of 
this character but the evidence of Tin- 
cari does not stand by itself. The evi- 
denoe of Tincari has got to be taken 
along with the evidence of the various 
other witnesses referred to above. As 
regards Madan Mohan De, the muktear. 
it. is stated that he is a very j.onior 
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muktear and that he is a y^ung gian 
of Syam Bandar’s age. Of course the 
learned Judge had before him the wit. 
qesses, an opportunity which he had and 
which we have not. But we are entitled 
•to examine for ourselves the reasons 
|given by the learned Judge for discard, 
iug the pvidenoe of these witnesses. 
Because a person is a very junior muktear 
and a young man, that is no reason by 
itself for discarding his evidence. (After 
discussing the evidence of other wit¬ 
nesses, the judgment proceeded.) There 
again the learned Judge has introduced 
Reasons in his judgment which do not 
really bear on the question of the exeou- 
tion of the will but ^hich really suggest 
that tliere were reasons for coming to 
the conclusion that the will was a sus. 
picious one. No doubt as has been ob> 
served above where the circumstanoos 
arc suspicious, the highest degree of 
vigilance and scrutiny should be exer¬ 
cised before the Court grants probate of 
a will. But it all depends upon the 
view.point you tako. If you approach 
the question of the execution of the will 
by embarking on an elaborate inquiry as 
to whether or not the contents of the 
will were iniquitous or the reverse and 
try to frame your final conclusions on 
the question of the execution of the will 
in the light of what you may cousidar 
about the nature of the contents of the 
will, then in the words of their Lord- 
ships of the Judicial Committee you 
embark upon an inquiry which is not 
]>ermissible in a matter of this des. 
cription. 

It is not to be understood for one 
second that our reading of the oases in 
the Brivy Council is this, that you must 
confine your attention exclusively to the 
due execution of the will and come to a 
conclusion one way or the other whether 
probate of the will should be granted or 
not, irrespective of the rest of the evi¬ 
dence on record. To start with, you 
have to consider the question of the 
execution of the will and direct your 
mind towards a close scrutiny of/the 
evidence bearing on the question of the 
execution of the will. Bat at the same¬ 
time you are not to overlook or disregard 
such elements of suspicion as may be 
brought to your notice. 

In other words, you are to analyse 
the direct or positive evidence as regards 
the execution of the will and try to test 


the aocuracy of that evidence remember¬ 
ing all the time what are the real ele¬ 
ments of suspicion which may attach to 
the execution of the will. Even at the 
risk of repeating what we have already 
said, it may be stated at once and finally 
that the process is not to be reversed 
and that you are not to embark upon an 
inquiry as to whether or not the will 
^s been executed by disoussing seriatim 
and at uohsiderable length the terms of 
the will.... Erom. this pmnt of view many. 
Of. the ."dxi^ielstne urged as against the 
positive evidcl^pe hearing on the question 
of the ezechtirndi do not hear scrutiny 
and examination And Oannot be regarded 
as matters forming just groiindji for 
refusing probate. We a6^P;Mf. fid^^eot 
the evidence of the exeootiOO Of the will. 

Now, as the learned Judge has dis¬ 
cussed the nature of the terms of. the 
will, it is just as well to make a brief 
reference to it. (After disoussing the 
terms, Bis Lordship proceeded.) Now, 
to put it very shortly we dp not think 
that the evidence of execution is nn- 
satisfaotory, w$ do not think that the 
evidence of execution is unreliable ; on 
the contrary we are of opinion that all 
the available evidence that could be got 
has been produced by the proppunder 
and he has fioally discharged the onus 
that lay on him. 

To sum up our conclusions, wa are of 
opinion that the learned Judge started 
with a prejudice against the propounder, 
such prejudioe having its origin in what 
he considered to be the iniquitous 
character of the will. He came to the 
ooDolusion that the will was an extra¬ 
ordinary one, he came to the oonolasion 
that the testator had no reasons whatso¬ 
ever for making the will, that ha was a 
young man of 37 and that unless danger, 
palpable dah^r, had been shown to exist 
threatening his life there was no reason 
for him to bxeoute the will. The lea^'^^ 
Judge baked his judgment really on these*^ 
two points and then he proceeded to 
consider the question of the execution of 
the will. Now, if one is satisfied about 
the factum of execution, you are not 
entitled to pay exolusive atlentiou to 
the terms of the will. 

The testator apparently had to fight a 
large army of refractory and recalcitrant 
tenants. That is not denied by the 
witnesses, for what is suggested is that 
at the time of the executicn of the will 
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lie had come io terms with a large body did not care much for her hasband but 


of bis tenants, that he was in the habit 
of addressing his tenantry who belonged 
to the Moslem faith by endearing terms 
and that he did not entertain apprehen¬ 
sions about his life. Shamsundar has 
given a detailed and graphic account of 
what the testator’s apprehensions were, 
and if once Shamsundar’s story is ac¬ 
cepted then you must come to the conclu¬ 
sion that the testator for reasons of his 
own may have thought it necessary to 
make this testamentary disposition of 
hitrproperties lest on his death disputes 
and differences arise and render it pos¬ 
sible for interested parties to squander 
away his properties including the patri¬ 
mony that be had inherited. If once 
this conclusion is reached then all the 
elaborate reasons given by the learned. 
Judge about there being no reason in 
existence for the making of the will 
would disappear. 

We are farther of opinion that the 
reasons given by the learned Judge for 
the finding that it was a forged will are 
insufficient and further that under 
no oircumstances could Shyamapada 
MukWji have been disbelieved. Nor 
was there any jastifioation for coming to 
the conclusion that Baidyanath had 
come to Court to retail a story packed 
with untruths and supporled by fanciful 
theories. There are no reasons for dis¬ 
missing Syamsundar with the curt obser¬ 
vation that because he was an interested 
party therefore no reliance should be 
placed on his testimony. If the theory 
of interestedness were to prevail the 
same standard must be applied to the 
defendant’s witnesses and it cannot be 
denied that Eamal Eumari was as much 
interested in upsetting the willasSyam- 
Bundar was for supporting the will. We 
have already given sufficient reasons for 
coming to the oonolusion that the terms 
.^^'ibe will looked at fairly and squarely 
• and from khe point of viewof theoiroum- 
stanoes surrounding the testator and 
beifig not unmindful of what had gone 
on in Vh'e past with him are not extra¬ 
ordinary. 

KamarKumari was deprived baoanse 
she never pulled on well with her hus¬ 
band, she hardly lived with her husband, 
she came only thrice during the whole 
course of her married life and on each 
.occasion she stayed only a few days and 
her subsequent conduct showed that she 


she was interested only in securing a 
large slice of the husband's properties. 
Taking all thesi circumstances into coiv 
sidaratioD and being not unmindful of 
what has been observed by the learned • 
Judge as a Judge of fact and of the 
circumstances that in questions relating 
to facts although regard must be had to 
the finding of a Court of first instance 
the appellant is entitled to invite us to 
come to our own independent conclusions 
thereon, we are unable to agree with the 
terms of the judgment and we have no 
other alternative but to direct that the* 
judgment and decree of the Court below 
should be set aside^and that this appeal 
be allowed with cos'ts and that probate 
of the will should be granted. We assess 
the hearing-fee in this appeal at ten gold 
i&ohurs. In view of the terras of our 
judgment the order appointing the Nazir 
of the District Court as Administrator 
pendente lite to the estate of the de¬ 
ceased must cease to have operation. 

S. K, Ohose, J. —I agree. 

K.S. Appeal allowed. 


A. 1. R. 1933 Calcutta 772 

Guha, J. 

Majidan Bevoa and otlicrs —Defendants 
—Appellants. 

V. 

Basanta Kumar Basu — Plaintiff— 
Bespondent. 

Appeal No. 2405 of 1930, Decided on 
19th December 1932, from appellate 
decree of Sub-Judge, Bogra, D/- 24th 
April 1930. 

(a) Evidence Act (1872), S. 92—Written 
contract cannot be varied by local cuatom. 

A written and eicprass contract cannot be con* 
trolled ot varied or contradicted bj local cnetom. 

[P 773 0 1] 

(b) Bengal Tenancy Act (8 of 1885), 
S. 178 (c)—Tenant acquiring occupancy right 
—He cannot contract hineelf out of auch 
right by executing a leaee. 

Where a tenant has acquired n right of occu¬ 
pancy, he cannot contract himself out of each 
light by executing a lease to the landlord, nor 
can the landlord base hie claim for ejectment on 
each lease lAlE 1930 Cal 816, Bef. [P 774 C 1] 

(c) Bengal Tenancy Act (8 of 1885), Ss, 3 
(3) and 4 (3)—“Tenant." 

The word “Tenant" is the Act includes an 
under-ralyat. LP 774 C 2] 

Badhabinod Pal anABhupendra Nath 
Datt Boy—tor Appellants. 

Bijan Kumar Mukerji —for Respon¬ 
dent. 

Judgment. —The suit out of which this 
appeal has ariseu, was for ejeotmaut of 
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an uader-raiyafc, according to ttio tefms 
of a registered lease executed by him 
(the under-raiyat) on 15th Agrahayan 
1^24 B. E. The defence of the under, 
^raiyat was that be had acquired right of 
occupancy by custom,and was not liable 
to be ejected. The right of occupancy 
claimed b^ the under.raiyat was recorded 
in the settlement records, as finally 
published. The controversy in the case 
before the lower Oourts appears to have 
centered round the question whether the 
terms of the contract evidenced by the 
registered lease could bar the operation 
of the local custom, in the matter of 
acquisition of occupancy right, as claimed 
by the under.raiyat. The trial Court 
answered the question in the negative, 
and in that view of the case, held that 
the defendants could not be ejected from 
the lands in suit, in which he had ao. 
quired right of occupancy by custom. 
On appeal by the plaintiff, the decision 
arrived at by the Court of B'irst Instance 
was reversed. According to the learned 
Subordinate Judge in the .Court of appeal 
below, the settlement record had been 
rebutted and the defendants wore held 
not to have acquired a right of occupancy 
by local custom; a decree was therefore 
passed by the lower appellate Court, 
entitling the plaintiff to get khas posses- 
sion of the lands in suit. The Court of 
appeal below based its decision on the 
decision of the Court in the case of 
Mahammad Ayejuddiv v. Prodyat Kumar 
Tagore (1), in which it was held in the 
case of a tenure, that an agreement 
where the tenancy was non-transferabla 
in express words, no evidence could be 
given of the customary transferability 
of tenures in the locality; deducing from 
jtha said decision that evidence of custom 
jin respect of a tenancy was inadmissible 
jwhere the custom alleged was contradio. 
jtory to the terms of a written agreement. 
No exception can, to my mind, be taken 
to the view expressed by this Court in 
*tbe decision referred to above, aud which 
is in consonance with the observations 
of Story, J., in The Sohoon^r Betide (2), 
which are quoted in the traitises on the 
Law of Evidence, where the very emi¬ 
nent Judge said : 

“ But I appeehead that it can never be proper 
to report to any u^ago or custom to control or 
vary positive stipulations in a written oontraot, 
and a fortiori not in order to contradict the same. 

1. AIR 1921 Cal 741=61 I C 603=48 C.il 359. 

2. 3 Sumn 567. 


An express contract of the parties is alw'aye ad¬ 
missible to supersede or vary or control n usage 
or custom; for the latter may always be waived 
at the will of the parties. But a written and 
express contract cahaot be controlled or varied 
or contradicted by local custom; for that would 
not only bo to admit parol evidence tocontfol, 
vary or contradict written contracts, but it wonld 
be to allow more presumptions and. impUeationa, 
properly arising in the absence of any positive 
expresaiOBS of intention, to control, vary or con¬ 
tradict; the moat formal and deliberate doolara- 
tfons of the parties.” 

lu the case bd|ore US, the pcsition is 
that there is-i(h9: in the finally 

published record of riglits,. showing that 
the defendant, sin. under-ntiyat, had 
acquired right of: Ocettpsnoy in the lands 
in his poBsesaion; hY o^ttoui. ptevolent 
in the locality; the ststttto^ yMSamp* 
tion attaching to this entry iutd to be 
rebutted by tbe plaintiff in the suit; and 
the way in which he sought to rebut the 
presum ptioo .was by the contract bet- 
ween tbe parties, ss Svidenoed by the 
registered lease, by which the tenant 
defendant in the suit acknowledged the 
plaintiff.iandlord’s right to ejectment, 
after the expiration of the lease in 1332 
B. E. In niy judgment, the question in 
tbe present case is not whether evidence 
of custom was admissible where the 
custom alleged was coutradictory to tbe 
terms of a written contract, nor also 
whether the contract was inconsistent 
with the growth of custom as propounded 
by tbe lower appellate Court; nor is the 
real question for consideration in the 
case, whether the oontraot oontained in 
the written lease could bar the opera¬ 
tion of local custom, as stated by the 
trial Court. The question is, could the 
tenant, as an under-raiyat, with a right; 
of oocupancy acquired by custom, con¬ 
tract himself out of bis right so acquired. 
The learned Advocate for the defendants- 
appellants, the successofs-in.interest ofl 
the original tenant defendant in the 
has placed reliance on tbe decision of - 
this Court iq the case of Abdt^l Hamid 
y.Bdkuh AU Pandit (3), in which it was 
held that where an under-rai^t was 
recorded in the record of rights as hav¬ 
ing a tight of occupancy, it must be pre¬ 
sumed that that right of occupancy has 
been acquired by him by virtue of a 
custom; it is for the plaintiff in a suit 
for ejectment to show that an entry to 
that effect in the record of rights U 
wrong._ 

iTAIR 1980 Oal 316=123 I 0 2P6. 
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The proposition as laid down in the 
above decision must be aoeepted as a 
correct proposition of law; but. it doss 
not deal with the question requiring 
consideration in this case. The question 
B(ill remaios whether the written con. 
tract as evidenced by the registered lease 
executed by the tenant renting to eject* 
ment could rebut the presumption in 
favour of the tenant as to his having 
acquired a right of ocoupanoy, which 
precluded the landlord from seeking 
jejeotment. iShe-^estion thus arising 
for consideration, as has been mentioned 
already, was whether the tenant could 
contract himself out of his right as an 
occupancy raiyat; could the plaintiff 
landlord insist upon his right to eject 
the tenant by virtue of a contract which.. 
does away with the right of occupancy 
acquired by the tenant.' This leads'us 
to the consideration of the operation of 
the st%tutory provisions contained in the 
Bengal Tenancy Act, if any, bearing 
upon the subject. In 8.178 of the Act, 
it is expressly provided that nothing in 
any contract between a landlord and a 
tenant shall take away an occupancy 
right in existence at the date of the con¬ 
tract. Bo far as the case before us is 
concerned, upon the settlement records, 
the tenant bad acquired a right of occu¬ 
pancy; could that right, which must be 
treated as a right in existence, be taken 
,away by any contract between a landlord 
and a tenant ? As the provision of the 
law stands, the contract would be wholly 
inoperative in the matter of the land¬ 
lord's right to eject the tenant on the 
land in suit, if the word "tenant" used 
in 8.178, Bengal Tenancy Act, includes 
an under-raiyat. 

The word "tenant" has been defined 
in the Act; it means a parson who holds 
lands under another person, and is, or. 

for a special contract wohld be, 
'tiable to^ay rent for that land to that 
person. The definition, as it stands, 
does np^ exclude an nnder.raiyat. ^In 
addition of the definition of the word 
tenant” there is, in the Bengal Tenancy 
Act, a Oh'apter dealing with the "classes 
of Tenants", coming within the purview 
of the Act; and in S. 4 contained in that 
Chapter, the classes of tenants have 
been enumerated. In 8. 4 (3) under- 
vaiyats, that is to say, tenants holding 
whether immediately or mediately under 
raiyats, are classed as tenants. The 


Ben'gal Tenancy Act therefore specifically 
keeps-tbe under-raiyats within the opera¬ 
tion of that AciT, and in that view of the 
matter, S. 178 (o) to which reference ha&* 
already been made, is a positive provU 
sion contained in the statute, which 
negatives the plaintiff's case, so far as 
his claim for ejectment, as made in the 
suit was concerned; if the occupancy 
right was in existence at the date of the 
contract evidenced by the lease on which 
the plaintiff bases his claim for eject¬ 
ment, the contract could not, under the 
law, take away the occupancy right of the. 
tenant if it were in existence at the date 
of the contract in 1324 B. E. The Courts 
below have not come to any finding on 
t;he question as to when the defendants' 
right of occupancy came into existence; 
the entry in the record of rights cannot 
help the defendants for determining that 
question, inasmuch as the entry was made 
some time after the .lease was executed 
by the tenant, in the year 1324 B. E. 

In my judgment therefore the case has 
to be sent back to the Court of appeal 
below, for the purpose of determination 
of the question as to whether the right 
of occupancy claimed by the tenant, and 
as recorded in the record of rights, came 
into existence before theyear 1824 B. E. 
If the tenant had acquired right of occu¬ 
pancy before the year 1324 B. E., that 
right Could not be taken away by the 
registered lease executed in favour of 
the landlord in that year, and the land¬ 
lord's claim for ejectment could not 
succeed. In the result, the appeal is 
allowed, and the case is remitted to the 
Court oj appeal below, for a rehearing of 
the appeal before it, in the light of this 
judgment, on the materials on the record, 
and on further materials, consisting of 
documentary and oral evidence, as may 
be placed before the Court by the parties, 
in support of their respective cases. The 
costs in the litigation up to the present 
stage, including the costs in this appeal,. 
are to abide result on remand. Future 
costs are to be awarded according to the 
discretion of the Court below. 

K.S. Case remanded. 
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A. I. R. 1933 Calcutta 775 * 

Mukerji, j. 

OoJam Nabi Mridha —PlainHff^—Ap- 
j^ellant. 

V. 

Mafijaddi and others — Defendants— 
Bospondents. 

Appeals l^oa. 3021 and 3022 of 1930, 
Decided on 7th February 1933, against 
decrees of Addl. Sab-Judge, BaokeKgonj, 
D/. Slat May 1930. 

Bengal Tenancy Act (1885), S. 22'^Pur* 
chaae of non-tranafarable occupancy bolding 
by coiharer landlord—Hit cotharert are ea* 
<titlad to treat holding at abandoned and take 
potteaaien<to the extent of their afaaret. 

A purchase by the cosharer landlord of a non- 
tranaferable occupancy bolding, in respect of 
which ho is a cosharer landlord, entitles hia 
cosbarois to treat the holding as atondonod and 
to take khas possessson of it to the extent of 
their shares ; Alfl r.)ii3 Cal 687, Er/; AtB 1923 
Cal 701 and AIM 192G Cal 158, not Foil. 

tP 778 C 31 

Jatindra Nath Sanyal — for Appel¬ 
lant. 

Abinash Chandra Guha and Srish 
Chandra Dutt —far Bespoodents. 

Judgment, —Those two appeals arise 
out of two suits which were instituted 
by the plnintil'f to eject the defendants 
on the allegation that they hold the 
laud as under-raiyats and the periods of 
their leases have expired. The alleged 
nuder-raiyati holdings consist of two- 
thirds and one-third shares of the land 
of a holding which belonged to one 
Amjad Ali Mridha under a purchase 
made by him in 1322. In 1324 Amjad 
Ali granted the two under-raiyatis for a 
period of nine years. In 1332 the plain¬ 
tiff purchased the interest of the heirs 
of Amjad Ali. The suits were dismissed 
by t|;ie Munsif and his decision has been 
affirmed on appeal by the Subordinate 
Judge. The plaintiff has then preferred 
thesa-appeals. The oontroverejikin.these 
appeals relates to the question of mierger, 
which was the main plank in the case 
for the defence and which arises in this 
•way Amjad Ali had, at the date of hie 
purchase of the raiyati in 1322, a share 
in the howla to which the raiyati was 
subordinate. It was oonteadod that on 
his purchase the subordinate interest 
which be acquired became merged in the 
superior interest which he had held 
from before and that, accordingly, the 
subordinate interest which Amjad Ali 
created in favour of the defendants 
could only be a raiyatrand not an under- 
raiyati. 


It has been found that the holding 
which Amjad Ali purchased was a non- 
transferable oconpanoy bolding.. The 
Babordinate Judge was of opinion, on 
the strength of two decisioue of. this 
Oourt, ode in the case of Boshan Alt v. 
Chandra Mohan (l) and the other in th'e 
6tM ot Hoohanuddi v. Abdu} 3akim (2), 
that Ben. Ten. Act, would apply 
to bill -oeeupanoy holdings, transferable 
as weitag joon.'transferable. This view, 
it .ma;^<^he stated, is not the view 
genuraUy a^l^^ hy this Oonrt and is 
directly !adt.ggohigtio to the Urge body 
of oases Which'M doyrn the! 
law that a purChatw by;t^ ohsfaarerl 
landlord of a noii;(nra&8forahl«QCCuphncy 
holding, In respect of #hioh he. ig; a co- 
sharer landlord entitles his ob^arere* toj 
treat the holding as abandoned . and toi 
taka khas posseaaibd of it to. the -eitent 
of their shares: lina Sarai Chandra Saha 
V. Sepin Bshary Chiadirapatti X^). 

Indeed, the learned advocate for the 
respondent has not sought to support the 
view on which the learned Judge has 
proceeded, but has endeavoured to make 
out that independently of that seotion 
there was a merger, I have oarefuily 
considered hie arguments, but I regret 
I do not see how it can be said that 
because the holding was non-transfer- 
able, Amjad Ali should be regarded as 
having purchased a holding which was 
extinguished by the purchase, so that 
the only interest which Amjad Ali was 
capable of creating was a raiyati and 
not an nnder-raiyati. I do not find any 
indication of any intention on the part 
of Amjad Ali not to keep his two into- 
tesls separate from each other. The 
rent-deoree which the plaintiff obtained 
against the deifcndants euffioiently estab¬ 
lished the .Validity of the plaintiffs' 
purebaM of Amjad Alt’s interest and the 
pleintid? seems to me to be oompeteni,i,.to^ 
deal' with ' the defendants just in the 
same Amjad Ali oonld have.dono. 

On the whole I can see nothhjg vvbich 
can rightly stand in the way of the 
plaintiff’s obtaining a decree in ejeot- 
ment against the defendants. But I 
agree with the Courts below in - bolding 
that the defendants are entitled to the 
compensations reserved by the agree¬ 
ments, Em. a and B. It appears that 
1. AIB 1933 Cal 701=60 Cal 749-=76 I 0 447., 

3. AIR 1926 Cal 168=901C 816. 

3. AIR 1933 Cal 687. 



776 Calcutta Colbbbt v. Colbert 1933 


the plaintiff 'while making the parohase 
was fully alive to the contingency of 
having to pay the compensation in case 
the defendants are ejected. The result 
is that in my judgment these appeals 
should be allowed in the following terms: 
• That the decrees passed by the Ooorts 
below should be vacated and in lieu 
thereof a decree should be passed in 
plaintiff's favour to the effect that on 
the plaintiff's depositing Bs. 3S3-5.4 in 
the Court of first instance for payment 
to the defendants by the end of the 
current Bengali year, the plaintiff will 
have a decree in ejectment of Bent Suit 
Bo, 2917 of 1927, and on a similar pay¬ 
ment of Bs. 166-10-8 in the said ^ Court 
within the said time the plaintiff will 
have a decree in ejectment in Bent Suit 
No. 2916 of 1927, and it be ordered that 
in case the condition is not fulfilled as 
regards any of the suits, the appeal in 
connexion therewith will stand dis¬ 
missed.* There will be no order for costs 
in this litigation in any of the Courts. 
Leave to appeal is asked for but it is 
refused. 

E.S. Order aceordinglif. 


A. I. R. 1933 Calcutta 776 (1) 

Lobt-Williams and Henderson, JJ. 

Superintendent and Remembraneer of 
Legal Affaire, Benpaf*~>App6Uant. 

V. 

Luehmi Narayan Barman and another 
—Bespondents. 

Criminal Govt. Appeal No. 2 of 1933, 
Decided on lOtb August 1933. . 

Criminal P. C. (1898), S. 417—Appeal by 
Local Government from order of ncquittel 
by Special Magiatrota appointed under Ben* 
gal Act 12 ef 1932 ii not competent—Bengal 
Suppreaeion of Terreriet Outrage* (Supple¬ 
mentary) Act (24 ef 1932), S. 5. 

An appeal to the High Court by. the Local 
Goveraiaent from an order of acquittal poamd by 
a special Magistrate appointed nndet Bragal Act 
12 011932 is not competent under S. 5 of Act 24 
2rt332. IP 776 C2 ] 

B. t>as Gupta, Jogie Chandra 
Sinhq,] Heramba Ch. Ouha, Joy Gopal 
Ohose andl Kamalesh Sen —fgr Accused. 

Khundkar and Anil Chandra Bai 
Chaudhuri-^iat the Crown. 

Henderson, J. —^This is an appeal by 
the Local Government under S. 417, 
Criminal P. C.. against an order of. ac¬ 
quittal passed by a Special Magistrate 
appointed under the provisions of Act 12 
of 1932 of the Bengal Legislative Coun¬ 
cil. A preliminary objection has been 


taken to the effect that the appeal is 
incompetent. Mr. Khundkar has argued 
that the wording of S. 417 is sulfioiently 
wide to cover the present case. It ib 
quite clear that an accused person con¬ 
victed by a Special Magistrate could 
have no appeal apart from the special 
provision. S. 404 provides that no ap¬ 
peal shall lie, except as provided by the 
Code or by any other law for the time 
being in force. There are no special 
Magistrates under the Code and there is 
no provision in Gh. 7 for an appeal 
against the conviction by such a Magis¬ 
trate ; for example, it would not be pos. 
Bible to say whether such an appeal 
would lie to the District Magistrate, to 
the Court of Session or to this Court. 
Mr. Khundkar has therefore argued that 
■ vshile it is necessary to provide specifi¬ 
cally for an appeal by an accused person 
it is unnecessary to do so in the case of 
an appeal by the Local Government 
under B. 417, because the section doesj 
BO by its own terms. It is unnecessaryi 
for us to decide this point, because ini 
our judgment the present case is con-| 
eluded by S. 5 of Act 24 of 1932 passed) 
by the Indian Legislature. 

On this point Mr. Khundkar has at¬ 
tempted to argue that an acquittal ia 
not an order or sentence. In our opi¬ 
nion, it would be impossible to uphold 
such a contention ; but in any case, the| 
section goes on to say that no Court) 
shall have jurisdiction of any kind in) 
respect of any proceedings of a Special) 
Magistrate, save as provided in the Local 
Act as supplemented by this Act. It is 
therefore clear that this appeal is in. 
competent under this section and w& 
therefore dismiss it. * 

Lort-Williams, J.—l agree. 

K.S, ^ Appeal dismissed,. 

A. 1. R. 1933 Calcutta 776 (2) 

M. 0. Ghose. J. 

S. W. Colbert —Petitioner. 

V. 

Mrs. 3, Colbert—Opposite Party. 

Criminal Bern. No, 1104 of 1932, De¬ 
cided on 6th December 1932, 

Criminal P. C. (1898), S. 488—Compro- 
mlie of procnedinge under S. 488—Enforce¬ 
ment of cempromiee ie within juriediction of 
civil Court end it cannot be incorporated in 
order of MagUtrate. 

Whete in a procoeding for maintenance under 
S. 488, the parties enter into a compromise, tho 
enforcement of the tompromise comes within 
the jurisdiction of a civil Court and not a criml* 



J 933 In re Auglo-Persian Oil Co„ Ltd., Calcutta TTT 


nal Court; and the Magistrate should tielegate 
the parties to a civil &>uit for enforcement of 
ibe compromise and should not incorporate it in 
bis order \ AI Jl 1930 Lah 621, Sel. on. 

• LP 777 0 2] 

^udhansu Sekhar Mukherji—tor Peti¬ 
tioner. 

Judgment. —In this cnee Mrei. Colbert 
made a petition against her husband 
stating that he had married her about 
K) or 17 years ago but that lately he had 
treated her badly and neglected to main¬ 
tain her; that he was living with an¬ 
other woman for the last four years and 
I'lihiscd to maintain her; that he earned 
about Its. 150 per month and she asked 
I'or a maintenance of Bs. 50 a month. 
Tiie husband stated in his written state- 
ijiont that ho married her in 1917 upon 
iier false representation, but afterwards 
siia brought into his house her illegiti¬ 
mate children and a married daughter 
with children; and he was asked to 
maintain all of them, and when be re¬ 
fused to do so ho was turned out. He 
further stated that ho was willing to main¬ 
tain her but not hor grown -up children; 
that although he was willing to main- 
tain her she refused to como to him. 
The matter was fixed for trial on a cer¬ 
tain date when the pleader of the hns- 
uand was absent and in bis absence a 
compromise petition was drawn up by 
tho pleader for the complainant to the 
oiTect that by the intorvention of friends 
the husband has agreed to pay Bs. 3C 
per month as maintenance towards the 
wife. The learned Magistrate thereupon 
ordered that the defendant Mr. Colbert 
(io pay Bs. 80 per month as a separate 
maintenance to the wife, Mrs. Colbert. 
The present rule was issued on two 
;;rounds,* namely, (l) that the order of 
the Magistrate is had in law, and {2} that 
the petitioner not having been a con¬ 
senting party to the oompromise, the 
case should not have been disposed of on 
the basis of the compromise. 

,No one has appeared to oppose the 
rule. The learned Advocate for the peti¬ 
tioner has nrged that the petitioner very 
foolishly agreed to the compromise with¬ 
out understanding the true import of it; 
that in fact he did not agree to pay 
Hs. 30 per month to the wife for living 
separately from him; that his proposal 
Was to maintain her if she lived with 
him; and that be is willing to maintain 
her if she live with him without the 
thrown up children. The learned advo4 


cate quoted a Lahore case Sham Singh v. 
Mt. Bakam Devi, A. I. D. 1930 Lah. 
521 where it was laid down that, where* 
in a proceeding for maintenance under 
’ B. 188 the parties enter into a compro¬ 
mise, the enforcement of the conipree 
mise comes within the jurisdiction of a 
civil Court and not a criminal Court; 
and urged that in this case the learned 
Magistrate shield have relegated the 
parties to a-civil Court for enforcement 
of the eoEhpEomise and should not have 
inoorpotatf^ it in h.is order. There is 
no opposition to the-role.. . It is made* 
absolute apd the o^di^ plksed by the 
learned Magistrate is set aside. 

K.S. ima.de ahwlute^ 

A.1, Kim'caitvmiy'f 
Baskin, C. J. AMO Bt7GKLA«t>, J. . 
The Anglo Pertfan Oil Co. Ltd,, In re. 
Civil Beference. Decided on 6th Feb¬ 
ruary 1938. , ' o 

« (•) hecrnm tmx Act (1922),. 10 <2}— 

lykethar payment {« capital «iypfadHuye> 
depend* oa neinre el kkciBM* ol.'payer end- 
other related feetorii—Money paid by com¬ 
pany in lump cum as epmpcocatfon for lota 
of agency to avoid future ravenuo - eaj^ndi- 
lure at committlan U not capital expendi¬ 
ture. 

The principle that capital recall ipellt capi¬ 
tal expendltnte ox vice vetaa, is simple, bat it ia 
not necestaiily eonnd. Whether a payment ieor 
is not in the nature .of eapittd i^penditure de¬ 
pends or may depend upon the oharaoter of the 
business of the payer and upon .other factors re¬ 
lated thereto. The ease of payer and payee mnet 
be considered upon an independent statraent of 
the relevant facts proved In his presence, there 
being no overriding principle., of law that the in¬ 
come-tax authorities are entitled to tax once ah 
least on every payment. [P 779 0 1,9] 

A company paid certain amount to its agent ia 
lump sum as compensation for loss of agency 
whereby the company relieved itself of future 
annual payihento-of commission chargeable to 
revenue oocounk;, . 

hTshi I thatibej^ycaent was not capital ex- 

f iedtditnre'; Angto-Pertian Oil Co, Ltd, y, JDale, 
1989) IX B hi and A/ii 1981 Cal 676 (SB), 
Bet, , . , CP 779 C 2>- 

(b) iMeaif tfik AC2(1222}, S. 18—-Payment ' 
mede feir,'tmeVi.i»i|>roper or oblique purpose 
outside.. eelirte of business menegementT- 
Deduetlen of inch amount ia notpermi«siblo. 

If It appears from the assessee's own rase or 
the facts found, that the payment is made by 
-way of distribution of profits or is wholly, giatui- 
'^us or for soma improper or oblique purpose out- 
eide the course of business management,* the 
deduction cannot be regarded as pstmissible. 

IP 779 0 2] 

^ (c) Ineomo-tnn Act (1922), S. 10 (2) (ix) 
—Expenditure need not bo made with view 
to produce profits in year of account. 

Clause (9) of sub-S. (2), S. 10 of the Act, doe.v 
not say that the expenditure must bo made with 
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a viow to produce proQU in the year oE account: 
AIU 1921 JSom 391 and Vallatnbrosa Rubber Co. 
Lid. V. Farmer, (1910), 6 Tax cases 929, Ref. 

IP 779 0 2] 

(d) Income-tax Act (1922), S. 34— Deduc- 
'tion improperly allowed—S. 34 ie applicable 
4p put right aeeeaement—Ohiter. , 

, O&itcr.—S. 84 is applicable to put tight an 
acseesment—by which a deduction hai been 
improperly allowed. Such a ease is a case of 
iuoome escaping aBseBsmeot-'-not the whole in* 
come of the asseasea but' part of it escaping 
assessment, and there is nothing in B. 8t, which 
limits it to cases of non disclosure by the assessee, 
or discovery of new matter by the income-tax 
■authorities orllnadvertence as distinguished from 
erroneous deliberations on the part of these 
authorities: AIR 192S Mad 287, Rel on.; Ander- 
eon 6s Halstead, Ltd.^' ▼. Birrel, (1932) I K B 
m,Dist. [P780 01] 

Pugh, S. M, Bose and S. Ohaudhuri — 
for AsaeBsea. 

N. N. Siraar and Badhabinode Pal '- 
for Jnoome-taz autboritUa. 

Bankin, C. J .—The aesesseea are the 
AoglO'Feraian Oil Company (India)Ltd., 
a company incorporated in England. 
They have since 1921. carried on, in 
India the buBinesfl of selling fuel oil 
and other products through selling 
' agents paid by commission on sales. 
Until'1928 the selling agents wore 
Messrs. Shaw, Wallace & Oo., but in that 
year the assessees determined this 
agency and a new oompany called the 
^'Burma Shell 1^1 Storage and Distribut¬ 
ing Company of India" became the eel- 
ling agent of the Assessees. Pursuant to 
certain verbal negotiations the assessees 
in August 1928, paid to Messrs. Shaw, 
Wallace & Co. the sum of Bs. 3,26,000 
as Gompensatioh *for the loss of their 
ofCce ae agents to the assessees. The 
payment made in 1928 came to be con¬ 
sidered by the indotne-taz authorities 
when dealing with asgessmenls for the 
year 1929-30. In tbai year of assess¬ 
ment, the present'esseesees—tbs Acglo- 
Persisn Oil Company (India), Ltd.—pot 
^^rward the payment as. a permissible 
• dednotum from their gross profits and 
their claim was allowed. MesArs. Shaw, 
Wallace & Co., the recipients, were at 
first (fssessed upon that sum as part of 
tboir profits of the previous year, but 
the question was taken by them to this 
High Court, where it was decided [In re 
Shaw, Wallace k Co. (l)] that the sum 
received was not income, profits or gains 
within the meaning of the Income-tax 
Act. The income-tax authorities ap- 

1 r AIR losi Oar67G=”iFl'fO 803=55 Oal 1153 
(FB). 
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pealed.from this decision to the Privy 
CounoiL bat meanwhile proceeded under 
B. 34 of the Act to re-open the question 
with the present assessees, claiming that 
as the High Court had held that in the 
hands of the recipients it was a receipt 
on capital account, it must needs follow 
that in relation to the business of the 
assessees it was in the nature of capital 
expenditure, or a “capital payment." 
The income-tax officer, the Assistant 
Commissioner, and the Commissioner 
'have all agreed in this and appear to re¬ 
gard it as a simple and obvious truth. 
The two questions referred to us by the 
Commissioner under 6. 66 of the Act 
are as follows: 

1. Whether the sum of Rs. 3,25,000, being 
* money paid by the company in a lump sum as 
compensation for loss of agency, whereby the 
company relieved itself of luinto annual pay¬ 
ments of commission chargeable to revenue ac¬ 
count, can be disallowed as being an improper 
deduction from tb'e income, profits or gains of 
the business and whether an ^uivalent part of 
the company's income was chargeable to tax 
therefor, 2. Whether B. 84 of the said Act 
could in law bo applied, in the circumsUnccR of 
the case, to re-open the assessment and review a 
deduction made and allowed and whether an 
equivalent part of the income could be subse¬ 
quently held to be a part of the income, which 
had escaped assessmont." 

Now, after this reference had been 
made, the appeal in the case of Messrs. 
Shaw, Wallace k Co. [ Commissioner of 
Income-tax, Bengal v. Shaw Wallace 
&Co. (2)] was decided by the Judicial 
Committee (14th March 1932). The 
appeal was dismissed, but the finding— 
that the money received by Messrs. 
Shaw, Wallace k Co., was not income, 
profits or gains within the meaning of 
the Indian Act—was in no way based 
upon the view that it was a redeipt on 
capital aooount. Indeed, upon the facts 
as stated in the case then before their 
Lordships, they do not appear to me to 
have thought that view correct in the 
absence of any assignment of goodwill 
or other asset. 

Now th^ present assessees, who aftdr 
all were no parties to the proceedings 
to assess Messrs. Shaw, Wallace k Go., 
and had no opportunity therein at any 
time to put forward any facts 
about their own business and hov; 
they oame to make this payment, 
took the proper steps to do so be¬ 
fore the CommisBioner, in so far as this 

■TrTlTl982 P 0 136s=i86"l 0 742=69 I A 200 
=39 Oal 1348 (F C). 
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necessary to meet the adverse find¬ 
ings of the income tax officer and Assis¬ 
tant Commissioner. Their petition the 
■Cdbimissioner has on all material points, 
i^ccepted as a statement of truth and has 
very fairly incorporated in hU own 
statement of the facts. In partioalar, 
he has, in' formulating the first of the 
two questions submitted, embodied the 
statement that the Bs. 3,25,000 was ' 

“ money paid by the company in a lump sum aa 
compeneation for loss of agency, whetaby the 
company relieved itself of future annual pay* 
msnts of commiesion chargeable to revenue ad- 
ceuut,” 

This is part of what was pleaded by 
the aasessees as bringing them within 
the decision of the English Court of 
appeal in Anglo-Persian Oil Company, 
Limited v. Dale (3) and as showing that 
the payment was not in the nature of 
capital expenditure. Save for their re. 
fei'onca to the Shaiv Wallace case (1), 
neither the Assistant Commissioner nor 
the Commissioner has dealt on the 
merits with the contention of the pre¬ 
sent assessees. Yet the parties ate dif¬ 
ferent, the question of law is different 
and the statement of facts in the two 
cases is noticeably difl'erent. The Advo- 
cato-Goncral, at the hearing of this re¬ 
ference, did not seek to support the rea¬ 
soning of the income-tax authorities to 
the effect that the receipt by Messrs. 
Shaw, Wallace and Co. was a capital 
receipt and that therefore the payment 
hy the present assessees was a capital 
payment. On the contrary he conceded 
at an early stage of Mr. Pugh’s argument 
that ths payment in question was not 
capital expenditure. We are therefore 
rolievqd of the doty to examine the 
principles of law, by which expenditure 
is distinguished as on capital account or 
revenue account. I think it right to. say 
however that the Commissi.pner and. his 
assistant adopted a wrong method of 
approach to the present question. The 
^principle, that capital ^reopipt spells 
’capital expenditure or vice versa, is- 
simple, but it is not necessarily sound.,, 
I Whether a sum is received on capital or 
revenue account depends or may .depend 
iupoQ the character 'of the business of 
itha recipient. Whether a payment is 
for is not in the nature of capital expen- 
iiliture depends or may depend upon the 
Character of the business of the payer 
land upon other factors related thereto. 

3 "tigWi i K 


If a tramway company buys six tram¬ 
way oars from a concern, whose husinesa 
it is to make and sell such articles, 1 
doubt whether the inoomb-tax authori¬ 
ties would allow the tramway company 
to lessen its taxable profits for the yekr 
by deducting the price, and 1 doubt still* 
more' whether they would listen to an 
argunwint from the seller that 4be price 
was reeitived on capital account. If a 
butcher mUs his pony to a. borsedealer, 
or a trAde^Sttwells his delivery van to 
a dealer; in'iiatbtor vehicles^ it is not oh. 
vious to .mei that jthe i>rice is a revenue 
receipt, 'though.. certain it is not a 
capital payment, ^e. case ibf payer and 
payee must be considered WiSphaa. inde¬ 
pendent statement of ! facts 

proved in bis. praseimei; j.i^rd bbing no 
overriding principle of law that the in- 
oome-tax authorities are entitled to tax 
once at least on every payment. As the' 
first question submitted to this Court is 
limited by its tertns to :the.-particular 
payment of Bs. 3,35,000 mstfe. by the 
assessees in August 1928, it might well 
be thought that the reference was con¬ 
cluded by the Advocate Geheral's admis¬ 
sion. He asked us however to consider 
two further points, suggesting .(s) that 
the payment was not shown to have 
been fiiade solely /or the pnrp'osa of 
earning profits and (b) that, even if this 
were shown, it was not made solely for 
the purpose of earning profits in the 
year of account. For this purpose ha 
expressed himself 'as' willing to accept 
the statement, of facts contained in the 
assessees* own petition filed before the 
Commissioner. Tn my judgment, no 
effect can be given to either argument. 

As regards (a), ho doubt, if it appeared 
from the assessee’s own case hr the facts! 
found} that the payment was made by 
way of distribution of profits or was; 
Wholly gratuitous or for some improper 
or oblique purpose outside the course of 
. busineti .management, we could not re- 
. gard the deduction as permissible. •But 
' no such suggestion can be mefde even 
upon the facts found in the case stated 
and there appears to me to be ao reason 
why we should entertain it. The in- 
come-tax authorities do not at any stage 
appear to have considered that there 
was any doubt about the matter. As 
regards (b), the argument must be held 
erroneous. Gi. (ix), sub-S. (3), S. 10 ol 
the Indian Act does not say and does not 
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meaQ fchafc the expenditure must be made 
with a view to produce profits in the 
year of account. This was held by the 
'Bombay High Court in In re Tata Iron 
and Steel Co. Ltd. (4) and, though the 
clTse of Yallambrosa Bulber Co., Ltd. v. 
'Farmer (5) was not decided under our 
Indian Act, the judgmect of the Lord 
President of the Court of Session in 
Scotland in that case may conveniently 
be referred to as very fully disclosing 
the soundness of the Bombay decision. 
The first of the two questions referred 
to us must, in my judgment, be answered 
in the negative, that is* in favour of the 
asseasees. 

The second question is really whether 
8. 34: of the Aot could have been applied 
to the present case, had it appeared that 
the original allowance of the deduction 
was unwarranted. Btriotly speaking, this 
question does not, in my opinion, arise 
but, as the point of law has been fully 
argued fend as it might have been taken 
as a preliminary objection to the new 
assessment, I think it well to express an 
opinion on it. I see no way of holding 
that S. 84 is inapplicable to put right 
an assessment by which a deduction 
has been improperly allowed- Such a 
case is, in my opinion, a case of Income 
escaping assessment-^not the whole in. 
come of the amsssee but a part of it 
escaping assessmentT^and there is noth, 
ing in S. 34. which limits it to oases of 
non-disclosure by the assesses, or die. 
covery of new matter by the inoome.tax 
authorities or inadvertence as dis- 
tingipished from erroneous deliberations 
on the part of these authorities. In 
most oases of under.asseSUmOnt of profits 
it oonld be said that the whole profits 
were assessed at a oertain figure; but 
where that figure is shown to be less 
than the true amount of assessable pro. 
fii^ the balance has, in- my opiiyon, 
‘■‘escaped assessment” within the mean, 
ing of ihos4 words as they appear in 
8. 34. We have been referred to tha< 
Madras'*decision in OommUaioner of In¬ 
come-tax V. Baja of Parlakimeki (6) 
from which I see no reason to differ, and 
to the English ease of Anderton and 
HaUtead, Limited v. Birrell (7). which 
4. A I B 1921 Bom 891^64 I 0 12=48 Bom 

1306. 

fi. (1910) S Tax Cases 62d. 

A I B 1926 Mad 287=91 IC 940=49 Mad 

2 - 2 , 

7. ('1982) 1 KB 271. 


docs not seem to afford any assistance 
upon the construction of the Indian Aot. 

In view of the form of the. second of 
the questions referred to us however Vre 
need make no formal answer to it. I 
think the asssssees should be paid their 
costs of the reference by the Commis- 
sioner. These costs to be taxed by the 
Begistrar, Original Side, independently 
of B. 7, Cb. 30.A of the Original Side 
Boles and to include two counsel. 
Buokland, S. —I agree. 

K.S. References answered. 

A. I. R. 1933 Calcutta 780 

Mukebji, j. 

Sailaja Banjan Gupta and others — 
Appellants. 

V. 

* Bam Gopal Dey —Plaintiff—Hespon- 
dont. 

Appeal No. 84 of 1931, Decided on let 
February 1933, against appellate decree 
of 4th.A^dl. Bub.Judge, Sylhet,D/- l6th 
July 1930. 

Bengal Landlord and Tenant Procedure. 
Act (8 of 1869), S. 27—Suit based net only 
en the ground of forcible ejection but also on 
tenants’ own title—Limitation under S. 27* 
does not apply. 

Where a suit for recovery oE occupancy of 
land is based upon an allegation of illegal evic¬ 
tion, and for that reason the suit stands on very 
much the same footing as a suit instituted under 
S. 9, Specific Belief Act, it is a suit of summary- 
character, and such a suit is saved from th& 
limitation provided in S. 27, Act 6 B. C. of 1PC9. 
Therefore even though no such suit is instituted, 
ae is contemplated by S, 27, the tenant, who ha» 
been dispossessed may well roly on his own title 
and on the strength of that, sue to recover pos- 
eession cf the lands under the provision of the 
general law, just in the same way as a person 
who has been dispossessed may institute a suit 
to recover pbaseaaion under the general lajv with¬ 
out taking cOcourse to the summary procedure 
provided by B. 9, Specific Belief Aot, 

Where the eoit by an oocupancy tenant was 
based on hie title by inheritance, and possession 
for 12 years ooUfetring title to be in occupation- 
ae also on all^ation of wrongful and illegal dia- 
possesaion: 

Meld: the suit gtas not time barred even though 
inetituted'beyond a year from date of disposses-. 
Sion. . ' tP 782 0 1,2] 

*' Hemendrd Kumar Dos — for Appel¬ 
lants. 

Pareah Lai Shomr-rlot Bespondent. 

Judgment. —Some of the principal de¬ 
fendants are the appellants in this ap¬ 
peal which has arisen out of a suit 
which was instituted by the plaintiff 
for recovery of khas possession of certain: 
lands on declaration of his jote right 
thereto. The plaintiff’s case was that 
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such righb had been acquired by him by 
inheribanoB and by virbue of his'poBaes- 
sion for over 12 years. His case was 
biykt bhe defendants were the landlords 
of the lands in suit together with other* 
lands and that they had dispossessed the 
plaintiff. 

The plaintiff farther alleged that 
upon such dispossession there were 
proceedings under S. 144, Oriminal F. C., 
in the coarse of which a compromise 
was entered into between the parties 
bat that eventually the said oompromise 
was not given effect to by the defen¬ 
dants, with the result that the plaintiff 
was obliged to institute the present suit. 
Some of the dofeudants contended that 
they had no connexion whatsoever with 
the suit land and they, did not contest 
the plaintiff's olaim. The contesting 
defendants however alleged that the 
plaintiff’s predecessor was a ebakran 
tenant in respect of the lands for a long 
series of years and used to held the suit 
lands as tenant at a nominal rent. The 
plaintiff’s title as tenant . was disputed 
and it was farther alleged that the lands 
had been abandoned and that thereafter 
possession bad been taken by the said 
defendants. Several issues were framed 
one of which was whether the plaintiff 
bad bis alleged title to the lands in suit 
and another was whether the plaintiff 
was entitled toget khaspossession. There 
were other issues also on the question of 
limitation, estoppel, maintainability of 
the suit and on other matters. The 
Courts below have decreed the suit de¬ 
claring the plaintiff's right of occupancy 
in the suit lands and ordering that he 
would recover khas possession of the 
same en eviction of the defendants. In 
the appeal which the defendants have 
hied the only ground that has been 
urged is the question of limitation. It 
has bean argued that in view of the pro¬ 
visions of S. 27, Act 8, Bi 0. 1869, the 
suit must be regarded as barred inas-. 
jnnoh as it was a suit to taoover the op- 
cupanoy of a land instituted by a tenant 
against his landlord. The Opurts below, 
it may be said, have overruled this oon- 
tention. The grounds npon whioh the 
said Courts have overruled the said 
contention were somewhat different, the 
trial Court holding that the suit was 
taken out of the purview of that section 
for three'raasoDs: Firstly, beoause the 
landlords contested about the origin .of 


of the plaintiff’s tenancy and that they * 
denied in their defence the plaintiff’s 
allegation of acquisition of title by in¬ 
heritance from bis predecessors; secondly, 
that although the defendants had admit- 
t.ed the plaintiff'e possession they d;^- 
nied hie occupancy; and thirdly, that, 
the defendants in their written state-* 
ment had raised a contention that the 
suit lands and some other lands 
did not form one holding as was al¬ 
leged in the plaint. Tbe trial 
Court held that*-the case was one in 
whioh the dttelaration of. plaintiff's title 
was necessary before^ it'Ponld be held 
that he was entltiedV-to sneoped in re¬ 
covering possession.from the defendants. 
The Subordinate Judge differed from tbe 
Munsif as regards the grounds; cny.'^ioh 
it should be held that the;.auii titas p.bt 
to be governed by the provision's o|S. ^, 
Act 8, B.C. of 1869, but held thatupou the 
authorities it was clear that the seotion 
aforesaid will apply only to possessory 
suits and not to suits in which a ques- 
tiou of title-was involved. He.therefore 
disagreed with the Mnnsif in so far as 
tbe other reasons which the latter had 
given were ooneernsd but held that the 
suit nevertheless was not .barred because 
it could not be regarded ap a mere pos¬ 
sessory suit. 

Several decisions have been cited on 
behalf of tbe appellants in order to 
establish tbe position that the present 
suit was a suit for recovery of occupancy 
of land which tbe plaintiff had instituted 
as against the defendants who were the 
landlords. It bad been argued that 
what was alleged on behalf of the defen¬ 
dants was that tbe plaintiff, though pre¬ 
viously hb haff been a tenant in respect 
of the land, had abandoned it and the 
defendants therefore came to be in ocon- 
pation of the same. These being the 
facts it has been argued that tbe suit 
oomes well within the words of S. 27, t^s 
said words being N . 

"bU suits ie rseem the oeoupaticy of any land, 
from Whioh'a tenant has been illegally ejealed 
by the pereons entitled to receive rent for the 
same, shall be commenced 'withiu the period of 
one year from the date of accruing of the cause of 
action, and not afterwards.” * 

I am reading only that part of the 
section which is at all relevant for the 
purpose of the present suit. Now, it 
must be ooneeded that if the words to 
whioh I have just referred be treated as * 
laying a rule of limitation analogous to 
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what is to be foncd in Sob. 3, Art. 3, 
Ben. Ton. ;^ct, which says: 

"buita to recover poasession of land eUImed by 
the plaintiff aa a raiyat or an under-raiyat have 
to be governed by two yeara’ limitation tunning' 
from the date of dispossession.” 

"Then the appellants have a very strong 
case. In other words, if it oan be main¬ 
tained that any suit, no paatter on what 
ground it may be based, the object of 
which is to recover possession from a 
defendant who is the landlord and 
which is instituted by the plaintiff who 
is a tenant, must be instituted in 
all oiroumstanoes, within one year from 
the date of the cause of actiou, then the 
preseut suit, it is obvious, should be re¬ 
garded aa having been instituted beyond 
the time the law has prescribed for it. 
That however does not seem to me to be 
the interpretation that is to be put upon ’ 
S. 27, Act 8 of 1869. It is not neces¬ 
sary for the purpose of the present case 
to consider the other part of the section 
and to dad out whether a suit relating 
to suah reliefs as the other part of the 
section contemplates, if it is not institu¬ 
ted within one year from, the date of the 
cause of action, will be maintainable or 
not under the general law. Probably, 
such suits would not be maintainable 
and would be treated as being entirely 
barred, because.it is difficult to conceive 
of grouudfk other than those that are set 
out in the section itself as forming 
grounds for the reliefs which are dealt 
within such other parts of the section. 
But so far as the recovery of occupancy 
land is concerned, it is quite clear that 
a claim thereto may be based entirely 
upon an allegation of an illegal eject¬ 
ment by a person entitled toreoeive rent 
and it is also conceivable that apart 
from such illegal ejectment the tenant 
may plead his own title and on the 
strength of that ask that he should be 
gut back in possession. The view that 
hsni been taken by this Court, all along 
as regards j|ha meaning to be attributed 
tOb the words quoted above, seems to be 
this: t^aat where a suit is based upon an 
allegation 'of illegal eviction and for 
that refisoa the suit stands on very much 
the same footing as a suit instituted 
under 8. 9, Specific Belief Act, it is a 
suit of summary character and such a 
suit is saved from the limitation provi- 
'ded in S. 27, Act 8, B. G. of 1869. The 
inecessary consequence of this interpre- 
itation would be that even though no 
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sqch st^jt is instituted as is contempla¬ 
ted by S. 27, the tenant who has been 
dispossessed may well rely on his own! 
title and on tb% strength of that sue^ to 
recover possession of the lands under the! 
provrsions of the general law, just in the 
same way as a person who has been dis¬ 
possessed may institute a suit to recover 
possession under the general law with¬ 
out taking recourse to the summary pro¬ 
cedure provided by S. 9, Specific Belief 
Act. The reported decisious to which 
my attention has been drawn seem to 
me to snggest that (his is the view that 
should be taken of S. 27, Act 8 B. C. 'of 
1869. So far as the present suit is con¬ 
cerned the tenant has not made the 
forcible eviction which bo alleged in his 
plaint, his sole ground for (be relief 
which he asked for in the suit. Ha re¬ 
lied on his title by inheritance, be re-1 
lied on posaeasion for 12 years as confer-' 
ring on him a title to be in oocupationl 
of the land and on the strength of thesei 
two assertions, as also on the allegationj 
that he has. been wrongfully and ille-; 
gaily dispossessed, he sought to recover 
possession. I cannot sea how it can be 
said that such a suit was not maintain¬ 
able or was time-barred even though it 
was instituted beyond a year from the 
date of dispossession. In this view of 
the matter I am of opinion that the 
Courts below were right in holding that 
the suit as framed was not barred by 
limitation. The result it that in my 
opinion the appeal fails and must be dis¬ 
missed with costs. 

K.s. Appeal dismissed. 

A. I. R. 1933 Calcutta 782 

Mi»teb and M. C. Giiose, JJ. 

Midnapur Zamindari Co , Ltd. — Ap¬ 
pellant. 

v. 

Priyahala Doser^Eespondent. 

Appeal No. 197 of 1932, Decided on 
Ist March 1933, from appellate order of 
Sub-Jud^e, lifidnapur, D/- 16th January 
1932. . , 

(•) Bengal Tenancy Act (8 of 1885 aa am¬ 
ended by Ael 4 of 1928), S. 174 — Applica¬ 
tion to act aaido aalo Wbetbar aecond ap¬ 
peal ia pcnniaaible under S. 174—Quaere. 

QuMre.—Whetbei undeil (be provisions of 
S. 174 (8), Ben. Ten. Aot, as amended by Bengal 
Act i of 1928, so second appeal ia permissible 
and wbetbei the law allows only one appeal. 

[P 783 C 21 

(b) Bengal Tenancy Act (8 of 1885 as am¬ 
ended by Act 4 of 1928), Se. 174 and 185 — 
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S. 18, Lim. Act, appliea to 'application undef 
S. 174—Limitatioa'Act (1908 aa ameildadl by 
Act 10 of 1922), Sa. 18 and 29 (2). 

In all 0AS03, which aca aot mentioned in 
S. 1 j3. Bon. Ten. Aol;, has to be read ^ith refer- 
on:etothe provisions of S. 29 (3), Lim. Act of 
I'iil. Hancc having, regard to provisions of 
K. 33 (3) (a), Lim. Act, B. IS applies to applica¬ 
tions to sot aside sale under S. 174, Tenancy Act. 

tP 781 0 1] 

U. N. Gupta and Manmathanath Das 
Gupta —for Appellant;. 

liijaykumar Bhattasharjya and Pan- 
chanan Ghosk~tov Beapundanti. 

Mitter, J .—This ia an appeal by the 
Midnapur Zamindari Oo., Ltd., who ace 
tho decreo-holders in a oertain suit for 
conti. The appeal arises out of prooeed- 
in:.;s taken under S. 174, Ben. Tea. Acb, 
to set aside tho stle held in exeoation of 
a rent decree obtained by tho Midnapur 
Zirnindiri Co., Ltd. The respondents, 
who are jiidgoient-debtors 1 to 3, 
challenged the sale on three ffronnds : 
(i) that there was no service of sale pro- 
olaaiation or any process in the execu¬ 
tion case, (2) tliat the judgment-debtors 
2 and 3 were not properly represented in 
the execution case and (3) that there 
were great irrogularitios in the publica¬ 
tion and conduct of the sale. 

The case of the judgment-debtors was 
that the processes in execution were 
fraudulently suppressed by the officers 
of the decrea-holdecs, and that they 
came to know of the sale some time in 
llliadra or Ashwin, which would corres¬ 
pond to September, and the application 
to set aside the sale -was made on 12tb 
November. The decree-hold era oontssted 
the application of the judgment-debtors. 
They traversed all the allegations about 
non-servioa of sale proclamation and de¬ 
nied that there had bean irregularities 
in the publication of the sale proclama¬ 
tion. They also contended that the 
judgment-debtors have not suffered sub¬ 
stantial injury and they further said 
that the decree in execution of which 
the property was sold was not a nuliity, 
in so far ae the infant judgmantrdebtors 
are conoarned, it being their case that 
they were not minors. The Muasif 
found on the question of fraud against 
the judgment-debtors and he accord¬ 
ingly dismissed the petitioner’s applica¬ 
tion, being of opinion that the applica¬ 
tion was barred by limitation. An ap¬ 
peal was taken to the Court of the Sub¬ 
ordinate Judge, who has taken a oon- 
trary view and has set aside the sale. . 


Against this deoision, the present ap^ 
peal has been brought, and a preUminary^ 
objeetion to the hearing of the appeal/ 
has been taken by the respondents on 
‘ the ground that, under the provisions ol 
S. 174 (3), Ban. Tan. Act, as amended by. 
Bengal Act 4 of 1928, no appeal is per-. 
missible and that the law allows only 
one appeal. The question arose before' 
ns on A preyioos occasion, but there has 
been no final determination of this ques¬ 
tion. On the present occasion also, as, 
we are against the appellants on the! 
merits of the appaal, it is not necessary 
to deal with the preliminary objection. 
The main epnteatiao' which has been 
raised on behalf of the deoreerholders. 
by their learned eounsel, Mr.' N. Sen 
Gupta, is that the provisione of 3.1'S,. 
Lim. Act, do not apply to the present, 
case and that, os admittedly the appli- 
cation was not made within six months 
of the data of the sale as is required by 
the provisions of 8. 174 'of the amended. 
Bengal Tenancy Act, the lower appellate 
Court has committed au error of law in 
holding that the application, was not 
barred by time. The question therefore 
which we have to decide in this appeal 
is as to whether the provisions of S. 18 
apply to applications under S. 174 of the 
amended Bengal Tenancy Act ; and it is 
conceded that, if S. IS,. Lim. Act, govern 
the present ease, the application is with¬ 
in time on the findingsllr'rived at by the 
lower appellate Court, that the judg¬ 
ment-debtors came to know of the sale 
within a few days of the date of the ap. 
plication to set aside the sale. 

In order to decide this question, two 
Acta have to be oonsidered. First of ail, 
the Bengal Tenancy Act provides, under 
S. 174, a spsoial period of limitation to 
sat aside a sale held in exeoation of a 
rent decree and the period fixed by the 
amendment of Bengal Act 4 of 1923 ia 
six months from the date of the aal^ : 

S. 174 (3). It is contended that, as, 
under S. 186, Ben. Ten. Act, the provi- 
sions of Bub-S. (2), S. 29, Lim. Acji, have 
been held not to apply to all suits, ap¬ 
peals and applications, specifically men 
tioned in the schedules to this* Act, it 
must be taken that the intention of the 
legislature was to ignore the existence 
of sub-S. (2), S. 29, Lim. Act, as it ex¬ 
isted in 1908, even with regard to oases 
which are outside the purview of S. 186.• 
In other words, it is said that S. 186 is 
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' We are therefore of opinion that the 
view taken by the lower appellate Court 
is right. . This appeal is f‘!* 

missed With. costSv We assess the hear- 
Sng fee at one gold-hiohur. It is not 
necessary to make any order on the ap- 
plication in the alternative. 

M. G. Ohose, J.—l agree. 

jj g Appeal dtsmissed, 
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GUHA, 3. 

Mohamed Ismail aud um oflier—Defen¬ 
dants—Petitioners. 

Lai Mia (Jl/iiAfcor)— 

" CivU Rule No. 1142 of 1932. Decided 
on 15th February 1933-against decree 
frof Second Additional Sub^Judge, No - 
khali, D/-20fch August 1932. 

’r.““ bf£ !“ f JelV'l tTS 

be made by application under . ^ 

ss.i“ Su«.. 1 . hi. o.di. 

nary file his decision la i> 786 C ll 

Jitendra Kumar Sen Gupta—tor Peti- 

^'°Sirath Chandra Das-tor Opposite 
^/Venf.-The 

this case that the opposite party sbouiu, 
have proceeded by way 
under^ 26-J, Ben. Ten. jg 

no suit as framed was ‘{‘f: J 

coveted by authority of decisions of this 

sr., J «i/. 

is one of the grounds on which this Rule 

ri 

n'be ore?»nd that the decision of the 
Ootrt of appeal below, reversing that of 
the learned Munsif. was without jun - 

0°.'s.“ lh.t th. MiiMU m-, 

vested with the powers of a Jndge 01 tne 
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Jadga, the appeal agaidBt the dccisioD of 
the Mansif wae iDOompetent and the 
decision of the appellate ^oort was 
therefore without furisdlStion: This 
point seems also to be oonolnded by 
'authority, so fat as this Court is eon* 
oerned. In view of the fact that, the 
suit as framed was not maintainable, and 
in view of the fact that no appeal could 
possibly lie to the Court of appeal be¬ 
low, this Buie must be made absolute. 
The decision and decree passed by the 
learned Subordinate Judge of Noakhali 
reversing those of the Munsif, First 
Court, Sndharam, dated 18th February 
1932, are set aside, and the decision of 
the Munsif in this case dismissing the 
■suit is restored and adirmed on this basis 
only that the snit as instituted by the 
opposite party was not maintainable; an 
application under S. 26J’, Ben.Ten. Act, 
was necessary for the purpose of obtain¬ 
ing the relief that was claimed in the 
suit which was not maintainable. The 
fact that this Buie is made absolute 
would not stand in the way of the oppo¬ 
site party applying to the Munsif under 
3. 26.J, Ben. Ton. Act. I make no order 
as to costs in this Buie. 

K.S. Buie made absolute. 
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MUKEUJI, J. 

Muhara Bibi and another —Defendants 
Appellants. 

V. 

Maharulla Mondal and others —Defen- 
4 lants—Hespondents. 

Appeal No. 766 of 1930, Decided on 
12th July 1932, from appellate decree of 
Dist. Judge, Dinajpur, D/-2nd Novem¬ 
ber 1§29. 

(a) Mahomedan Law—Gift^PoMAftioii aa 
ith« nature of aubject of gift ia capable of ia 
oufficient—Equity of redemption in uauirue* 
.tuary mortgage can be aubject of valid gift. 

By posssasion is meant in Mahomedan law of 
gift, such posaesslon as the natuto of the subjeot 
of the gift is capable of. Hence the equity of rS* 
.demption in naufroctuary mortgage can be sub¬ 
ject of a valid gift even though delivery of actual 
physical possession cannot bemade to the donee, 
lu such cases intention of the parties must bo in- 
quiced into. U? 786 0 i] 

A father made the gift of an equity of redemp¬ 
tion of a usufructuary mortgage to his daughter 
who was living with him, by executing a docu¬ 
ment with the requisite formalltiee and getting 
it registered. He was managing the properties 
<on her behalf: 

Held ; that even though then was uo attual 
delivery of possession of property, the gift was 
■valid -.AIB 1922 Oai 422, S«/. IP 786 01] 

1933 C/99 & 100 


(b) Mefconedun Lew—Gift— Gift may be 
validated by obtaining posteasibit aubsequaat 
to gift. 

_ A gift, invalid for want of delivery of posses- 
Sion at the time, tnhy be validated by obtsining 
possession subsequent to the gift, IP 7g6 0 IJ 

Nareih Chandra Sen Gupta and Bailta. 
prasanna Sen Gupta^tot Appellants. * 

Gour Sari Mitra —for BesijjjDdentg.' 

Judgment.—Hbn only quw'tW in this 
appeal reUiteB to the validity of a beba- 
nama which is alleged to have been 
executed by one Sanjia in favour of hia 
daughter Jbarimai Bibi. The trial Court 
found that though there are come circum¬ 
stances throwing an amomut of suspicion 
on the traeeaotioii' on the, ground that 
the donor was not a person qi ’isound or 
sufficiently strong mind aiid. ..also 
undniy induenoed, .those (H^m^ilnoes 
are not enough to prononnoe agaibst Its 
validity. It held however that it. had 
not been proved that ifaeta ,wag any 
delivery of possession -aocompanying the 
gift, and on that ground it held that the 
alleged heba was invalid. The District 
Judge agreed with the trial Court so far 
as the first of the two.findiqgs aforesaid, 
but as regards the Be.obQd finding he 
differed from the trial' Court observing 
aa follows: 

" Having regard to the fact that Sven after the 
hebanama Sanjia was living edth his daughter, 
and that his acts and meUegement, whioh ate 
admitted, can be ooustraedv fd' my opinion, os 
acts done on behalf ot'the'aaughtei'to whom the 
legal title had, it la •Ueged,, .been trautferred, I 
do not agree with, the .learned hCunut that the 
hebanama was ineSective for Want of delivery 
of possession." 

It has bean argued on behalf of the 
appellants that as under the Mahomedan 
law no gift is valid unless accompanied 
by delivery of pqssessiqn. The above ob¬ 
servations o( the learned District Judge 
are not sufficient to snsiain the validity 
of the gift in the present case. The 
broad proposition tb^ equity of redemp¬ 
tion cannot be the subject of a valid gift 
nnder the Mabotnedan law, when'~^a 
property is in possession of a mortgagee, 
can no longer be maintained : see Sjam 
Prasanna Sen v. Shandi Bibi (h). And 
so it has not been and cannot be argued 
that because the property in thp present 
case was under a usufructuary mortgage 
it could not lia the subject of a'valid 
mortgage. Intention has in the first 
place to be inquired into. Of this there 
can hardly be any room for doubt; a 
docume nt with r equisite for malities was* 
l.~ AIR 1921 Cal 422=62 I G'481=19 Oal 
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‘executed, and it was duly registered on 
the donor’s adnaission, and there is noth¬ 
ing '^ry much to show that there was 
a motive for a benami, while on the other 
hand there are enough materials indi- 
cE^ting that a real transaction was meant. 
. The donor bad been badly treated by 
his wife who bad gone to jail in conse¬ 
quence of such treatment, the donee was 
his daughter, a widow, who had nursed 
and looked after him and he was living 
,with her and at her house. As regards 
possession, delivery thereof should have 
accompanied the gift, though a gift in- 
valid for want of delivery of possession 
jat the time may be validated by obtain¬ 
ing possession subsequent to the gift. 
‘The question has to be decided upon the 
peculiar facts of each individual case 
because by possession in obnnezion with 
Mabomedan law is meant such possession 
as the nature of the subject of the gift 
is capable of. Here the land was in the 
possession of a usofrootuary mortgagee 
and BO no delivery of actual physical 
possession could be made; the subject 
matter was a half-share, though demar- 
cated, ojF certain plots forming one hold¬ 
ing or more, and so mutation of the 
donee’s name in the landlord's sherista 
was not possible. l?be evidence of the 
donor and the donee having divided the 
prodooe subseqqePt to the gift has not 
been believed. 'Biit the donor was living 
jwith the donee, and^on snob evidence as 
there is it is not altogether unressonable 
|to bold, as the District Judge has held, 
;that the donor was managing the pro- 
jperty on behalf of the donee. On the 
whole I am not prepared to disagree 
with the view which the District Judge 
has taken. The appeal is dismissed with 
costa. 

K.S. Appeal dismissed. 

A. I. R. 1933 Calcutta 786 

Pearson, J. 

antofribni Dassi and another — 
Petitioners. 

v. 

Biswa Nath Pal and others —Opposite 
Parties. 

Civil ^ule No. 161 of 1933, Decided 
on 26th April 1933, from order of First 
Court, Monsif, Howrah, D/- 17th Jana- 
ary 1933. 

(a) Registration Act (19PB), Ss. 17 and .49 
-i-Unrcgistered bend—Promisea can rely on 
personal covenant in tbe band—But iniioov- 


able property covered by the bond will not 
be'affecVsd. « 

Even though a bond, which ought to be regis¬ 
tered, is not legistpied, the promisee can rely on 
the simple coutraot contained in tbe bond for 
personal covenant to repay;' but tbe suit on such 
eimple covenant cannot adeot the immovable 
property which is the subject matter of the bond, 
even though such property can be proceeded 
against to satisfy the decree in the suit by reason 
of the general provisions of law. fP 7A7 G 1], 

(b) Civil P. C. (1906), S. 116—Interest 
allowed by trial Court accerding to contract 
of parties—High Court will not interfere in 
absence of clear evidence justifying inter¬ 
ference—Civil P. C. (1908), S. 35. 

In the absence of clear evidence justifying 
interfarenoB, the High Court will not interfere in 
revision with the contract between the parties 
and the discretion of the trial Judge in the matter 
of interest. [P 787 G 

Apurba Charan Mukerji — for Peti¬ 
tioners. 

Sambhu Nath Banerjee —for Opposite 
Parties. 

Judgment. —This suit was originallsr 
brought as a Small Cause Court suit 
upon a bond. But the formality of regis¬ 
tration which was essential was not com¬ 
plied with. Various points were raised,, 
amongst others, that the suit was nob 
maintainable having regard to the fact 
that the bond was not registered, that 
tbe rate of interest was very high and so 
on. A point was taken before me to tbe 
effect that there was no proper Boding as 
regards the execution of the document 
on the part of the defendants. Tbia 
however, in my opinion, is not borne out 
by the defence because the evidence- 
shows that the document was proved 
which means that tbe signatures were- 
identified. As regards the question of 
the bond what the learned Judge did 
Was to say: 

“It ie trbe that the bond cannot be admitted- 
in evidence as It has not been registered, but it 
can be admitted in evidence for proving the- 
admieeion of the defendant.” 

Now, reference has been made before 
me to the ease of Skinner v. Skinner (l). 
Beli'ance is plt^d on tbe passage in the- 
judgment which, after citing S. 49, pro¬ 
ceeds to say: , 

“If an inetminent which comes within S. 17 
as parporting to create by transfer an interest in 
immovable proMrty is not registered, It cannot 
be need in any legal proceedings to bring abont 
indirectly the effect which it would have fasd if 
registered. It is not to affect tbe property, and 
it is not to be received as evidence of any trans¬ 
action "affecting” the property.” 

This, it is iiAid, ie an authority for say-) 
ing that tbe plaintiff in the present ca se j 
1. AiB is>29 p c aegesaa i A 868=51 All 771 = 
;ll9IC6a3(PO}. 
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jis not to be permitted to relyonarairopie 
'contract boQtaioed in the bond for per- 
Isonal covenant to repay. In my opinion 
;tbe authority jost cited does not go so 
.'far as that. Emphasis there is laid npon 
t&e principle that the doooment cannot 
be used in any legal proceedings to bring 
labout indirectly the effect whieh it would 
'have had if registered, and the effect 
Iwbioh IB referred to there iS obviously 
iintended to be "affecting” the immov- 
:al>le property. The suit on the simple 
j'eovenant does not affect the immovable 
Ipi^oparty which is the subject-matter of 
tiho earlier part of the bond. It is true 
.'that the immovable property may subse¬ 
quently be called upon to satisfy the 
'decree in the suit. But that is by reason 
|uf the general provision of law and not 
‘jbecause of any particular stipulation to 
[that effect in the contract itself. I am 
of opinion therefore that there is no 
substance in this contention. 

On the other question, which was 
argued before me namely, the interest 
which has been allowed. at the rate of 
Its. S7 8-U, it IS said that this is ex¬ 
tremely burdensome and ought to be inter¬ 
fered with. Before doing that which 
would really be to interfere with the 
contract between the parties and the 
discretion of the Judge, one would have 
perfectly clear evidence upon which such 
laotiun will be justified. 1 am not able 
|to say that the facts in the case are such 
las would warrant interference. 1 do not 
know what the value of the property is 
irolative to the amount advanced or as to 
the margin of the security. That is 
hardly a' matter one would go into as it 
13 not definitely recited or laid down or 
appearing in the evidence or the jndg- 
inent. In this matter also I am unable 
to assist the petitioner. The result is 
that the rule must be discharged No 
order is made as to costs.. 

K.s. Bute dieshtatged. '■ : 

A. I. R. 1933 cTlcutte 7^ 

GuaA AND Bartley, Ji. 

Uarendra Nath Chaudhurp Defeu- 
dant 2—Appellant. 

* Y* 

Dwijendra Nath Barterji and othersr^ 
Hespoudents. 

Appeal No. 2838 of 1930, Beoided on. 
•0th April 1933, against decree bl. Spe* 
cial Judge, 24-Parganiis, P/> 4th J'une 
1930. 
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Besgal Tanaiiey Avt (8 of 1885), S. 108— 
Under S. 108 entire body of Undforda are 
necBMary partier to rult.and appeal there* 
from’ — After partial abatauent of appeal, 

, appeal {« netcenpetaat — CfvU P. C. (1908), 
O. 41, ttr. 4 and 33. 

Order 41, B. i baa no possible appUoatioa 
a case, wh^ the tenants by. a salt under B. 106, « 
Bin. TSo Act. pray for correction of eqtiiM in - 
the Be^d of Bigots which the landiCrds, de¬ 
fendants in. the s^t, want to maintain. In view 
of the natuw of the relief sought in the suit 
under B. 106,.Bea. Ten. Act, the entire body of 
landlords afloat wh(8fr*Yielier is sought are 
necessary parUoa. tc the sole and to an appeal 
arWngoat '-Ot ^•iii^.l;,and after, the partial 
abatement the appeslr'tha'Mpeal can. no 
longer be hSld tq!..h« .conlMtSB t .^snoe the pro¬ 
visions containM^hai O’- .W, Civil P. 0., 

cannot be iAVolMid. lu tdd. of oils m the defen- 
dants-appellants. . . 

Surendm Nt^Siuu 
lant. 

Htra LalOhdkrd^Oiiptdftilendra.Nath 
Bop Choudhurp %pS BaitjanBai 

CAottdliunffor Bespusdeuts. 

Judgment. — This: » an. appeal. by 
defendant 2 (one of the 88«8ral oo. 
sharer-landlords Of a tenanoy))- in a suit 
under S. 1,06, Ben. Aet, instituted 
by the tenants plaintiffSi for^ correction 
of entries in the finally;p8Ui8hed iReoord 
of Bights. The . A^fatani; ^ttlement 
Officer who tried 4^8 .snifr Adiireoted the 
correction of entries: a8 ^htionod in 
his judgment ;.andr thei .doolsioo of the 
Assistant Settlem8nt.pi^.eev%as affirmed 
by the learned SpdmiJpdgO of the 24. 
Farganas, on appm.t< ThO appeal before 
the Special Judge'preferred by the ap. 
pel lant in this Court was dismissed on 
the ground that it was time-barred in 
respect of respondent 7, and that rent 
could not be aliped in the absence of 
some of the (josWei; landlords. The 
learned Judge in the Court below has 
held that the .appeal before him had 
abated so far as respemdent 7, one of the 
oosharer landlords, was doncemed owing 
to the. non-gnbatitution of the heirs of 
' that respondent within the time allowed - 
by law. , > ' 

Beeppo^ent .? was made a party to the 
appeal before the Court below;*it has 
boweved bean contended before us that 
the said respondent was not a necessary 
• party to the appeal, and that in view of 
the provisions contained in 0. 41,‘B. 4 
and Bi, 33, Civil P. 0., relief could be 
granted to all the defendants in the suit 
on an appeal preferred by one only of 
the defendants, and that the non-substi.' * 
tution of the heirs of one of the defen. 
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daots-respondeniig in time was therefore 
wholly immaterial. The proposition 
sought to be substantiated, so far as its 
applicability to proceedings under S. 106, 
Ben. Ten. Act, is concerned, is against 
the authority of decisions of this Court 
of which the decision in the case of 
Naimuddin Biswas v. Maniruddin Las- 
kar (1), is typical. As has Jbeen held in 
Naimuddin Biswas" case (l), with the 
principle followed in which, we are in 
jentire agreement, O. 41, B. 4, Civil P.C., 
has no possible applicatioo to a case like 
the present, where the tenants by a suit 
under S. 106, Ben. Ten. Aot, prayed for 
correction of entries in the Becord of 
Bights which the landlords, defendants 
in the suit, wanted to maintain; and 
the provisions contained in the Code q! 
Civil Procedure gave no power to the' 
Court to vary or reverse a decree in 
favour of a person who was dead, and 
whose legal representatives had not been 
brought on the record. Furthermore, 
lit could not be denied that in view of 
the nature of the relief sought in the 
suit under S. 106, Ben. Ten. Act. the 
jentire body of landlords against whom 
relief was sought were necessary parties 
to the suit, and to an appeal arising out 
of the suit; and after the partial abate¬ 
ment of the appeal, the appeal could no 
longer be held to competent. In that 
view of the matttti^/the provisions con¬ 
tained in 0,41, B..S3, Civil P. C., could 
not be invoked 'in aid of one of the 
defendants-appellants. It is hardly ne¬ 
cessary to point out the difficulty and 
anomaly that might arise from allowing 
ah appeal arising out of proceedings for 
correction of entries in a&nally pub- 
lished Beoord of Bights in which the 
entire body of landlords and tenants 
were not represented. In onr judgment 
therefore the dismissal of the appeal by 
the Court below was fnlly justified, aud. 
waeee no reason to interfere With the 
^oisionSirriyed at by that Court, 

•It may,be mentioned that on the 
findings arrived at by the learned Spe. 
cial Judge in.the case before ue, regard 
being bad to the materials placed before 
theOonrt, which, on the face of the judg- 
mehts of tbeOourts below go to support 
the case for the tenants, by whom the 
suit under the section of the Bengal Ten¬ 
ancy Act was ihstitated,aDd regard being 
'also had to the very ioconolnsive nature 

1. A i RlMe OafiSiWlOflO 726. 


. Jatindra (Mitter, J.) 1933 

of thecdeoision arrived at by the learned 
Special Judge in his judgment, we are 
inclined to bold that no case was made 
out before the Court of appeal below for 
an interference with the decisiou arrived 
ftt by the jpi'imary Court on the merits 
of the case. On the facts stated in the 
judgment of the learned Special Judge, 
we are in a position to express the 
opinion that the decision of the Assistant 
Settlement Officer in favour of the ten¬ 
ants, plaiotitils in the suit,was correct. 

The afipeai fails on the grounds stated 
by 'the learned Special Judge, as also 
for the reason that the findings arrived 
at by the Court of appeal below on the 
merits of the case do not justify a rever¬ 
sal of the decision arrived at by the 
Assistant Settlement Officer. In the 
result the appeal is dismissed with costs 
to the plaiutiffs-respondents. 

K.S. Appeal dismissed. 
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Mitter, J. 

Bhupendra Nath Boy Ohoudhury — 
Petitioner. 

v. 

Jatindra Nath Bay Ohoudhury and 
others '-Opposite Parties. 

Civil Rule No. 57 of 1933, Decided on 
11th April 1933, from decision of 
OfFg. Sub-Judge, Isfe Court, Barisal, 
D/- 7th December 1932. 

Civil P. C. (1908), O. 21, R. 90~Purchaser 
after attachment and before sale is “ person 
whose interest has been affected," 

A pa^^on who has purchased a property after 
it has been attaofaed and before it has been sold, 
is a person whose interest has been affected by 
the sale within the meaning of 0. 21, B. 90 : 
AI B 1927 Mad 445, Bel on. (P 789 C 1) 

Profulla Kumar Boy —for Peutioner. 

Satindra Nath Boy Choudhuryr-lot 
Opposite Parties. 

Judgment .—The only point which haS| 
been raised by this rule is as to whether 
a person who has purchased a propertyj 
after it has been attached and befcrei 
it has ^eu .sold is a person whose in 
terest has been affected by the salt 
within the meaning of O. 21, B. 90, 
Civil F.O. The Mnnsif took the viowj 
that such a person has no locos standi 
to set aside the eale pnAft 0. 21, B. 90. 
Tue Subordinate Judge takes the con¬ 
trary view. The question in this rule 
is which view is right. 

It appeaiH that the petitioner brought 
a money suit against opposite parties 
Nos. 2 and ff and on 20th September 
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1930 attached before judg.ment oertaiil 
immovable properties belonging to them. 
The suit vras decreed on 29th January 
19^r, and the attachment was made 
linal on that date. On 29th October 
L930, opposite party No. 2 execoted a 
mortgage in respect of the property at¬ 
tached in favour of one Sarat Jamini 
Devi, and on I9tb June 1931 oppo¬ 
site party No. 1 pui'chased the mortgage 
security from Sarat Jamini. In exeou- 
tion of the money decree the property 
vk as sold on 24th February 1930 and 
was purchased by the petitioner. Op. 
pOsite party No. 1 applied under 0. 21, 
li. 90', to set aside the sale on the 
grounds of material irregularity and 
iraud in conducting the same. The 
Munsif threw out the application on 
the preliminary ground that petitioner 
No. 1 has no locus standi and could not 
maintain the application. On appeal 
tho Subordinate Judge being of a con¬ 
trary opinion set aside the order of the 
Lluusif and has directed him to hear 
the application on tho merits. Hence 
the present rule. 

It is contended for the petitioner that 
under S. 64, Civil l\ 0., the transfer by 
way of moitgage in favour of opposite 
paity No 1 IS void as against all claims 
enl'urceable under the attachment. The 
ofiect of this section may be that if the 
sale is confirmed the purchaser may get 
the property freed from mortgage ’n 
favour of Sarat Jamini which has been 
transferred to opposite party No. 1, but 
it does not mean that such a person 
cannot challenge the sale before it is 
confirmed ; for the auction-purchaser 
knows that be does not acquire the title 
merely by paying his amount of the bid 
and he knows further that the sale is 
subject to the confirmation by the Court 
and 18 liable to be set aside if the judg- 
meut-debtor pays the money under O. 21, 
11. b9, or anyone whose interest isaffeet-r 
ed by sale applies to set aside the Sale 
on the ground of irregularity or fraud. 

The mortgage is good as between bhe 
Iparties to the same and it can hatdiy be 
jsaid in this view that bis interest' is not 
affected by the sale. In this view I am 
of opinion that the"Subordinate Judge is 
right and this role must be. discharged 
with costs. The vieyr I taire reoeivM 
support from a deoialon of the Madras 
High Court in the ease of Pandiri T^i-. 


ranna v. Grandhi Sattiraju Cl). I assess 
the hearinj} lee at 1 gold mohur.. The 
records are to be sent down at once. 

K S. RuU diseharaed. 

i. A I S mi Mad 449=100 1C 83. T 
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Mallik AMD Jack, JJ. 

. Dtoipendra Nath Chattopddkaya —^De- 
fendant'^d^ppellant. 

V. 

Mahendroi Nath. Riswa$ —Plaintiff— 
BeSpondeut. : 

Appeal No. of 1930, Decided on 
9th March 1933( from apjtelTate. decree 
of Addl. District Jhdii^ei Jessor«i D/-j9th 
June 1930. 

BengklTaaaBn Act. 
far corrccttcB ttf 

not boirod by she. .ya^S* liamatiMi^ni^ird 
of Rights. 

A suit for tbs Q<»r8<»tlon of tb«., Record of 
Bights whieh is really. oitis under the general 
law (Speoifio Belief'Sot) dees.:iiOt d6xai under 
8. lll'A nor under any othdr. seotion of the Act, 
and ie not barred by six year's limitation, 

[P 789 Cl] 

Pyari Mohan CHaiUrji* ' And Hart 
Gharan Banerjee —for Appellant. 

Sahndra Nath Mukhierjei and Ear 
Krishna Pramanih-^iot -Bespondent. 

Jaok,J .—^This appioal arisen out 

of a suit for oorrectibd certain entry 
in the Beoord of Bightd ahd also for 
enhancement of rent and f(»r additional 
rent under S. SQ* and . Ben. Ten. 
Act. The suit was ^iemisked in the 
Court of firstinstance on the ground 
that the plaintiff was a cosharer landlord 
and his coshaters were not joined either 
as plaintiffs pr defendants in the suit 
under 3. 188, Ben. Ten. Act, and the 
prayer for the amendment of the plaint 
making hid ceMiai^B party defendants 
was also rejected. The lower ' appellate 
Court held that the amendment. of 
the plaint should have been allowed 
so as to enable the plaintiff to. join the 
cosharer landlords as defendants .i|nd 
therefore remanded the suit for trial On' 
the morits. In this appeal it is conteu- 
ded on behalf of the defendant, appel- 
laut thah, in any case, having beeh. 
bronght before the amendment of 188 
of the. Act which was brought itrto^ force 
in February 1929, the suit by a oosjiarer 
landlord for enhancement of rent and 
for additional rent under S. SO and 
S. 32, Ben. Ten. Act, was cot admissible, 
and farther that since the amendment, 
of the plaint was allowed after the 
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period of six fears’ limitation, the Bait 
for the correction of the ^oord of 
Bights was also barred. It appears 
however that the suit for the oorreo* 
;tion of the Beoord of Bights is really 
one under the general law (Specific 
Belief Act). It does not come under 
S. ill-A, Ben. Ten. Act, nor does it ap- 
pear to come under any other seo- 
'tion of the Act; therefore the suit is not 
barred by six years’ limitation. 

As regards the suit for enhancement 
of rent and for additional rent, it is not 
barred by limitafion, and if the amend- 
ment is allowed the plaintiff is entitled 
to bring it. We think that the learned 
Judge in the circumstances of the case 
was right in allowing the amendment of 
the plaint. It was mentioned in the 
plaint, in the first instance, that a suit 
was pending in the High Court in which 
it might be held that the defendants 
ware oosharer landlords and in that case 
the plaintiff would apply for the rent 
of his share only. In these circumstances 
we think that the amendment should 
have been allowed and that being so, 
the suit both at regards the correction 
of the Beoord of Bights and as regards 
the enhancement of rent and additional 
rent is meintsiaable. This appeal 
is therefore dismissed and the order of 
the learned District Judge remanding 
the suit to the Court of first instance 
for trial on. the merits should stand. 
The parties will bear their own costs 
throughout. 

Mallih, J ,—I agree. 

K.S. Apptal Aismiised. 
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PAHCKBIDGE AKD PATIB.aSOH, JJ. 

Uma Kanta OAcrf^erjrt-rl'iEst Party. 

V. 

Kalipada Chowdhury and another — 
Seoond Party. 

Criminal Bef. No. 188 of 1933,J)aci. 
dad^n 7 th March 1933. 

CrimioalT.C. (1898), St. 133,137 A 13»>A 
—Denial of public right in ratpael of land |n 
que'ttion—Magittrale tkould bpM enquiry 
i^der S. 139-A He can preeead under 
S. 137 onlyif bo finds that tbare it no roll- 
able arldaneo In.tttpporl of tneh denial. 

WhSre in proceedings under 8. 193, Criminal 
P. 0 , .the opposite party denies the existanoe 6t 
a pnblio right in respect of the lend in question, 
it is the duty of the Magistrate to hold an 
enquiry under S. 133-A with a view to ascertain* 
ing whether there la aay reliable evidence in 
(Support of the denial on the part of the oppdsite 
party, and to record a otepr finding on. the point 


Before proceeding farther. If his finding is to 
the e&efit that thers is reliable evidence in 
support of the denial of the opposite party, ho 
is Mund to stay proceedings nntil the matter of 
the existence of the alleged public road has been 
decided by a competent civil Court. If, on the 
other hand, he finds that there is no reliable 
evidence in support of.the denial of such a right, 
then, and then only, is he entitled to proceed 
further and to deal with the matter under the 
provisions of S. 137. He cannot make bis ori¬ 
ginal order absolnto under B. 137 without re¬ 
cording any finding under S. 180-A. 

[p 790 0 2; P 791 Cl] 

Probodh Chandra Chatterjee—tor First 
Party. « 

Susil Chandra Sen and Santimey 
Majumdar-~tot Second Party, 

Patterson, J .—The subjoct-matter of 
the case to which this reference relates 
is a strip of land which has been des¬ 
cribed in the proceedings drawn up un- 
ider S. 133, Oriminal P. C., as 

"the northern flank of the road in plot No. 1811 
used by the public as a right of way at Dak- 
shineswar.” 

The alleged obatruction consists of 
certain huts which have been erected on 
the said land by opposite party 2 as a 
lessee under .opposite party 1 who is 
the Secretary of the Board of Trustees 
of the Dakshineswar Debuttar Estate. 
The first party is the owner of a plot of 
land situated immediately to the north 
of plot No. 1811, and bis main grievance 
as set forth in his petition is that the 
erection of the huts in question has ob¬ 
structed bis road frontage. In the 
police report on the petition of the first 
party it is further stated that the public 
visiting the Dakshineswar temple are in 
the habit of using the road in plot No. 
1811, and that the erection of huts by 
opposite party 2 on the flank of the road 
has caused inconvenience to them in 
certain respeots. Opposite party 1 in 
bis petition showing cause has denied 
the existence of any public right in plot 
No. 18i.l, and it is further stated in that 
peUtio^ that although the poblic visit¬ 
ing the fesmple are in the habit of pas- 
sing over a portion of the land in plot* 
No. .181.1, they only do so with the leave 
and license of the trustees of the Debut- 
tar Estate, and not as of right. In these 
oiroumstances, it was the duty of the 
Magistrate to hold an enquiry under 
S. 139.A, Criminal P. 0., with a view to 
ascertaining whether there was any re¬ 
liable evidence in support of the denial 
on the part of the opposite party of the 
existence of any pnhUo right in respeot 
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| 0 { the land in qaeation and to veoord a 
clear finding on the point before pro¬ 
ceeding further. If his finding was to 
the elTect that there was reliable evi<; 
dence in support of the denial of the 
opposite party, he was bound to stay 
proceedings until the matter of the exis¬ 
tence of the alleged public road had been 
decided by a competent civil Court. If 
jon the other hand he found that there 
jwas no reliable evidence in support of 
ithe denial of such a right, then and 
jthen only was ho entitled to proceed 
farther and to deal with the matter an- 
der the provisions of S, 137, Criminal 
P. C. What the learned Magistrate ac¬ 
tually did was to examine the papere 
produced by both sides and ' then, with¬ 
out reoordingany finding under S. 139-A, 
to make his original order absolute un- 
■der the provisions of 8. 137, relying 
mainly on an entry in the Record of 
Rights to the eilect that plot No. 1811 
was a public road. It is not clear whe¬ 
ther the Magistrate thought that he was 
holding an inquiry under S. 139.A, but 
-even if ho did it seems to me that the 
inquiry made by him was not a sufficient 
compliance with that section. He did 
not arrive at any finding to the eCfeot 
that there was no reliable evidence in 
support of the denial of the existence of 
e.nypublio road by the opposite party and 
in my opinion the materials before him 
were not sufficient to justify such a find¬ 
ing. The whole of plot No. 1811 has 
been recorded as the property of the 
Dakshioeswar ;Debattar Estate, and 
whatever may be the legal position with 
regard to the portion of the plot which 
is actually used as a road, it is clear 
that the mere fact that the whole of the 
plot had been recorded as a public road 
is not of itself sufficient to'rebut the 
presumption that the trustees were (at 
any rate so far as the roadside land was 
concerned) entitled to exeroisc "ilieir 
full rights as proprietors and toj deal 
with the land in question in whatever 
manner they thought fit. Be that as it 
may, it appears that no^ proper inquiry 
was held under 8. 139i.A, and that no 
findiag..was recorded under that sedtion, 
and this being so the order made under 
8.137 must be bald to have been made 
without jurisdiction. 

lu these circumstances, t would accept 
the reference and set aside the oi^er 
made by the Magistrate under S. 137, 


Orimioal P. 0.» as recommended by the 
learned Beseione Judge. 

PanoJtfidgB, Ji—1 agree. 

K.s« tt4f»r0M>e aaoeptedi. ?. 
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, , aud Patterson, JJ. ’ 

Emperor 

V. ■ 

Sardfat Banain and another — Ac¬ 
cused. ; 

Criiplnal Bet No. 15 of 3932, Decided 
on iStli Novemil^r; 1932t .(fcm order of 

Dist. Magistrate^ i(e%ab. 

Criminai P. C dSMk 43ft ^ Appeml to 
SeMtons Judge a|radndt:.'deiaeiet{M of Magis* 
trate diamiMad..-**^ Ma* 

giitrata t* 4«^j«iilia)v^«ipi^t''of 

•antauco ahotald 'r 

An appeal ftom a .ecuyi^ion by e.-Ma^H)tate 
was ditmiBMd Judge,TReo tbs 

Diatriot biiiglstfata .under'8.488 for ea- 

haueemantofeentence« 

Eeld : that, though the XRitriot Maglattate 
had power to call for the record from the Magis¬ 
trate under S. 48$ or to mei»a.report to the High 
Court under -6. 4.'i8, sUiR U. bs* 'not desirable 
that the High Court shcald eateilein the matter 
of rofecence, as the feote of the oasa had been 
brought to the notlea of the-ftessionB J udge on 
appeal. ‘ tP 7M 0 1] 

Nirmal Oho,ndra Chottdiwry-— for the 
Crown. V / 

Aaadttsizamai^ and Imam 

Hossain Choudhury^iov Accused. 

/Mflfpment.—Tbi? matter has been re- 
ferred to us uudei^S. 4^Criminal?. C., 
by the District. Magistrate of Howrah. 
It appears that the opposite parties were 
convicted under S. 9, Opium Act of 1878, 
of being in illegal possession of a large 
quantity of opium* The Magistrate has 
convicted then^ and sentenced them 
each to 

fault to suffer^tdx mouths’ rigorous im¬ 
prisonment. The opposite parties ap¬ 
pealed against their conviction and sen- 
tepee to the Seraions Judge of Howrah 
whid dismissed .the appeal. The Diatriot 
Magistrate, lor the reasons which .be 
gives in hii liittee of refscence, considers 
theStotenoB inadequate and . be reuom- 
mends its enhancement. The’learned 
advocate who appears for the opposite 
parties has submitted that inasmuch as 
the District Magistrate is inferior to the 
Sessions Judge for the purposes of S. 435, 
Criminal P. 0., we cannot or at any rate 
should not interfere. He has cited vari¬ 
ous aathorlties to us which lay down 
limitations oh the powers of the District! 
Magbtrata to call for the records and to 
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Report to the High Court in oases where 
the matter has already been dealt with 
by a Sessions Judge. . None qf these 
oases is directly in point because, as is 
conceded, the Sessions Judge, in dealing 
with the opposite parties* appeaVhad no 
power to do what we are asked to do, 
namely to enhance the sentence passed 
on the opposite parties. It therefore 
cannot be said that the District Magis¬ 
trate has reported the case to us with a 
view to our reversing tbe order of dis- 
missal made by tbe Sessions Judge sit¬ 
ting in appeal. 

While we do not feel justified in hold¬ 
ing that in the circumstances of the 
particular case tbe District Magistrate 
had DO powqr to call for the record from 
tbe Deputy Magistrate’s Court under 
S. iB5, Oritninal F. 0., or to make a re< 
port to the High Court under S. 488, 
Griniinal P. G., we feel that it is not 
desirable that we should entertain the 
matter on a letter of reference addressed 
to os by a District Magistrate when tbs 
facts of the case have already been 
brought to tbe notice of the learned 
iSessions Judge, in the appeal. It was 
suggested to us that as tbe matter came 
before the Sestious Judge in his appel¬ 
late jurisdiction he bad .no power him¬ 
self to report the ease for orders under 
B. 438. We understand that that con¬ 
tention is not now prbsaed and we cer¬ 
tainly are not disposed to accept it. In 
the ciroumstanoes, having regard to the 
way that the case has been brought to 
our notice, we do not consider that we 
should take any action. The reference 
is therefore rejected. 

K.s, • Befmnoi rejected. 
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C. C. Gross, Ao. C. 3, and 
S. E. Grose, J. 

Nrisingha Chandra Ghoee — Peti- 
•tionew 

^ V. 

Emperor—OppoBita Party. ^ 

Criminal Bev. Petn. No. 1069 of 1932, 
Decided on 80th March 1933. 

' (a) Prew Energency Pewen Act (23 of 

1931), S. 'ly—Seareh and arizure without 
•oarch-warroiit ore lUegal'-'Msgiatrato con* 
not poZfe forfoiturc order on report of auch 
•oar^. 

When the poUce officer, for the purpose of 
seizing tbe press under S. 17 of tbe said Act, has. 
not been armed oitb a search warrant as is con- 
tlihplated In B. 17, the search and the seizure of 
the press ate illegal aud that being so, tbe 


Magistrate-cannot make the order forfeiting the- 
press undef the provisions of S. 17 (8). 

tP 79P C Hi 

(b) Press Emeagency Powers Act (23 of 
1931), S. 16-* Order of forfeiture should not 
be petsod in ebaenco of person who boa cus¬ 
tody end control of press. • 

Where an order declaring the proas to be for* 
feited to His Majesty is passed in the absence of 
the person who has the custody and control of 
the pnsB in question, it must be set aside. 

(P 793 C 1): 

D.ebendra Narain Bhattaaharjee and 
Satindra Nath Chatterji —for Petitioner. 

Kundkar —for the Crown. 

Order .—The facta involved in the oases 
out of which this Hule has arisen,, 
shortly stated, are as follows : It Bp> 
pears that certain unauthorized news- 
sheets or unauthorized newspapers were- 
being produced at premises No. 9, Sib- 
nirain Das Lane, in the town of Cal¬ 
cutta. These uuauthorized news-sheets- 
or news papers w'ero being produced 
from an undeclared press. The police 
acting under the provisions of S. 16,. 
Indian Press Emergency Foweis Act (23- 
of 1931), entered into tbe said premises' 
and seized the said unauthorized news- 
sheets or unauthorized news papers. As 
a result of tbe seizure certain persons,, 
whose names are not material, were pro¬ 
secuted and convicted by the Magistrate- 
and sentenced adequately. The police- 
on tbe date of the entry into the pro¬ 
mises, without obtaining a warrant as* 
contemplated in S. 17 of the said Act, 
proceeded to search tbe said premises 
with a view to seize the press fromi 
which the unauthorized news-sheets or 
news papers were being produced. Tbe- 
police officer making the search made a 
report of the search and the Magistrate 
being of opinion that tbe press seised by 
tbe police officer in the eircumstances. 
stated above was an undeclared press 
made an order declaring the press for¬ 
feited to His Majesty. It is against this 
order that tbe present Buie has beent- 
direoted. 

Mr^ Bhattaobarjee who appears in: ' 
support of the Buie has urged two con¬ 
tentions before us : His first conten¬ 
tion is that the police officer for the pur¬ 
pose of seizing the press under. S. 17 of- 
tbe said Act had not been armed with a 
search warrant as is contemplated inr 
S. 17 and that therefore the search and 
the seizure of the press were illegal and 
that, that being so. the Magistrate could 
not make the order which he did under 
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the provisioQB of S. 17 (3) of Act* 
In the aeoood place Mr. Bbattacharjee 
has contended that the order forfeiting 
tha press to His Majesty was made in 
the absence of the petitioner who bad 
tlTe press under his*custody and control; 
in other words, Mr. Bbattacharjee bss. 
contended that as soon as the proceed* 
ing under S. 16 of the Act was brought 
to a termination the Magistrate then and 
there made an order forfeiting the press 
to His Majesty under the provisions 
of S. 17 (3). We have examined the re* 
cord and heard the learnedDeputy Legal 
illomembrancer against the Bole and 
,Mr. Khundkar with his customary frank- 
'ness has admitted that the proceedings 
under S. 17, sub Ss. (l) and (2), were, in 
!the circumstances of this particular case, 
‘irregular; in other words, Mr. Khundkar 
:had made it clear that the police had no 
|B3arob warrant authorising them to 
'Seize the press in question and that the 
ipolico odicer who made the report of the 
jsearch had not, as is indicated above, 
any authority from the Magistrate to 
seize the press. Mr. Khundkar has 
not also challenged the accuracy of 
Mr. Bhattacharji's contention that the 
jordor declaring the press to be forfeited 
to His Majesty was not passed in the 
presence of the person, i. e. the petitioner 
who had the custody and control of the 
press in question. 

In the circumstances it follows as an 
irresistible conclusion that the entire 
proceedings on the part of the police in 
this case were irregular and unautho¬ 
rized in the eye of the law. That being 
so, we have no other alternative but to 
sot aside the order of the Chief Presi¬ 
dency Magistrate. The result therefore 
is that the order of forfeiture made by 
the Magistrate is set aside. Any conse¬ 
quential order which follows from the' 
order just made will no doubt be made 
by the Magistrate on a proper appUea-i 
tion being made to him. 

K.S. Order set aside, 
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MUKEBJI, J. 

Hart Nath and ot/ters—Appellants. 

V. 

Kulesh Chandra CAose'^^Bespondent, 

Appeal No. 1749 of 1930, Decided on 
14th November 1932, against appellate 
decree of First Court Sob-Judge, Bakar^ 
gunj, D/. 24tb January 1930. '' ■ ' 


Civil P. c. (190a), s. 11 - Tenant niloW’ 
ing decree for rent for entire bolding to- 
be pMced la einple rent enit it not barrel 
by ret judiettt from rmiting plot of ditpet*'; 
tetiieo tttbtequently in anetber suit — Land- ■ 

‘ ford and Tonant. 

yybare in a simple suit for rent, the tenant 
uti toiyntd a plea of disposreMioh and allows'^ 
eeree to be pasted (or the entln rent, it should • 
not be beid that he was bound to take this plea., 
of dispossession and since he has not done so, it 
should be treated as barred by the doctrine of 
oonatroetive res Judicata in a subtoquent suit. 

[P 794 C 91< 

Bijan Kumdr' Mukerji — for Appel* 
lants. 

Amwendra Nath Base, Girt j a Pro- 
sannd B(yy Ghondhury and Annada Oha- 
ran Karkoon —for Beii^dttdent. 

Judgmenl. —Plaintlllfe'-^V. .the appel¬ 
lants in this ap^al-.wippdal. baa- 
arises out of a suiV;itbfcb<: the ^talibitiffa 
instituted for recdvtfty ‘Of xebt^ior the- 
years 1331-33, B. S, %pt wwi olaimed 
at the rate of Bs. ^ with cesses and 
damages. The contejation of the defen¬ 
dant was that he had been dippossesaed' 
from a portion of the land and on thah 
account he was entitled to suspension of 
the entire rent. The' Mvnsiff decreed. 
the suit overrdling this ep'ntention of 
the defendant and gave him a decree- 
though not for. the entire amount but- 
making certain deduction's bn account of 
the cesses that s^re Maimed. On ap* 
peal preferred by the defendant the Sub¬ 
ordinate Judge set aside the trial Coort’s- 
deoree and allowed the plaintifTs a de¬ 
cree for rent at a rate to be ascertained 
by comparison of itbe kabuliyat which 
formed the basis of the tenancy with the* 
settlement records which, according to- 
the learned. Subordinate Judge, showed 
that the defendant was in possession of 
lands lets than what wap covered by the 
kabuliyat. 

The facts, necessary to be stated arS' 
thS follpwiog: ,Tbe tenancy was created 
by- a kabttliyat. dated 1679. In 1902: 
there ;wa8 a. debw for rent obtained * by, 
the plaipiijpfs. against the then tenant' 
and in exeoiiiion of that decree the hold¬ 
ing was put up to sale and purchased hr 
the defendant. The kabuliyat purportea 
to create a tenancy in respect of tbcea 
annas share of certain lands Tndludedi 
in certain defined boundaries. After 
the defendant’s purchase there was. 
a suit - for rent institntsd by tha 
plaintiffs against him for the years 
1309-12 and it appears that in that* 
suit a decree was obtained by the plain- 
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tiffs for rent at the rata mentioned in 
the kabaliyat. It would appear that at 
that time it was not contended on be> 
half of the defendant that be wae in poe- 
•session of the entire lands of the teo- 
al&oy. The present suit wias instituted, 
‘as already stated, for the rent of the 
years 1331-83. The Munsiff held 
that there was no evidence to show that 
there was any dispossession by the plain, 
tiffs of the lands of the tenancy since 
the decree which the plaintiffs obtained 
•against the defendant for the years 1309- 
12, and be was inclined to take the 
view that the defendant was in posses- 
«ion of the entire quantity of lands. The 
Subordinate Judge on the other hand 
has, on a reference to the settlement re- 
cords and the evidence which the defen¬ 
dant as wall as the son of the giver oY 
the kabuliyat gav# in this case, came to 
the conclusion that the defendant in 
-fact got much lees land than the three 
annas of the landt ioclnded within the 
kabuliyat boundaties and that the re- 
oaainiog lands which the defendant 
ought to have got were recorded in the 
settlement records as khas lands of the 
plaintiffs and their obsbarere in superior 
taluki right. 

Hie findiog amounts to this; that in 
point of fact the defendant is not in pos¬ 
session of the land which be ought to be . 
in possession of under the kabuliyat. 
The Subordinate Judge appears to have 
believed that from the very beginning, 
when the defendant came to be in pos¬ 
session, he could not get all the lands of 
the kabaliyat. In those circumstances 
'the only point of layv which may beurged 
and indeed has been trged- by Dr, Mu- 
kerji on behalf of the appellants, is that 
the defendant shonld be held.tq be pre¬ 
cluded by reason of tbe doctrine of eon. 
structive res judicata from pleading that 
ha was notin possession of t^ ^Cntirli 
lands of the tenancy and that he was 
not tberllfore liable to pay the entire 
rent, by reason of the fact that .in the 
•irravioffS suit for rent for the years 1309- 
12 this defence was not taken, whereas 
it migblkand ought to have been taken 
within the meaning of S. 11 of tbs Cole. 

1 am of opinion that this contention 
■ought not to be allowed to prevail. No 
doubt it was quite open to the* defen■ 
•daot to take this plea in defence if he so 
*dho88 and therefore it wae a defence 
which might have been taken in auit. 


But I do not think it can be said that it 
'ought to have been taken. I am not pre¬ 
pared to hold 4hat in a simple suit for| 
rent, where the tenant puts forward* a 
plea of dispossession gnd allows a decree 
to be passed for the entire rent, it should 
be held that he was bound to take this 
plea of dispossession and since he has 
not done so it should be treated asibarred 
by the doctrine of constructive res judi-: 
oata. 

Upon the facts which the learned Sub¬ 
ordinate Judge has foqnd, namely that 
the defendant was not in possession pf 
the entire lands of the tenancy and that 
the remaining lands are in khis posses¬ 
sion of the plaintiffs and their cosharers, 
the deoiee which the learned Subordi¬ 
nate Judge has made is, in my opinion, 
■correct. The appeal acoordingly fails 
and mast be dismissed with costs. 

K.S. Appeal dismissed. 

A. 1. R. 1933 Calcutta 794 

Mokewji and Guha, JJ. 

Upendra Nath Das and others — Peti- 


Daksha Yatii Debya and others —Oppo¬ 
site Parties. 

Civil Rule No. 1330 (f) of 1932, De- 
oided on 25th May 1933. 

(•) Civil P. C. (1908), O. 32, R. 11-Guar- 
dian appointed not appearing in appellate 
Court—Appellate Court can appoint freth 
guardian in hit place—Though appointment 
of freth guardian meant removal of former 
guardian it it better to record formal order 
to that effect. 

Where the guardian appointed on behalf of 
a minor in the lower Court fails to appear in 
the appellate Court, the latter Court can appoint 
a fresh gwrdian in bis place. And though the 
appointment of a fresh guardian ne^ossarily 
means the removal of the previous one, still it 
is better to have a formal order of removal of 
former guardian recorded before the order of 
eppointment is made! (P 795 C 3) 

(h) Bengal Tanaucy Act (8 ef 1885), S. 148 
—Court has discretion either to resort to 
epeciol «racodur» or to adopt the procedure 
vader O. 32, Civil P. C, 

‘-'The Court has, under the wording of S. 148(h}, 
a disoretion eRher to resort to this special pro- 
oedure or not; that is to say, it is quite open to 
the Court, even in a suit for rent, to adopt the 
normal procedure which Is laid down in O. 83, 
Clvil P. C. (P 796 0 21 

(c) Bengal Tenancy Act (8. ef 1885), 
S. 148 (h)—SpeeUl procedure undor S. 148(h) 
is available only to trial Court and at suit 
stage. 

The epooial procedure, under S, 148 (h),' Is not 
available to any . Court othet than the trial 
Court or at any stags other than the suit stage. 

[P 796 C 1] 
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• 

Surendra Nath Das Qupta U •for 
Petitioners 

S, C. Basaft—for the Crown. 

* Order .—Besides the two questions 
.which have been fortnolated in this re¬ 
ference, another question has ariMn 
upon the arguments that we have heard'. 
That quesl^ion is of a general nature and 
ihae from time to time been raised, 
namely, whether, when a guardian has 
been appointed in respect of a minor in 
•any of the Courts below and that guar- 
Idian does not appear in this Court in 
a proceeding in connexion with which 
a notice has been served on him, he 
must be regarded as continuing and as a 
guardian in whose place a fresh guardian 
cannot or ought not to be appointed by 
jthis Court, on the view that his ap- 
'pointment enures for the whole list. 
'There are decisions which lay down that 
if a guardian has been appointed by the 
Court his appointment continues for all 
purposes of the suit and that so long 
as no other guardian is appointed he 
and he alone is competent, in case the 
suit ends in a decree, to prefer an ap¬ 
peal from that decree and is also compe¬ 
tent generally to represent the minor in 
such proceedings as may be taken after 
the passing of the decree and in con¬ 
nexion with it. This however is so 
only so long as no other person has 
been appointed guardian in respect 
of the minor. The cases do not lay 
down that a guardian appointed by the 
Court has an indefeasible right to con¬ 
tinue for ever. When a guardian ap¬ 
pointed in any of the Courts belbw does 
•not appear in this Court, it is not pos¬ 
sible for this Court to ascertain whether 
he is*not appearing because bethinks 
•that he would better serve the minor’s 
interest by not appearing or because he 
has not been put in possession of funds 
to enable him to appear or for any other 
cause. And if, in order tO SAfegU.ar4<. 
the interests of the minor, this Court, on , 
* the failure of such guardian to appear, 
appoints another guardian in this Oou.rt, 
namely the Deputy Begistrar, it. ha|^ly 
lies in the mouth of the appellant or the 
petitioner, as the case may be, to say 
that such an order cannot be made be¬ 
cause it may be that the said guardian 
is not appearing for the reason that he 
thinks that by not appearing he would 
bet ter, serve the m inor's in terest. There 
■can be no question that under 
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B. 11, ihe Court may, for sufficient 
reason, remove -a guardian. The law 
does not say what may .or may not be a 
sufficient reason for this purpose. We 
are of opinion that tt would generally 
•peaking be a sufficient. ground for the! 
removal of the guardian and for thej 
appointment of the Deputy Begistrar in 
his place when the Court finds that such' 
guardian has not put in any appearanee| 
in this Court, so that the Court, is no. 
in a position. to judge whether thej 
minor’s ioteiwst is being really looked 
after. The only thing that may possibly 
be said is that there should be a fprmal 
order for removal..-'■^ere.agaln, the law 
does not say tha^afs^^rdrder should 
ha recorded. . of a 

fresh guardian the| 

removal of the one pravlbia^iy appointed 
But it would' pethaps^^.be be^r; wherej 
the Deputy Begistrar Is to hia appointedj 
guardian in olroumstaoees stated above, 
to have a formal brdSr for removal re- 
eorded bef<[»e the qrder of appointment 
is made. 

The questions 'formulated in the re¬ 
ference depend Upon thh meaning of 
8 , 148, 91 , (b), Ben. Tan. Act. That 
clause lays down, that not.witbstanding 
anything contained in B. 4, sub-B. (3), 

O. 39, in Scb. 1, Civil P. 0. of 1908, the 
Court in a suit for rent is competent to 
resort to a special procednre. It should 
be noted at the- outset that the Court' 
has. under tbe wording of this clause, a! 
diseretiou either to resewt to this special 
procedure or not; that is to say, it is 
quite open to the Court, even in a suit 
for rent, to adopt the normal procedure 
which is laid down in 0. 32, Sob. 1, Civil 

P. 0.; 1908. Under what special cir- 
cumatanoes the Court would be justihed 
in /adhering to the normal prooednre is 
not a matter whiob we need consider 
help. Bnt tbe'spscial procedure that is 
prescribed is a notice in a speoial form, 
and: thia. form has got to be strictly 
adhered' to in order that the result ,ood- 
Mmplated by this olause may btf aohief- 
ed. lif this speoial prooedure is on- 
served, the result will be th%^ the per- 
sou upon whom the notice contemplated 
by this clause is served shall, unless the 
Court otherwise direots, be deemed to 
be the daly appointed guardian of the 
minor defendant “for all purposes of the 
suit.” It may he conceded that thd 
words “for all purposes of the suit” 
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'would include prooeadings in continua* 
tion of the suit, namely,, proceedings in 
appeal or such other proceedings as may 
directly arise out of the suit. It follows 
therefore that if such guardian prefers 
amappeal from the decree or appears as 
nespoodent in an appeal, ivbieh the 
plaintiff prefers from it, he continues as 
such guardian. But the question is 
what is to happen if be does not appear 
in the appellate Court, or what is an 
appellate Court to do if a minor becomes 
a respondent in rent appeal. The argu¬ 
ment is twofold. It is said in the first 
place, that because the appointment of 
the nhtural guardian ae guardian under 
S. 148, Cl, (b) of the Act is "for all pur¬ 
poses of the suit," no other guardian can 
or should be appointed, even if he does 
not appear. So far as this matter is 
concerned there is no reason to treat a 
rent appeal.on a different footing from 
any other appeal, and the expediency of 
appointing the Deputy Begistrar as 
guardian in such cireumstanoee has al¬ 
ready been explained. It is argued 
nextly that by reason of what has been 
said in S. 148,^pl. (b) of the Act, when 
notice of the appeal is to be given, a 
notice should be given in the iprm pres¬ 
cribed in this clause so that, even if the 
guardian does not appear, he will be 
jdeemed to be the guardiaP. We are of 
[Opinion that such an interpretation 
cannot possibly be given to Cl. (b), 
S. 148, which expressly prescribes a pro- 
cedure which the trial Court only can 
follow upon the express terms of that 
clause. 

As the guardian appointed by the 
Court below has not appeared in answer 
to the notice served on him by this 
Court be is removed, and the Deputy 
Registrar will be appointed such guar¬ 
dian on the petitioners depc^iting the 
necessary costs and the indemnity bond 
within three weeks from today, As re¬ 
gards the questions raised in the refer¬ 
ence, the answers we give arp: (1). The 
v^rd "suit" means the suit in the suit 
sliage: end tiie. expression "for all the 
purposes of the suit" include appellate 
stage or.sfhges of the suit. (2). The usual 
notice, under the normal procedure has 
to be given to the guardian. S. 148, 
Cl. (h), cannot be interpreted as meaning 
that the special procedure, which it 
prescribes, is available to any Court 
other than the trial Court or at any 
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stage otl^er than the suit stage. These 
two answers would show that, in our 
opinion, even i^ oases in which the spe. 
cial procedure was resorted to in a rent 
suit, an appeal or a revision cafe arising 
out of it should be dealt with in this* 
Court on the same footing as all other 
appeals and revision cases. 

K.S. Reference answered. 
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0. 0. Chose ahd S. K. Chose, J J. 

Benodini Chaudhurani —Defendant— 
Petitioner. 

V. 

Jagabandhu Boy and others —Opposite 
Parties. 

Civil Buie No. 699 (F) of 1932, Deci- 
ded on 18th November 1982, from origi, 
nal decree of Bub-Judge, Murshidabad, 
D/. 29th February 1932. 

(a) Limitation Act (1908), Art. 156—Ap* 
peal from preliminary decree. 

Time for filing an appeal from a preliminary 
■decree runs from date of the preliminary decree 
and not from that of the final decree. 

IP 7D6 0 91 

(b) Limitation Act (1908), S 5—Memoran¬ 
dum^ of appeal filed without etemp ai d out 
of time by 21 daya—Time ehould not be 
extended, even though litigant waa parda- 
naehin lady. 

A memorandum of appeal was filed without 
any stamps and out of time by 21 days: 

Held: that even though the litigant was a 
pardanashin lady, extension of time ought not 
to be granted. (.P 7^7 G 1} 

Bijan Kumar Mukerji and Joy Gopat 
Ghose—iot Petitioner. 

Sarat Chandra /ana—for Opposite 
Parties. 

Judgment.— In this case according to 
one view the memorandum of appeal 
was pres^euted nine days out of time. 
But according to the view presented on 
behalf of the respondent, the memoran¬ 
dum of appeal was presented 21 days 
out of time. It appears that the appeal 
is directed against a preliminary decree 
in a mortgage suit. The date of the 
‘preliminary decree is the 2ud March 
1932. The final decree vras passed on . 
19th March 1932. It is said on behalf; 
of the appellant that the pleader in the! 
Court below advised the appellant thatj 
there would be appeal only agalnstj 
both the final decree and the prelimi-i 
nary decree and that therefore time fori 
filing the appeal would run from the 
date.of the final decree. The advice 
was of course incorrect ai^d when tht- 
pspere reached the learned advocate in 
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this Court, Mr. Joy Gopal' Ghose^ it 
was disoovered that the time {or|>re- 
ferriog the appeal against the prelimi¬ 
nary decree had already expired. 

The present appeal was presented on 
*the lUh June. The memorandum of 
appeal did not bear any stamps The 
grounds Were written out or typed on a 
piece of blank paper. It is true that the 
appellant came to the learned Judges 
taking hrst appeals and obtained an 
order for extension of time for putting 
in deficit conrt.fees. That order was 
made in the absence of the other side 
and without hearing them. Dr. Mu- 
kherji for the appellant has drawn our 
attention to what has b6en done in 
oases where there has been a question of 
deficit court-fees and where extension of 
time has been granted. It is to be 
noticed however that all these cases 
were cases where the memorandum of 
appeal bearing some stamp or other was 
presented in time and it was then dis¬ 
covered that the court-fees were insuffi¬ 
cient and thereafter further time was 
lallowed to put in the deficit court fees. 
The present case is however different. 

I am not aware of any case where the 
memorandum of appeal was presented 
out of time without any stamp whatso- 
lever and where such presentation has 
been considered as if it were that of a 
proper memorandum of appeal. As far 
as one can make out, the net result.of 
this case is that the memorandum of 
appeal was presented out of time by 
i 21 days. The question is whether hav¬ 
ing regard to tbe circumstances and 
being not unmindful of the fact that 
the litigant is a pardauashin lady, we 
Ishuuld be prepared to exercise our 
powers under S. 5, Lim. Act, and grant 
iextension of time not merely for nine 
days but for as much as 21 days. In 
my view this would be a dangerous pre¬ 
cedent if we were to allow such an exten- 
sion; and taking all oireumstanCes into ^ 
consideration such extension of titnii' 
ought not to be granted. The result is 
that the role is discharged and it’ is 
directed that the memorandum of ap^al 
be not registered. Thd rule is discharged' 
with costs, hearing fee being assessed at 
three gold mobure. 

S. K. Ohose, 7.-1 agree. 

K.s, Buie discharged. 
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PBAitlSON. J. 

Debendra ‘fiatu —Petitioner. 

V.■ 

Atmananda Bh.aitac^airjee tini ethers^ 
OoDoaite Parties. * 

OivilRevn. Petn. No. 1169 of 1933r. 
Decided on 12th April 1933, from order 
of 2nd Addl. Sub-Judge, 24.ParganaB, 
D/-16th July 1932. 

Bengal Tenancy Act (8 nf 1885), S. IBS'— 
Decision on quertien whelbeo defeadnbt 
sbottlil pay draihage - ceaa direct to Gevern- 
ment or 'to bit landterd io n^ appealable. 

Plaintiff landlord olaipiod ' that defendant 
ehould pay drainage oets to bim, whereas the 
defendant contended that he xw paying it 
direot to government.3?be Ckmrt deoided that 
Governihent had thepi^tSUtial to the 
oesa : 

Held : that thS.uetd^cu-yas ^ol'.applealabto, 
as no question, wfa^forg to titisoc any interest 
in land between the parties haying conflicting 
claims, was decided : 8 0 W H 4di, Diet. 

[P 7S7 q t; P 798 0 1] 

Semendra Chandra Sen — for Peti- 
tiouer. . 

Hiralal Qkaitarahaiii aud Shyamadas 
Bhaitacharjee-^for Opposite Parties. 

Judgment .—The plaiotiff sued to re¬ 
cover arrears of drainage cess' for the 
years 1331 to 1387, and for damages. He 
is the proprietor of estate No. 876 of 
the 24-Pargaoas OoUeetonte and has to 
pay drainage eess to Governmeut. The 
Record of Bights shows tbe drainage 
cess as recoverable by plaintiff from 
defendant. 

' The defence is that defendant claims 
to hold the lands as oishkar lands ap. 
pertaining to lakheraj'. No. 386-B and 
that defendant payg drainage cess direot 
to Government and not to the plaintiff. 
The Munsiff referred to the entry in the 
Record of Bights and said that the 
.question, was Trhether it bad been re- 
bttited,.... ]^e yvent into the question 
Whst^eir dq ibhe evidence it was shown 
that : the j|)oldjng in suit belonged to 
lakherb). No. 38d.B, andt he finds that it 
doM and thaiGoyemment has the pre¬ 
ferential tight to the drainage cess., On 
appeal before the^obordinate ‘Judg^itl 
was eoUhanded that no appeal lay under 
S. 153,'Ben. Ten. Act, beeausq nof ques¬ 
tion had been deoided relating to title toi 
land or to any interest in land srs bet¬ 
ween - parties haying conflicting claims 
thereto, and the Court upheld that oou- 
tention.. 

As against this tbe appellant relies on 
the prinoiple of Sita Nath Palr.Kartiek 
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Gharmi (l), where it was held that an 
appeal did lie in a oaeo where plaintiff 
and defendant both claimed under the 
eame landlord, and the plaintiff alleged 
that defendant was his sub-tenant ; it 
was therefore a oase of an interest in 
land between parties having conflicting 
claims thereto. In the present oase I 
think no such question can be said pro¬ 
perly to arise. The defendant was ad- 
,mittedly the lakberajdar ; bis title in 
that respect is not denied. The only 
{question for determination was whether 
the cess should be paid direct to Gov- 
{ernment or through the plaintiff. This 
can hardly be said to raise a question 
between the parties of the nature re¬ 
ferred to in the Motion. The rule is 
discharged with costs, one gold mohur. 

K.S ._ Svle discharged, 

"l. (1904) SOWN 484. 
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S. E. Ghosb, Jt . 

Harihar Prosad Das —Appellant. 

V. 

Umesh Chandra Das Mohapaira and 
others —Respondents. 

Appeal No. 2909 of 1940, Decided on 
2nd-February 1933, against appellate 
decree of 2ad Court Sub-Judge, Midna- 
pur, D/- 5tb August 1930. 

(a) Mortgage—Applieatien for final daeree 
is not application in execution preeeedinga 
—Practice. 

An application for a final decree U really an 
application to enforce a judgment and not in 
the nature of an applioatioa in an execution pro¬ 
ceeding: 38 Col 018 and AIR I9i4 P 0 160. Ref. 

tP799Cn 

(b) Mortgage—Final decree bated ea valid 
end operative preliminary decree ceanot 
be void. 

A preliminary decree eras obtuned by implead¬ 
ing the widow of the mortgagor as bis heir. The 
widow remarried, but in ignorance of 4hia fact 
a final decree was obtained by impleading her: 

Held: that as the preliminary decree was ^tld 
and operative, the final decree following tBbreon 
was not void hut only voidable at the instance 
of the heir of the mortgagor: Case Into referred, 
^IP 799 C 1; P 860 0 J3 

jrPaneVanan Qhose aad Saro} Knmar 
Maity—tot Appellant. 

SateouvipdU Boy and BirAsvtar ChfsU 
terjee —fot Respondents. 

Jndgri^nt.’-’HhiB appeal arises out of 
a suit for recovery of possession of cer¬ 
tain land on a declaration of the pkin- 
tifl's title thereto under the following 
circumstaaoes: The land originally be- 
longed to one Eurati Bamal who mort¬ 


gaged it«to the plaintiff on 15tb Agra- 
hayan 1315. The plaintiff brought a 
mortgage Buit,f No. 870 of 1917, and as 
Euran Bamal was then dead, he made 
his widow Balaram Dasi a defendant as- 
also one Guina Samal who was a sob-* 
sequent transferee in respset of a por¬ 
tion of the mortgaged property. He ob¬ 
tained a preliminary decree on 9tb Sep¬ 
tember 1917 aod thereafter the final 
decree. He put the decree into execu¬ 
tion and himself purchased the property 
and took delivery of possession through 
Court on Slst May 1927. He was dis¬ 
possessed on 28th November 1927 by 
defendant 1 who alleged that be had 
purchased thb property from two persons- 
who were the reversionary heirs of 
Euran Samal. The plaintiff repudiated 
this allegation and brought the suit to 
recover possession as aforesaid and. in 
. the alternative, he made the prayer that 
if defendant 1 be held to have acquired 
any title, then be should be made to- 
redeem the mortgage on the footing of 
the mortgage decree. 

The suit was contested by defendant 1 
and his bhag tenant, defendant 2. They 
raised various defences challenging the 
mortgage decree itself and one of their 
defences was that Ilalaram Dasi, defen¬ 
dant 3, had entered into a second mar-, 
riage with one Eailas Jana after the 
death of her husband Karan Samal, that 
therefore she was not the heiress of 
Karan Samal at the time of the mort¬ 
gage suit, and that oonsequently the 
mortgage decree was a nullity. The 
learned Munsif held that the plaintiff’s 
mortgage was a genuine transaction; but- 
be found ’that although at the tiine of 
the preliminary decree Balaram Dasi 
thigbt have been correctly represented 
as the widow and heiress of the deceased 
mortgagor Karan Samal, she got married! 
to another person before the passing of 
the final decree and therefore before- 
that decree she had lost her character 
as heir to the deceased mortgagor and ‘ 
mnet be considered to be dead in the eye 
of' the law. In that view be held that 
the final decree in. the mortgage suit was 
a nullity. Accordingly he diamissed 
the plaintiff’s suit. The plaintiff ap¬ 
pealed and the question arose whether, 
in the ciroumetencee, the leaded Munsif 
was right in holding that defendant 3, 
Balaram Dasi, ivas not tbe heiress of 
Euran Samal at the time of the mort- 
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gaga suit. The learoed Judge «agraq^ 
with the Muneif both as to his fiadi.ug 
of fact and as to his view of the law and 
sojie dismissed the appeal. Henoe this 
second appeal by the plaintiff. 

* The point of law upon which the 
decision of this appeal turns is the ques¬ 
tion whether in the aforesaid oiroum- 
stances the final decree in the mortgage 
suit is a nullity, it being taken for 
'granted that the preliminary decree was 
{a valid one. It was pointed out that an 
’application for a final decree is really 
'an application to enforce a judgment and* 
|not in the nature of an application in 
'an execution proceeding; see the case of 
\AmlooJi Chand v. Sarat Chunder (l) 
which was confirmed by the Judicial 
Committee in the case of Munna Lai v. 
Sarat Chunder (2), According to the 
explanation to sub-S. (2) of 8. 2, Civil 
P. C., a decree is preliminary when fur¬ 
ther proceedings have to be taken before 
the suit can he completely disposed of 
and it is final when such adjudication 
completely disposes of the.suit. And so 
it was held by a Full Bench of this Court 
in the case of Taleb Ali y. Abdul Aziz {^)t 
that a final decree is dependent on and 
subordinate to the preliminary decree 
in a mortgage suit. This being the case, 
where the basis of the final decree, viz. 
the preliminary decree, is valid and oper- 
lative, it is difficuU to sea how the final 
.lecrea following thereon can be held to 
jbe voTd and not merely voidable for 
{some such defect as is complained of 
now. The case of Lachmi Narain v. 
Balmukund (4) was a suit for partition 
in which there was a preliminary decree. . 
Thereafter the plaintiff failed to ap¬ 
pear before the trial Court ahd the suit . 
was dismissed for want of further pro¬ 
secution.- 

It was held by the Judicial Com¬ 
mittee that the trial Court had' no jqrls- . 
diction to make the order, since alter a { 
decree had been made in a suit, the smi-! 
could not be dismissed unless the deOr'e^ 
was reversed. This decision of the Jud)-' 
cial Committee has been relied on ip. a 
number of oases where it has b«|6)ci 
that once a preliminary decree hSi been 
corr ectly made, it does hot abate hy 

1. (1911) 88 Cal 913=111 C 948. 

2. A I B 19U P 0 lfi0=27 1 0 688^ 43 1 A 88 
=42 Oal 776 (PC). 

3. A I B 1939 Oal 669=128 1 0 806 (FB). 

4. A 1 B 1924 P C 198=8110 747=611 A. 821 

=4 Pat 61 (PC). , 


reason of the dsath. of a party: see for 
instance, the of BAet-a JSam Modi 
V. Fogad J^am.(5)jand ^he decision of'.a- 
Full Bench of the Madras High Court in 
the case of Perumdi^ PiUav y. Perumal 
Chatty (6)i This oase'Via'fQllo^ed bya 
Division Bs,neh of this Court in the case . 
of Nazir Ahammad v. Tdmiju,ddi Abam- 
med (7} and by the Patna. High' Court in 
the ease of MU jBhatia y^ Abdut' Shabur 
reported in A. X, B. 1931 Pat. 57. No- 
doubt all these .are oases in which the 
final decree had hot .actually been made,, 
and the question hrp 84 » at the time of 
the application for the final decree fdH- 
lowing on the preliminiary decree.. Bub- 
I do not see that tj^t.hiake8 any diffjsr- 
ence with regard tp4^«>pr|p0ipio. which 
I am oonBiderhSj^vho#<.: y ia 

almost exactly simtiar to Ihehne which 
was decided by my letrh^'.. brother 
Patterson J.<, in 8. A, No. 287p^‘of l929on 
6th February 1992. There the plaintiff 
based bis title upon kn anotion purchase 
in execution of his mortgage decree. In 
the mortgage suiti after the preliminary 
decree, the dsfehdant died and his two 
infant heirs were substituted without, 
any guardian being appointed in their 
behalf ahd thereafter a final decree waa 
obtained. It; was 'pointed out by the. 
learned advocate for the respondent in 
the appeal before me that in any case- 
that decree was voidable at the instance- 
of the minors on attaining majority, but. 
Patterson, J., did not proceed on that 
assumption. 

On the. contrary, he assumed that a-de- 
oree originally made against the minora 
not being properly represented would 
amount to a nullity; but ho held iu the- 
oireumstiniies before him that where, 
thna prelimfua^ deetee bad been pro¬ 
perly msde. the final decree being in its. 
.natdt9 dependent and subordinate did 
pot ami^.ht to a nullity, simply because 
tliis defendants were not properly repre- 
mnted. in thd latter, decree. The test 1s' 
.Whetber.ihe Court ha<i iurisdiotion to. 
pass the final decree. Obviously.it b*a^ 
and if that is so, it cannot be said that 
tbe decree would imount to a n^Iity, 
because the defendant was not 'prb^rly- 
represented: see the ease of Malketrjan 

V. Narkari (&). ____ 

6. A I B 1936 Pat 141=93 I 0 629=6 l-'at 328.. 

6. A1B 192S Had 914=112 10 116=61 Mad 

■ 701 (PB), 

7. A I B 1939 Cal 480=122 1 0 803=67 Cat 88&. 

8. (1901) 26 Bom 887=27 I A 216 (PC). 
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placed on oerUin cates which oocnrred 
before the decision 'in Laokmi Narain 
Marwari's cage (4} referred to above; for 
instance the case of Bhutnath Jana v. 
iPara Chand Jana i9), which was ex* 
* pressly dissented from in Nazir Aham- 
■ mad's case (7). The learned advocate for 
the respondent has also referred to the 
•ease of Digambar Suthar v. Suajan (10). 
But that decision does not give any 
help, because there, the equity of re- 
>demption was not represented in the suit 
at all and there was no question as bet. 
'wesn the preliminary decree and the 
'final decree. In my judgment, in the 
' circumstances of the present case, the 
final decree which the plaintiff obtained 
’ in the mortgage suit was not void, bu^ 
it was only voidable at the instance of 
tBe heirs of the deceased mortgagor. 

' These heirs would be bound by the doc. 
trine of lis pendens and it is found for a 
*fBot that the plaintiff himself did not 
'know that the widow bad entered into 
a second marriage. The point there- 
fore most be decided in favour of the 
^plaintiff. 

The plaintiff himself asked that if 
'defendant 1 be found to have acquired 
any title, he Should be made to redeem 
-the mortgage on the footing of the mort- 
gage decree. There is no question that 
'defendant 1 did purchase from the re- 
'versionary heirs of the deceased mort- 
gagor. The decree was for a sum of 
Bs. 100. The preliminary decree was 
obtained on 28rd August 1917; the in. 
'terest was allowed to run at 6 per cent 
pef annum. Having regard to the lapse 
of time since then, 1 consider in the oir- 
cumstanoes of this litigation that defen- 
dant 1 should be given the. option io 
Tedeem the mortgage debt on ^ymeht 
of Bs. 180 in full satisfaction of that 
debt within three months from this date. 
;If such payment is made, the mortgage, 
debt wooM be considered to be satisfi^ ; 
an(^ the plaintiff's claim for khas posses- 
■«on would be dismissed. If snoh pay¬ 
ment is not made jsritbin the time as - 
aforesaid, the plaintiff’s suit will be de- 
•creed. %be appeal is, accordingly, al- 
flowed with costs in this Oonrt. 

K.S. Appeal allomd. 

9:aTR 1921 0»1 661=69 I^iWT 
1|0. A I B 1939 Gal 388=12010 97. 


LOBT-WILLIAMS AND HENDERSON, JJ. 

Major Bofkrl Stuart Wauchope —Ap- 
pellant. 

V. . 

J?»nperor-“Opposite Party. 

Criminal Appeal No. 501 of 1933, De¬ 
cided on 24&b Augnst 1933. 

(a) Criminal Trial—Presumption of inno¬ 
cence—Guilt of accused must be established 
by relevent evidence by prosecution—Onus 
of proving general issue never shifts from 
prosecution. 

> Every acoured mast bo pcesamod to be inno* 
cent uoleM and until be has been proved 
beyond reasonable donbt to be guilty, and his 
gniit must be established by relevant evidence 
before he can be convicted. In criminal cases 
the onus of proving the general issue never 
shifts. It always lies on the prosecution to prove 
beyond reasonable doubt the guilt of the ac- 
f cased. Cass law referred, [P 601 0 IJ 

(b) Criminal Trial—Magistrate should dis¬ 
countenance methods by prosecution adopted 
to obtain conviction by hook or crook. 

It is no part of the prosecution's duty to try 
by hook or crook to obtain convictions. And 
It is the duty of the Magistrate sternly to dis- 
conntenance such methods, which are but a tra¬ 
vesty of justice. LP 803 0 3] 

(c) Penal Code (1860), S. 409—Prosecu¬ 
tion must prove misappropriation — Onus 
never shifts. 

In cases of criminal misappropriation, the pro¬ 
secution must always prove misappropriation. 
It is not enough if it proves that the accused 
had received the money. The onus of proof 
never shifts from prosecution. IP 807 C 2] 
A. N. Chaudhury and Suresh Chandra 
Talukdar—tor Appellanfe, 

D. N. Bhattacharjee — for the Crown. 
Lort.Williama, J. — The appellanfe. 
Major Roberfe Sfeaarfe Wauchope, 0. B. E., 
Indian Army, has been oonviefeed by the 
Chief Presidency Magistrate of criminal 
breach of truBfe under B. 409,1. P. C., in 
. respect bf two sums of Rs. 1,5C10 each 
alleged to have been received by him on 
4th March and 1st July 1929, respec¬ 
tively, from the Gevornmenfe of the 
Nizam of Hyderabad, in his ofiioial capa¬ 
city as officer in charge of No 6 Survey 
Party of the Government* of India, with 
headquarters at Bangalore* and field 
headquarters at Seoaoderabad, and sen-* 
tenoed to six months' imprisonment and 
a fine of Rs. 1,000 on each of two counts, 
the santenees of imprisonment to run 
concurrently. 

The appellant is the son of the late 
pol. Wauchope, 0. B , 0, M. G., 0.1. E., 
of the Survey of India, and is an officer 
of 27 years' standing. He joined the 
army in 1906, and was appointed to the 
Survey of India in 1910. Between 1914 
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and 1921 be was again employed dn 
military duty, daring whioh period*he 
was appointed Asaistant Director of 
Works at Waziristan, was mentioned in 
despatches, and reoeived the honour of 
the 0. B. E., in recognition of his ser* 
vices. In 1921 he returned to the Sur¬ 
vey of India and later became officer in 
charge of No. 6 Survey Party. In 1929 
he became Superintendent of Surveys. 
These survey parties worked under a 
Director of Survey at Bangalore. In 
1929 the Director, Col. Brown died and 
the appellant acted in bis place. In 
1<030 he was appointed 'Assistant Snr. 
veyor.General and was stationed in Cal¬ 
cutta. Since May 1932 he has been 
euspendod in connection with these al¬ 
leged misappropriations, as a result of 
the findings of a Departmental Com¬ 
mittee of Inquiry. He is a married 
man with two children and is entitled 
to a pension of £530 as Major. In the 
normal course be would have been pro¬ 
moted Lt. Col. in August 1932 with a 
pension of £800, and with reasonable 
expectation of being promoted Col. even¬ 
tually with a retiring pension of £900 
per annum. 

In dealing with this case, I regret to 
find it necessary once again to draw 
attention to certain fundamental princi¬ 
ples of law, which there seems to be an 
increasing tendency either to disregard 
or to overlook, on the part of both 
Judges and Magistrates, as well as by 
those who appear to prosecute on behalf 
of the Crown. The first is that every 
accused person most be presumed to be 
innocent, unless and until he has been 
proved beyond reasonable doubt to be 
guilty, and the second is that his guilt 
most be established by relevant evi¬ 
dence before he can be convicted. In 
view of the appellant’s past record, if 
for no other reason, he had every right 
to expect that these fundamental princi¬ 
ples would he strictly observed through¬ 
out bis trial. In the present ease the 
Magistrate in his judgment has made 
frequent reference to certain printed 
hand-books of rules and instruotions 
pnrportiag to have been issued by order 
of the Surveyor-General of India and 
others, and to other facts whioh do not 
appear to have been proved in ovidenoe 
and which are not included in the re¬ 
cord or in the list of exhibits. For this 
reason alone these statements miqet be 
1933 C/101 & 102 


disregarded, apart from the “fact the evi-* 
deuce of the witnafses for the prosecu¬ 
tion shows that the alleged rules did not 
apply, or applied only very partially to 
the particular ciroumstanoes in which, 
and the period when, the survey work 
of the appellant was done. Further, t^e 
Magistrate’s judgment Seems to show* 
that he assumed that all that the prose¬ 
cution bad to do to establish criminal 
misappropriation was to prove that the 
appellant had received the two sums al¬ 
leged, and had failed to account for 
them. 

Only five witnesses were called on be¬ 
half of the prosecution and they sought 
to establish the following facts; The 
appellant’s Ordinary field survey work 
was carried on during the cold whether, 
and extended to June or tfuly, His field 
headquarters were at -Secunderabad. 
The main survey headquarters were at 
Bangalore, and were, in charge of a 
Director of Survey—Col. Brown. At the 
end of the field 'season the appellant's 
survey party used to move to Bangalore. 
The api^llant had under bis control a 
head clerk named Ohetby, an Assistant 
Clerk, a Jomadar and Peons and a large 
number of field surveyors. Daring the field 
season appellant had to do a great deal 
of touring. ’Periodical returns of work, 
finance, etc., were made to the Director 
and other superior officers. The appel¬ 
lant was ultimately responsible for these 
returns, and for cash and accounts, 
though the clerical work, naturally was 
done by his staff. 

A cash chest was kept with two keys. 
Thu appellant bad one and the jamadar 
the other. When on tour, appellant's 
key was held by Chetty, who used to 
make all neoessarsr disbursements, often 
amonnting to many thousands of rupees. 
Appellant and Chetty each kept a cash 
account book, but it is obvious from in- 
speotioD, and admitted by the complain- 
ant that appellant's bock was generally 
a mere copy of Chetty’s. Disburseraents 
were made under three heads: (i) pay; 
(2) travelling allowance and cohtinge^i- 
ciee; (3) miscellaneous. The accounts 
show that receipts consisted «pf money 
received from Government, and from 
numoroae other sources, such as sales of 
materials and maps, payments for sur¬ 
vey work received from Indian States, 
Government Departments and private 
firms or individuals, rents, freight and 
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' BO on. No attempt was made by any of 
the witnesses to explain these acooonts 
or to show what the various items of 
leoeipt or expenditure referred to. The 
Courts both here and below have been 
\eft to discover what is possible from a 
^ cursory examination. Major Meade, who 
' was the complainant and a member of 
the Court of inquiry, purported to ex. 
plain the nature of the work done and 
the system followed, or which ought to 
have been followed. Bat be admitted 
that he had no knowledge of tbs facts, 
beyond what he was able to obtain from 
the ofScial records and papers. Conse¬ 
quently his evidence was of little, if any, 
value, and did not carry the case beyond 
what could be obtained by inspection 
and perusal of the documents. 

The clerk Chetty appeared anxious tr. 
dieolaim all knowledge of the facts, be- 
yond those which he thought sufiioient 
to absolve him from any charge of be- 
-ing implicated in the alleged misappro. 
priation. According to Major Meade’s 
evidence, for what it was worth, the 
ordinary work of the Survev Depart¬ 
ment is small scale mapping; but other 
work, called extra departmental, is 
undertaken for Municipalities, Indian 
States, and Government departments. 
Sanction for this must be obtained from 
the SurveyorxGeneral but may be given 
after the work has been completed. The 
danger of taking into consideration facts 
which have not been proved in evidence 
is shown by the fact that the Magistrate 
has relied upon the printed rules to 
which I have referred to establish that 
the appellant acted dishonestly in 
undertaking such work without first ob- 
taining sanction, and by omitting to pay 
the price into the treasury, when the 
admitted evidence establishes without 
shadow of doubt that such rules bad no 
application, and the appellant acted 
quite properly in accordance with recog¬ 
nised practice. The rule upon vrhioh 
the Magistftite specifically relies was not 
evee in existence when the work wap 
lyidertaken, out of which the present 
charges arise. 

This work was undertaken -by the ap. 
pellant at the request of the Hyderabad 
Government, and oonsisted of a survey 
of two forts. The negotiations are con¬ 
tained in letters and conversations bet¬ 
ween the appellant and the witness, 
Mr. Yazdani, during the cold weather 


kbason of 1928-29. It was agreed that 
Hs. 3,000 should be put at the appel¬ 
lant's disposal by the Nizam’s Govern¬ 
ment, and payment was made to the ap¬ 
pellant by two warrants for Bs. 1,500 
each on 4th March and 1st July 1929 
respectively. This was not an isolated 
instance. The cash account-books of 
the appellant and Chetty contain nume¬ 
rous references to work dond for, and 
large payments made by the Hydera¬ 
bad Government to the appellant in 
1927, 1928 and 1929, as well as other 
extra departmental work and payments 
similarly dealt with. In view of this 
and other evidence it is idle to suggest 
that the appellant ought to have trans¬ 
mitted these sums direct to the Govern- 
ment treasury, and that his omission to 
do so, ought to be regarded as evidence 
’that he intended to appropriate them to 
his own use. 

All that we know is that these war- 
rants 'were cashed, and that neither the 
appellant nor anyone else has been able 
to point to any specific entry of these 
amounts in the cash account-books. On 
the other hand there is nothing what¬ 
ever to show that the proceeds were 
appropriated by the appellant. There 
is no entry in his Bank pass book, nor 
any other evidence to suggest that he 
was any better off at or after the 
time when these warrants were cashed. 
The endorsement on the first warrant 
was written by Chetty and the money 
collected by one of the peons. Chetty 
says that he gave it to the appellant. 
The appellant says that so far as be has 
any recollection of the matter after 
three years, he placed it in the cash 
chest, and used it for contingent expen¬ 
diture. That he wanted it for this pur- 
pose is confirmed by his letters, written 
to Mr. Yazdani, asking for payment. 

If he wanted to keep the matter sec- 
ret and misappropriate the money, it 
is difficult to understand why he gave 
ths warrant to Chetty to endorse, and, 
to a peon to collect. Still more difficult 
to appreciate is Chetty’s explanation 
about why he omitted to enter the pay¬ 
ment in bis cash account-book. When 
this witness was first asked about this 
payment he said that he recollected 
nothing, which may have been true. But 
if this evidence is to be accepted, simi¬ 
lar belief should be accorded to the ap¬ 
pellant when he admits the same fox> 
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('etfulaess. Upon being confronted with 
his endorsement on the warrant Chetty 
purported to recollect that he received 
this‘money from the beoQ, and handed it 
to4ihe appeUant. We have only his word 
for this. Bat it is not necessary even to. 
Bu^gest that his statement may not be 
true, it is sufficient to observe that the 
evidence on this point is as consistent 
or otherwise with Ghetty’s guilt or in. 
nocence as with that of the appellant, 
and no more. 

Chetty explained that he did not 
enter tho payment in his cash account. 
Iiduk because he thought that it was 
personal to the appell.int. The Magis¬ 
trate has accepted this as a reasonable 
explanation. In my opinion his evi¬ 
dence was traneparoutiy false. The 
warrant was made out to the appellant 
in his official capacity as officer-in- 
charge of No. 6 paity, Survey of India, 
and was so endorsed by Chetty. It was 
on the official printed form of the 
Nizam’s Government. Many siti]ils>r 
payments had been made to the appel¬ 
lant by this Government, and had been 
entered by Chetty in the cash account- 
book, though be had the hardihood to 
say that be thought that these also were 
personal. He has suggested no reason 
for treating this payment differently. 
The most charitable view to take of his 
evidence is, that his omission was due 
merely to carelessness, which he cannot 
now afford to admit. The second warrant 
was received at the end of Jnne and 
cashed by the appellant personally on 
1st July At that time the whole 

statT had moved to Bangalore, and the 
appellant himself was leaving that 
morning, and was making his final round 
of viaitB to officials in Hyderabad. These 
circumstances not only explain why this 
warrant was noj} endorsed and collected 
by members of his staff as before, but 
tlioy afford a very natural explanation 
why this receipt was overlooked, and 
whV it was not entered in the oash 
account-books of either the appellant or 
Cliotty. 

The prosecution has relied very muoh 
upon the appellant's alleged omission to 
mention this Hyderabad extra depart- 
mental work in the returns made by 
biin to the Director in January and 
April 1929, and this seems to have im- 
lii'Mssod the Magistrate strongly. It was^ 
Buggested chat this omission confirmed* 


the truth of the allegation that the ap¬ 
pellant intended to conceal this work, 
in order to enable him to misappro¬ 
priate these payments. Such patent 
torturing of the evidenoe by theprosecu-. 
tion was unpardonable, "it is a bard 
thing to torture the laws so that they 
torture men," Those who appear on 
behalf of the prosecution must be made! 
to realise that it is no part of their duty 
to try by hook or by crook to obtain 
convictions. And it is the duty of the 
Magistrate sternly to discountenance 
such methods, which are but a travesty 
of justice. It is hardly conceivable that 
such arguments shoi^ld have been al¬ 
lowed or aoiiepted by the Court, when 
I find that so early as 1st June 1929, the 
.appellant informed the Director that 
negotiations to undertake extra depart¬ 
mental wchk for the Nizam's Govern, 
ment were in f:rogreB8,'and that op Idth 
July be supplied the Director with 
details stating the work and the cost, 
and said that sanction would be applied 
for later on. In the August return fur. 
ther details were given, and in October 
the woik was included in a long list of 
surveys for which sanction wastequired. 
It appeals fiom the conespondem-e bet¬ 
ween the appellant and Mr. Yazdani 
that tbe woik was estimated to occupy 
six months, did not commence until 
March 1929, and was still in process of 
revision in March 1930, when further 
work on this survey was required by the 
Hyderabad Government. These facts are 
sufficient to dispose of tbe sagpestion 
that this work ought to have been in- 
oluded in earlier returns, and even tbe 
witness Chetty could not be prevailed 
upon to say so. 

Further upon this allegation of con- 
cealment, it must be observed that 
every one of these letters and documents, 
or copies of them, were either kept on 
tbe appellant’s files or forwarded to the ' 
Director or other appropriate Govern- 
ment Department. It has not beerv sug*. 
gested that the appellant destroyed or 
concealed a single relevant document. 
But Major Meade'very fairly and fPankly 
admitted that if tbe appellant h.ad 
wished to suppress all mention of the 
survey of the fort, he could have done 
BO add snbmitted a blank return. More- 
over he admitted that if the appellant 
had paid this money into the Treasury 
*ab any time during 1930 or 1931, noth- 
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iDg further would have been heard of the 
matter. 

Yet both the proseoution and the 
Magistrate have relied upon these doeu- 
'inants to prove his guilt. Thus it was 
* proved that, on 18th November 1929 the 
appellant desoribed the Hyderabad snr. 
vey as paid-for work, and in the ^eama 
letter said that Bs. 2,000 was the final 
amount to be recovered from the Nazam’s 
Government before diet March 1930. 
Apparently this sum was intended to 
cover Bs. 1,500 for the second fort and 
Bs. 500 for some extra work which had 
been estimated originally at Bs. 600. 
In Ex. 39 the appellant said that other 
work had been done in connexion with 
Warangal Fort, but was included in the 
sum of Bsi 3,000, because the work oi^ 
the two first forts had been over-esti¬ 
mated. This had caused some errors in 
accounting, and it was uncertain whe¬ 
ther some items were outstanding or 
not. Mr, Yazdani being on leave in 
England, he had been unable to clear 
these matters up. But the maps of the 
two first forts ought to have been sup¬ 
plied, because the Hyderabad Govern- 
ment bad obviously paid for them, and 
the accounts required further examina¬ 
tion and adjustment. In October 1930 
appellant came to Calcutta as Assistant 
Surveyor-General and Mr. Kenny suc¬ 
ceeded him as oificer-in-charge of No. 6 
party. The sum of Bs. 600 was paid 
into the treasury in this month. In 
March 1931 appellant wrote to Mr. 
Kenny saying that there were one or two 
outstandings with the Hyderabad Gov¬ 
ernment for which he was responsible, 
one being theBs. 500 already mentioned, 
and which the appellant apparently 
thought was still unpaid. There was 
further correspondence throughout 1931, 
upon the subject of the recovery of out¬ 
standings, which were stated to amount 
' * to Ba«2,000, and the appellant said that 
he would take steps to recover them. In 
f’ebruary 1932 the appellant wrete to 
^ Mr. Yazdani saying that there were out- 
standings amounting to Bs. 2,000 for 
whiclf appellant was personally respon¬ 
sible, and for which he had tried unsuc- 
oeEsfully to obtain payment during Mr. 
Yazdani’s absence. He was writing 
from memory and was uncertaih to 
I. which work these outstandings applied. 
Bs. 500 was for extra work in connexion 
with the first fort; and either the first 


dr second fort was still not paid for. Mr. 
Yazdani replied that both the forts had 
been paid for, and referred to the ^two 
cheques sent in 1929, and asked for* the 
maps to be .supplied. Thq appellant 
wrote again in May saying that he 
might have made some confusion in the 
allocation of the sums due as be was 
writing from memory. He reminded 
Mr. Yazdani about extra work at 
Warangal, Aurangabad and Daulatabad, 
and asked whether payment had been 
made for these. About this time Major 
Norman, who had succeeded Mr. Kenny, 
wrote a confidential letter to the Sur¬ 
veyor-General, and the appellant sent 
an explanation (Ex. 39) to which 1 have 
referred already. As a result there wss 
the Departmental enquiry and the ap¬ 
pellant was suspended. From these facte, 
the prosecution submitted and the 
Magistrate agreed, that the only possible 
inference to bo drawn was that the ap¬ 
pellant had been trying to cover up bis 
traces, and to create an atmosphere of 
confusion in order to put off the evil 
day, when he would have to admit that 
he bad received this money. His for¬ 
getfulness of the facts and incidents, 
and his attempts to recover the money 
were a mere pretence. In fact the Ma¬ 
gistrate went so far as to say that once 
the prosecution bad proved that the ap¬ 
pellant had received the money, and the 
appellant was unable to show from his 
accounts that, and how, he had used it 
for public work, the conclusion that he 
had misappropriated it was inevitable. 

It was inevitable only upon the as¬ 
sumption that an accused person must 
be presumed to be guilty, unless and 
until he proves himself to be innocent. 

I have already referred to this fallacy. 
But Mr. Bhttacbarjce on appeal has 
again attempted to argue that in sucli 
oiroamstances the onus of proof is shif¬ 
ted to the accused. He has referred to 
ohe or two cases in which this unusual 
and erroneous contention has been ac¬ 
cepted a'hd approved. I dealt fully witii 
this matter in Emperor v. Qanesh Pro- 
sad TeuHiry, Appeal ifo, 206 of 1929 
{Oalcuita), but as that case was not re¬ 
ported it is necessary for me to repeat 
some of my observations contained in 
that judgment. 

In oriminal oases the onus of prov¬ 
ing the general issue never shifts,'and it 
lies upon the prosecution to - prove bC' 
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yond reasooable doabt the guilt of the 
accused. In this case the prosSoutidn 
had to prove dishonest misappropriation 
by the appellant, and unless and until 
the*y could point to a state of facts 
\«bich led inevitably to the oonolusion 
that the appellant was guilty, they 
failed to discharge the onus which lay 
upon them. If there is one maxim' of 
criminal jurisprudence which is better 
established and more fundamental than 
nny other, it is that an accused person 
must alwE^ys be presumed to be innocent 
until he is proved to be guilty. It is 
true that the burden of establishing any 
special issue raised by the accused rests 
upon him, but there is always the bur¬ 
den of the general issue as to the guilt 
of the accused person which always rests 
upon the prosecution. I am quite sure 
that the case of Harendra Kumar Ghose 
V. Emperor (l) was wrongly decided. 
The learned Judges there said that 
"the Courts belovT have found that the petitioner 
was a tax daroga and cashier of the Municipality, 
that the amounts which ho is said to have em- 
bessled were received by him and be failed to ao- 
count for them. These being .the findings we 
think that all the elements constituting an of¬ 
fence under S. 409,1. P. 0. have been found." 

They go on to say ; 

"The burden was initially placed on the prose- 
cnliou and when the prosecution succeed^ in 
proving the receipt by the petitioner of the seve¬ 
ral amounts it was for the petitioner to show 
that he had not converted them to his own 
use. In these circumstances wo do not think 
that the burden was wrongly placed on th^peti- 
t'onor.” 

In my opiniou, the statements to 
which I have referred are in direct con. 
tiict with the elementary principles of 
the criminal law. The same criticizm 
applies to the case of Emperor v. Eadir 
PakshJ[2). In that case .the learned 
Sessions Judge bad said: 

"The prosecution ought to have shown by 
some evidence that the amount with the em- 
bosaloment of which he has been charged had in 
reality been appropriated by him to his own use 
aud that his defence was groundless." 

The learned Judge in the Court of ap¬ 
peal said: 

"In our opinion tho learned Sessions Judge is 
'luite wrong in the proposition which we under¬ 
stand him to lay down in. this paragraph of his 
judgment * * • It is entirely* wrong to sug^st 
that it lay on the prosecution to prove the 
the actual mode of misappropriation ,o( the 
mohoy. . ,. when they proved that he had not 
returned the money in accordance with his duty, 
w hen he returned the snmmongea unservCd, the 
7. AIR 1927 Oal 409=101 I 0 597=28 , Ct L J 
469. 

2. (1911) 83 All 249=8 I C 687. 


Crown iwd proved their case, and- it lay on the 
accused to prove his defence." 

It is true ibat tb» prosaoution used) 
not prove the sotual mode of misappro- 
priatioQ, but they must prove dishonest 
misappropriatios. The, quos, as I have 
said, is always upon tire Crown. 14 
never ehifts to the prisoner. In Wood- 
roffe's Law of Evidence, Edn. 8, p. 691, 
it is stated as follows: 

"The onus of proving everything essential to 
the establishtnent of charge against the ao- 
cased lies upon the proseeotion who most prove 
the charge substantially as laid. The onus never 
changes. For every man is to be regarded as 
legally innocent until the contrary be proved, 
and criminality is never to be presumed." 

In Phipson’s Lnw of Evidence, Edn.6, 
p. 33, it is stated as follows:. 

"Generally in criminal oases (nnliMs other¬ 
wise directed by statute), the presumption ol 
innocence cost on the pcoseoutor the burden of 
proving every Ingredient of the offence even 
though negative averments teinvolved therein." 

In the case of Ounananda Dhone v. 
Santi' Prokaith Nanley (3) Mukerji, J., 
states at p. 435 (of 29 C IT .iY) as fol- 
lows: 

"Indeed this must be so in many cases, for 
the offence (which was an ofience under S. 405, 
I. P. C.) necessarily involves secrecy, and the 
exact manner, point of time or place where the 
misappropriation, conversion, user, disposal or 
BuSerance takes place, remains more often than 
not, a matter within the special knowledge of the 
aconsed himself. In this class of cases the overt 
act of the accused showing his dishonesty is 
essontially necessary to be proved to establish 
the offence, and till the time arrives when that 
act is done it cannot be said with certainty that 
tho oSenco was committed. A very common case 
of this kind is where the accused received the 
money for the prosecutor and failed to aooount 
for it. Mere retention of the money would not 
necessarily raise a presumption of dishonest in¬ 
tention, but it is only a step in that direction." 

It is true of course that the legisla¬ 
ture Bometimes specifically relieves the 
proseoutiou of proving certain essential 
facts.among the necessary ingredients of 
a crime, e. g., with regard to the crime 
of receiving stolen goods, well knowing 
them to have been stolen, where goods 
recently stolen are found in the posses 
sion of anyone, according to English law^ 
the jury may convict that person of the 
offence unless he gives some expUtuatlon 
of his possession. A similar provisiou 
‘is made in India by Illus. (a), S. 114, 
Evidence Act. Even in this, type of case 
the onus is not shifted, that is tq say, 
the ones of proving the guilt of the pri- 
Bouer still remains on the Crown, with 
the result that if the prison e r give s an 
' 8. A 1 R 1995 Cai 6lS$sB6 I 0 218=26 C7L J. 

725=29 OWN 482. 
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explaQatioB whioh may reasonably ba 
true, even though it is not believed by 
the Judge or the jnry, he or they must 
acquit the accused, because in auch 
circumstances the onus of proving the 
guilt of the accused has not been dis< 
c'harged. That was decided in a very 
well-known case B. v. Sohama — B. v. 
Ahramovitch (4). That decision has been 
followed in this Court in the case of 
Satya Gharan v. Emperar (5), part of 
the headnote of which is: 

“Held also, that the statement to the jury 
that the burden of proof has shifted was a seri¬ 
ous misdirection as the onus on the prosecution 
to prove guilt never changes.” 

The learned Judges (Newhould and 
Mukerji, JJ.) referred to the case of 
Hakim Mondal v. King-Emperor (6) in 
which the learned Chief Justice pointed 
out that in a criminal case the onus >s 
on the prosecution to prove beyond rea¬ 
sonable doubt the guilt of the accused 
and that the onus never shifts. They 
also referred to the case of 22. v. Abra- 
mooitch (4) under the reference, B. v. 
lasao Schama (7). They went on to say 
“tbat the law in India is similar to the lanr in 
England in this case is clear from the words 
used iu Ulus, (a) to S. 114.” 

Moreover even where the legislature 
has put upon the accused the burden of 
proving certain matters he is in a much 
more favourable position than the pro. 
secution. As is stated in Phipson’s Law 
of Evidence (supra) p. 34; 

“When the burden of the issue is on the pro¬ 
secution, the case must be proved beyond a rea¬ 
sonable doubt.... when, however, the burden 
of an issue is upon the accused, he is not, in 
general, called on to prove it beyond a reason¬ 
able doubt, or in default to incur a verdict of 
guilty: it is BufScient if ho succeed in proving a 
prima facie case, for then the harden of such issue 
is shifted to the prosecution, which has still to 
discharge its original and major onus that never 
shifts, that is, that of establishing, on the whole 
case, guilt beyond a reasonable doubt” il. v. 
Caver^ish (8) and R, v. Stoddart (9). 

Again on p. 35 it is stated: 

“It is not however for the accused to prove 
honest dealing with the property, but for the 
. pcoseontioirto prove the reverse (E. v. Letois) <10); 
and if an nplanation be given which the Jury 
thi^ may be true, thongh they are not convino- 
A. (19141) artiJ K B 896=119 L T'480=f9 J P 
^ 184=81 TLB 88=69 S J 288=94 Oox C C . 
691. 

6. A I BHl 995 Cal 666=88 1 0 615=96 Ct L J 
1165=59 Cal 998. 

6. A I B 1920 Oal 849=56 I 0 849=21 Or L J 
545. 

7. (1914) Or App. 46. 

8. 8 C L 178. 

9. (1909) 25 T L B 612. 

*10. 14 Cr App. 38. * 


ad that it is, they must acquit, for the main 
burden »ot proof (i. a. beyond reasonable doubt) 
rests throughout upon the prosecution, and in 
this case will not have been discharged.” 

There are*'two other cases which.are 
sometimes referred to, Queen-Empress v. 
V. Hari Dagdu (ll) and Queen-EmprSss 
V. Bam Chandra (12). Both are autho. 
rity for the proposition that the onus 
never shifts to the aoensed. 

The appellant submitted a long and 
very full and frank statement . to the 
Court of inquiry (Ex. 7) in which he 
denied emphatically that he had mis¬ 
appropriated the money, and maintained 
that it had been used for his wotk, 
though, after the lapse of three years, 
he-was unable to point to specific rele¬ 
vant items in the accounts. He said 
that he had no recollection of the ac¬ 
tual payments, thongh he assumed that 
they had been paid, and were pot into 
the cash chest and used for contingen¬ 
cies. That there were many factors 
which would tend to obscure his recol¬ 
lection of details, the chief being the 
very large programme both of routine 
and extra-departmental work on which 
the party was engaged, over very diffi¬ 
cult terrain, and involving a large 
amount of touring over a wide area, and 
continual absence from headquarters. 
This is confirmed by his journals. The 
appellant describes at length the great 
presaare of work, both field and clerical, 
the necessity for large sums for contin- 
genf expenditure, for which sanction 
was sometimes delayed, the constant 
discasaiona with his superior officers, 
the shock caused by the illness and 
death of the Director who was a great 
friend of the appellant, the necessity 
for acting temporarily in his plase, and 
the heavy matter 'of adjusting his af¬ 
fairs. He submits that all these multi¬ 
farious duties and .distractions and the 
inevitable dislocation of routine work 
were sufficient to explain the possibility 
of soma oversight and negligence. 

The Magistrate has seen fit to des-, 
oribe this full statement as " abso¬ 
lutely no explanation.” In my opinion 
this explanation rings true, is reason¬ 
able, probable, and ought to have been 
accepted. Against it, there is the bald 
statement of the clerk, whose veracity 
I have already given good reasons for 
distrusting, that this money was not 

iTliSKkgiyitaAr UnT Bep^^^ 

13. (1862-98) Rat. Un. Bsp. Cr 0 860. 
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used for survey work, and that the work 


on the forts was paid for out of the 
ordinary budgetted funds of the party. 
Di/t he did not attempt to point to a 
single item in the cash aocount boctks 
as being attributable to this work, and 
it is a reasonable inference that he was 
unable to do so. Thera is no evidence 
to show that this money ever reached 
the pocket or the bank aocount of the 
appellant, though the Magistrate 
thought ht to make this assertion, re¬ 
gardless of lack of testimony. 

Ji'inally he seems to have felt that 
some explanation was necessary to show 
why a senior officer of 27 years’ standing 
shQuld have done anything so desperate 
and foolish as to misappropriate what 
he describes as the comparatively tri. 
ding sum of Bs. 3,000 when his whole 
career, pension and reputation as a 
gentleman and an officer would be jeo¬ 
pardised. I am not surprised that he 
was puzzled, but I cannot help expres¬ 
sing astonishment and indeed incredulity 
at the explanation which he thought 
was sufficient to dispose of liis dilemma. 
Ha says that the explanation was that 
the appellant was desperately hard up, 
that at the end of February 1929, be 
owed his Bank the sum of Bs. 56, and 
the position was the same in July 1929. 

What the Magistrate meant by this, 

I find it difficult to understand, unless 
it be that he was determined at*any 
cost to find some justification for the 
conviction which he intended to make. 
The appellant’s pass-book shows that 
he was in credit to the extent of sums 
ranging up to over Bs. 1,100 odd, 
throughout the whole of the months of 
March, April, May and June, at end of 
whiob month there was a debit of Bu- 
pees 23. By 10th July be was again in 
credit, which ranged up to Bs. 1,200 odd 
throughout all the following mouths of 
that year up to 30th December, when 
there was again a debit of Bs. 10. To 
^iok out two items, over a period of 12 
months and of paltry sums such as 
these, is so unpardonable, that 1 regret 
to have to say, that in my opinion it 
savours of uuf&irness. If the Magistrate 
considered Bs. 3,000 to be a oompara. 
tively trifling sum, in what category did 
he place sums such as Bs. 66 and Bs. 23 ? 
Moreover the appellant was permitted 
by his bankers to overdraw without se¬ 
curity to the extent of Bs. 9,009, and 
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was in receipt of a salary ranging from 
Bs. 1,300 odd in 1929 to Bs. 2,300 in 
1932. 

Bat this was not all; the prosecution 
were so desperately hard pressed for 
material to seonre a eonviotion at anjr 
cost, that they Went to the length of 
giving evidence of six Calcutta Small 
Cause Court decrees which the Magis¬ 
trate desoribes as showing that in 1930, 
1931 and 1932 the appellant was “hope¬ 
lessly involved financially and owed 
money all round.” Now the first thing 
to observe is that this evidence was 
wholly irrelevant being subsequent to 
the material dates, and I have no doubt 
whatever that the prosecution knew 
perfectly well that this was so and in¬ 
troduced it for the purpose of prejudice. 
In fairness to the Magistrate I must 
assume that he also knew that the evi- 
denoe was irrelevant, and in epite of 
this knowledge admitt^ it. One plaint 
was for three moetbs' rent due up to 
March 1932, one was the balance of an 
English decree dated June 1931 of which 
a large part had been paid off in Decem¬ 
ber 1931, one was for goods supplied 
between 13th July 1929 and February 
1930, one was for goods supplied bet- 
weeu December 1930 and January 1932, 
one was for goods supplied between De¬ 
cember 1931 and April 1932 and one was 
for goods supplied between May 1931 
and June 1932. Most of this expendi¬ 
ture was due iu all probability to in¬ 
crease in cost of living in Calcutta. 

It is upon such trumpery and such 
irrelevant facts that this officer has 
been convicted. Lest I be tempted to 
use harsh words in criticising this pro¬ 
cedure, I will content myself only with 
saying, that this is neither the manner 
nor the spirit in which a prosecution 
ought to be conducted, or a trial 
held under the British. Crown. I am 
satisfied with the explanation which the, 
appellant gave and I believe it to be 
'*true. The appeal is allowed, the oonvjo- 
tions and sentences are set aside iwd the, 
appellant is acquitted. The fines, if 
paid, must be refunded. The appellant 
is discharged. • 

Henderson, /.—J agree with what has 
fallen from my learned brother with re- 
gard to the burden of proof, If the 
learned Judges who decided the case re- , 

f iorted in Harmdra Kumar v. Emperor 
1} inteuded to lay down that as soon as 
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the prosecution prove that the money 
was in the possession of the aocnsed, be 
mast be convicted unless he can show 
what happened to it, that is a proposi¬ 
tion from which 1 must express my res¬ 
pectful dissent ; it means that a burden 
is placed on the accused which in many 
oases it is impossible for him to dis- 
icharge. In my judgment it is not a 
question of the shifting of onus but a 
question of influence. The prosecution 
must always prove misappropriation ; 
but they may do so either directly (e.g., 
by showing that the notes were paid into 
the account of the accused) or indirectly 
by circumstantial evidence. No doubt 
in the latter case the fact that the ac¬ 
cused has failed to show what has hap¬ 
pened to the money coupled with other 
oiroumstances may justify an inference 
that he misappropriated it. But that 
does not mean that the burden of proof 
has shifted from the prosecution to the 
defence. 

The present case depends upon circum- 
stantiai evidence. In such a case the 
prosecution always tend to view every¬ 
thing which the accused does with sus¬ 
picion. But, inasmuch as the accused 
is presumed to be innocent, acts capable 
of an innocent interpretation should be 
so interpreted : and it is only acts which 
are suspicious in themselves which re¬ 
quire an explanation from the accused. 
My learned brother has dealt with the 
circumstances on which the prosecution 
rely to establish misappropriation in 
this case. As far as I can see, the only 
action of the appellant which is suspi¬ 
cious per se is his denaand that the 
money should be sent to him instead of 
being paid into the treasury. But ac¬ 
cording to the evidence of Chetty this 
particular procedure was always adopted 
by the appellant and was not confined 
to these two payments ; it canno| there, 
'fore be ijtferred from this that the appel¬ 
lant adopted this procedure in order to# 
make i^ easy for him to misappropriate 
Ibese two sums. On the other hand the 
entire absence of any circumstantial evi¬ 
dence at the tifne of the transactions to 
suggest a theory of misappropriation 
strongly oorroborateB*tbe defence. This 
is not a case of systematic fraud. As 
far as I have been able to understand 
the prosecution case, the suggestion is 
that the appellant yielded to a sndden 
teinptation to take the money as a tem¬ 


pdrary loan. It is not the prosecution 
case that he was addicted to dissipation 
or.extravagaaoe. The only explanation 
of such conduct would be that be Was 
hardly pressed at the time. If in faqt 
creditors had been pressing him for im- 
m'ediate payment and threatening to re¬ 
port him to his superior officer, and if 
these pressing claims had been discharged 
immediately after the receipt of the 
money, the prosecution could easily have 
discovered it. No attempt was even 
made to prove that such was the case. 
It appears from the appellant’s pajss 
book that he was able to borrow from 
his bank. 

There is therefore no reason why .he 
should have embezzled these two sums. 
Having failed to prove the existence of 
financial embarrassment at the time of 
the transactions, the prosecution ought 
not to have introduced evidence to show 
that decrees were obtained against the 
appellant at subsequent dates ; it is 
clear that such evidence can throw no 
light whatever on the only matter which 
has to be determined in this case. There 
can be no question that if the appellant 
is innocent, he cannot possibly remem- 
ber what was done with the money. He 
stated that, so far as he could remember 
it was spent in connexion with the work; 
he also hazarded a suggestion that it 
might have been included in one of the 
varibus refunds. This explanation could 
only be tested by an examination of the 
various vouchers. If it appears that any 
of the expenditure in connexion with 
the work is not entered in the cash 
book, it would at once be clear that 
Gbetty's statement on this point is not 
true. It may be that this matter can¬ 
not be tested without a lengthy or labo¬ 
rious inquiry which the department are 
not prepared to undertake. But the 
inquiry is one which might lead to 
the demonstration of the innocence of 
the appellant. Jn these oiroumstances 
it seems to me that, if the department 
are not prepared to carry out such an 
investigation, they should accept the 
appellant’s explanation. 

Lastly, I am of opinion that. some 
weight should have been given to the 
past character of the appellant. No 
doubt, if the prosecution had been able 
to prove misappropriation by direct evi¬ 
dence, no amoont of evidence with re¬ 
gard to character would have been of 
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any avail- Bat the present oase^epends 
upon circamstantial evidence and the 
question is what inierenoe is, to be drawn 
from oironmstances, which may be given 
either an innocent or a sinister inter, 
pretation. It is exactly in a case of this 
kind that evidence of good character be¬ 
comes important and it .would be an- 
reasonable to hold that there is no differ¬ 
ence between a member of an honour- 
able service with an unblemished record 
and an old thief with previous convic¬ 
tions. In conclusion I need only say 
that I entirely agree with my learned 
brother that this appeal must be al¬ 
lowed. But although I find myself un¬ 
able to agree with the decision' of the 
learned Magistrate, I see no reason to 
suppose that in convicting the appellant 
as he did, he was not satisfied that the 
prosecution case was properly proved by 
legally admissible evidence. 

K.S. Appeal allowed. 

A. I. R. 1933 Calcutta 809 

Mitter and Henderson, JJ. 

Nabin Kishori Chouclhurany — Judg- 
ment-debtor—Appellant. 

v. 

Jagneswar Sanyal and others — Kes- 
pondents. 

Appeals Nos. 26 and 66 of 1931, De- 
cided on 8th May 1933, against original 
orders of Second Court Sub-Judge, 
Pabna, D/- 19th September 1930. 

(a) Civil P. C. (1908), S. 47 — Queition 
between decree-holder and bio repreienta- 
tive—Whether covered by S. 47 {Quaere). 

Quaere. —Whether S. 47 (3) is wide enough to 
covor n question between the decree-holder and 
bis representative so that decision thereon ncay 
bo appealable : 25 Bon 681 J 31 All 32 and 26 
Madm.Sef. _ IP 810 OH 

(b) Conpany—Meeting—Notice served on 
all ■hare-holders — Absentee share-holders 
are bound by resolutions pssssd by majority. 

Where the meetings o( the shara-holdets are 
convened with notice to all the share holders, 
but some of them do not choose to appear, they 
mnst be held to be bound by the resolutions 
passed by the ruajority. IP 610 0 2] 

.. (c) Companies Act (1913), S. 231 — “Pre¬ 

ference" implies act of free will. 

The use of the word “preference" in 8. 231 
implies an act of free will, and that would^, by 
itself, make it necessary to considee wh^hec 
pressure had or had not been used : Sharp v. 
Jacheon, (180g)>A C 419, Itef. [P 810 0 2] 

(d) Companies Act (1913), S. 231-^Debtor 
considering himself bound or compotlod to 
trantfor — Transfer doos not amount to 
“fraudulent preferonco." 

The tost to see whether a transfer is a fnodu- 
lent preference within the meaning of 8, S31 is 
that where the proper inference to draw from ^la 


facts is that the dominant motive actuating thir 
dablot Is that, in niaking the transfer tohia- 
creditor, be (the debtor) is doing what he felfc 
himself bound or compelled to do, the case is not 
of fraudulent preference within the statute: 
AIB 1928 P 0 77, Bel ott. [P gio C 

(a) Companies Act ( 1913 ), S. 171 — Objection • 
as to want of leave ntA taken in Court of 
first instance csnnrt be'raised in appeal—* 
Practice. 


An objection as to want of leave under B, 171, 
which was not taken in the Court of first in¬ 
stance, should not be allowed to be raised in 
appeal. . (P 811 0 1] 

Bejoy Kumar Bhattacharji, Dinuh 
Chandra Bey, Nirode Bandhu Boy, Atu^ 
Chandra. Oupta and Satya BanjaU: 
Majumdar — lot Appellant. 

Narendra Chandra Bose, Sireswar- 


Bagchi, Jotindra Nath Sanyal and Bejali 
Bhusan Sanyal —for Bespondents. 

Mitter, J.—{In No. 66). This is an: 


appeal on behalf of the Pabna Dhana- 
bbandar Co. Ltd. (in liquidation) againet- 
the order of the Subordinate Judge of 
Pabna dated 18th 8ept.ember 1980 by 
which he disallowed an objection of tbe- 


appellant to the assignment of a decree- 
made by the said company in favour of 
tbe respondents. A preliminary objeo- 
tioQ has been raised to the bearing of 
this appeal. In order to understand the- 
soundness or otherwise of the preli- 
minary objection it is necessary to state- 
a few salient facts. The Pabna Dhana- 


bbandar Co. Ltd., bad a decree against 
the judgment-debtor Nobinkishori Chau- 
dhurani and another. The respondenta- 
had certain deposits in tbe company. 
On dth June 1929 they conveyed tbe- 
deoree to Jagneswar Sanyal, the respon¬ 
dents to the present appeal. On 8th. 
July 1929 an application was made by 
one of tbe creditors of tbe bank for 


winding up. On 18th November 1929' 
the High Court, on its original side,, 
passed tbe winding up order. On 5tb 
July 1929 the respondents assignees ap¬ 
plied to execute the decree. The petition 
for execution is to be found at pp. 35- ' 
and 37 of paper-book in M.A. 26 of 198'!. 
Tbe liquidators of the bank put, in a 
petition of objection , to the assignmepk 
(see p. 1 of paper book 66 of 1931) and a. 
miscellaneous case was started^. The ob- * 
jection in substance was that tfie transfer 
was a fraudulent.preferenoe and .is not- 
valid. 

The Subordinate Judge negatives this, 
objection of the liquidators and it is| 
against that order that the present ap¬ 
peal has been brought. It is said that; 
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bbera is no appeal bo bhia Court aa bha 
'qaaabion ariaaa between the deoree-holder 
land hia repreaentative. The appallanb 
oontends that S. 47, Gi. 3, Civil P. G., 
ia wide enough to cover auoh a question 
and an appeal would therefore lie. The 
reapondent has relied on several oaaea 
in Bupport of the preliminary objection. 
There ia a decision of Sir Lawrence Jen- 
Icina in the case of Magan Lai v. Doshi 
(1), where the learned Chief Justice of 
Bombay waa of opinion that a question 
liabween the judgment-debtor and his 
representative is not a question between 
the party in suit and bis representative 
within the meaning of S, 214 of the 
Oode of 1882. A similar view has been 
taken by Banerjee, J., in Bhagabati v. 
BanwariLal{2). On the other hand the 
appellant has relied on a decision of the 
Mpdras High Court in the case of Bom- 
manapati v. Chintakunta (3) in support 
of the opposite view. It is not necessary 
to decide finally on the preliminary ob¬ 
jection as we are of opinion that the 
appeal should fail on the merits. 

It appears that by a resolution of the 
ehare-holders and depositors of the com¬ 
pany passed on 28th February 1926 it 
was resolved by the majority that if a 
depositor happens to be a debtor then 
the said sum may be set off and that the 
bank should not go into liquidation and 
that every attempt will be made to sell 
it. On 7th March 1926 there was an¬ 
other resolution in a special general 
meeting of the share-holders and depo- 
eitore of the Pabna Dhanabhandar Go. 
Ltd., and it was resolved by a majority 
that any depositor shall be competent 
to have his dues set off against the debt 
of any debtor, and on 14th March 1926 
«t a meeting of the directors this resolu¬ 
tion was confirmed. It is argued by the 
appellant that an attempt by the directors 
and depositors of making an arrangement 
or Apt-off can only be done under S-. 153, 
'Companies. Act. This special procq^dure 
was not followed in the present case and 
that therdfSre the resolutions are ultra 
vires. 

It is to be noticed however that this 
objection was hot taken in the petition 
of objection of the liquidators and noth¬ 
ing was said with regard to the regularity 
or oth er wise o f the meeting s of the bank, 

1. (I90i) 25 Bom 631=3 Bom L B 265. 

9.‘ (1903) 31 All 32=1 I G 416 (F B). 

S. (1903) 26 Mad 264. 


We are unable therefore to give effect to 
this objection raised for the first time in 
appeal. If the objection had been taken 
in the Court below some answer might 
have been forthcoming. The meetings 
of the share-holders were convened with 
notice to all the share-holders and if 
some of them did not choose to appear 
they must be held to be bound by the. 
resolutions passed by the majority. Itj 
is next argued that the assignment is 
hit by the provisions of S. 231, Com¬ 
panies Act, and must be deemed to be a 
fraudulent preference. 

The test of fraudalent preference has 
been laid down authoritatively in several 
decisions and it is said that the use of 
the word "preference" implies an act of| 
free will and that would by itself make 
it necessary to consider whether pressure 
had or bad not been nsed: see Shari) v. 
STaeksoii (4). It has been argued in this 
case that the Subordinate Judge was wrong 
in holding that there was pressure from 
the creditors, seeing that the notics given 
on 9th January 1929 (Bx. E) referred 
to a realisation of current deposits and 
deposits without interest of much smaller 
sum than Rs. 23,000 for which the as- 
sigamont of the decree was made, and 
that a fixed deposit for two years of 
Bs. 5,000 had not become duo on 14th 
May 1929, the date of Ex. B. The -test 
is whether there was an overriding inten¬ 
tion to prefer one particular creditor or 
creditors even if the hank had committed 
the mistake of making the assignment in 
favour of a particular creditor under the 
impression that unless that particular 
creditor was paid the company would go 
into liquidation. It cannot be aaid^that 
the act was done by the company’s free 
will and* volition. We are of opinion 
therefore that the Subordinate Judge 
was right in holding that there was 
real pressure when the company made 
the assignment as opposed to colourable 
pressure. 

The test is, as has been laid down by 
the Privy Council in s recent case of 
Sime Darby & Oo. v. Official Assignee (5) 
that where the proper inference to draw 
from the facts was that the dominant 
motive actuating the debtor was that, 
in making the transfer to his creditor; 
h?.' debtor, was doing wh a t he felt' 
' 4 . (i«99j A C 419=66 L J Q B 866=6 ManVon 

264=16 TLB 418. 

6^ AIR 1928 P 0 77=107 I 0 998 (P C), 
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himself bound or ootnpelled tjs dOt.'ltbe 
case is no6 of fraudulent preference 
within the etatnte. Here the object of 
t^e company was to save the company 
from liquidation. For all these reasons 
•the appeal must be dismissed. There 
will be no order as to costs. 

Appeal from Original Order No. 26 of 
1931. Thisappeal is on behalf of the judg- 
ment-debtprs and arises out of proceed¬ 
ing taken in connexion with the assign¬ 
ment of a decree with reference to which 
the facts have been stated in the judg¬ 
ment which we have just delivered in 
appeal from Original Order No. 66 of 
1931. It is not therefore necessary to 
recapitulate the facts in this appeal. 
The objections taken on behalf of the 
judgment-debtors are three in number. 
In the first place it is contended that 
the proceedings relating to the execution 
ehould not have been allowed to go on 
in view of the provisions of S. 171, Com-, 
panics Act, which requires that leave 
must be obtained after a winding up 
order has been made to commence any 
suit or other legal proceeding against 
the company. It is contended on be¬ 
half of the judgment-debtors that such 
leave not having adrnittedly been ob¬ 
tained the execution proceedings cannot 
go on. It appears however that this 
objection was not taken by the judg¬ 
ment-debtors in the Court of first inst¬ 
ance and this objection, in our opinion, 
does not lie in the mouth of the judg- 
irnent-dob tors. The objection was taken 
by the Pabna Dhana Bhandar Co.' 
litd. (in liquidation) but was disallowed 
by the Court of first instance. Whether 
it was abandoned or not it does not ap¬ 
pear,.but it was not pressed in this Court 
by the Fabna Dhana Bhandar Go. Ltd. 
,{in liquidation). It wduld not be right 
in our view that the judgment-debtors 
|not having taken the point in the Court 
below should be allowed to raise this 
[contention now. The irregularity com¬ 
plained of is an irregularity in the 
Nnatter of procedure and it does not 
matter to the representatives of the 
judgment-debtors whether they pay tbe 
money to the Pabna Dhana Bhandar 
Co. Ltd., or to their assignees. There is 
therefore no substance in this objeotion. 

The second objeotion turns on tbecon- 
etruction of tbe compromise decree at 
p. 4 of the paper-book. It is argued 
that as no time was given for the pay. 


mentof tbe second and the third in- 
stalipents of Bs. p,663 and that in these 
circumstances the decree should be 
liberally construed, and it should be 
held that those sums have not yet be- 
come due, that would be a very unsea¬ 
sonable coDStruotion to put upon tbp 
decree. The. decree recites that the 
plaintiff will receive in. four equal in- 
stalments a sum of Bs. 6,663 tbe first 
instalment being payable in December 
1928 and the last instalment in Decem¬ 
ber 1931. Ibis obvious that what was 
intended was that tbe other two instal¬ 
ments were payable in December 1929 
and in December 1930 respectively and 
the execution proceedings have been 
started in July. 1930 after the third 
instalment had fallen due. There is 
therefore no sabstanoe in this objection. 
and4t was not even raised in the Court 
below. It was admitted that tbe third 
instalment fell due. 

The last objeotion is founded on the 
provisions of S. 67, T..P. Act, read with 
S. 99, as it stood before the amendment 
of the act by which S. 99 was repealed. 
It is said that from the provisions of 
para. 4 of the consent decree at p. 4 of 
the paper book it is clear that the exe¬ 
cution proceedings could not terminate 
in the sale of the properties mentioned 
in para. 4 unless a suit was brought as 
oontemplated by S. 67. This point was 
not taken in the Court below nor was 
it taken originally in the grounds of ap¬ 
peal, but that ground was served on the 
respondent only a short time before tbe 
hearing of the present appeal It appears ' 
clear also from para. 3 of tbe petition 
of compromise at p. 4 of the paper book 
that there was a distinct provision that 
the plaintiff would be at liberty to pro¬ 
ceed against the defendants by exeont- 
ing the decree. There does not seem to 
be any substance in this objeotion. Tbe 
result is that all tbe three objections 
urged in this appeal fail and the appeal 
must be dismissed with costs. Tbe res¬ 
pondents are entitled to get oqsts from 
the judgment-debtors appellants. We 
assess the hearing fee at five gold, 
mohurs. * 

Henderson, J .—I entirely agree,. 

K.S. Appeals dismissed. 
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A. 1. R. 1933 Calcutta 812 

Mokebji, J. 

Badhika Mohon Gope—Defendant — 
Appellant. 

V. 

Hari Bashi Saha and others —Bespon- 
donts. 

Appeal No. 450 of 1931, Decided on 
16th March 1933, from appellate decree 
of Fourth Sub-Judge, Dacca, D/. 9th 
Septemher 1930. 

(a) Transfer of Property Act (1862 at 
amended in 1929), S. 53— Suit which is not 
meant to be for benefit of all creditors is 
not one within S. 53. 

If a suit challenging a transfer as frandulent 
is not meant to be for the benefit of all the ore- 
ditors, though the claim in it proceeds on the 
principle enunciated in S. 53, it is not a suit 
within that seotion : AI R 1931 Pat 58 and 34 
Gal 999, Ref. [P 812 0 2] 

(b) Limitation Act (1908), Art. 9]^ — 
Art. 91 has no application where deed chal* 
lenged is neither executed by plaintiff nor 
by one under whom be claims—But it applies 
where he has to set it aside before getting 
any relief. 

Article 91 can possibly have no applioatlon 
where the deed which the plaintiff challenges is 
one which was not executed by him or by one 
under whom he claims, and where it is abso¬ 
lutely immaterial to the plaintiff whether it is 
caucelled or not. But there is no doubt that it 
does apply to a case in which it is not possible 
for the plaintiff to get any relief until the instru¬ 
ment is set aside : 15 Cal 68 (PC); 25 All 1 (PO) 
and 34 Cal 8i9 (PC), Ref. IP 813 01] 

Surendra Mohan Das —for Appellant. 

Bupendra Kumar for Eespon- 

dents. 

Bamendra Mohan Majumdar for 
Biraj Moham Majumdar — for Deputy 
Begistrar. 

Judgment. —In 1915 plaintiff obtained 
a decree for money against tho husband 
of defendant 2. In 1918 the plaintiff in 
execution of the said decree purchased 
three properties and took symbolical 
possession thereof through Court. In 
1928 defendant 1 applied for getting his 
name-registered in respect of t wo of the 
* properties on the allegation that he pur¬ 
chased them from-defendant 2 who' had 
obtaijaed tlfem from her husband under 
a .deed of gift. The plaintiff also ap.,- 
plied for mutation of his own name in 
respect of all the three properties. The 
result of'the proceedings was that the 
name of defendant 1 was recorded in 
respect of the two properties that be 
bad purchased, and the name of defen¬ 
dant 2 remained recorded as regards the 
tiiird one. Thereafter the two defen¬ 
dants caused obstruction to the plafn- 
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tiff*^’ possession. On the above facts 
the plain*biff sued for declaration of title 
and for recovery of possession of all the 
three properties. He challenged tl\e 
gift by defendant 2’b husband in favour 
of defendant 2 as a fraudulent and a* 
benami transaction. The Courts below 
have decreed the suit. Defendant 1 has- 
appealed. The first ground urged is that 
the present suit in so far as it challenged 
the gift as fraudulent was really a suit- 
under S. 53, T. P. Act, and as such 
should have been brought by or op be¬ 
half of all the creditors of defendant 2’S' 
husband. Beliauce for this contention 
is placed on the observations of Hooker- 
jee, J., in tbs case of Hakim Lai v. 
Mooshahar Sahu (l) at p. 1007. Thej 
observations are perfectly correct if 
the suit is one for the benefit of all the' 
greditors; but if it is not meant to be' 
for that end, though the claim in it pro¬ 
ceeds on the principle enunciated in 
S. 53, T. P. Act, it is not a suit within 
that section. I entirely agree with what 
Das, J., has said as regards these ob-i 
servations in the case of Sri Thakurji v.. 
Narsingh Narain Singh (2). 

The second contention is that the suit 
in substance is one for cancelling the- 
deed of gift and so is one governed by 
Art. 91, Sch. 1, to the Limitation Act,, 
and that it has been instituted more 
than three years after the plaintiff came 
to be aware of it. There is a consider, 
able conflict of judicial opinion on the- 
question of the exact scope of this 
article and the circumstances which 
attract its operation. But such conflict 
as there is in this matter relates to two- 
questions, namely, first whether tha 
article applies only to cases wher,e the 
only relief asked for is the setting aside 
or cancellation of* an instrument, or also 
to cases in which the said prayer is' only 
ancillary or incidental to some other 
relief which is also asked for; and second 
whether the article has any applioatioa 
at all to suits for recovery of immovable 
property which are expressly governed- 
by other articles of the Act. It is un¬ 
necessary to go into the decisions bear- 
ingupon this conflict, because the one- 
feature of the present Case which at onoe- 
brings it within the purview of the 
article ie a matter on which there is n o 

1. (1907) 84 Cal 999=11 OWN 889=6 C L J 
410. 

2. A I B 1921 Pat 68=68 1 0 788=6 Pat L J 
46. 
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Idifferance of opinion. The aftiole'can 
possibly have no application where the 
dead which the plaintiff challengae is 
one which was not executed by him or 
«by one under whom he claims, and where 
it is absolutely immaterial to the plain¬ 
tiff whether it is oapcelled or not. But 
(there is no dubt that it does apply to a 
case in which it is not possible for the 
plaintiff to get any relief until the in- 
'strament is set aside: me Janki Knar 
V. Ajit Singh (3). In other words, if the 
instrument is binding upon the plain- 
.tiff, then even though the plaint may 
have boon made to look as much like a 
■suit for recovery of lands as possible, 
the plaintiff in order to get any such re¬ 
lief must have the instrument oanoelled 
or at any rate have a declaration of its 
invalidity as against him: see Baja 
Bampal Singh v. Balbhaddar Singh (4). 

In neither of the oases just cited how¬ 
ever was the instrument concerned exe- 
outed by_ a judgment-debtor, whose in- 
terest the plaintiff eubsoquently ^ pur¬ 
chased at an execution sale, as is the 
case here. And in the case of Bejoy 
■Oopal Mukerji v. Krishna Mahishi Debt 
(5), their Lordships held that the plain¬ 
tiff stood in no need for a declaration of 
the above character or for oanoelling or 
setting aside the instrument because the 
instrument which had been executed by 
a widow had become inoperative, on the 
death of the widow, as against the plain¬ 
tiffs, who were her husband’s beirs. The 
real question therefore is, was the gift 
binding on the plaintiff. This question, 
I think, I must answer in the affirma¬ 
tive. ' The gift was made by the hus¬ 
band of defendant 2. If it offended 

5. 53, T. P. Act, it was voidable but not 
necessarily void. So long as it was not 
Avoided it bound the husband of dafen. 
dant 2, and, in my opinion, the plain¬ 
tiff who purchased _ the interest of the. 
latter in a money execution sale was 
equally bound by it. It requires to be 
set aside or, in any event, a declaration 
of its inoperative character is essential, 
before the plaintiff can jsnoceed in get¬ 
ting possession of the property. . The 
■question as to whether the ' plaintiff 
would be entitled to a declaration that 
the deed is not binding on him will 
therefo re have t o be approached from t he 

,<).~(1887) 16 Oal 69=14 1 A 148=8 Sat 98 (PO). 
4. (1902) 25 All 1=201 A 808=8 Sat 840 (PO), 

6. (1997) 81 Oal 329=34 I A ST (PO). • • 


point of view of Art. 91 of the Schedule 
to the Limitjation Act. In other words, 
the learned Judge will have to decide 
the question as to whether the plain, 
tiff's prayer in that respect is barred by 
limitation or not, npon a consideration 
of the question as to whether be has in. 
stituted the suit within three years from 
the date on which the facts entitling 
him to have the instrument cancelled or 
set aside became known to him. 

There is also anoiifaer part of the case 
which has not yet been dealt with by 
him though It was found against the 
defendants in the trial Oourb, I mean 
the question of benami, which, if found 
in plaintiff's favour, will also entitle the 
plaintiff to a decree, irrespective of any 
question of limitation. The appeal is 
allowed, the decree of the Subordinate 
Judge is set aside and the case is reman¬ 
ded to the Court of appeal below in 
order that it may be dealt with in the 
light of the observations made above. 
Costs of this appeal will abide the re¬ 
sult. Leave to appear under the Let¬ 
ters Patent is asked for but it is refused. 

K.S. Appeal allowed. 

' A. I. R. 1933 CalcutU 813 

Rankin, C. J. and Mijkehji, J. 

BayatuUa ATandal-'Appellant. 

V. 

Purnendra Narayan Boy Deb Barman 
and another —Respondents. 

Appeals Nos.' 5 and 6 of 1932, Decided 
on let March 1933, against judgment of 
Patterson, J., Calcutta, D/- 11th January 
1932. 

Bengal Tenancy Act (8 of 1885), Se. 105 
and 107—“Fair and equitable rent." 

Decision of settlement ofBcer, that a certain 
rate is a fair and equitable rent, cannot be im¬ 
peached. IP 814 G 1] 

Atul Chandra Gupta end Suhodh Chan¬ 
dra Sen-r-ior Appellant. 

Sarat Chandra Baeak and Asita Ban-^ 
jan Gkoee —for Respondents. 

Bankin, 0. J. —These are two Letters 
Patent appeals from the judgment of 
my learned brother Pattersofa, J. The 
question that arises in the two rent suits ^ 
is what the annual rate of rept payable ' 
for the tenancies is. It appears that 
there was a S. 105 prooeediiil between 
the landlord and the tenants and the 
case made is first of all that though for 
a great many years prior to that pro¬ 
ceeding rent had been paid at a certain 
rate being the rate mentioned in the 
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kabaliat, thab rate \vas greater than the^ 
amouDb legally payable beoauee the 
kabuliat rate represented an enhance* 
ment which was not permissible under 
S. 29, Bengal Tenancy Act. It is not 
doubted or disputed that the Settlement 
Odioer proceeded upon the rate that had 
been piid under the kabuliat for many 
years. It is not disputed that he made 
up his mind that a fair and equitable 
rate would be arrived at by enhancing 
that rate by 3 annas in the rupee and it 
is clear from the proceedings that be 
applied that enhancement to the kabu- 
liat rate and directed in the result that 
a certain figure, which is the figure now 
sued for by the plaintiff, should be the 
fair and equitable rent. 

The first question is whether upon 
showing that there was no dispute before 
the Settlement Officer as to whether the 
Kabuliat rate was a legally valid rate, 
the tenants can now in these rent suits 
go behind the judgment of the Settle¬ 
ment Officer as to what should be the 
fair and equitable rent for the future. 
In my judgment it is clear enough upon 
the face of S. 105 that whatever process 
of reasoning be adopted and whatever 
method of approach be adopted what the 
Settlement Officer has to do in such a 
case is to settle a fair and equitable rent 
and that the provisions of S. 107 say 
that the Revenue Officer shall adopt the 
procedure of the Code and that his deci¬ 
sion shill have the force of a decree of 
a civil Court and subject to the provi¬ 
sions oOd. 108 and S. 109-A shall be final. 
All that is addressed, as it would usually 
be addressed if one was dealing with the 
judgment of a Court, to the ultimate re¬ 
sult declared or defined by the judgment. 
It is no'. intended to make the reasoning 
final, it IS cot intended to make mere 
intermediate inferences final. What is 
made final is the ultimate decision which 
'is ‘ jsp much is the fair and equitable 
rent'to be pj^id for the future.’’ 1 think 
therefore that so far as tha particular 
years and particular tenancies are con-' 
jcorned, it is not open to the tenants, for 
'the reasons^whioh they give, to impeach 
the decision of the l^ttlement Officer. 
There was 'Snothet allegation based upon 
an allegation of fraud. But it appears 
to me that there are very sufficient plea¬ 
dings to define what the allegation of 
fra\id is and that tha evidence is alto- 
gather insufficient to impeach the solemn 
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procteedin^s. The-.result is that these 
two Letters Patent appeals fail and are 
digaissed with costs. 

Mulcerji, J.~I agree. 

E.S. Appeals dismissed. . 

A. 1. R. 1933 Calcutta 814 

Mallik and Jack, JJ. 

Kamini Kumar Ckoudhuri -Decree. 

holder—Petitioner. 

V. 

Sasatiia SeJeharChoudhuri and others 
—Decree- holders— Opposite Parties. 

Civil Buie No. 168 of 1933, Decided, 
on 14th March 1933, from order of 3rd 
Sadar Monsif, Chittagong, D/. 7th 
January 1932. 

Civil P. C. (1908), S.73, and O. 21, R, 52 
—Cnatedy Court haa no power to make ra¬ 
teable distribution, unless it happens te be 
t^e attaching Court as well. 

A custody Court, under O. 21, B. 62, has no 
authority to make any rateable distribution, 
unless it be the attaching Court as veil. Under 
that rule it can only determine the question of 
priority and thoieaftor net under the instruc¬ 
tions of the attaching Court: Cal 1072, Expl. 

IP 814 C 2; r 816 C1] 

Chandra Sekhar Sen—lot Petitioner. 

Mallik, J. — This rule is directed 
against an order made by the 3rd Munsif, 
Chittagong, whereby be refused to va¬ 
cate an order made by him making 
rateable distribution of some money 
which was lying in his Court. What 
happened in the case was this ; There 
were some surplus sale proceeds lying in 
the Court of the Munsif. This property 
was attached by several decree-holders 
in execution of their decrees. The 
learned Munsif made a rateable distri 
bution of the money in his Court. Soon 
after that^distribution had been mgde, 
the petitioner who obtained the present 
rale and who also was a decree holder 
wanted to attach the money in execu¬ 
tion of his decree and in that applica- 
tion he asked the learned Munsif to 
vacate his order for rateable distribu- 
tion which be bad already made. This 
application however was rejected by the 
learned Mnnsif ; and that - refusal order 
has given rise to this present rale. 

This rale should, in my opinion, sue- 
oeed. . The Court of the 3rd Mnnsif of 
Chittagong was only a custody Court 
and being a custody Court, under O. 21, 
B. 62, Civil F. C., it bad no authority 
to make any rateable distribution. Under 
thajt rule it could only determine the 
question of priority and thereafter act 
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under the instraotions of the attaching 
Court. The ease of Thakurdaa Motilol 
V. Joseph Iskender (l) do doubt approvea 
of/t rateable distribution made by a 
.custody Court. But in that ease the 
ioustocly Court happened to be the at¬ 
taching Court as well. The order of the 
Munsif making a rateable distribution 
Iwill therefore be set aside and the rule 
made absolute. There will be no order 
as to costs as there has been no opposi¬ 
tion to the rule. 

Jack, J. —I agree. 

K.S.__ Buie ma de absolute. 

1. C917) 44 Cal 1072=41 1 0 5l6. 
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Mallik and Jack, JJ. 

Ilira Lal Saha —Decree-holder—Peti¬ 
tioner. 

V. 

Akshoy Kumar Saha and others —Auc¬ 
tion purchasers —Opposite Parties. 

Civil Rule No. 158 of 1933, Decided 
on 7th March 1933, from order of Dist. 
Judge, Dacca, D/- 10th December 1932. 

^ Civil P. C. (1908), O. 21, R. 90—“Inter- 
ett" include* contingent liability—Default* 
ing auction purchaier baa locua atandi to 
apply under O. 21, R. 90. 

Tho term “interost” in 0. 21, R. 90 is wide 
enough to include all kinds ot “interest," in¬ 
cluding a contingent liability also. [F &15 C 2] 

As a defaulting auction purchaser is liable to 
mike up any deficiency in price which might 
happen, on the resale, he has a contingent liabi¬ 
lity oven before the sale, and hence has locus 
standi to apply to set aside a resale hold after his 
default: A I Jl 1918 I'at G3C and A / R 1928 Cal 
s'iS, Disi. IF 816 G 21 

Nrtpendra Chandra Das and Nabad- 
wip Chandra Saha —for Petitioner. 

Sanicsh Kumar Basu and Biraj Mohan 
Boy —for Opposite Parties. 

Mitter, /.—The facta which have given 
rise to the present Role are briefly these: 
There was an auction sale held in execu¬ 
tion of a decree obtained by the peti¬ 
tioner and the property pot op to sale 
was purchased by one Ashoy Kumar 
^aha, the opposite party before os, for 
Rs. 3,005. The earnest money was de- 
posited by Akshoy Komar, but Akshoy 
failed to pay the balance with the result 
that the property was resold and pur. 
chased by the petitioner, the decree- 
holder, for Es. 1,610, and Akshoy was 
directed to put in the deficienoy, viz. 
Rs. 1 195. Thereupon Akshoy bled an 
application under O. 21, R. 90, Civil 


P. C., for setting aside the sale at wbieh* 
the deoree-holder bad purchased the pro¬ 
perty for Ba. I,5l0> The learned Sub. 
ordinate Judge rejected the applicatioa 
on the preliminary ground that Akshoy 
bad no locus atandi to file the appliea- 
tion. This order was reversed by tho. 
learned District Judge and the. learned 
District Judge directed the first Court 
to decide the case on. its merits, holding 
that Akshoy had locos standi. Againet 
this order of the District Judge, the pro- 
sent Rule is directed. The only point 
for determination in this case is wbethetl 
Akshoy, who Vlras the defaulting aoction 
purchaser, had locus standi to apply 
under O. 21, B. 90. On a consideration 
of the facts of the case I am clearly bfj 
opinion that he had. 

On behalf of the petitioner our atten¬ 
tion was drawn to a decision of the Patna 
High Court in Khetra Mohan Dutta v. 
Sheikh Diltoar (l), and also a decision of 
this Court in Surendra Nath Das y. 
Alauddin Mistry (2), where it was held 
that the word 'interests' in 0. 21, B. 90. 
refers to interest existing prior to tho 
sale but not interest in the property 
acquired at the sale. I do not see how 
this decision can be of any help to the 
petitioner in the present case. In tho 
present cash the petitioner Akshoy was 
a defaulting auotion-parchaser and as 
such be was under the provisions of 
0. 21, E. 71 of the Code liable to make 
up any deficiency of sny price which 
might happen on a resale of the property. 
Be had therefore a contingent liability, 
even before the sale; and as the term 
'interests' in O. 21, R. 90, has'been held 
to include all kinds of interest it is, in 
my opinion, wide enough to include a| 
contingent liability also. That being, 
so the learned District Judge was. in' 
my opinion, right in holding that the 
defaulting auction purchaser Akshoy had 
locus standi to apply under O. 21, E. 90. 
The result is that the Buie is discharged 
with costs one gold mohur. 

Jaokt /.—I agree. 

K.S. Buie discharged, ‘ 

1. AIR 1918 Fat C36=46 I G 614=eEat L J 
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Bankin, C. J. and Costello, J,. 

Menaka 'Bala Dasi —Defendaat—Ap- 
ipelUnt. 

V. 

•' Hiralal QovindlalanA anothei —Plain. 
• "ti ff a—Bespondenta. 

Appeal No. 49 of 1932, Decided on 
10th February 1933, 

Wordt*«n«iPbriiMt>—''Adjournsd ilna die'* 
vn'eena adjournment to a date not fixed .at 
"the moment. 

“ Adjournment line die" differs altogether 
"from discontinuance. It is after all an adjourn* 
ment; an adjournment to a date that is not at. 
«the moment fixed. [P 817 C 3] 

L. P. E. Pugh and Laha —for Appel, 
ilant. 

S. N. Banerjee (J r.) and S. C. Ghose — 
lor Bespondenta. 

Bankin, G. J .—In my opinion this 
■appeal fails and must be dismissed. The 
appeal is by the widow of the original 
defendant in a mortgage suit Satyasadhan 
Dutt. The suit was of 1924. In 1925 a 
(preliminary decree for sale was made 
whereunder the Begistrar reported that 
a sum of Bs. 76,000 would be due on a 
given date, namely, 9th September 1926, 
and on that date the plaintiffs became 
•antitied for the first time to apply for a 
final decree for saU. By the practice 
•of this Court such application is made 
by a notice of motion which comes on 
before the Judge as a matter listed on 
the daily cause list. The plaintiffs had 
three years from 9th September 1926, 
within which to bring the motion and 
that gave them time until 8th September 
1929. Now it appears that on 26th 
January 1927, the plaintiffs brought a 
notice of motion against the then defen. 
dant, Satyasadhan Dutt. The matter 
came before the learned Judge asa listed 
motion and was adjourned for a month. 

It had been served on the defendant's 
attorney and it does not appear for a 
^»iDgle moment that the attorney had 
- refused -"indeed' he could not refuse—to 
■ accept sour^ of this notice of motion 
brought In a suit in which he was act. 

' ing for the defendant. The notice of„ 
motion when it came on was adjourned 
•lor a month and at the end of that 
month the attorney said that be wanted 
further adjournment because bis client 
turned out to be insane. 

It is somewhat important to consider 
what exactly was done. It turned out 
that the questibn whether the client 
was insane in January 1927 was quite a 
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sarious^question and the wife brought a 
suit in the ha.me of her husband in 
January 1928 asking for a declaration 
that the mortgagor Satyasadhan Dptt 
was insane even at the time he executed 
the mortgage and that all the proceed¬ 
ings in the mortgage suit were bad. This 
suit was dismissed in May 1929 and an 
appeal against this decision was pending 
when in March 1930 Satyasadhan Dutt 
died. The appeal-was continued by the 
widow and on 24th July 1930, the ap¬ 
peal was dismissed, so that the suit 
which began in January 1928 was got rid 
of in July 1930. In the meantime there 
was not very much practical good sense 
in endeavouring to bring to a hearing 
the application for a final decree for 
sale. Immediately thereafter, namely, 
on ISthAugnst 1930, the mortgagees gave 
' a notice of motion asking for a final de¬ 
cree. They had not taken the necessary 
steps in the suit to get the widow sub. 
Btituted in view of Satyasadhan's death 
in the previous March, so they took out 
a summons to get the abatement set 
aside and the substitution made. At 
the same time they applied against the 
widow for a final decree and at the time 
they did that they also gave notice to 
the Begistrar asking him to reinstate the 
motion of 26th January 1927. Before 
coming to the exact question now before 
us it may well be just to complete the 
history of the plaintiffs’ trouble. The 
learned Judge on the original side dis¬ 
missed the application to set aside the 
abatement so that the application for a 
final decree fell to the ground. That 
matter however was taken on appeal and 
by an order of this Court in March 1931 
it was held that the abatement^sbonld 
have been set aside and the widow 
would have been substituted. Thereupon 
the motion of 15th August 1930 came up 
for consideration in 1932 before Lort- 
Williams, J. 

The question before him was purely 
s question of limitation. If the applj- 
oation for a final decree must be treated 
as being made on 15th August 1930, the 
application was out of time, that being 
more than three years from September 
1926. If however the learned Judge in 
the oircnmstances was entitled to regard 
the application with which he was deal¬ 
ing as the application made on 26th 
January 1927 then the application, what¬ 
ever other merits there might'bavo been. 
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eonld not be diatuitsed on the gro^d 
of limitation. It tarde out' t*bat the 
■applioafiioii of 26th 1911^ tafaioh, 

af I have .said, was^adjotiTnedb for a 
month, and was then met by i efate. 
«nent on behalf of the ' mortgagor’s 
attorney that his client was insane bar- 
rng been adjqnrned once or twice was 
before the Conrt on 25th May 1927, The 
minute by the'officer of the Court ijt.ln 
•existence which says that on that date 
it was adjourned by consent for one 
month. In the ordinary course there- 
■fore it would become the duty of the 
officers of the Court to see that that mo< 
tion appeared that day month in the 
■cause list as an adjourned motion. In* 
vestigation has been made and it does 
not appear that any trace of it can be 
then found and no trace of this mo- 
eion has been found in the Court’s re* 
oord since the entry of 25th May 1927. 

It would seem therefore prima facie 
probable merely upon the face of the 
Court’t record that some order had been 
made which has not been traced ad* 
gourning the matter sine die or else dis¬ 
posing of the motion. The matter how¬ 
ever . does not rest there, because in 
January 1928 the plaint brought by the 
^ widow deals with the position of the 
plaintiff’s claim for a final decree. It 
flays that; 

“ On SUt January 1927, the defendant firm 
applied for a final decree in the said salt bnt 
nnch application stands adjourned sine die on 
the ground that the plaintiff has become of nu- 
eonndmind.” 

It does not say that the order for ad¬ 
journment sine die was made on 2dth 
May 1927, but it says that that was the 
position in January 1928. There being, 
it is true, no trace of a ntinnte by the 
Court officer whereby the motion was 
adjourned sine die the first question is 
whether the learned Judge has in all the 
cirdumstanosa rightly inferred that the 
motion was adjourned sine die. That it 
waa adjoorned sina die waa the state¬ 
ment of the’ present appellant at the 
‘timeand a very solemn statement in 
her plaint, and I oannot think that thjt 
learned Judge’s order onght to be infer¬ 
red when he says that he It satiffiitd 
that in that motion, riQtra(ie:6t ah‘otj^ 
disposing of 'the motion being/Iqiaind-' 
was adjourned sine die. » 

If therefore I am right far the naMt 
•question is whether or not there ii^oy 
aeason >for saying that the motion 
4983 C/lOa & 104 • ' 


of 26th ^aanary 1927 does not saef^imi- 
tation It. eoatended before! 

n« by Mft Fh^ peeper indis» 

tion of the pl^a#' . aojonraed eine die' 
is that it is.realiy a ditoontiouanoe. BuU 
whatever may be the authorities on 
that point, I'have no.daia^'t . myself that! 
with ns today *'adionfnfnent';;;eine die"' 
differs altogether from dlsedhH^uanoe 
It is after all an adiournmenl^. an .adJ 
journment to a date that is not 
moment fixed.,If that motion wai t^re 
fore made and eraenot. posed. qil .but' 
was adjourned and aU that 'remained 
was to fix a. date ior itsbeerinih'/ti^n tmxt. 
question is, does it matteic' at. /eil.tbat 
Satyasadhan died in Mairoh lS^,(|l«.yritfa 
the result that the present eppll^^fon 
has to be brought against bis. wiiiott, 
the proper person to be anbatwiited in 
his place and the person, whni It^ae been 
substituted in hie place. The oonrite 
taken not withont just reason hr tfae 
plaintiff's attorney seetua to be a 
very reasonable one. He tefostatM the 
old motion against Satyasadhan . ai^ be 
brought another motion along with it 
which had the effect of stating the same 
claim against the . party who in the 
altered ciroamstances is therprbper 
party. It may be that it would have bMn 
more proper to call bis second motion 
an application for the amendment of the 
first. But from the moment he brought 
that motion ha brought it on the footing 
of the first motion without pretending 
that it had an independent validity. 

, In my judgment the plaintiffs have 
not in the events that have haptmned, 
been deprived of their right to a.final 
decree. Thedeoieion of the learned Judge 
is correct and this appeal is dismissed 
with costs. 

Coatelio ,!.—I agree. 

K.S.. . . Appeal 

^ A. t R. 1933 CnUcuHa 817 

MlITtBB ASB M. 0. CbOBB, JJ. ^ 

. Oopal Gkctn^ Peddar-^Appellants. 

. ' ...• ■ '..V. 

takekmi Kanta SeAa —Bsspoudent. 

Appeal No. 104 of 1931, I^ldied on 
, 97tb Mt^rnh .1933, against epjjwUaitd^rder 
:«if Firil O^ks Sub* Ju^Ui 1?i|^p^, D/. 
i7th.8hpte.mibe»l93Q[. 

^ CjMflrMk /Anf' flSYX}, $, .2X-~Ag*aeBS«iik 
to refer,l 0 ,. |hwikr*ttea in coeeiderelien ' for 
Arehl^nS Sno-eonipoeAdeble cHininal pre* 
mmega'^AsreeiBent end awerd da such re* 
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{urenG«:ar« bc>|h opfOMd to public poliep 
anil iliogal—Arbitration. 

An agteement to lefei to aibttntioB in coobI- 
dentiontor diop^nga eriminal ptocMding-in 
reipaol of a non-ooinponndalJie ofieiNoiB oppowd 
to pnbllo polio^r and iUegal i ’and tliatdora the 
award, aa the outcome o( tbe Illegal teletenee, ie 
alac'invalid and cannot be acted n^n : A1B 
1980 P 0 .100, Stl on.j Jontt T. Utrvmtthshire 
Permanek BentfU But'iding Soototo, (1892) 1 
Ob 178, Be/. . . [P 818 0 9] 

Oopal Chandra Dot bud Probas Chan, 
dra Chatterjee—tox Appellant. 

Surendra N, Dat Qupia for Simal 
Chandra Das Qvpta-“tot Bespoodent. 

Mitter, /.-^Thia is an appeal on behalf 
of the plaibtifif and arises ont of a suit 
brought by him to enforce an award on 
an arbitration withont the intervention 
of the Oourt. The Subordinate Judge 
has dismissed the suit maioly on the 
ground that the agreement for reference 
to arbitration on which the award is 
founded is opposed to public policy and 
is illegal under the provisions of S. 23, 
Contract'Act. It appears that a criminal 
proceeding was pending against the de. 
fendant Lakshmi Eanta Saha under 
8. 408,1. P. 0. A settlement was rea¬ 
ched in tbe course of that proceeding on 
20th December 1928. A petition was 
made on behalf of the aoonsed in which 
the terms of the settlement were ret 
forth. That petition discloses that under 
orders of the Oourt tbe house of the de¬ 
fendant was searched and an iron safe 
with documents, unused stamps, and 
articles of gold and silver within it and 
also documents, pledged articles etc., 
found outside tbe safe were brought to 
the Court. It was stated in that peti- 
tion that Oopal Chandra Foddar who is 
tbe plaintiff and who was tbe complainant 
in that ease had brought a case against 
tbe defendant claiming the said articles 
and papers as bis own. It is further 
stated in that petition that depending 
on the Mnse of justice and award q! Go- 

. pal dhand^a Poddar and his youngest 
brother Bai Mohan Poddar so far as're- 
gards his claims and ownership in res¬ 
pect of the iron safe and all the docu¬ 
ments and pledged articles found within 
the safe were oonoemed, possession was 
given np >.in respect of those artiefes 
which bad been' recovered on search io 
favour of the complainant. 

It is further stated that Lakshmi 
Eanta' Saha would be bound tO'abide by 
whatever deoision Oopal Chandra Poddbt 
and his youngest brother . Bai Mohan 
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Poddar would come to in respect of hb 
olaibs of ownership in these articles and 
in respect of a oloth business owned by 
the oomplainant^ now defendant and 
managed by him as his gomolstha. The 
award of these two persons, it was far-, 
ther stated, would be completed within 
9() days, and if it was not completed 
within the said 90 days on account of 
the laches of tbe complainant and hia 
brother, then the accused would not be 
bound by any term of settlement. A 
further reference was made to a mort¬ 
gage suit to which it is not necessary to> 
refer having regard to the fact that thci 
plaintiff has already got tbe mortgagee 
decree in respect of his claim. On this 
petition being filed, on tbe same day tbe 
criminal proceedings which were started 
nu^er S. 408 the said proceedings were 
d^ped. It is to be noticed that an 
offence nnder S. 408,1. F. 0., is a non- 
compoundable offence. The award was 
duly made by the two arbitrators and it 
is to be found at p. 19, part 11 of the 
paper book. Upon that the plaintiff 
filed the award in Court on 28th August 
1929 and wanted to have a decree on the 
said award. Defendant 1 filed a written 
statement on 19tb November 1929. 
Amongst tbe numerous defences to the 
suit it is necessary to notice the defence • 
which was founded on the illegality of 
the agreement for reference to arbitra¬ 
tion, and the issues based on the other 
defences have all been found in favour 
of the plaintiff. The Subordinate Judge 
on this issue, with regard to the illega¬ 
lity of agreement for reference to arbi¬ 
tration, came to the coaoluaion that it 
was opposed to public policy and it' was 
illegal under 23, Contract Act, and 
therefore tbe award as the outcome of 
an illegal reference was also invalid and 
found that the award cannot be acted 
upon. ' He accordingly dismissed the' 
suit. 

Against this decision the plaintiff ha» 
brought this appeal and it is. eontended 
on his behalf that the Subordinate Judge--' 
has committed i!^n error of law in treat¬ 
ing the agreement to refer to arbitration 
at void under tbe Contract Act. It is 
contended that as therewas a civil lisbi- 
lity independent of. the liability for an 
offence nnder S. 408,' I-P, 0., the agree¬ 
ment cannot be,said to be one which is 
contrary to phblio polioy. It is diffi¬ 
cult to accept this eontention in view ot 
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the deoision of their Lordihips of the 
Jndioial.Gomoiitlee of the PriyjkCoQBoil 
io the oesB ol. Kfimini Kumur $4»u r- 
Birendra Naih Bam XO. In thet oaae, 
a^ia the present, the tea! question in- 
Yolved was as to whether;.ibny part 6f 
consideration for the refetehoe to arbi¬ 
tration was illegal. It appears clear 
from the facts which had already been 
stated that' it.was an implied term among 
other terms of the settlement to refer to 
arbitration that the complaint under 
S. 408, I, P. C., would not be further 
proceeded with. As a matter of fact the. 
order sheet of the same case leaves no 
room for doubt that the proceeding was 
dropped in consideration of the fact that 
the accused who is the present defendant 
agreed to refer the question of ownership 
of the several articles to arbitration.' 
That being so the facts fall within the 
purview of the deoision of the case 
which has been referred to. It is neces¬ 
sary to quote a few lines from the judg¬ 
ment of their Iiordships of the Judicial 
Committee which was delivered by Sir 
Benode Mitter. Sir Banode Mitter ob¬ 
served thus ; 

“If it wai an implied terra of reference under 
the ekrarnama that the oompUint would not be 
further pcooeeded with, then in their Lordships' 
opinion the consideratiou of the reference or the 
ekrarnama as the ease may be is unlawful and 
the award or the ekrarnama was invalid quite 
irrespective of the fact whether any prosecution 
in law had been started." 

In support of this view Sir Benode 
Mitter referred to the decision of Jones 
V. Merionethshire Permanent Benefit 
Building Society (2). In that case the 
secretary of a building society, who had 
made default in aocouating for money 
paid to him and was threatened by the 
sooieify with a prosecution%r embezzle¬ 
ment, applied for assistance to the plain¬ 
tiffs, and they gave a written undertak¬ 
ing to the society to make good the 
greater ' part of the debt due from- the ' 
society, the expressed consideratiou be¬ 
ing the forbearance of the society to sue 
•the secretary for the amount for. which, 
the plaintiffs made themselves i^spon- 
sible. and in pursuance of . that undaip- 
taking they gave two p'ron^ssf^i^i . 
and some deeds of colUter%rf^qrlty'..to 
the society. ,.Tha plaintiffs in ' 

undertaking were actuated by tiiii 

1. AIR 1930 P 0 lOOslSa X 0 iB7»871IVitT 
=57 Oal 1802 (PO). 

a. (1893) 1 Oh 178=61 L3 Cb 188i>!i66 L X BfMl 
=40 W R 378=17 Oox 0 0’889. 


to preveuk the prosecution •slnd Hist/ffBe 
known to the directors of the . 80 oj|#ty; 
but no inade thst ;nl)^re 

should l^Ao -^fiMStOatton, :illhe ifMjiiy 
brought au sofibii oh: the protniABhry' 
notes in the Queeu's fi^ch ^P^yteion^wnd 
the plaintiffs brought sn. sotiqin hi the 
Chaucery. Division jtp set:, asi4e the pro-r 
miseoty notes and the cbllstersl -securiv, 
ties on - the ground that they Tvere 
made for illegal oousidiration, ' l^t. was 
held by the (^rt of Mppml in. thte.eteta 
of faots that it was au implied term of 
the agreement that there should. no 
prosecttttoh 'f that the /agreemejct was 
therefore founded oh an oonaider- 

ation and void, and tfaatU the, siMiety 
could not recover on the pfoihi^ory 
notes or enforce the seourities ; ;4nd.the 
society not opposing, they, were'ordered 
to be delivered up to the plaintiffs,' (Thia 
decision shows that the Court could'pot 
support the agreement which was in-< 
tended to avoid proaecntioh. As I have 
already stated the policy underlying this 
is that an agreement to atile prosecu¬ 
tion is distinguishable from'the lawful 
compounding orcompoundable offences. 
As the offence is not compbuodableunderj 
the law the compounding of it must. be' 
held to be illegal and opposed to public 
policy. 

The effect, in my view, of the agree¬ 
ment in the present case was to take the 
administration of law out of the bands 
of the Judges and to pot it into the 
hands of private individuals to deter¬ 
mine what is to be done in a particular 
case and as such it is opposed to public 
policy. Belianoe has been placed by 
the learned advocate for the appellant 
on a deoision of my learned brother 
Ouba, J., and my learned brother !I|1, 0. 
Ohose, J-, who was also, a party to that 
decision. That was the case of Deb 
Kumar Boy v. Anath Bandhu (3). 
It is sufficient, to say for the pnr- 
poses of the aOnoluslon to whioh J[ 
have'reaohei that the case is distin¬ 
guishable Ijrom the present one as ibhas 
been pointed out at p. 9B of the* said re- 
port that in that case there was a pro. 
exts^ng oiyti liability based uppUan ad- 
jttdieatioisolaiooounts between t^# par¬ 
ties couched. Thatfeot is %anlnng in 
the present oase.'Thi^fore .tfaiie deoision] 
eahndr gpveroi the present, case, Bpr thii 
reaeoh I am of opinion that the Subiwdi-^ 
e; AIR 19ti Oal 411=181 X 0188. 
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'Bate Judge h«a reaohad a oorreot eonoln. 

Bion. This appfal must therefore he 
dismissed. As has bee® pointed out by 
theJudioial Oommitteeiu thiideeisioa 
referred to above, the defeDOf in .the ease 
cannot be oommended, but We are ootn- 
polled to give effect to it pu the grbond 
‘of public policy. In taese bhroamstanoes 
we do not think it right ta allow any 
costs to the present reepondent. 

M, 0. Okose, J.—I agree that this ap. 
peal should be diemissod. The defen¬ 
dant waB.a eorvant of the plaintiff. The 
plaintiff's ease eras that the defendant 
as hii servant dishonestly misappropri¬ 
ated the funds of the plaintiff which 
came to his hands. The plaintiff insti¬ 
tuted a suit against the defendant in the 
Court of the Subordinate Judge of Oo- 
milla. At the same time he made a 
oamplaint before the Magistrate of Co- 
milla under 8. 408, I. P- 0., and the do. 
fendant was brought before the Magis- 
trate in Court to answer the charge of 
embeszlement. His house was searched 
and an iron safe and various properties 
were seized and they were brought into 
the Magistrate’s Court. 'It is on those 
oiroumstanoes that the defendant agreed 
with the plaintiff to refer the dispute 
between the parties to an arbitration. 1 
am clearly of opinion, having regard to 
the decision in the case of Kamini Ku¬ 
mar Bam V. Birendra Nath Baau (1) and 
Jontt V. HierioMthi^ira Permanent Sene- 
fit Building Society (2), that in this case 
the plaintiff cannot succeed as it was 
clearly an agreement to stifle the cri¬ 
minal proceeding and the defendant was 
not a free agent but entered into a con¬ 
tract under threat of a criminal oonvio. 
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vtppeni dimissed. 
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BUCKLAND, J. 

JP. /. .Enpsfsr^Plaintiff. . 

... .4 V. 

E, 0, CfniBflMferHDefSDdant. 

> Civil Suil Ho, 616 of 1932, Decided od‘ 
11th Janwry 1^3. 

(a) EMimarr^nwiitar aecapliag prchate 
doM bha^f after 

eaiateihaebeSn leiwie'onr te |>«iiaffmLrfe.i< . 

An esteuto*. who' has adiHpted pmMte. ecu* 
tlnaes hpttl Us death to be ttt« legi^ (Mmsenta- 
tive*oi the testator. He maj>e Unotui eS<iie after 
the estate bsa beeo made over to tiie beheAeiaHei 
(n thesedse that he has do duty to l«rfofffi 
after that, but it cannot be said that if occaiiim 


at^ for him to assume Ae role of eueoutiH he 
oanpot dojw: Ninon v. Smith (1903), 1 Oh IK, 

IPBSlOai 

(b) Eaeeulor—Dahtet apeointed execBlor 
and aceeptaace of office by him on death of 
toaiator — Dobtof ie diechargod from debt 
but it forme an atlet of ostata,i 

Where a debtor is appointed « an execntofi 
and he aoeepts the office on the death of the 
testator, he is discharged from the debt, but the 
debt becomes an asset forming part of the estate 
of the deceased, [P 8310 1] 

(e) Executor. 

One ezeontor may sue another ezeeutor; Ftake 
T. Ledytr, (1849) 8 Fare 31S, Bef. [P 8310 3] 

(d) Esaeulor— Assets not included in affi- 
durit of assets coming into bend of ouoculor 
after grant of probate cannot bo said to be 
comprisou in grant. 

Where assets, which are not included in the 
affidavit of assets, come into the bands of an exe¬ 
cutor, after probate has been granted, such assets 
cannot be said to have been comprised in tbe 
'grant, as a further doty is payable on them. 

' [P 831 0 3] 

eM. S, Westmaooit and D. C. Otiose— 
lot Plaintiff. 

L. P. Pugh and S. K. Gupta —for Ees- 
poudent. 

Judyment. —In this case the plaintiff 
■nes for an account to be taken of tbe 
amount due from the defendant to the 
estate of Adolph Meyer deceased and 
for a decree for the amount found to be 
due on an account being taken. 

Adolph Meyer, a gentleman who I un¬ 
derstand had business in India and in¬ 
terests in Switzerland, died on 1st De¬ 
cember 1929, leaving a will dated 26th 
October 1927. In respect of his estite 
in Europe by his will ho appointed two 
gentlemen of tbe name of Wegmann and 
Pfister as his executors, and, as his exe¬ 
cutors to administer hie estate in this 
country, he appointed the plaintiff and 
defendant. On 19tb March 1930 pro¬ 
bate of the wvill was granted to the 
Indian executors. 

On 22ad March 1922 the defendant 
had borrowed from the testator the sum 
of £3000 which by his promissory note 
bearing that date and made et Oalontta 
he promised to repay to the testator 
with iaterest et tbe rate of 7 per cent 
pet ABunm. The interest, it has not 
been disputed^^ was pi^d up until Slst 
December 1990. 

Oa lflth Koyembeif |19S0 there was 
executod by the widow,4tid tig^gbterf of 
the teststor in fevodr u^ShtthflieB exe- 
eutpvg a releese to Wegmann, 

the' executes* for Euroj^, wbe also a 
party.. Thr pUintiff. now. sues the de¬ 
fendant to recover the amount due to 



1933 


E. J, Bvqsibb r. B. 0. Oammbtbb, d3aek)»iaa, J.) 


tbo Mtofce on. the proraimry note of 
22Dd Mmioh 1922. 

.The deffnoee prefenftd eppon? firpm 
the following issnaeeabmUted bylwrnBd: 
eoQpsel for the defendant and aooeptedt 

(l) Did the plaintiff cease to innotion. 
as executor prior to enit,- and if eo, la hh 
entitled to' sue ? (2} Was not the jpro.: 

misBory note a part of the European 
assets of the testator and not of the 
Indian assets of the testator ? (3) If 
the promissory note was part of the 
Indian assets, has it by the deed of 
release been transferred to the benefi* 
oiaries, and has the function of both the 
Indian executors ceased ? (4) Is the 

present suit barred by the release ? 
(5) To what relief, if any, is the plain¬ 
tiff entitled ? 

There are no facts in dispute nor do I 
understand can there be any question 
as to the amount due, though it may be 
necessary to order an account. Corres¬ 
pondence which passed between the 
parties or their solicitors prior to the 
suit has been read with the object of 
showing that the Indian executors were 
funoti officio, and that only the bene¬ 
ficiaries or Wegmann, the European 
executor, are entitled to sue, but that 
cannot be the case if, as is submitted, 
the debt is an Indian asset due to the 
estate, for to recover such an asset the 
Indian executor would be the proper 
person entitled to institute proceedings. 
It is contended that there is no question 
of the executor being functus officio 
upon tbs authority of Solomon'v. Atten¬ 
borough (l) (at p. 458), in which Eletohex 
Moulton, L. J., observed; 

"I perfectly agree with the lesnied Judge that 
one cA put no limit of time to the office of exo' 
outoi; nor do I think it can be said that an' 
executor hae ceased to be an executor beoauee he 
has passed hie acoonnte. Some claim might tun 
up and it would find him aa executor not to re* 
create him an exeontor." 

I conceive that an asset might turn up 
and it would also ffnd him an executor 
’ who should institute prpoeedini^ on be. 
half of the estate. 

I have alto been xeferxoff fq y., 
Smiih (2) in fWhidi Keke«fohi,^i, i^pb. 


tor; but atf^ a certain tinid they have no dotln 
asexeotttodp.tn'iiM can no he 

eaid to be d<ilej[^;aey|«^ .l 4 rtat»ofil^^^ 

AnV 

that sense, ones >liMi: b^ol 

made over to b«ne|^cjia^%fi; sJbnt Jt 'it 
clear upon thr tiiatrhe has 

not ihemby divested 
offiM, :W'khat if occMlbB anm' him 
again tp euntiine. the rolp: of. eseetttob be 
cannpt.'^'.iikta.'; 

The.debt. «9i»an to have been origi¬ 
nally A. astwl in tbab it was 

entered iff'thb1teathtortib<^kpioZh>ld^ 
and the proin issory notw -was Jteld in 
EuropO; bht bn .tbbdeathqf thectoatattur 
tbe debt woo dibobargsd by idle ttppoiht. 

ment of thei debtor -as exeodt^'uhder 
the will and his aoee'ptabee of tm odl.M:[ 
FreaklfV v. Fox (3). That being so, it 
was contended, and'ihmy vieWrighBlyii 
that as'a debt due froth a person resident 
in India oh a promissmy notemade >9 
Oalentta, the debt became and was an 
Indian asset forming part of tho estate 
of the deceased. 

It has not been contested-that ohej 
executor may sue another, but if autbo-' 
rity for tbe proposition is wanted, I 
have been referred to Pra&e v. Hedger 
(4). Tbe real difficulty in the case arises 
out of the deed of release. Does it 
completely aud effectually bar . this 
claim or was it limited to that which 
was comprised in the grant to the Indian 
executors ? This debt finds no. place in 
the affidavit of assets filed in this Court. 
Where fssets come into the hands of an 
executor, after probatehas bean granted, 
which are not included in the affidavit 
of assets, a further sum is payable by 
way of duty,' and were .subh assets 
deemed to be comprised Ih'tbe grant of 
administration that voulit' nob be the 
case. For fisesi pnrp^ at all events 
this debt, cannot be .said to have been 
comprised in thb grant. . . ../ 

• Bow, the ^lesse. states, omitting sa- 
perfiuo^ wbwsi that; ; . 

''la w&hderatw<rf the pWmiMS, tlmbenefld- 

Mtea witt the cement, ^vity and knowlccfie 
^ the Mid 'Wegm^a .M -snoh txccttptmt 

Butopc, do a^ saw o! ftW»dotiihSjfSc|; r^ 


served: themjd BS«>cBt'0>tq^^i3amme.t«^Ewd 

■‘OteoC.tie, Jn^ timrltrict mitil* «Mhei^»V Bhtptw.fwwr *» “0ti<«, salts, aoceuntitdafics, 


they nsVdr MiM to he neoutots. 
cepted piet^ tlmy' aii, during itf 

thoit lives, Uko legal rcpistantatims Cttha ttsta^f; 

i. (lOial 1 Oh dSXaaSt It J 

9. (1909) 1 (% 196 at 188^1 t J Ch h||im8«, 

L T«i = 6 cB filCt. , 


f, wi^iningt..o&tos a^ 
soe»«f.- whlci . w 'h^sfi&rica liaiva or of 
tham b^ at sny time hswaftm have 

«laimtd,.(^kMlsngs m damand npoa«»aj||pxe^ 

8^ <1898)9 B B 0 U0=4 Man B By 
(o.i.)O.P148. 

. (1819) 8 Barn 818. 
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tbe said Ernest Otto Oammeter and Fred 
Eugater os each exeoutors foiMn'dia for ot in zos' 
peot of the adminiatration, disposition of ap* 
Mioation by the said Brnwt ;Otta Oammetec and 
Fred Engster of the estate ani effeots of the (aid 
Adopph l^yer deceased oomp.iaed in the grant 
of Administration made to them,*' 

Later there follows an indemnity 
olause, but that is not relied upon on be. 
half of Jibe defendant. 

It is oonteoded that it was not inten. 
ded to. release tbe defendant from this 
debt) and in that oonnezion the oircum. 
stanoee have "bssior referred to. But I 
magit ignore them and confine myself to 
the words of tbs instrument. It has 
not been put forward, but it oecurs to 
me that, it may be an argument in fa. 
your of the plaintiff that the defendant 
in his oapaoity of debtor to the estate 
cannot rely upon the release executed 
in his favour as executor. Be that as it 
maVr the words of the instrument itself 
limit it (o claims in respect of the estate 
and effeets of the testator comprised in 
the grant, and as I take the view that 
this asset was not comprised in tbe 
grant, the plaintiff is entitled to judg. 
ment. 

The prayer is for an account, hut an 
account should he hnneoessary as the 
amount is admitted and interest has been 
paid up to Slet December 1930, and the 
onlyquestions'to be determined are as to 
the amount of interest now doe and the 
rate at which tbe total amount due 
should be converted into Indian carrenoy 
for the purpose of tbe decree. This should 
* be further considered, for to order an ao. 
count'.would only pot the defendant to 
unneoessary expense. The matter may 
be again mentioned on Friday morning 
when I will consider tbe form the de. 
oree should take. 

This suit was aga^n menUoned to me . 
on Friday 13th January last, when the 
parties had not come to any agreement 
BS to the fignres. I accordingly directed 
that the suit should again be put into 
the list for hearing when, if necessary,* 
evidence could be taken as to the rates 
of exchah^ And I would hear argument 
as to the date at which Uie rate was to 
be taken for the purpose of oonyerting 
the'amount doe into Indian currency. 
The ease has now come on again anid I 
am glad to find that the parties have. 
agreed as to the fignreis. It has been 
agreed that the sum of Bs. 1,06,748.11.4 


shall be taken as tht equivalent of 
£8,000, the amount of the promissory 
DotSi Interest lias been paid up to 31gt 
December 1930. Interest ^ust be cal. 
oulated upon Bs. 1,057,48.11-4 at ther 
rate of 7 per cent per annum, the rate 
mentioned in the promissory note, from 
let January 1931 until 18th Mardh 1932 
and tbe plaintiff is entitled to judgment 
for that amount. As against these sums 
the plaintiff will give credit to the 
defendant for Bs 582-7.0 in respect of 
payments made on account of income- 
tax. The plaintiff will also have in: 
terest on the principal amount at the 
rate of 6 per cent pending suit. Costs 
and interest on judgment at 6 per cent. 
There will be no order as regards the 
costs of today. 

K.S. Order accordingly. 
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Guha ahd Bartley, JJ. 

A&utoah Pratnanik and another — De¬ 
fendants—Appellants, 

V. 

Jibandhan Ganguly — Plaintiff-*"EeB- 
pondent. 

Appeals Nos. 729 and 730 of 1931, 
Decided on 9th August 1933, against 
appellate decrees of Second Court Sub- 
Judge, 24-Parganas, D/- 2Srd December 
1930. 

(a) Bengal Tenancy Act (8 of 1885), S. 182 
—Lease in respect of garden land on part of 
wbich tenmt is allowed to have his dwelling 
place—Noindication in lease that lasseo is 
to be treated as raiy at or that lease is agri- 
euitoral or bortlculturai — Lease is not go¬ 
verned by Bengal Tenancy Act. 

Where the kabuiiat showed that the lease was 
ia respect of garden land, on a part of which the 
tenant was allowed to hare his dwelling place, 
and where the lease contained no indication that. 
tbe lessee was to be treated as a ralyat under the 
Bengal Tenancy Act, or that the pntpose of the 
le(m Was agrisnlthral or hortionltnrid: 

Held: the leas# could not Jbe held to be 

t sferned by the Bengal I^ancyAot, and that 
, IBS conld not hare applidation. whatsoevar, to 
a portion dl tbe garden tend 'dnvfbim the leesee 
dwelt. LF6S8 q S ; P 824 C 1] 

\ 1 ,r ' . * , 

, (b) Landlord and Tonant^Tenant bolding 
'dvor for n niintber of yoars .—'His son clnim- 
ih| In bo em Isuad payment cenl Is no! 
in pbUttoa of traspassoir and adfl fbr ojoet' 



•933 


Asdiosh Pbauahis t.Jibandban'OaihquiiT 


■Bcpk !• goTcrnad hj CourMsM Act (1S70), 
S.7(U)(cc). : 

a periroa who oIaIbib to bo on. ib«.. knd on 
naymentof cent, afiei thtf damiuof his fathar 
who was before hU death holding 6m, Jot * 
, namber of jrean, after the etpiratton of the tame 
of his lease', cannot be held to be in the poutlon 
of a trerpaBser on the land, agsine't whom the 
landlord has to proceed bf way of getting hie 
title established in a pto^rly constituted suit. 
The landlord can maintain a suit for ejeotment 
and such a suit will be governed by S. 7 (11) (ee), 
<}oart‘feea Act. IP 834 01] 

Si tar am Batterjee, Prosanta K, Bote, 
Phani Bhutan Ghakravarti and Su^ 
dhansu 8. Muhherjee —for Appellants. 

• Eupendra Kumar Hitter and Bijan 
Kumar Muhherjee —for Eespondent. 

Judgment. —(S. A. No, 729 of 1931).-*“ 
This is an appeal in a suit for ejectment 
after service of notice to quit. The 
father of defendant 1 held the land in 
euit under a registered lease for nine 
years, and, on the expiry of the term of 
the lease, was holding over till his death; 
The defendant, after the demise of his 
father, has been in possession as a lessee, 
on payment of rent. The ground ou 
which defendant 1 was sought to be 
ejected was that be had, in contraven. 
tion of the term of the lease, out down 
trees standing on the land. The claim 
for eviction as made by the plaintiff was 
resisted by defendant 1 whose defence, 
eo far as we are concerned with the samei 
in this appeal, was that his father had 
acquired the right of occupancy in the 
land in suit, and that I be claim for 
•eviction was not maintainable. The 
Courts below have decided all the ques¬ 
tions arising for consideration in the 
oase, as indicated by the various issues 
raised in the trial Court against defen- 
-dapt 1 and the defendant has appealed 
•to this Court. 

The main questions on which the deci. 
eion of this appeal turns Bre« whether 
the Bengal Tenancy Act governs the 
tenancy created by the kabuliat executed 
hy the father of defendant 1 in respect 
of the land in suit; was the purpose of 
the lease agricultural, as has been con¬ 
tended for by the defendant? Had de. 
fendant 1 acquired the right to eol^vate 
the land by virtue qf thlTlease exteuted 
•by him ? The deoUiotis of t^ge polble 
•depend upon the ooneiructibn bf ’ the 


. . 

tain^d ih .^e same fasfi been commtnt^ 
upon bsifthe'lMined advocates appi^ting 
for the •.' appeal. On. a 

eareful ddneidsiAatfo^ 0. t^terms of 
kabuliat, it'to’OS to ^ clear 
that the land 'ih i^t: odt to 

the defendant's fatheri^^lb^er to enable 
him to live on a part ofcfltA^inet which 
wqs .garden . land, ’^tli ^jcf^fittndiug 
thereon., a list of trees standlbj^ oik the 
land leased out, was speoifi^ty;l;ill^dn 
in a sobsdnle appended to the'; kifl^ 
The leasee was re^inired to tatibiwaremot 
to injure tbe trees in pldeklng tbeifruits 
therefrom. There was b de^^ite stipUla. 
tion to the effect that. U |he tenant in 
any way injured the orohaid,.th» tenant 
was liaUe to eviction, even withlx^ .the 
period mentioned in the lease/ There 
was a provision for raising otops, con¬ 
tained in the kabuliat*-*whatever, that 
might mean**but the purpose of^the 
lease was appropriation of fruils of the 
trees standing on ,thb land, which was 
garden land. The clause relating to. 
eviction on the trees being injured, and 
the special provision against cutting 
down trees, completely negatives the 
idea of the land leased out being agricul¬ 
tural, and the term of the lease made{ 
the use of the land for agricultural pur 
poses impossible. 

The Court of appeal below has held 
on a construction of the kabuliat, that 
the father of the defend ant acquired the 
tenancy for residential purposes Coupled 
with the right to gather the fruits and 
fish reared in .the tank, standing on the 
land ; and we are in agreement witl^ 
that Court in coming to the conclusion, 
that the tenancy created by thekabulialj 
executed by the father of defendant 1 
was not a tenancy for agricultural oi 
•horticultural, purposes. 

In the above view of the case, we ate 
clearly of opinion that the. contention 
of defendant 1, that the kabuliat ^ve 
the lessee the right to cultivate the land 
ahd e^oit ojrepi on the same, oanqot be 
allowed to prevail. In our'judgm^t, 
in the .ease before us, where thekabu. 
liat shows that the leafse .was io rsspect 
of garden land, on a part !dif ,'ti^ioh the 
tenant.was allowed to have his dwelling 


kabuliat executed by the fatberbf defen- pleoe, ighere the leaM. contained no 
dant 1 in favour of Bm. Besanta: E^nsbari indrCatloh that the lessM was to be 
Debi, m the year IdlQ, B. E , Bx/2 ia^, a raiyat Under the Bengal 

ithe case. The docomeM has been, plaeed Tstaney Act, or that the pur pose.of^ the 
before us: and almost everr^f^ ^ 'tinie waSvagricultnral or hortienltural. 
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the lease oannot ^ held to be goveroed 
by the B8ngal*Tenanoy Aot. It the lease 
was Qot govern^ 1)7 theBeogal Tefianey 
Aot, as.we hold it was not, 183 of the 
jsaid Aot, on whioh reliance wai placed 
on'bebalf of defendant 1, oonld not have 
any application whatMOver to a portion 
of the garden land on which the lessee 
dwelt. The oonelosion therefore follows 
that defendant I, appellant in this 
Courti had not, and bonld not have ao. 
qnired 'fright of obonpanoy in the land 
in suit ^Srd being had to the tenancy 
oreated m respect of the same, and 
regard being also had to the position 
that S. 182, Ben. Ten. Aot, could not be 
held to have any application in the case 
before ns. Defendant 1 was not there* 
fore in a position to resist the claim for 
ejectment as made by the plaintiff in 
the suit out of which this appeal has 
arisen. 

A question of subsidiary nature raised 
in support of the appeal, has to be con¬ 
sidered next. It was argued in support 
of this appeal, that on the facts and in 
the oiroumstanoes of the case, the plain- 
tiff was not entitled to maintain the 
suit without payment of ad valorem 
conrt-fees. According to the defendant, 
it was necessary for the plaintiff to 
institute a regular suit to establish his 
title on payment of court-fees. It was 
pointed out in this connexion, that de¬ 
fendant 1 was a minor, and that his 
holding over after the expiry of the 
term of the lease, did not make him a 
tenant who could be ejected after service 
of notice to quit; or in other words, the 
suit asL-lnstituted against the defendant 
was not a suit for ejectment as con. 
jtemplated by S. 7 (11) (cc). Court-fees 
Aot. It is only necessary to mention 
in this connexion that defendant 1' 
jclaiming to be on the land on payment 
of rent after the demise Of his father 
whg was before his death holding over, 
for a niimber^f years, after the expira¬ 
tion of the terms of bis lease, could not 
beAeld to*be in the position of a tres- 
passer oh the Uxid,' against whom the 
plaintitf . t<f- proceed by Way of 
getting JiniAitle i established in a .pro- 
perly ooiuaiitutsd suit. The obje<4ian 
raised by the defendant, to the non¬ 
maintainability of the suit for ejsotmeht 
as instituted by the plaintiff, appisaih' 
to'us to be without substanee, and must- 
be overruled. In view of the eonelni^one 


we’have* arrived at, on the questione 
arising for consideration in this Appeal,, 
the appeal fails and it is dismissed with, 
costs. The application made by thA 
appellant for the reception of additional, 
evidence in this Court is rejected. 

S. A. No. 780 o/ 1931.—In aooordanoe 
with, end as a necessary consequence of 
our judgment in Second ilippeal Bo. 72^ 
of 1931, this appeal, arising ont of a suit, 
for rent brought by the plaihtiff-respon- 
dent against defendant 1, appellant in 
that appeal, must be dismissed. Tho 
appeal is dismissed. There is no order, 
as to oosts in this appeal. 

K.S. Jppeals dismissed.. 
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Mallik AND Jack, JJ. 

j!khil Chandra Dutta — Co-defendanb 
—Appellant. 

V. 

Bamani Banjan Dutta and others — 
Bespondents. 

Appeals Nos. 2156 to 2159 of 1930,. 
Decided on 7th February 1933, from, 
appellate decrees of First Sub-Judge 
Baokerganj, D/- 22nd April 1930. 

(•) Landlord and Tenant—Suit for rent bjr 
ceiharer landlord—Other coaharer refuiing- 
to be joined aa co-plaintiff—Denial of plain- 
tiff'a title by both tenant and Mabarer not 
impleadod aa co-plaintiff—Queation of, title, 
can be aa decided. 

There ia no rigid inlo that In a rent suit 
gneation of title should not be agitated. 

IP 825 C IJ 

In s suit for rent by a cosbarer landlord, the- 
other cosbarer landlord refused to be joined as a 
oo*plaintifi. Tbe tenants denied tbe title of 
plaintifi cosbarer, and pleaded that tbe other 
cosbarer was the full owner, and that the rent 
had been paid 4o him. Tbe other ooshaier Sup* 
ported the tenants in their defence. Tberenpon 
the qnestion of title as between the two cosbarera 
was decided: 

Hatd : that the Court was justified in deciding; 
tbe question ol title and the deoree was nob 
vitiated : AIB 1928 Oal 699; AIR 1981 Cal 67ft 
and AIR 1926 Cal 748, Ref; 8 Cal 288. Saipl. 

IP896 0 2]: 

(b) Civil P. C. (¥908), S. 100—Finding o£ 
fact. 

The High Court vf!tll not Interfere witii a find¬ 
ing of tact in . second apjieiU,''unless itcan ba 
shown that thaw is snjrtbhig ill^l In tneb 
finding-, • ■ ■ ; CP,896Q8) 

,Sarat Chandra Bap Bird- 

lal CAakfoWlv' and ’ Hilkani^ Wsoee — 
forAftpoUsinV.. 

Smeamdta Nath Boeot Ma> 

inmddT aud BadSfBta Banjon Gaha~'"i<^ 
Bespoudeiils,. . » ■ . 
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Afallik, J.*r^beM f^nt ap|i«ftli.w«n 
heard together aa bad beatf tbetittivepitfl 
from 'wbioh they arite. ^h« 
for Yecovery of arrears of renli'' Wobgbt 
bli some o<:»harer landlords* the pljaihtiffs, 
on the allegation that they iutd an eight 
anna interest while the cosharer land# 
lord, defendipit Akbil, had the remaining 
eight anna share. The tllegatidn also 
was that altbongh the oosharer landlord 
Akhil had been asked to Join the plaintiffs 
as a oo-pUintiff, be declined to do so. 
The plaintiffs’ claim in all the fonr suits 
was resisted by the tenants-defendants 
whose defence was that the plaintiffs 
were not their landlords, that Akhil was 
the sixteen anna landlord and that they 
had paid all their dues to Akhil. Akhil 
supported the tenants in this defence of 
theirs. The Courts below decreed the 
plaintiff’s suite, the lower appellate 
Court holding that the karsha within 
which the holdings in suite lay, belonged 
both to Mahim, the lother of the plain¬ 
tiffs, and Akhil. Akbil has appealed to 
this Court. 

On behalf of the appellant it was Srst 
of all contended that the Courts below 
ought not to have gone on to and decided 
the question of title as between the 
plaintiffs and Akhil in the simple, rent 
suits that were instituted by the plain¬ 
tiffs. This contention in the circum¬ 
stances of the present case does not 
appear to me to be well founded. In 
some recent decisions of this Court 
among which I may mention the oases 
in Thinkari Bose v. Nagendra Prosad (l) 
and Ananga Mohan Bayv.Kkaje Habib- 
(2) it has been held that there is no 
rigid role that in a rent suit the ques¬ 
tion of title should not be agitated. The 
learned advocate for the appellant placed 
considerable reliance on the decision in 
Itbe case of Lodai MoUah v. Kally Data 
Bay (3). But the true import of - Lodai 
Mollak’a case (S) has been discussed in a 
comparatively recent deoision of this 
Court in Indra Narayan Manna y. 
Sarbaaova Data (4). LoAai ^ofj|ak's ease 
(3) not only lays down that Ih a foc; 
rent a third party set up 
should Idol. M 4r!»g^d , 

into a title solt, bht ikafso itolda thsA r 
the question with petard to: Ahe:'pl.aih|'.';' 
tiff ’s right cannot only be yajjled*:fehji ? 

1. ' AIBIQSS Oal 609=sS0CM SOfaiTT X10. 

2. AIB1981 Oal 678«184 l0 8i(W. ' 

3. (18SS)8 0al988>±Bl00LBB9!li; . /I 

4. AIB 1988 Oal 7*8^87 Z 0 98a f' 


must be raised* where it is denied hrih*< 
tenants detsnda^S.» 

In the-jj^ment^'^fcase the plaintiffs 
claimed rent as sparer. landlords ahd 
they were bound^. it ||^ey.w#b.fed to gSA 
a rent deoresi to implead JUthil^ thAptbi^ 
oosharer landlord* 

of S. 148.A, Ben. Ten. idbi.fi^h the* 
tenants-defendante and Akhil eoitirsted 
the plaintiffs^ claim to havS any' ehaife^ 
in the rent. jNie plaintiffs and .tht^. 'dn- 
fendant Akhil fully understocd tfae-'pi^t. 
tion and'' the gt^tloin whether.; the 
plaintiffs had any title to the property 
was folly fought out by them.^- In these 
oiroumstances it cannot, in myjNzdginent, 
be reasonably oontaoded thAt the decrees; 
of the Court below are vitiated for thej 
'ieason that the question of title as; bat. 
ween the plaintiffs and the defendant 
landlord Akhil was gone into axiddscMed 
in the trial. ' 

The next contention op behalf of the 
appellant before us. relates to 4he finding, 
of the lower appellate Oburt to the effect 
that the Karsha in dispute belonged to 
both Mahim, the father of the plaintiffs- 
and Akhil. This finding, that the Earsha 
belonged both to Mahim and Akhil, isj 
nDquestionably a finding of fact,. and un- 
less it can be shown that there was any^ 
thing illegal in this findiog we oannOtj 
possibly go behind it in- second appeal. 
The learned’advocate for the appellant 
assailed this finding, contending that 
from the facts found by the learned Sub¬ 
ordinate Judge, namely that Akhil had> 
treated the property as joint property of 
himself and Mahim, the inf&enM that- 
the property belonged to Mahim and. 
Akhil could not be legally drawn, and iiv 
support of this eontention.a considerable' 
amount of reliance was. placed on ai> 
observation in Mr. Mayne's Book od> 
Hindu Law to the effect that an inteu- 
iicn to waive one's separate rights in a. 
property must hi estahiished and wilL 
not bs inferred from achi'which may have- 
been done mwtely from kindness Ktr 
affection.- * r 

„^his obsnryaiioh was quoted with, ap- 
pro'yal in the oaiie o( ^dfOni Jitanta peb> 
ti Bathifaan iia^<ti4 (C), '^ht'affecnon'' 
atid kindn^ea* do not, ap^r to have- 
had way pli^, in; the acts of- Akhil while- 
he irift4d;t.he property as joint property- 
of 'hiaiiklf and of'^Mahim. It appease. 
that the: brothers Mahim and AkhiV 
8, AiB esowisi I b ioei, 
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4iad each his separalie .loan business and 
each need to pay the dootor’Sj'and drug, 
gist’s bills separately so far asiiis branch 
of the fatnilT was oonoeroed. The facts 
therefore which the learned Subordinate 
^ndge'had before him were in my jndg- 
ment sufficient in law as welt as in fact, 
for the inference that the karsba be¬ 
longed both to Mahim and Akhii, and 
4he finding of the lower appellate Court 
cn this point oannott in my judgment, 
be saocsssfally assailed on any ground 
of law. Both the contentions urged 
before ns on behalf of the appellant 
most therefore fail and the appeals most 
accordingly be dismissed with costs. 

Jack, J.—I agree. 

K s. Appeal dismissed. 
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Mitteb abd Hendebson, JJ. 

■1 

■Jiban Krista Kundu —Appellant. 

V. 

Bat Hart Nath Qkose Bahadur and 
^another -*Be8pondentB. 

Appeal No. 9 of 1930, Decided on 14th 
Jnly 1933, from original decree of 2nd 
Court Sub-Judge, 24 Farganas, D/- 7tb 
September 1929. 

(a) Limitation Act (1908), S«. 20 end 21— 
.Aatlmrity need net be speciel one for pay 

' .«ient of particnlar loan. 

There is no foundation for the contention that 
the authority oontemplatod by S. 21 mutt be 
-epecial auth''rity given for the purposes of mak¬ 
ing payment of the particular loan : A J B 1922 
Ml 280, Expli 17 All 198 (jP 0), Bef. (P Ml 0 2] 

(b) Limitation Act (1908), S. 21—Debt due 
■hf two brethera ailotod to one at partition— 
Peym^t of intoroet by one of them will not 
oave Umitation ae ai^inet other unlees such 
member is authorUed to make such payment. 

Where a debt is due by two brotbets and, on a 
partition between them. It is alloted to one of 
'them, payment of inteiest by such brother will 
not save limitation as against the other brother, 
unless there is an impli^ or 'express authority 
conferred by the partition arrangement to make 
vsueh payment of interest : A IB 19290 297, 
Bitt. m [P 828 0 2; P 880 0 2) 

•Pyari Mohan ChatterjeeBanltimChan‘- 
\ dr a Hay %n'd Basarathi Chatterjee^iox 
AppeilftBL 

Badlia^nods Pal—iot Bsspondeats. 

Miitert /.‘'^This is an appeal on behalf 
of ’defendaut 1 and arises in a auit 
'brongbii by the plaintiff for ysoovety of a 
-certain sum of mouey on the. bksis of a 
^ promissory note said to have been e»- 
■outed by defendaut 1'Jibau and his bro¬ 
ther Moblt Krishna Enndtt on 4th 
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DeoeQiber,1919 Jpf a sum of 9^. 10,000- 
2?be handnote carried interest at the rate 
of Bis. 1.8.0 per month. .The defence 
of defendant 1, which it is^now material 
to mention, to the suit » that it^ is 
barred by the statute of limitation so 
far as he is concerned. This defence 
which led to the framing of issue 1 in 
the Court beldW has been rejected by 
the Subordinate Judge who has granted 
a decree against both the defendants. 
Defendant 1 has alone appealed. 

On his behalf the only contention that 
has been raised is that the suit is barred 
by limitation. It appears that in the 
plaint the plaintiff alleged that the 
defendants on paying the interest on 
several debts up to 3rd October 1927 
due to the plaintiff on account of the 
rbandDotes endorsed the said payment on 
the back of the said handnote. After 
deducting certain payments the amount 
due to the plaintiff is stated to be about 
Bb. 11,555 for which the present claim 
is laid. The question of limitation tnrns 
on the payments mads by Mobit Krishna 
Kundu alone on 2l8t September 1925 for 
it is admitted that the previous payment 
of 6th October 1922 was made both by 
Jiban and Mobit and this also appears 
on the face of the endorsement in the 
handnote. The question Tsontroversy 
in the present appeal is whether this 
payment of 2ist September 1925 which 
on the face of the document appears to 
have been made by Mohit alone was 
made by Mohit for self and as agent 
authorized specially in this behalf for 
Jiban, the defendant-appellant. If this 
payment of 2lBt September 1925 be held 
not to Jiave been made under fhe au¬ 
thority of Jiban, then admittedly the 
last payment by both the brothers hav¬ 
ing' been made on 6th October 1922 the 
suit would be barred by limitation, hav¬ 
ing regard to the provisione of.Bs. 20 and 
21, Lim. Act, before its umendment by 
the Aet of 1927. In order to take , the 
case out of the statute of limitation the 
plaintiff will have to establieh that 
Mobit Kris^xm Kundu when making the 
payment on 2l(^ September was autho¬ 
rize by Jiban to make this payment 
which . was for ' intereit aa' such. The 
Subordinate 3udgS on this part of the 
. eoM ,faae relied on a general power of 
attorney whieh was' exeeutod hy^ Jiban 
in favour .ipi hie. brother. Monit and 
another perena eo.fitf .hash m Bep- 
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tember 1918 and be bM come *tp.. fc^e 
oontilOBibn from this power of ati^orney 
tb%ti Mobilr hod ontlmtHy to tfiake ;tbe.. 
payment on .the eooie of interest, for be 
ssTya that the power does not appear to 
be limited “to some litigation, but ap¬ 
pears to embrace acts all and snndry/* 
The Subordinate Judge has not been 
unmindful of the oiroumstanee that this 
case of agency has not been made in the*^' 
plaint, but putting the most favourable 
construction on para. 4 of the plaint it 
may be assumed for our present purposes 
that the plaintiff would be able to 
succeed if be really establishes a case of 
agency at the date when the*payment of 
interest was made. The learned advo¬ 
cate for the appellant has therefore 
addressed an argument with regard to 
this power of attorney which falls under 
three beads. He has argued in the first 
place that the power of attorney does 
not specially authorise Mohit to make 
the payment of interest and this conten¬ 
tion really turns on the construction of 
the said power to which-we shall advert 
presently. 

The second contention is that even if 
this power is held to include authority 
to make payment of interest with re¬ 
ference to debts due from Jiban it is not 
such an authority as is contemplated by 
'Ss. 20 and 21, Lim. Act, and bis conten¬ 
tion is that the authority contemplated 
by these sections really means a special 
authority in respect of this particular 
loan. The third argument with reference 
to this power of attorney is that there 
has been a fundamental misconception 
by the Subordinate Judge of this part of 
the case seeing that this power was' 
subsequently revoked by a dead of parti- 
tion between the two brothers which 
was executed and registered oQ 13th 
November 1923 before the payment in 
question was made. 'With reference to 
the first contention it appears to us clear 
that the power of attorney does embrace 
*a power to deposit interest with, refer, 
enoe to Ipans. The material ^ portion of 
the power is as follows : •. 

" That it hM faMqnu highly hiwsBsaly. -W ap* 
point Am-iOakhtMts on my hthhlrla higu' .to 
look attsc the' mstiagstntiit and-' for 
businasB in ralpeet Of hE«hals.beld 'diteDUy..nndsf , 
tha OovecnnMQt audot sabQi^iiialelhtseMic Aed' 
other properties and bnBihme,sto,,whkh:.atp.;h 5 iw' 
in existacoa and whioh'iiuiy Coins inta mdirt^cs 

and again in another piladd It feiaid ^ai 
the power ektends to' the inakipt^f ^ 


posits of dll worts of tfiooey due frove 
Jiban. T|ie .pasda'ge is tik follows *: '' 

“ t&’t <m defpodtlngall 'M^ 

-of mcDsy doe from and.ihall enist. appeaca'nOs 
in aU law euitg against me onmy t^U as m/ 
representative-and file petition and make argu¬ 
ments and die solenamaa, xajinahi|is;ai^lnamaB • 
eto. ^ •;* • • ^ , 

We have no doubt therefora tbaKlbio 
power, if it was not revoked,' vvas ineffi¬ 
ciently homprehensive to give the neces¬ 
sary authoHty to Mbbit to make 'the 
payment) Talking now the sebpnd branch 
of the argument in' this .bebait .made onj 
behalf qf the appellant it appssts to Us: 
that ibere is no foun'dation-fpr the con¬ 
tention that the authority Ooptemplatod 
by 6. 21 must be a special authority 
given for the purposes of making pay-, 
meat of,the particular loan in question. 
Indeed the argument of Hr. O^tterjee 
was that with reference to every such 
debt owing from a partionlar person 
to another there mudt be a separate 
authority. In other words the argn- 
ment is that in order to take the case 
out of the statute the person relying 
on tha authority miist show that the 
person making the. payment was armed 
with a special authority In this behalf 
with reference to this particular loan. 
To me the proposition seems sofnewbat 
startling and indeed there i$ no autho¬ 
rity nor can there be any soch antho- 
rity for such proposition. .. Beliance was 
placed on a decision of the Allahabad 
High Court in the case of Narayan Bao 
Kalia v. Manni 'Eunwar (l). An exa¬ 
mination of that case will show that the 
case is no authority for the proposition 
which is contended for. There the par¬ 
ticular power was not before the Court 
and the facts were that. a person who 
was described as the: mukhtaraam for 
the defendant mortgagees verified a 
wajibularz and made a statement ac¬ 
knowledging liability, and .in snoh cir. 
oumstapnea it w'ak held by the learned 
Judges that it qanaot be assumed thpt a 
inukbteatnani has power to acknowled^ 
liability wthin the meaning of B. la, 
liim. Aoti>at each a liability can only 
be fas^ii!ed,uptin,the principal byjia per¬ 
son diily jimthoTised.in this behalf, that 
i'e, who hae. been'given anthoiity to 
.&iidre. imeh en aokuoMedgment of liabi¬ 
lity^ : ^he fearped Jndges were pot, oon- 
fideriag in that case any ^qneptlpn («i 
Wdind the power given by a partionlar 
•= L. AXB tim Altg»s6616 S0isf44 All^eie. 
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doonment to tho makhtearaam which 
is the case here. . j ‘ _ 

On the other hand, there is a Ysry 
high authority for tha proDOsitioh that 
the question of special authority within 
, the meaning of S. 19 or S. 20re^ly turns 
on the construction of the power. of-at> 
torney. Beference may ^ made in this 
connexion to a decision of their Lord, 
ships of the Judicial Committee of the 
Privy Council in the case of Beti Maha- 
rani y. Colleotor of Etawdh (2). There 
the.question arose with reference to pay. 
ment in respect of a mortgage debt and 
an authority appointing one Ajodhya 
Frosad as the ammukhtear which is 
quoted in the judgment of their Lord, 
ships of the Judicial Committee in ez- 
tenso was produced in that case and it 
was contended that the acknowledgment 
of personal liability was justified under 
the authority given in the power-of.at. 
torney or tha mukhtearnama. Their 
Lordships on the construction of the 
document came to the conclusion that 
the mukhtearnama did not embrace the 
power to acknowledge liability of a per- 
sonal debt of the debtor and that it was 
really confined to the liability in res. 
pect of certain mortgages. It seems to 
us to be manifestly inconvenient if the 
contention put forward by Mr. Obat- 
terjea be given effect to. For. to take an 
illustration, a person may have very 
large commercial transactions and he 
may be under the necessity of borrow, 
ing large sums of money from different 
creditors. He may in view of his present 
and.future borrowings empower a cer. 
taih person to make payment in respect 
of payment of interest or payment of 
other sums in respect of these loans and 
give a general power to that effect to a 
particular person. It can hardly be said 
that the power being a general one in 
respect of debts which may be incurred 
and not being in respect of that paYticn. 
lar transaetion is noi.sufficient within 
-.the’ meaning of S. 20, The inconvehi. 
Qnoe of'soon a rulo is manifest. .We do. 
not think that eny authority can be 
found for such' a proposition as ihie> 
This oohteption must therefore be over, 
ruled: ■ ' 

The next contention witfa.^ferenW'to 
this power.of-attorney is a suhstahtial 
.one and must be given effect to. Jt itp. 
p ears that the po wer wa s revoked by the 
Sb (1896) 17 X A8ts6 Bar 651 


partition deed. The question ^s mate, 
rial in this oasp seeisig that it is not 
the plaintiff'Ebcase that wbi^n this pay. 
ment was made he had seen the power- 
of. attorney. On the other hand he sa\a 
that he was told of it simply by Mohit. 
If of course he had seen the power-of. 
attorney and on the strength of that 
power had accepted payment from Mo. 
hit further questions might have arisen 
as to whether notice of revocation of 
this power was given to the plaintiff or 
not. But no snob question arises in the 
present case on the plaintiff’s own eVi- 
denoe that he had not seen the power 
and bad not accepted payment on the 
faith of such power. It seems to nsF 
therefore that the Subordinate Jndg6’s| 
conclusion on this part of the case is 
ifitTQug as he has missed a very funda* 
mental fact, namely, that this power 
had been revoked by the partition deed 
of 13th November 1923. Some question' 
has been raised as to the knowledge of 
the plaintiff with reference to this par¬ 
tition. The question becomes imma. 
terial in view of the legal position to 
which we have just referred. But I 
have no doubt on the evidence that all 
that the plaintiff knew about this par- 
titioD was, as he himself stated, that he 
heard of the rumour of partition two or 
four years ago and that be inquired 
about it and oonld not know positively 
if the rumour was true. .It is admitted 
that no notice of this partition deed was 
formally sent to the present plaintiff. 

There is no reason to disbelieve the 
statement made by the present plaintiff 
who is a Government pensioner and me- 
dioal practitioner of respectability and 
one does not see any reason why that 
statement should not be accepted. The 
Subordinate Judge has really rested bia 
decision on the power-of-attorney which 
for the reason of its revocation cannot 
be regarded as furnishing the necessary 
authority. He has also relied on s^ 
letter sent by Hari' Nath Ghose. tbs' 
plaintiff, to defendant 1, appellant, pa 
16tb Aug^t>i9^.: see p. 13,; part 2 of 
the paper honk, and !j|iie c<:iDoludes from 
this that this }^tw..w^{eh wail not ve. 
plied to by Jiban. -inade the plaintiff 
think thut' Mohit's payment would be> 
Sufficient. fot, the pnrpcse. It is diffi. 
cult to follow the Subordinate Judge inr 
his remarks wlth.rei^rd to j^his part 6f 
thd case. He states: 



t933 JiBAH Sbutav. Bai Habi (Mittev. J.) C«l6iitta 8d9 


“TjUB lettei QQ doubt diMlom (liiiktif!** a] 
prehnnsion that 7ibao'Waa pathaiM'OhwUUng,- 
make the paymtAOtvBttd iiaUo thoin tbit jplam- 
tifi was ia • aenee aware oi the iaet ol' th^ parti* 
tion between the brothera, but whes the plaihtiS 
positiTely and mtegorioally aeked Jlban to; make 
the payment and to admit the 'pejmiedt' to gate 
limitation, it wae-eertaiuly the dhty of '.the de* 
fendant to make a plain aiuertion of hie UnWil* 
lingness to pay or to admit tbejMyment purport¬ 
ing to have bran made by ICohit. Jiban did 
neither anawet! plaintifi’a notice to aue. 0|%ia 
silence, studied and wilful, oectaiuty led the 
plaintiff to think that the payment by Mohit was 
not denied," 

This last sentenoe is rather ambigaoua 
and neither of as has been able to fol¬ 
low the exact import: see pp. 93 and 24, 
part 1 of the paper book. It is difficult 
therefore to sustain the judgment of the 
Subordinate Judge on the ground bn 
whiob he has rested his judgment. Dr. 
Pal who appears for the respondent has 
to some extent frankly conceded that he 
is unable to support all the reasons 
given by the Subordinate Judge in his 
judgment. But he supports the judg. 
meat of the Subordinate Judge on an¬ 
other ground, a ground not taken in the 
Court below and with reference to which 
no issue was joined. He contends from 
the deed of partition that Mohit was en¬ 
trusted to make payment of nil debts 
owing from him or from his brother 
Jiban, the appellant, or from both, and 
this stipulation in the partition deed 
was sufficient to authorize Mohit to make 
the payment on behalf of his brother. 
The material portion of the deed on 
which he relies is to the following effect: 

''Besides this I, Mohit Krishna Kandu, the 
second party, alone remain wholly liable for the 
debts which may be found to ba due in 
(be name pf the first patty or in the name of the 
second party or in the names of both the pat* 
ties, inwespect of the properties up to the year 
1339 B. S., i. e. up to the period during which 
our state was joint, and in respect of the Ulta- 
dingi Arat up to pous 1880 B. S. If. anyone 
of the parties be compelled to pay any debt due 
by the other, then he ehall be competent to 
realise the amount with legal interest from the 
other party amicably or through the help of the 
Court," 

hnd be oontoods oo the haeis.of thlfT 
passage in (he partikion.de^ that this 
shows thet Ifbhit at eny >sts 
plied ^ntbortty to mwe. peythefat ^i.i^ 
pect oif any debte'owing ffoin 
the two broth«tSi.*edin.s«p|to^<tf this 
contention hC' has .retied . .s 
decision of their Dotdshitih of the judi¬ 
cial Committee of the Privy Oonneit in . 
the case of National Bank of . 


India y. Bcmndhar (3)/ ; An: ejt-- 
aminationy; however,' of the facte of ..this 
case before therr ljQrdBhips woqld sl^w 
that the state'Of facts'there, was very 
.different.' .Tba.Iaofes; as ap^r from ths 
judgment of Sir iGeor^ .E^ti^es who 
delivered judgment of ^thhis' t^ehi^ 
in the passage to wfaieh' I ,ii^U pre¬ 
sently refer, show that theth,':teie an 
implied authority in favour of ;th» per: 
son 'making the payment to make .the 
partioular payment. It appears that 
on 22nd December 1917 respondent 1 in 
that case exeeuted In favour of the 
National Bank, of Up^iel India Limited a 
promissory-note payable oO'damand for 
Bs. 20,000 and interest toigs^bmr' with a 
formal noeipt for. the mimsy. : $he imnk 
went into liQuidatioh and thei liqui¬ 
dators suing in the name of the. bank 
claimed from the respondent the moimy 
due under the hand-note. Tbs appsL 
lant bank asserted in their plaint tb.at 
the sum of Bs. 20,000 was advanced to 
respondent 1, and that he and his bro¬ 
ther made various payments ip respect 
of principal and interest upon which 
reliance was placed to save limitation 
and the snit was instituted more than 
three years after the date ol the note. 
The facts which were not in dispute are 
as follows: 

"One Bishambhar Nath, who was a dimetorof 
the bank, had basn allowed by the bankVmana* 
get. Bam Nath Sapru, to become indebtm in a 
large sum to the bank,”aod In Biscembei 1917, 
in. view of the approaching haU-yaarty audit, it 
was desirable that the acooonts should be 
squared in some way so as not to show the 
director as the debtor to the bank. Bes- 
pondent 1, who oatiled on bttsinesa in Luck¬ 
now with his brother, reeppndent 3, (who 
was also a director of the bank), was ao- 
aocordlngly persnadad to execute the promissory- 
note sued on, ^ as to show him as the bank’s 
debtor for Bs. 80,009, and this amount was 
oradlted in the books of the bank to Biehambbar, 
thns wiping out his indebtedneea." 

After the indebtedness of Bishambhar 
was ^ped put he (Bishambhar) paid a 
sum' of 1^. 900 with interest due on tbe> 
bank's promiswry.pofw ind the arrange* 
ment was that tbst sum was to be paid./ 
by. BIshsmbhai; although in the bank's 
tanks it appASrs that the sum was, as 
a^matteir of fabt, paid by resporfdent 1 
who took dyer the liability of Bisham- 
shhsr. In this state of facts the Jndi- . 
cilal Commfitee dealing with the qnsa- 
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tion of limitation, after referriog to 
S. 20, Lim, Aot, said this: 

“In answer to th'e first ifoattlon, ooonM for 
the appellant eootended'tMt oTen if.Rishapa' 
bhat oonld not be regarded aS dnl; antliorl^ 
by respondent 1 to make a payment of interest 
qn his behalf, he was himselt nnder a direot 
obligation to respondent 1 to satisfy ibe debt, 
and in that sense was at all events “a” person 
liable to pay it. In support .of this contention 
the case of Bradshma WiddriHgton (4), and 
other similar English deoiaions, were relied npon. 
Their Lordships do not think it necessary to 
discuss the appUoalfillty of these oases to the 
construction of the Indian Aot. Upon what 
thsy have already held to be the true meaning 
and effect of the tnufsaciion of 33 nd December 
1917', it was agreed between Bishambhar and 
respondent.! that the former would discharge 
the latter’s debt to the bank in respect of both 
principal and interMt, and it is clear from res¬ 
pondent I's evidence that ha left it to Bisham¬ 
bhar to do so. Under these oltcamstanceB, it 
being admitted that no formal authorisation of 
the agent is required tinder this eection, their 
Lordships find no difSonlty in implying autho¬ 
rity from respondent 1 to Bishambhar to pay 
the interest on his behalf as it became due.” 

Id thaii case there was Id the oiroum- 
stanoes an implied anthority in view 
of the arrangement between Bisham¬ 
bhar and respondent 1 to pay the parti, 
oular interest on the partionlar loan. 
Here from the passage in the partition 
deed which has already been quoted all 
thaii appears is that Mohit took upon 
himself the liabilities in respect of 
debts owed by both himself and Jiban 
and there was also this penal danse 
farther that if one of the parties be 
compelled to pay any debt due by the 
other then he would be competent to 
realise the amonnt with legal interest 
from the other party amicably or through 
the.help of Oourt. It was in view of 
this position, it seems to me, that no 
reply'was given by Jiban ,to the letter 
sent by the present plaintiff. It seems 
to be somewhat strange that notwith¬ 
standing the oiroumet'ance that the 
letter was not replied to by Jiban the 
payment made by tlohit was 'accepted 
as payment made on behalf of "both. 
For the letter, at any rate, indieates 
thih that there was some sort of settle- 
Cment between Hobit and the present 
appellant and in..view of that settle- 
men! the latter suggested;. 

“Why ilboald both of you not.aign and make, 
a Mt^wenk bekweeu yonnalvea in wilting." 

After writing this letter, it seems 
somewhat strange _that the plainti^ 
i. (1903/ S 0h480=s7l L 3 Gli W fi 
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should be content to accept the i>ay 
nfiknt hy osn shortly .>fter thjs lqtt» 
which was written on Ifith August i9dA 
In this view we are of opinion . that the: 
plea raised by*the defendant-appellfintl 
has been mads out. This,, appeal mugti* 
be allowed and the suit dismissed 
against defendant 1. The rest of thn 
decree against defendant 2 will stand.. 
There will however in the ciroum- 
stances be no order ss to costs either 
here Or in the Court below. 

3ender$on, J .—I agree. With great 
respect to the learned Subordinate Judge 
it does not appear that he kept very 
clearly before bis mind what was tha 
question which he had to determine. 
The suit is prime facie barred by limita¬ 
tion. In order to get rid of this bar the 
-plaintiff relied on certain payments on 
jAOoonnt of interest' which be alleged 
had been made by the defendants. Tha 
vital payment is one referred to by an 
endorsement on the bond dated Slst 
September 1925, At the trial the plain¬ 
tiff failed to prove payment by the ap¬ 
pellant. In' my judgment, when tha 
plaintiff failed to prove the case which 
he made, the suit against the appellant 
should have been dismissed. The learned. 
Subordinate Judge, however, gave a de¬ 
cree against the appellant on a finding, 
that the payment was made by defen¬ 
dant 2 as his' aathorised agent. No 
snob case waa ever made out in the- 
plaint. In order to support this find¬ 
ing the learned Subordinate Judge re¬ 
lied upon a power of attorney. As my 
learned brother has pointed out, that 
power had already been revoked. This 
finding of the learned Subordinate Judge 
is therefore not only against the plead¬ 
ings but also against the evidence. Iik 
addition to this the learned Subordi- 
nate Judge also appears to have decreed 
the suit OD the ground that the appel¬ 
lant either by his representation or 
oondnot sllowred the plaintiff to suppose 
that the otl^r defendant was autho¬ 
rised to make payments on his behalf.' 
This case again was never msde- by the- 
plaintiff himself., -Jn bis examination- 
in^ehiet the plaintiff never even raid 
that he-thosight tbat- defendant 3 was 
making si. payment on behalf of the ep- 
peUant; in yisw 6i the letter whiclP he 
had written tn ibe appellant shortly 
before, it is difiSoult to believe that be 
would over put forward suoh. a claim. 
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la hiK oxoss-examinftliioo tb« plaiafciff 
stated.that defeodast 2 inf^inett’ him 
that it woixld not be neoOQrary to toeist 
on a eignatnre from defendant I 
had*given a ^ower of attorney to defen> 
daet 2. 

The plaintiff admits that ha ne\er 
saw the power. It is ^nite clear that 
no case of,misrepresentation by the ap¬ 
pellant was made ont on this evidence, 
even it it is true. It was also found 
that prior to the partition defendant 2 
made payment on behalf of both the 
defendants. In coming to this finding 
thb learned Subordinate Judge was oon.^ 
fusing defendant 2 with a totally dif¬ 
ferent person named Mohit Krishna 
Hari. Dr. Pal contended that the case 
was taken out of the scope of S. 21 in 
view of the deed of partition between 
the defendants. I agree with m; learned 
brother that the facts of the case upon 
which Dr. Pal relies are quite different 
from the facts of the present case. It 
is quite clear that a payment by defen. 
dant 2 alone would not save limita. 
,tion against the appellant. The ar. 
rangement made by the deed of part¬ 
ition with respect to this debt was 
Ithat as between themselves defen. 
dant 2 would discharge the liability. In 
my opinion this would not affect the 
matter at all. The learned Subordi¬ 
nate Judge also refers to some pay¬ 
ments which are certified by an endorse, 
ment which is unsigned and undated. 
There is no evidence whatever to con- 
nect the appellant with any of these 
payments. There is, in fact, no evi- 
denc to show who made the pay¬ 
ments. The only evidence on the 
point is to the effect that the endorse- 
inent was made by one Ksbetra Mukher. 
jee who is said to be the manager of the 
defendant; it is not clear which of the 
defendants the plaintiff was i^dferring 
to. There can, however, be no doubt 
that if the plaintiff relied upon the pay- 
9 ient made by Kshetra MukherjM on 
the ground that he was an authorized 
agent of the appellant be should make 
a specific case to that effect tu. 
plaint. '' ' 

K.s, App^di:alMe4. 
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jPbAI^s, J. 

B. A. Oole»”“l5<PlABdant~ Petitioner*. 

A, M. Paruh — Plaintiff, ■?— Qppraitet 
Party, , 

Oiyil.Bule No. 1428 of 19^* Depided. 
on 5th .April 1933, from . order of- ^ali- 
Cauaei Oourt Judge, Sealdah^ D/- 9kh. 
November 1932, ; 

CivU P. C. (1908), Pi 2, It. 2 - Claim 
arraara of moqtkly raiqlr-Savarat* MiiUcaiK 
npt be brought far differeatyefiede ^aa.ta¬ 
bling aaCb tnU witblin Jiirisdlttkw af Small 
Cauaa Ceiirt'-'lf eauae af aethw lai^Ut up 
and two anita are brougbt' aau cf' tbim.' * moat 
bo diamiaiad’—Provincial Smalt Caiiaa Peurta 
Aat, S.28. 

Where rent is payable monthly, the landlctd. 
will i-oii have a separate oaasa of'aeuon'irox 
arrears of tent in - rsspeet of each montlij net 
can ha split up the cause of aoUon and file tvCt- 
suits for arrears, so aa to bring each within the. 
jurisdiction of the Small Causa Court. V^arrhe 
brings two suits of Small Oaiua nature, by split¬ 
ting up the cause of aotion the effect of decree¬ 
ing one of the suits is that the other should hdl- 
as the latter euit, amalgamated with the former,, 
would be beyond the Jurisdiction of the Gbnrt, 
And thelHigh Court will interfere and dismiss the 
latter suit, even though the two suite Imve been 
tried together, and disposed of by one judgment 
and though there has been sobetantial justice,^. 

6 Cai 791:9 Gal 148 and 13 Caf 80, Be/. 

IP M.a 0 31'. 

Joges Chandra Soy, Krishnatal 
Banerji (11) and Sushil Chandra JDult — 
for Petitioner. 

Ambieapada Chowdkury for Oppo¬ 
site .Party. 

Judgment .—This rale arises out of a- 
Small Oanse Court decree and relates to 
the decree passed in. suit No. 3471 of- 
1931. It appears that the plaintiff sued 
to recover frdm the defendant certain ^ 
rent for certain premises belonging to the-, 
plaintiff. He proceeded to file two euits. 
in the Small Oanse Oourt, being.. Sait 
No. 3^70 covering tent for the premises, 
less dertain allowanoes or set off for the» 
period from Deeeinbsr 1930 to July 1931. 
He al^ filed a SfiGion;iil suit No. 3471,. (or 
rent Pl the samd-pretoisea fqr tbe montbe-.V 
of August and September 1931. The- 
folder iiult WS8 valued at its. 638 and 
tfib latt^ stiit at Bs. 688- It itradmit-. 

. ted that tbe .suits taken together vvere- 
in exViffra df the pecuniary jurisdiction 
of the/SiUail OanseiGourt Judge end the- 
question ie wBetber the plaintiff opuld 
Split.'up his claim in this manner into-' 
two portions eo as to bring each portion. 
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'within the'pecuniary jurisdiofeion of a 
Small Cause Court. 

Now, before tt»e it bps been Contended 
ion behalf of the def#idant ttkat inch a 
procedure is not in aoijordau<30 with law 
apd is prohibited by O. ^ B. 2i Civil 
:F. C. The illustration to that rule is 
very much on all fours with the present 
ease and reliance is also placed upon the 
■cases of Taruoh Chunder Mooherjee v. 
Panoku Mokini Debya (l). Skeo Sunlmr 
Sahoy v. Hridoy Narain (2) and Adhi~ 
■rani Narain Kumari v. Badhu Moha~ 
patrao (3). Now it is quite clear that 
’the intention of the Code is that every 
suit is to include the whole of the claim 
arising out of the particular cause of ac- 
'tion and the substantial question which 
cne has. to determine in a case like the 
present is whether it can be said that 
-the fact that the rent in the present case 
was payable monthly is to be taken as 
ohowing that the plaintiff would have a 
•separate cause of action in respect of 
claim for each month’s rent and whether 
assuming six months* rent to be due in 
crrears he could file six separate sTuits 
each suit covering the rent for one 
■month. I think it is quite clear on a 
consideration of this position that the 
•cause of action in the present case re. 
mains the same in respect of each of the 
monthly rentals. There is no separate 
agreement as regards each month's rent. 
The relationship between landlord and 
tenant which is what constitutes the 
right or liability bad its origin in the 
beginning of the tenancy. A suggestion 
was made that the evidence in Suit 
No. 3471 Was not the same as in Suit 
No: 3470 in so far that in 3471 a ques« 
tion was raised as to whether in respect 
of the rent for certain months a cheque 
eent' by the defeudant purporting to 
cover the rent for a particular month 
<althongh ih fact a larger amount was 
due) had been accepted or ought to be 
regarded as having been accepted as 
payment ip full of the rent of that par¬ 
ticular month, and inasmuch as that evi- 
vdenoe was required to be given in Suit 
»o. 3471, it -was said that that was a 
matter differentiating it from the other 
euit na&ely. Suit No. 8470, in which 
euch. evidence was hot required; 
thari^re that test, which is one IrTthe 
tehts^as to whe t her the claim arisw out 
"ETlSSl) 6 C»179t=s8 0 L B W7. 

• .2. (1833) 9 Oal 174=sl9 0 L B SI. 
a. (1886) 13 Cal Sa .. 


0 ^ the sathe oauae Of notion, sras. hot’ to 
bb foi;^d in thiSr caw. Tb$ answer; to 
that as shoh it, I think,, thab’that parti¬ 
cular featnre qf the case » irrelevant to 
the origin of the cause of ao^ion. 

The origin of the causnof action A- 
mains the same, wfawther or not the de. 
fendant raises a particular point as 
minimising his liability in respect of any 
one particular month or not. Then it is 
suggested that upon the facts of this 
particular case there should be no inter, 
ference, 0. 2, B. 2, it is ssidi is for the] 
benefit of the defendants and that in 
the present case the two suits were tried 
together, evidence was received in both 
and the suits were filed together and one 
judgment covered them both. That' in 
in my judgment does not really have 
any bearing on the question of whether 
the cause of action in respect of the two, 
suits is the same. If the cause of action' 
is the same then the two suits ought to 
have been comprised in one. If the twol 
suits had beeq comprised in one then the' 
suit would have had to be brought in 
soma other Court which had jurisdiction 
to deal with that suit. I agree that the 
effect of what has happened is not that 
both the suits must be dismissed. The 
effect would be that the moment one 
of the suits is decreed the other suit 
must fail, partly upon the assumption 
that if amalgamated with the former 
suit it would be beyond the pecuniary 
jurisdiction of the Bmaj,! Cause Court 
and partly upon the footing that the 
first suit was within the jurisdiction of 
the said Conrt, and so far as the claim 
of the second suit is concerned the plain¬ 
tiff mast be taken to have abandoned it 
as he is pntitled to do in order to^bring 
the first suit within the jurisdiction of 
the Small .Cause Oburt. The principle! 
that the Court should not interfere in 
revision in a case where substantiali 
justice has bean done cannot apply to a 
case like the present. Here the simple 
substantial question is whether or not 
these two claims arise out of the same' 
oan«e of action. If. they do then the 
result must iieoessarily follow. 

In tbil view of the - matter the rule 
must be made abselhte, -the decree of 
the loiri^r CMurt must he eet aside and 
the suit dismissed, JBear^ fee is as¬ 
sessed at one gold mohur. 

K.S. Buis mad^ absolute. 
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LOBT-WlIjlilAMa AND, HESDBBSON, JJ. 
Surendra Nath Das's-AppsUant. 

• V. , 

Emperor'-Oppoaiie Party, 

'Criminal Admitted Appeal No, 668 of 
1933, Decided ou 28th August 1933. 

Criminal P. C. (1898), S. '298Statement 
«f complainant that ahe has been rape^— 
Jury shoiiid he warned, as a matter of 
practice, that complainant’s evidence should 
not be accepted unless corroborated , by in¬ 
dependent evidence—Penal Code (I860}, 
S. 375. 

In cases of rape, the Judge should, as a matter 
o{ pr.\ctice, warn the jury not to accept the evi¬ 
dence of the girl unless they And that it is cor¬ 
roborated by some independent witness in some 
material particular implicating the .accused. But 
be ought to toll them that if, inspiteof his warn¬ 
ing, they come to the conolusion that they be¬ 
lieve the girl, and thinl: the aucused guilty, 
then they have the right to convict him on hoc 
uncorroborated evidence. The Judge should also 
warn the jury if-there is any evidence aifeoting 
the char.ictor of the complainant, boc.ause before 
A jury are jnstiAed in accepting the testimony 
of the complainant, they must bo satisAed that 
she is a witnes.-! of truth, and )f they And that 
she is a person of bad or looser character, obvi¬ 
ously they will be roluut.ant to accept her 
evidence: R. v'.Thoitifis ilawie.s t/ones (U)25', 19 
Gr. App. li 40; ll. v. liiskerviUe, (191C) K. li. 
058, Ref. [B 884 0 2 1' 93d 0 1] 

K. N. Chaudhuri ami Nalini Kumar 
Makerji —for Appellant. 

Khandhar and Nirmal Chandar Oas 
Gupta —for the Grown. 

Lort-Williame, J .—'In this case the 
appellant was charged with rape under 
S.37G, I. r. O.e and tried by the Sessions 
Judge of Burdwan and a jury who found 
him guilty by a unanimous verdict, and 
he was sentenced to five years' rigorous 
imprisonment. The case for the prosecu- 
tion was that the girl Rajlakshmi Debi 
lived, with her parents at Kaina. On 
10th Jaistba it is alleged that she want 
out to the house of one Panchu Moira to 
a wedding of Panchu's daughter. On 
the way she met the appellant's wife, 
who asked her if she would pluck out 
the grey hairs from her head. She said 
that she would, and asked her to sit 
* down by the roadside. But the appel- 
lant'a wife asked her to go to her house 
to do it, so she went there. While thpre 
the appellant oame in, and aocording 
to her story she was made to lie down 
on the bed, when the appellMit’s wife 
produced a .pot containing oil, which 
the appellant applied to the girl's 
private parts and to his own, and then 
raped her. His wife, who was a woman 
1933 C/105 & 106 


of 26 stood by and watched tbf rape,* 
and further she held the girl's- 
and gagged her while this was going on. 
Afterwards she asked the girl to edme 
with her tpa tank to got her sloth washed 
and said that when she 'camft back ah^ 
would give her some ohur^; The ap- 
pellant’s wife then took her to a tank • 
■but left her there. EajUksbmi instead 
of coming back to the appeUtat’s 
house went home. She was. bleeding, 
and the blood was triokling down her 
legs. Her mother observed this and 
called the girl’s father. When, ho 
oame and asked her whail. she had been 
doing, she made a bompIainC saying that 
the appellant had raped her, and gave 
the particulars to which I hare referred. 
On medical examination it was found 
that there was a tear in her vagina, and 
some congestion Sronnd her private 
parts. The evidence goes to show that 
she was under 14 years of age. Ther.e- 
fore no question of consent arises in 
this ease, but she was developed far be- 
yond her age. The orifice .;Was much 
larger than usual, and the doctor said 
that this indicated that she h<id had in. 
teroourse prior to the present occasion. 
Further he said that the ^ evidence 
showed that she could not have been 
raped, and that the connexion must have 
been with her consent. 

There are a number of improbabilities 
in the girl's story. The Cou|t called 
tvfo witnesses, whom the proseoation 
said had bean won over by the defence, 
but as the Judge observes there was no 
evidence of this. They said that no 
marriage had been held on that day in ' 
Fanebu’s house, and that each a mar. 
riage was impossible according to the 
Hindu Gilondar. With regard to the 
times stated by the girl for her obming 
in and going out she says that she left 
her home at 3; her mother'says that she 
left at 12 o’ clock mid.day and returned 
at 4 o’ clock. If this be true no ex¬ 
planation has been given for her absence 
for over four heurs. She had laever. 
spoken to the appellant’s wife befortjr 
though she knew her by her sight, fb 
seems unlikely therefore that the woman 
would ask her to pluok out‘her grey 
hairs, and still more unlikely that the 
girl Would have gone to her house.* The 
girl did not scream when the attack of 
which she complained was being made 
upon her. Apparently she did nothing. 
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while the appellaot’s wife wae goiog for 
the oil, or while the oil waa being ap¬ 
plied to her private parts and to those 
of the appellant. The appellant and 
his wife occupied two roonss in this hut, 
a^d according to the girl the outside 
door, and the inner doors were open 
' during the time when the rape was 
taking place. Further she said that 
two women were in the second room, of 
which the door was open. That is what 
she said before the Magistrate. Before 
the Sessions Court she said that they 
were not there at the time but that she 
knew that they lived there, and she 
described their relationship to the ap- 
pellant. This seems to show that she 
knew much more about the people in 
this house than she pretended. The 
fact alleged, that the wife helped in this 
disgusting business seems very unlikely, 
not only because she was the appellant’s 
wife, but because of her age. The only 
possible suggestion for such conduct 
would be the superstition that a man 
can get rid of bis venereal disease if he 
has connexion with a virgin. In such 
oases, as I understand, a wife in this 
country may assist her husband, but 
far from there being any evidence that 
the appellant had venereal disease, he 
was examined by the doctor who said 
that he had none, nor was there any 
trace that he bad had it previously. 
The but in question, was surrounded by 
other huts and shops. It was opposite 
Fancbu’s bcfuse and was within 100 
yards of the girl’s home. The accused’s 
. cloth was. examined and no blood waa 
found upon it. He was examined by 
the doctor and there was no injury 
found on bis penis. There were no oil 
marks on tbs cloth of the girl or that of 
the accused nor was any oil found in the 
hut. The girl said that when she went 
to the tank she was not weeping, nor 
did she speak to any one, altbongb there 
' were shops on both sides of the toad 
' leading to the tank. 

The medical evidence showed that 
le was ‘not a virgin at the time when 
she said that the rape was committed. 
There were Remains of a hymen, and the 
doctor said that her condition indicated, 
that she most have lost her virginity at 
least three months before, and that she 
had bad frequent interconrse since. 
There were no ontside injuries, either 
OB the orifice or on the vulva. Aocoifd- 
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iug to, the doctor he would expect to 
fiad such marks in a case of rape. This 
indicates clearly that the girl consented 
to whatever waa done, though this was 
not material to the present charge. Evi¬ 
dence was also given to show that tfie 
girl was intimate with a prostitute 
named Sasi, who was counected in some 
way with the appellant, and that she 
had been to her bouse in the evening. 
Two witnesses spoke to this. 

In view of these facts, it is clear that 
the utmost care most be taken by the 
Judge and the jury before they couvict 
the accused. This sort of complaint 
is very commou. The girl comes 
home bleeding and the blood is noticed 
by ber mother or her parents. They 
ask for an explanatiou, and she 
has to give one on the spur of the 
moment. She is unwilling to admit that 
she has bad intercourse with anybody so 
suggests that she has been raped. In the 
urgency of the moment there is no telling 
.whom she will accuse of the attack 
which she alleges has been'made upon her. 

In such cases therefore it has been thej 
practice for many years, for the Judge 
to warn the jury not to accept the evi 
dence of the girl unless they find that it 
is corroborated in some material parti¬ 
cular implicating the accused. But be 
ought to tell them that if, iuspite of his; 
warning, they come to the oonulusion 
that they believe the girl, and think the 
accused guilty, then they have the light 
to convict him on her uncorroborated 
evidence. In this case there was no! 
corroborative evidence. A witness saw' 
the girl going with the appellant’s wife 
into his house. But this did not im¬ 
plicate khe appellant. There was , no 
evidence that be was there. The blood 
found upon her cloth, and the complaint 
which she made, are not corroborative 
evidence such as is required by the rule. 
Firstly beoauss it does not implicate the 
accused, and secondly because, upon this 
point, the girl cannot be allowed to cor¬ 
roborate herself. The oorroborative evi. 
dence mast be that of an independent 
witness. I have examined the learned 
Judge's obar.ge oarefnlly, and 1 cannot 
find a word of warning upon these points 
nor any direction that they ought not to 
oonviot without some corroborative evi¬ 
dence. In fact, he never used the word 
eocroboration throughout the whole of 
his charge. Moreover the evidence abonh 




19^ Kali Chaban v. Emperor (SB) Cai^attir 835 


Sasbi waa moat imporUnti bacaase tfe 
affected the character of the oomplain- 
act, bat the Judge has not even men. 
tiotted it. In cases such as this, before 
4 jury are jastiBed in accepting thatesti- 
.iiony of the complainant they n&nst be 
'iatislied that she is a witness of truth, 
ind if they Bud that she is a'person of 
oad or loosd character obviously tb.ey 
A'ill be reluctant to accept her evidence. 
When I drew attention to these omis. 
sioDs fiom the Judge’s charge, Mr. 
Khondkar said that the law does not re¬ 
quire corroboration in rape, or that any 
such warning should be given to the 
jury. 1 confess that it is somewhat dis- 
concerting to be so informed by the 
Deputy Legal Remembrancer about a 
rule which is so well recognized, and 
which has been a rule of practice fami. 
liar to me during the whole course of my 
professional life. There cannot be any 
doubt that recognized practice requires 
that such a warning should be given. The 
rule is stated categorically in Rasseli on 
Crimes, Edo. 8, at p. 2138, thus : 

“ In the case of rape, corroboration is required 
in fact, but not as a msttec of lav. In archl- 
bold's I rimioal Pleadings, 2rtth Edn., st p 10t7, 
the rnlo is stated thus ; Corroboration of the 
story of iho prosecutrix is nO' essential, but it is 
the practii.e to warn the jury against the danger 
of acting upon her uncorroborated tosiitnony, 
pa'ticularly where the issue is consent or no 
cousent." 

In R. V. Thomas James Jones (l) 
which was a case of indecent assault, 
the learned Lord Chief Justice said: 

" The proper direction in such a case is that 
it is not safe to couvict upon the nncor'oborated 
testimony of the prosecutrix, but that the jury, 
if they are satistied of the truth of her evidence 
may, after paying attention to that warning, 
noverthjle.S8 convict." 

The kind of corroboration required is 
described in Archiboid, the same edition 
at p. 473 as follows, when dealing with 
the evidence of accomplices: 

" The kind of corroboration requit'd is not 
confirmation by independent evidence of every¬ 
thing the accomplice rcla'es, as his evidence 
Vrould be unnecessary if that were so. What is 
required is some independent testimony which 
affects the accused by tending to connect him' 
with the crime, that is, evidence, direct or cir- 
cunistantial, which implicates the accused, 
which confirms in some material 'partiehlar not 
only the evidpnee given by the accomplice that 
the crime has been oommitted, but also the evb 
dence that the accused committed it." R, v« 

13 'i»kerrAll« 13). _ .. _ 

1. (192.'») .9 Or. App. Rep. 40 at p. 41. 

8. (1916) 3KB 66H=86 L J K B 28=sllfi L T 
463s=80 J P UG=60 B J 696. 


It is olear therefore from the facts 
which I have stated that there was Co 
such proper direoHon io this case. The 
learned Judge failed to direct the jury 
on material points, therefore the oonviol 
tiou and sentence must be set aside arid 
the appellant acquitted. In view of the 
impTobahilit es of the ease and as there 
is no corroborative evidence, it does not 
appear to be neoaseary to send this case 
back for retrial. 

Henderson, J. —Mr, Khondkar argued 
that inasmuch as in the present case the 
que-tion of consent is immaterial the 
failure of the learned Judge to warn the 
jury was of little practical importance. 
But, in my judgment, that does not re. 
ally affect the matter. The fact remains 
that the case made by the girl was 
that 60 far from her consenting it was 
a forcible rape. The medical evidence 
makes it quite clear that this was un¬ 
true, The other parts of her story which 
were capable of being, tested aliunde 
were also' found to be untrue. It is 
therefore obvious that it vrouW be very 
dangerous to convict the aocus^ bn the 
uncorroborated evidence of a witness 
whose evidence, so far as it could be 
tested, has been proved to be false, 

K.S. Conviction set aside. 
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Special Bench 

LoBT-W illiams, BAHTLEr and 
Hendekson, JJ, 

Kali Charan Haidar—A ouub^A —Ap. 


Emperor —Opposite Party. 

Death Reference No 18 and Criminal 
Appeal No. 569 of 1933. Decided ou 25th 
August 1933, from order of Addl. Bess. 
Judge, Malda. 

Criminal Trial‘~-Diicau{«tt at tc whelher 
a retracted confeiaion was voluntary or not 
—It M desirable that jury ara out of Court 
and accusad oxamined in thoir absonce ss to 
what took place between police and accused.j 

Where there is a dirouesioi) as to wbethei* 
a retreated oonfession made by the accused, a 
prUonec in another case, as a reealt of an inter¬ 
view between bimeelf and the 0.1. D.'offijser in 
the j^l is voliintary or not, it is desirable that 
jury are cut ed Court, as it is for the 7udga to 
decide this question. And the Judge should do 
eo after eimmiaing the accused in the absence 
of juty and aeoertaining from him what it wae 
that he stated and what the police Inspector* 
said and promised. [P 6S7 01; P 899 0 3] 
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Monindra Nath Mukerji —for Appel¬ 
lant. 

D. N. Bhattaoharji —for the Crown. 

Lort-Williams, J. — The appellant 
Kali Gharan Haidar was tried with one 
Afa?.uddin Sheikh by the Additional 
Sessions Judge at Malda and a jury of 
' nine, charged with an offence under 
S. 39G, I. P. 0. The jury found the ap¬ 
pellant “guilty” unanimously. By a 
majority they found Afszuddin “not 
guilty.” Thereupon the Judge acquit- 
ted Afazuddin, accepting the verdict of 
the jury and sentenced the appellant to 
death, saying that he had admitted 
several previous convictions in dacoity 
oases, that he was a hardened criminal, 
obviously dangerous, that he should be 
removed from further possibility of 
harming society and that he had With-, 
drawn from his confessional statement 
which might have been regarded.as a sign 
of grace. The appellant had no pleader to 
defend him and, therefore he was defen¬ 
ded by a pleader appointed, by Govern¬ 
ment. 

The facts cot of which this case arose 
are<8bortly as follows: On 2nd April 
1932, there was a dacoity in the house 
of a man named Eristo Mandal. Ho and 
his son were away at the time. But a 
number of women belonging to his 
household were sleeping there. None of 
the daooits were reoognizible, because 
they had smeared their faces with chalk. 
There is no doubt whatever about the 
dacoity having been committed. The 
daooits beat the inmates of the house, 
dug up the floor and broke into all the 
rooms. While the dacoity was going on, 
the villagers were roused and the house 
was surrounded by the choukidar and a 
servant Nimai who called for assistance. 
When the.daooits saw this, they fired a 
gun from inside the house wounding 
some of the people outside. Then they 
came out of the house and escaped. The 
choukidar threw a spear at thefii and 
struck 00 % man. Eulu who had been 
ssleeping on'the verandah of the house 
yvith Nimai threatened to attack them. 
They fired a gun and he fell down dead. 
Suren ajso fell down dead, ^he man 
whom the choukidar had injured with 
a spear died of his wounds; but the 
dacoits picked him up and escaped. The 
choukidar went into the hoaseand found 
that Khiroda had been injured and that 
a' dacoity had been committ-rd. "In* 


formation was lodged at the thaoa and 
the Sub-Inspector took op the investiga¬ 
tion. Daring the investigation be found 
a head which Irad been out off from the 
dead body of the dacoit who had been 
speared by tbc ohowkidar. .Owing lo 
the fact that none of the dacoits had 
bsen recognized, the investigation wont 
on for several months without success. 
It is clear that the iuvestigation would 
nevsr have been successful, had it not 
been that the present appellant made a 
long confession inwhioh he admitted a 
series of crimes aud implicated a large 
number of persons, inciuling himself. 
One of the women said that the dacoits 
took a pair of makri, a pair of patchuri, 
two pairs of ruli and other things. Sub¬ 
sequently, some of these articles were 
recovered as f shall explain hereafter, 
And were identified by the women of the 
house. 

An old woman named Harimani was 
examined who said that the appellant 
stayed with her before the dacoity for 
three days and after the dacoity he and 
Afazuddin again stayed with her for 
three days and that the appellant hid 
soma churis in the floor of her room. 
She said that they were in the floor of 
her southern hut, but, in fact, they w'ere 
recovered from the northern but. She 
says that she heard about the dacoity 
in Eristo Mandal's house at that 
time. Subsequently, the Sub-Inspector 
seBTcbed her house and, according to her 
evidence, the appellant, who was still 
there, escaped at the time. It is said 
that she knew the appellant soma years 
before whan ha had been her neighbour 
at a place called llariput. At a later 
date the appellant was taken to her 
bouse and there in the presence of the 
search witnesses he produced a makri 
from the thatch. It is cleat therefore 
that this conviction must depend sub¬ 
stantially on the question whether the 
appellant's confession can be relied 
upon. The evidence of the beggar, 
woman, .Harimani, admitting, as she 
does that some of the stolen property 
was given to her by the appellant, 
cannot be considered aatisfactory and 
the evidence with regard to the dis¬ 
covery of the makri in the thatch is 
suspicious. It is true that the rest of 
the goods were found in the hut, and it 
seems curious that this piece of orna¬ 
ment should have been hidden in the 
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tbatch of the bonse. There u so^e 
reason to think that as the noakri was 
an article which the woman of the house 
seemed to remember very clearly, some* 
body thonght it necessary that the 
nftikri' should he produced in order to 
strengthen the evidence for the prosecu- 
jtion. The confession was retracted and 
was apparently challenged by the pleader 
:who appeared for the appellant at the 
'trial. Thereupon the learned Judge dis- 
misBod the jury for the day and heard 
the arguments in their absence. This 
{was the proper procedure. Where it is 
jorfnvenient for the jury to be out of 
Court while there is such a discussion, 
jit is always desirable. 

It is for the Judge to decide whether 
a confession was voluntary or not. The 
examination and cross-examination of 
the Magistrate does not seem to have 
been very thorough. The Magistrate 
described how he warned the accused 
"in the usual way," and was satisfied 
that the confes.sion was voluntary. In 
cross-examination, he said that the ac¬ 
cused was produced from jail by a con¬ 
stable, that he did not give the appel¬ 
lant any particular time to reflect nor 
did he ask him whether he had any con¬ 
versation with any other police oHicer, 
except the constable who prodncod him. 
He did not specifically caution the ap¬ 
pellant that ho need not fear the police. 
He told him that there was no need to 
confess and that he need-, not be afraid. 
The fact that this inquiry was so nn. 
satisfactory is explained by the proseou- 
tion by saying that at the time the facts 
which have since been recorded by the 
appellant in his petition of appeal were 
not kpown to the prosecution nor bad 
any suggestion of the kind been made to 
them. Nevortbeless, it seems to me 
extraordinary, when once the voluntary 
character of the confession bad been 
challenged by the defence that the Judge 
(lid not make a much more thorough in¬ 
quiry to see whether, in fact, the con. 
'fession was voluntary. .This confession 
had bean takpn at extraordinary length 
throughout a considerable numberof days. 
It described in the greatest possible 
detail a whole series of crimes which 
had been committed, and it was obvious 
that be was implicated in each one of . 
them. I should have thought, it would 
have struck the Judge at once, from his 
ordinary knowledge of human nature, 


that it was most likely that such a Oon * 
fession bad been. induced by some pro¬ 
mise or hope held but or threat made 
to the appellant. 

It is just the sort of oonfession that 
one would expeet to be made'^ where the 
police promised the appeJbnt that if he 
assisted them in clearing up a'number* 
of pending inquiries, and if- he impli. 
cated the suspects in such a way as to 
assist the police to bring them to con¬ 
viction, he himself would be treated as 
an approver and would, after giving his 
evidence, be released, and would escape 
from the consequences of the crimes 
which he had admitted. Yet neither 
the Magistrate, when be recorded the, 
confession, nor the Judge at the trial, 
made any attempt to clear this matter 
up. I should have thought that it would 
have been desirable to call the police 
oflicers who had been in contact with the 
appellant daring the time when the in. 
quiry before the Magistrate was taking 
place and up to the time of the trial. 
The result was that the Judge admitted 
the confession in evidence holding, as he 
did, that it was made voluntarily, that 
is to say, he was satisfied that , no 
such promise had been made to the so- 
cused. Nor that he had been threat, 
ened, for instance, by telling him that 
his accomplices had already confessed, 
and that if he ooi^fessed, be would be 
treated as leniently as those who had 
admitted their guilt. These points seem 
to me to be obvious as points which ought 
to have been thoroughly investigated 
before the Judge decided to admit this ^ 
confession. The result was that when 
the accused was examined during the 
trial, he said that he bad been seized and 
produced before the I)arog.a Babu by three 
men Samiruddin, Yanns Miah and Asir 
Sheikh. He also said: 

"A sepoy beat tne and sent me up. I woe 
taken to tbe D. 0. and asked to make a con- I 
fession. Afterwards the C. I. D. Inspector came v 
to the jail and said that I would be released and / 
rewarded if I would name llacimanl and MaK- \ 
uddin.” • _ / 

He tutored the appellant to 'mentio^d 
the names of many persons,bnt be denied 
that be bad any knowledge of thedacoity 
which was the sobjeot-matter of the 
present case. Ha has submitted a very 
long petition of appeal to this Court in 
which he describes certain matters of 
busbess Connected with his family, and 
says that, owing to the constant Was^- 
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‘ment of the police, he was unable to stay 
in his native village. Finally, he found 
it absolutely necessary to come back, and 
on bis arrival be found that bis house 
bad been pulled down and his father, 
his son and his mother were missing, 
l^efore be could go to the police to make 
a complaint about this, be was seized by 
his co.villagers Somaddi Molla, Ajij 
Sheikh and Enpus Meah, his bands were 
tied behind him and be was marched 
off to the thsna where he was handed 
over to Aswini Babu Daroga. Aswini 
Bahu and a C. T. D. Officer Budhir Babu 
pressed bis arms and legs, struck him on 
the bead with a ruler and said: 

"Tell us, you fellow, at what places you oom- 
mitted thefts and dacolties." 

The next day, be was produced before 
the Bubdivisional Officer at Malda and 
complained that he bad been assaulted' 
by the Daroga Babu and the G. I. D. 
C^cer. Thereupon the Subdivision! 
Officer sent bira for examination to the 
jail doctor. We adjourned this case in 
order that the Crown might have an 
opportunity of investigating the charges 
made in this petition of appeal and some 
imformation has now been obtained. It 
appears that some of the statements of 
the appellant are aocnrate, and that it 
was found on examination that he had 
a number of injuries on his body which 
confirmed his statement. After a few 
days he was produced again before the 
Subdivisional Officer, and for failing to 
report himself as a C. T. Act member, 
he was sentenced to a year's imprison- 
ment and sent to jail. A fewdays after, 
wards, the 0. I. D. Inspector came to 
the jail and had the appellant called 
before him into the ofiSce room. The 
Inspector said: 

"Kali, yon should give the names of the 
persons I ask you to give, and the names of the 
places where the thefts and dacolties were com* 
mitted. If you don’t do as we tell yon, we will 
give you more thrashing than we have done al¬ 
ready. We will have all the tin sheets o< vour 
houses fold by auction.'* (This was the property 
/ to which tbi appellant referred in the beginning 
N, of hif petition.) "If you won’t listen to me. 1 
1 do yaa a great mischief. If yon will listen 
K> me, 1 will have your tin sheets returned and 
I will engage men and have all the bouses of 
your bari l^stored to their former condition. I 
will have a sum granted to you as a reward 
from Government and yonr name will be re 
moved Trom the list of 0. T. Act offenders. 1 
will also get the sentence of 16 months* impri-' 
Bonment passed on you sot aside: I'will procure 
your release in all these cases and I will eite 
you ae a Government witneu, I will treat' you 


t6 Bassgollas, Bitia and Sandesh on the days of 
blaring.'’’ 

Thereupon, the petitioner asked him 
who he was an^ be said that he wgie a 
C. I.'D. Officer from Calcutta. Be asked 
the appellant to reflect over the matter 
and added that he would come over 
again in two or three days. He came 
again and the appellant said that ho bad 
reflected over the matter, but that no¬ 
body would trust the police, and asked 
him how was he to trust him. The 
officer then said that he was a 
Hindu and that if he liked, the appel- 
laot could administer an oath to hkn. 
Thereupon he took an oath before the 
petitioner and the latter trusted him and 
asked him whose names he was to men- 
tion. Then the appellant goes on to 
describe how various names were sug¬ 
gested to him and bow he was tutored 
tomention thenames of theplaces where 
the dacolties were committed. At the 
end, the 0.1. D. Officer instructed the 
appellant to make an application to the 
District Magistrate offering to secure the 
arrest of the dacoits. The luspector 
then went away and the appellant drew 
up an application to the District Magis¬ 
trate. He was produced in Court two 
days afterwards. The Inspector then 
told him what be was to say and that 
if he mentioned the police, it would do 
him no good, nor would the police be able 
to make him an approver. Subsequently, 
be was taken tp the police every day 
and produced before the Magistrate and 
and treated to sandesbes and biris and 
afterwards taken to jail. 

After a few days, he asked the 0. I. D. 
Inspector about his property. He was 
reassure^ by the police and aftar^ that 
he was told at night that there was a 
pair of mskris secreted in a quantity of 
straw inside the west bhiti ghar in the 
bari of Harimoni, and the Inspector 
would take him there and show him by 
signs whereupon he was to discover them 
and that be vyas to find in a similar way 
some articles l:^idden in ah adjoining' 
jungle. , Afterwards ha was kept in the 
thana for three days and sent up. After 
be bad beep in jail for a few days the 
Inspeotor had his son and brother brought 
to the district headquarters at the 
expense of the Inspector and on their 
arrival the police made an apniioation 
to the District Magistrate for the return 
of the tin sheets. Later on, the 0.1. D. 
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Ipspeotor eame'aud told him hosj he h^d 
his elder brother and son brought there 
and a petitiou draws up and, as a result, 
, the Magistrate had ordered a return of 
^ the sheets, and he promised to bring the 
efder brother to the jail in order to prove 
his bona (ides. A oouple of days after, 
wards, he came to the jail with the elder 
brother who con6rmed what the lospeo. 
tor had done with regard to his property. 
There titer the Inspector told him that 
certain oases were ready and the hear, 
ing had been fixed and that the appel. 
lant was not to worry and that the 
pblice would do him no harm but good. 
Oo being brought to Court, be was again 
treated to sandeahes and biris. These 
were the two cases from Fukhuria and 
Haripur. On the last day, the Inspector 
told him tliat he would have to give 
evidence before the Court. Atazuddin 
and Chota Faquir were on their trial in 
that case nud they complained to tfie 
Court that the G. I. D. Inspector had 
been treating the appellant to sandeshes 
and biris and tutoring him tonamethem 
and that if the Court would order a 
search, biris would be found ou him. 
Thereupon, the Magistrate asked him to 
produce the biris, as otherwise he would 
be searched. 

The appellant admitted that he had 
the biris on him. The Magistrate asked 
the petitioner where he got these from 
and he told him that the C. I. D. In. 
spector bad given them to him. In the 
end ha was put on trial himself, instead 
of being called as a witness. Now, it is 
quite true that this petition is not evi¬ 
dence. Nevertheless, we must take it 
into consideration just as much as it is 
necessary to take into consideration the 
written statement of the accused which 
also is not evidence. The fact that the 
police were in a position to make the 
suggestions which are recorded in this 
petition is now admitted by the Crown, 
because Mr. Bhattacbarya has, in the 
, meantime, ascertained that the appel* 
lant was arrested on 3rd November as 
stated, by his co-villagers, that be was 
examined on 6th November when the.i’n. 
juries were found on him and that he 
was sentenced on 10th November under 
the 0. T. Act, also that on SGth and 
27th November the C. I. D. Inspector 
interviewed him in the jail for the pur. 
pose of asoertainiog tacts to be used in 
this trial. All that we know about what 


took place ‘ befcween the Inspector aof 
the appellant is what is recorded in this 
petition. It htay be untrne; but if the 
learned Judge had made a proper inquiry 
before he admitted this confession in 
evidence, the police would have had an 
opportunity of stating what, in fact, took 
place in the jail. 

At the end of the eonfession, the 
appellant stated that the reasons for 
bis eonfession were that be bad com. 
mitted so many crimes and would pro. 
bably be either hanged or transported 
for what he had done in this daooity and 
that, feeling disgusted with hts.past lifei 
he desired to make this confaseion. All 
that I can say is, that my experience of 
life which, 1 must admit, is not a very 
long one so far as this country is cqn. 
oerned, leads me to disbelieve the euggea. 
tioQ that a confession of this kind is ever 
made for the reasons elicited by the 
Magistrate, I can understand a simple 
admission of guilt, free from a detailed 
description of events and mattersof that 
kind; this is quite usual when an accused 
person feels that the game is up. But 
a confessioD of this kind with this amount 
of detail and ooveriug so many crimes 
leads me to think that it is much more 
likely that it was made in response to a 
promise by the police, that if he helped 
them in this way, be would escape the 
consequences of what he had done. It 
has been suggested by Mr. Bhattacbarya 
that we ought to send this case back for 
a new trial, in order that all these mat* 
tors may he re-investigated. If we have 
to keep on sending oases back for retrial, 
owing to the fact that at the trial they 
have not been properly bandied, and 
the Crown have not elicited the facts 
which are necessary for the purpose of 
proving their case, we shall repeatedly 
have to send matters back for these 
reasons. 

In a matter of this kind, a prisoner in 
this country is in the unfortunate posi¬ 
tion of not being able to give evidence 
himself and obviously there will be n^' 
other witness of what takes p’lace beli- 
ween him and the police in the jail. 
The proper eourse in this easp, in my 
opiuioQ, was for the Judge to emmine! 
the accused on these points in the ab. 
senes of tba jury and to ascertain from 
him, without oross-esamining him, what 
it was that he stated and what the Iii-| 
ipeotor said and promised. Thereupon,. 
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'the police could have been furtberezam- 
ined on those points. 1 do not think it 
desirable in the oircumatanoes of this 
case that it should be sent back for re¬ 
trial. I do not say that 1 am satisfied 
t(;iAt this was not a voluntary confession, 
because there is not sufficient evidence 
to enable me to hold that; but I do say 
that the circumstances are so suspicious 
that I am inclined to believe that the 
confession was obtained in the way which 
1 have already indicated. It is obvious 
therefore that as the case rests almost 
entirely upon this confession, the con- 
viotion cannot be supported. The re- 
suit is that the conviction and sentence 
must be set aside and the appellant 
acquitted. 

Bartley, /.—I agree with the order 
setting aside the conviction and sentence 
in this'case. 1 am not however pre¬ 
pared to bold on the legal evidence before 
us that the confession was inadmissible 
on the ground that it was due to an in¬ 
ducement, threat or promise proceeding 
from a person in authority and having 
reference to the charge. I base my deci¬ 
sion on two considerations, first that 
the confession was a retracted confes. 
sion; and secondly, that the extraneous 
evidence adduced by the prosecution in 
support of that confession is not, to my 
mind, of sufficient cogency to warrant 
any conviction being based on the con¬ 
fession itself. I think the position is 
that in the present state of the evidence, 
the accused is entitled to the benefit of 
the doubt. 

Henderson, J .—I agree and have no 
hesitation in coming to the conclusion 
that this confession was obtained by 
means of an inducement. That is the 
explanation which the appellant has 
given in bis petition of appeal, and in 
my judgment it is the only explanation 
which fits in with the facts which have 
now been elicited. The question wbe- 
V ther this confession is voluntary or not 
/ was raisbd at tbs trial; but the prosecu- 
'"Stioo'did not put all tbe facts before,the 
^arned (fudge. Before one can say whe¬ 
ther such a confession is voluntary, one 
wants ta kno^ all the circumstances in 
which was made and the circumstan¬ 
ces under which tbe accused was arres¬ 
ted. The prosecution did. not attempt 
to put these facts before tbe learned 
Judge, but merely examined the Magis¬ 
trate who had recorded the confession. 
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At*, any rate, there was one fact which 
should have aroused the suspicion of the- 
Magistrate. The appellant was not pro¬ 
duced by tbe police. So far as we have- 
been able to ascertain, he was not charged 
with this offence. He was a convidt 
undergoing a sentence of imprisonment 
in connexion with another matter. In 
these oiroumstances, he made a petition 
to the District Magistrate expressing a 
desire to make a confession of various- 
otTences. if the Magistrate bad then in¬ 
vestigated into the matter, ho would 
immediately have discovered that this 
petition was shortly preceded by an ift- 
terview in the jail between the appel¬ 
lant and a C. I, D. Inspector. My sus¬ 
picion is always aroused when the pro¬ 
secution comes into Court with a case 
that as the result of an interview bet- 
'ween a detective and a professional 
criminal, tbe latter is moved to re¬ 
pentance. 

The explanation given at the time 
when tbe confession of tbe appellant 
was recorded was that he had become 
repentant. Had that been so, there is 
no reason why he should not have con¬ 
fessed before. The plain fact of tbe mat¬ 
ter is that this desire to confess followed 
upon tbe interview with a police officer. 
I have no doubt whatever that, apart 
from that interview, this confession 
would never have been made. I also 
agree with my learned brother Lort- 
Williaras that the evidence upon which 
tbe prosecution relied to corroborate ibis 
confession is highly suspicious. The ap. 
pellant never said in his confession that 
he bad kept tbe makri concealed in the 
thatch of the woman's house. There is 
nothing to explain what made the police 
think that it was there or why they 
should think that tbe appellant would 
be anxious to produce it himself. If they 
had really reasons for supposing that 
the makri was where it was found, they 
could have seized it themselves and there 
was no real reason for asking that aeon-, 
vict undergoing a sentence of imprison¬ 
ment should be made over to their cus¬ 
tody. I accordingly agree with the order 
which my learned brother proposes to 
make. 

K.S. Conviction set aside. 
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A. I. R. 1933 Calcutta ^41 / 

■ PeabsOn, j. 

On difference between 
C.«0, Ghose, Ag. 0. J. and Muter, J. 

Pasupati Nath Mukerjee {deceased). In 
tlie goods of. 

Secy, of State and another —Appellants. 

V. 

Parijat Debi and another —Respon- 
dents. 

Appeal No. 16 of 1932, Decided on 
21 th April 1933. 

(a) Succetaion Act (1925), 104 and 302 

—Probate granted to executor—Simuttane- 
e|ii agreement recorded between benefici* 
ariea to have property diapoaed by executor 
not in complete accordance with terma of 
-will—Even though executor agrees to distri¬ 
bute according to terma of agreement, he 
holda property as executor and not as trus¬ 
tee—And heir of residuary legatee who has 
not received share can invoke S. 104 and get 
relief by application and not necessarily by 
suit. 

Per C. G. Ghose, Ag. C. J. and I’earson, J, 
[Mitfer.J., nissenlmg .)—Simultaneously with 
the grant of Prooate to tho Adininistrator-Gone- 
ral of Bengal who was appointod executor under 
will, all the parties benericially interested in 
the testator's estate agreed th;it tho same should 
bo disposed of by tho executor • not in ci.mplote 
accordance with the terms emtainedin the will, 
but in a particular matter desired by them and 
referred to in detail in the sail agreement. Tho 
Administrator-General of Bengal was therefore 
to distribute, and he undertook to distribute, tho 
estate in accordance with the terms of tho agree¬ 
ment annexed to the decree of tho Court ; 

Held ; that the executor held tho pro¬ 
perty as executor and not as Irustoe and that on 
the death of a lesiduaty legatee, who had not re¬ 
ceived his share ifnder tho agreement, his heir 
can invoke the aid of S. 104 and such relief can 
be granted on .an application uiider S. 80-2 and 
that ha need not bo relegated to a suit.[P R4S 0 1] 

(b) Succession Act (1925), S. 214—Residu¬ 
ary legatee bas no right to property till costs 
debts, etc., are paid—Heir of residuary lega¬ 
tee dying before sueb payments need not ap¬ 
ply for succession certificate. 

Per C, C. Ghose, Aij. C.J. ani Pearson, J. 
(Mitter, J , JHssentinij .)—The residuary legatee 
has no right to specific item of property un¬ 
til tho executors have discharged all payments. 
And where tho residue has not been ascertained up 
to the time of tho death of the residuary legatee, 
it is non-existent and there is no “ debt " due 
, to him in bis life-time. Hence when his heir ap¬ 
plies, he need not obtain a succession certificate 
as there is no debt. [P 843 G 2] 

(c) Wilt—Special bequest—Doctrine of re¬ 
lation bock is not appiicoble to bequest of 
residue. 

Pat 0. C. Ghost, Ag. C. J. —In the case of a 
specific bequest, the beneficiary acquires title by 
relation back when tbe exocutoi gives his assent; 
but the doctrine of relation back Is not appli¬ 
cable to the bequest of a residua as tbe residue 
only comes into existence when tho adminlptra- 
tiou is completed. There is no such thing ae an’ 


assent tp a residuary gilt, the whole objqct of an- 
assent being to complete the title of tbe specific- 
legatee to the particular legacy. When the exe- 
QUtor has assented to the varioss speoifio gifts, 
he has a resldum which is available for the. resi¬ 
duary legatees-; Lord- Sudiky v. AUerney' 
General, (1897) A 0 11 and Barnardo's Hopttt: 
V. Special Jncome-iax'Commimmert, (I92iy 3 
ACl.Bef. IP 843 C 31 

(d) Succossion Act ( 1925 ), S. 214 — 
"Debt" is sum of money pUyablo by rooton 
of obligation—Words and phrases. 

A debt is a sum of money which is now payable 
or will become payable in future by reason of a 
present obligation : fi^ebb y. Slenton, 

818 and 86, Cal 996, Itef. (P 881. ,G 1] 

(e) Succossion Act (1925), S. 214 — It is 
enough if succession certificate is produced! 
before decree. 

Per Milter, /.—It is a sufficient compliance- 
with the provisions of S. 214 if the Bnocession. 
certificate is produced before decree : 88 Cal 837 
and 1 / C 254, Ikf. [P 881 0 3J 

L. P. E. Pugh and Clough —for Ap¬ 
pellants. 

S. M. Bose and C, 7. C. Chatterjee — 
for Respondents. 

C. C. Qhose, Ag. C. J. —The facts in¬ 
volved in this appeal, shortly stated, 
are as follows: Ote Pasupathi Nath 
Mukerjee, a wealthy Hindu inhabitant 
of Calcutta, died on 9th May 1919 pos¬ 
sessed of considerable movable and im¬ 
movable properties and leaving a will 
executed by him on the said 9th May 
1919. The Administrator-General of 
Bengal was appointed executor under 
the will. He applied for Probate of the 
said will to this Court on its Original 
Side and a caveat was entered by the 
widow of tbe testator Srimutty Parijuit 
Debi. The application for Probate was 
set down to be heard as a contentious- 
cause aud it was numbered as suit 
No. 13 of 1920. A period of nearly eight 
years was taken to obtain evidence on- 
commission of various witnesses on both 
sides. The suit came on for hearing be¬ 
fore Costello, J., some time in 1928 and 
after the hearing had gone on for 11 
days, the parties benedoially interested 
in the testator’s estate came to a settle- 
ment whereby the caveat was dis¬ 
charged and probate of the ^id ’will 
was granted to tbe Administrator-Gene¬ 
ral of Bengal and it was ordered that 
the settlement or agreement arrived at 
between the parties, which related to- 
the division of the testator's estate in 
manner different from that indicated in 
the will, should be recorded. That ag¬ 
reement will be found printed at pp. 8- 
to 12 of the paper book in this appeal. 



843 Calcutta Secy, op State v. Parijat Debi (C. 0, Ghoae, Ag. 0. J.) 1933 


Shortly after the date of the decree 
granting probate to the Administrator. 
General of Bengal, Tirtapathi Mukerjee, 
son of the testetor died, while an infant 
without leaving any issue, but leaving 
his mother the present respondent Sii- 
^mutty Parijat I^bi as his sole heiress 
'under the Oayabhaga School of Hindu 
law by which he was governed. Under 
the will of the testator, as modided by 
the terms of the said agreement, Tirta 
path! Mukerjee was entitled to a ten an- 
anas share of the residuary estate of the 
testator absolutely. He died without 
the said residuary share being madeO'>er 
to him. The petitioner Srimutty Pari, 
jat Debi thereupon demanded of the Ad. 
ministrator.General of Bengal the deli, 
very to her of the said residuary share. 
The Administrator.General of Bengal 
having failed and neglected to do so, 
ehe applied to this Court on its original 
side some time in August 19.S0. for an 
order that directions might be given to 
the Administrator General of Bengal, as 
«xecutor under the said will, to make 
over to her that portion of the residu. 
ary estate of the testator to which the 
eaid Tirtapathi Mukerjee was entitled 
to. The application came on before 
Gostello, J., who by bis order dated I7th 
March 1931, directed that the Adminis. 
trator General of Bengal should hand 
over, to Srimutty Parijit Debi, Tirta- 
pathi’s share of the residuary estate, 
lees a sum sufficient to cover any claim 
which might be made by the Crown apon 
the footing that she ought to have taken 
•oat a succession certificate as a condition 
precedent to her right to have the said 
residuary share handed over to her. 

The present appeal is by (l) the Se. 
■cretary of State for India in Council and 
•(2) the Administrator.General of Bengal. 
So far as the Administrator General of 
Bengal is concerned, we are informed 
that be has eincethedateof Costel'o, J.'s 
order made over to Srimutty Parijat 
Debi the share of Tirtapathi in the rest, 
'^uairy estate leas a certain sum of money 
which may be required for payment dl 
^uty on a succession certificate, should 
it be beld'-that such a certificate is neces. 
eary to enable Srimutty Parijat Debi to 
obtain the said residuary share. So far 
as the Secretary of State for India in 
Council is concerned, Mr. Pugh's con¬ 
tention is that it ought not to be decided 
on an application under S. 303, Sucoes- 


sian A<jt, that Srimutty Parijat Debi 
automatically stepB into the shoes of her 
deceased sou by reason of her relation, 
ship to him and the operation of bhe 
principle of Hindu law which exempts 
Hindus from the necessity of taking odt 
Letters of Adininiatration in enabling 
them to succeed to the rights of a 
dtfoeased relative. Mr. Pugh’s farther 
argument is that inasmuch as the said 
rsfiduary share coosists largely, if not 
entirely, of Government promissory 
notes and as the obligation in respect 
of the said promissory notes was bet. 
ween Government and the testator's sdn 
Tirtapathi, if the applicant, Srimutty 
Parijat Debi, is to succeed toTirtapa hi’s- 
legal position, she must prove that she 
is entitUd to the benefit of the (debt) 
as between the Goverumentand whoever 
may be for the time being the holder of 
the promissory notes in question. On 
this argument of Mr. Pugh which has 
been advanced before us and which was 
also advanced before Costello, J., the 
latter observed as follows : 

“In other words Mr. Hugh says that boforo this 
lady can get posiesaion of the-e Governmant 
notes, she will have in effect to establish her right 
to have assigned to her the debt owing by the 
Government to her deceased son Tirtapaihi. This, 
if I may say so, is a very ingenii.us argument. 
It is possible that there is something in it. I 
am iftboot to say however that without conei- 
dering the matter further, I am not prepared to 
give an opinion on the matter one way or the 
other I tbiiib that that is a matter which 
ought to be left open. If the Grown still wishes 
to argue that in the citenrastancee of this parti¬ 
cular case there is an obligation on the present 
applicant to take out a enccessiou certilcate 
and to pay the appropriate duty, they ought not 
to be shutout of so doing.” 

For reasons which appear later, I am 
of opiniop that there is no sobstance in 
Mr. Pugh's contention. In this appeal, 
the main question that has been argued 
on behalf of the appellants is that un* 
less Srimutty Parij-st Debi takes out a 
Bocoession certifioa’e, she is not entitled 
to the delivery to her of the said resi- 
duary share, and secondly that she can- , 
not have an order in her favour by' 
means of an application under S 303, 
Succession Act. It will therefore be 
necessary to oonsider and determine 
whether what Srimutt;^ Parijat Pebi 
wants is the payment of “debt" within 
the meaning of S. 314, Succession Act, 
and if not whether there are any real 
obstacles to her recovering the said resi- 
duary share from the hands of the 
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AdmiDigtra^ionQeoeral of Baoggl. lA is 
said tha6 if it be held that there was no 
“debt" and that the residue bad not 
been ascertained, then Costello, J., was 
incompetent to make the order be did. 

* Now, before we go into these questions, 
it is necessary to see what exactly was 
the position of the Administrator-Gene- 
ral of Bengal at the time whenSrimntty 
Farijat Debi made her application. By 
the decree of this Court, dated 8th June 
19:^8, probate of the said will was 
granted to the Admioistrator.Geoeral of 
Bengal and the agreement arrived at 
between the parties ss regards the divi. 
sion of the testator’s estate was ordered 
to be recorded. In other words, siraul- 
taneousiy with the grant of probate to 
the Airniuistrator General of Bengal all 
the parties beneScially interested in the 
testator's estate agreed that the same 
ebould be disposed of by the executor, 
nob in complete accordance with the 
terms oontamed in the will, but in a 
particular manner desired by them and 
referred to in detail in the said 'agree¬ 
ment. The .Administrator-General of 
Bengal was therefore to distribute, and 
he undertook to distribute, the estate 
in accordance with the terms of the 
agroenioiit annexed to the decree of this 
Court. I am of opinion that there is no 
substance in Mr. Pugh's contention 
that from and after the date of the 
decree granting Probate to the Adminia- 
trator-General. of Bengal, he, in the 
eveuis which happened, was not hold¬ 
ing the estate as executor but, by vir- 
tue of the agreement between the par¬ 
ties, as trustee. The Administrator- 
General-of Bengal, if he was to hold the 
property as trustee, could only do so if 
the procedure indicated in the Adminis- 
crator-Genersls Act was followed. That 
obviously was not dons and therefore, in 
my opinion, the Administrator-Gcneral 
loould not hold the estate as trustee. 
Further it is quite clear, apart from 
,evorythiog else, that the stage when he 
could claim to bold the estate as trus¬ 
tee had not arrived wheu Tirtapathi 
died. His sola authority to hold the 
lestate was as executor and he continued 
to do so ia that capacity down to the 
date whan Srimutty Parijat Debi'a ap- 
•plication was made to this Court. 

Tirtapathi was entitled to a 10 annas 
share in the residuary estate. At^the 
time when he died, the residue had not 


been sscertelnedi It was admitted on 
all hands at the hearing before U4 tfaet 
costs, debts and pecnniary legacies had 
not been paid :^ tbe residuary legatee 
had therefore no “property" in any por¬ 
tion of the tesUtor’s estate at the tinssofl 
his death. In other words, the residuary 
legatee, such as Tirtapethi.was, bad nq 
right to any specific item of property at 
ail; and until the executors had die 
charged all payments, there was nothing 
which could be regarded as residdet. see 
in this connexion Led Sudeley v. Jttor- 
ney.Qeneral (l). In the case of a speci¬ 
fic bequest, the beneficiary acquires iitlej 
by relation back when the exeoutorj 
gives his assent ; but the doctrine of xe-{ 
lation back is not applicable to the be¬ 
quest of a residua as the residue only, 
comes into existence when the adminis-l 
tration is completed. There is no aochl 
thing as an assent to a residuary gift,> 
the whole object of an assent being to, 
complete the title of the specific legatee 
to the particular legacy. When the 
executor has asseuted to the various 
specific gifts, he has a residuum which is' 
available for the residuary legatees : Seel 
iu this oounexiou Damardo’s Homes v. 
Special Income-tax Commissioners (2).j 
It therefore follows that the residue notj 
having been ascertained up to the time) 
of the death of Tirtapathi, it was non¬ 
existent and there was no ‘debt’ due to 
Tirtapathi in his lifetime. If there was 
no‘‘debt’’due, DO question of obtaining a 
Certificate under S. 214, Sucoession Act, 
can possibly arise. 

In the events therefore which hap 
pened and the entirety of the estate of 
the testator being in the bands of the, 
Adminstrator-Generai of Bengal as exe¬ 
cutor, S. lOi, Succession Act, is attracted 
to the present case. The section runs 
as follows : 

“ If a legacy ia given in general terms, without 
specifying the time when it ia to be paid, the 
legatee baa a vested interest ip it from the day 
of the death of the testator, and, i{ he dies with¬ 
out having received it, it ahell pasa to his repie- 
aentativaa.” ^ 

It makes no difference that the be- 
quest to Tirtapathi under the will had 
been augmented by the agreement bet¬ 
ween the parties. At any rate, the rule 
laid down in S. 104 is applicable Co this 
case by analogy* Tirtapathi died with- 
i. (l8»7l ’A'(j ii. 

9. (1931) S .4 0 1=90 L J K B 515=1SS Zi.T 
aSOsST TLB 040=03 S J 483. 
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out having received the residuary estate 
and therefore the same passed to bis 
representative. In this ease the repre¬ 
sentative is bis heiress under the Hindu 
law and it is not necessary under S. 212, 
Succession Act, for the representative or 
heiress, she being a Hindu, to take out 
'Letters of Administration or any other 
kind of representation, because the re¬ 
presentative or heiress suiliciently re¬ 
presented and re'presects the estate of 
the deceased. Costello, J.*s order means 
nothing more than this that the Adminis¬ 
trator-General of Bengal should hand 
over the residuary estate referred .to 
above when the administration is com¬ 
pleted, It is not understood why the 
learned Judge was not competent to 
make this order. 

1 now oome to the question whether 
Srimutty Farijat Debi can get the relief 
she wants by means of an application. 
All the parties interested were before 
Costello, J., and there is no reason what- 
soever why relief should not be granted 
to Srimutty Farijat Debi on an applica¬ 
tion such as she made, seeing that no 
intricate questions of fact had to be de¬ 
termined on evidence of witnesses. Pro¬ 
cedure after all is mere machinery; and 
in my opinion Srimutty Farijat Debi 
could get all that she wanted by means 
of an application whether one treats 
the application as coming either under 

302, Succession Act, or under S. 28, 
Administrator-Generals Act. There are no 
oompelling reasons to hold that she must 
be driven to a suit. It is all form; but if 
there is no substance behind the form, 
Ccnrt will not hesitate to grant that 
relief to the applicant to which she ap¬ 
pears to be entitled. The result there¬ 
fore is, that in my opinion this appeal 
has no substance and should be dis- 
missed. The Administrator General of 
Bengal will pay his own costs; but so 
far as the Secretary of State for India 
in Council is 'concerned, the same will 
come out*of the estate. Srimutty Fari¬ 
jat £)ebi,will pay her own costs. ,A3 
however my .learned brother is of a dif¬ 
ferent opinion, the matter must be re¬ 
ferred to>a third Judge under Cl. 36, 
Letters Patent. 

Mitter, J .—I regret I am unable to con¬ 
cur in the judgment of the learned Acting 
Chief Justice which has just been read. 1 
regret it all the more, as the question 
raised by this appeal is one of odnsi- 


decable, importance as it affects the 
stamp revenue of Government on the 
one hand and concerns the liability of 
the subject iorpay considerable amount 
of stamp duty to the Crown on the 
other. I have therefore given my most 
anxious consideration to the case and 
I am constrained to arrivo at the con¬ 
clusion that this appeal should be al¬ 
lowed for reasons to be detailed here¬ 
after. This is an appeal from an order of 
my learned brother Costello, J., by which 
be directed the Administrator-General 
to hand over to the respondent Sree- 
mati Farijat Devi her son’s (Tirthd- 
pati’s) share of the residuary estate 
left by Pashupati Mukherjee, husband 
of the respondent, less a suilicient sum 
to cover any claim which may be made 
by the Crown on the footing that the 
“respondent ought to bavo taken out a 
succession certificate as a condition 
precedent to her right to have the funds 
handed over to her. The appeal is pre¬ 
ferred both by the Secretary of State 
for India in Council and the Admiois- 
trator.General of Bengal who have ap¬ 
peared through the same counsel. It 
is necessary to state the facts with 
sufficient fulness in order to decide the 
questions of law that fall for deteriniua- 
tion in this appeal. The facts are these; 
One Pashupati Mukherjee, who was a 
Hindu resident of the town of Calcutta, 
died on or about Otii May 1919 possessed 
of considerable movable . and immova¬ 
ble properties situate within and out-- 
side the local limits of the ordinary 
original jurisdiction of this Court hav¬ 
ing before his death and on 9th May 
1919 made and published his last will 
and testament in the English language 
wherebv ho appointed the Adminis¬ 
trator. General of Bengal, or failing him 
the OfiBcial Trustee of Bengal, as the exe-. 
cotor. By the said will, after making! 
certain specific bequcsis and making 
provisions for certain annuities and for 
the marriage of hisdaughter, the testator 
disposed of the residue of his estate in * 
the following terms: 

"Half o( my estate shall be divided eqnallyj 
among tie sons ol my late lamented elder bro* 
tber, and the remaining half shall be divided 
among my children in the proportion of two 
shares fora male child and one share for a 
female child." 

Pashupati was survived by bis widow 
Farijat Devi, bis son Tirthapati, his 
daughter Protima and bis brother’s sons. 
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After the death of the testator *the 
A-iministrator-Ganeral of Beogai as the 
exeoator named in the will applied to 
the High Court in its testamentary and 
intestate jurisdiction for the grant of 
probate of his will. Caveat was en¬ 
tered in the said proceedings by Parijat. 
Eventually the parties came to a settle¬ 
ment wbefeby probate was granted to 
the Administrator-General of Bengal 
and certain terms were arrived at for 
the disposal of the properties. Those 
terms were incorporated in the decree 
in the sense that the said agreement 
was also recorded and the Court certi¬ 
fied also that the agreement was for the 
benefit of the infant defendants in the 
probate suit and the Ca'mat was dis¬ 
charged. Amongst other things the 
share of Tirthapati in the residuary es- 
state was increased to 10 annas from 5 
annas 4 pies given by the will’ and the 
share of Protiraa was decreased from 2 
annas 8 pies given by the will to 2 annas. 
The details of the agreement are given 
on pp. 8, 9. 10 and 11 of the 

paper-book. The decree which recorded 
the agreement is dated 8th June 1928. 
Shortly after the decree Tirthapati, the 
only son of the testator, died on 6th 
May 1930. Messrs. Dutt and San wrote a 
letter to the Administrator-General of 
Bengal on behalf of their client Parijat 
Devi of making over to their client all 
the properties belonging to Tirthapati 
in the custody of the Administrator- 
General. On 30tih May the Administra¬ 
tor- General wrote to Messrs. Dutt and 
Sen that the estate of Pashnpati Mukhev- 
jee had not been fully administered as 
the residuary estate had not been divi¬ 
ded amougst difFeront residuary legatees 
and further that before the securi¬ 
ties to be earmarked to the estate 
of Tirthapati Mukberjee could be made 
over to the persons beneficially interes¬ 
ted, administration to that estate must 
be obtained. On 4tb June 1930 Messrs. 

, Dutt and Sen wrote back to the Admi- 
niatrator-General and in that letter oc- 
curs the following passage: 

“As a stake holder we do not think it ja withiu 
your province to go into the question of oat 
client’s interest in the estate which she has is* 
heriled aa the heiress of her son.” 

I will have to ratnrn to this passage. 
On 14th Jane, Messrs. Dutt and Sen 
wrote a letter to the Administrator- 
General, Bengal, in which they aeked 


the AdminikHrator-Geoeral to let them 
know what acts beyond the division of 
estate declared by the decree remained 
to be dona. On Slst Jane the AdmI. 
nistrator-General acknowledged the re¬ 
ceipt of the letters dated 4th, nth ahd 
nth June and wrote’, to Messrs. Dutt, 
and Sen a letter stating that the speoi- 
fio legacies had been paid except those 
payable, to the minor legatees^bntall the 
costs had not been paid nor had the re¬ 
sidue been allocated to thh residoary 
legatees. lo this letter it was iartheT 
pointed out that the question of repre¬ 
sentation to Tirthapati MnkherjiM's 
estate had been raised at a certain 
meeting and accepted as being neosssary. 
There were oertain other eorrespondenos 
between the Administrator-Gaheral and 
Messrs. Dutt and Sen between 8rd and 
nth July to whioh it is not necessary to 
refer. On the lltb Messrs. Dutt and Sen 
wrote to the Administrator-General en¬ 
quiring whether the latter was prepared 
to pay to Parijat Devi 10 annas share of 
the residuary estate. In reply, on 17th 
July 1930, the Administrator-General 
pointed out that the question of pay¬ 
ment of 10 annas share of the income of 
residuary estate to Parijat Devi also de¬ 
pended on the question of Tirthapati 
Mukherjee’s estate being represented. 
On 18th July Messrs. Dutt and Sen 
wrote back saying that they noted the 
fact that the Administrator-General was 
not willing to make over the corpus of 
the residuary estate to their client and 
was even nnwilling to pay the income 
from the same. 

On 12th August 1930 a Master’s sum¬ 
mons was taken out to the effect that 
an application would be made on behalf 
of Parijat Devi for direction to the Ad¬ 
ministrator-General to make over to her 
a portion of the residuary estate of the 
testator now in the hands of the Admi¬ 
nistrator-General under the decree men¬ 
tioned in the application. The appli¬ 
cation whioh is set forth at p. 2 of the 
paper book recited the settlemenl* where¬ 
by probate of the will was granted to 
the Administrator-General and certain 
terms were arrived at as regards the dis¬ 
posal of the properties. It also reoited 
the death of the applicant’s son Tirtha¬ 
pati and stated that the applicant was 
his sole heiress under the Bengal sohpol 
of Hindn law. It reoited 'the fact that 
notwithstanding the petitioner’s re- 
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peatedly calling upon the Administra¬ 
tor General to make over to the appli¬ 
cant her share in the residn&ry estate 
the Administrator-Oeneral retaaed to do 
BO. In para. 7 of the said petition she 
submitted that no representation was 
^cecessary to be taken by her to the 
estate of her deceased son Tirthapati 
and that as a mother and heiress under 
the Hindu law she was entitUd to 10 
annas share in the residuary estate of 
the testator which was directed to be 
made over to her son under the decree 
which recorded the terms of settlement. 
In reply to this petition the Administra- 
tor-Oeneral stated amongst other things 
that until the applicant took out repre¬ 
sentation of the estate of Tirthapati 
Mukherjee she could not claim the 
estate to be made over to her and she 
could not give the Administrator-Gene- 
ral a proper end legal discharge. It was 
also objected that as in any event the pro. 
parties which were likely to be made 
over to her consisted mostly of Govern¬ 
ment s curities of a value which, on the 
allocation of the share of Tirthapati 
Mukherjee in the residuary . estate, 
might come op to Bs. 25,00,000, the peti¬ 
tioner should take out representation at 
least for such securities. As the ques¬ 
tion raised by the Administrator General 
affected a considerable amount of stamp 
duty payable to Government notice was 
directed to be issued to the Grown in 
order that the Grown might be repre¬ 
sented at the hearing and the question 
argued as to whether the applicant was 
liable to pay duty. The Grown appeared in 
these proceedings and contended that the 
applicant ought to have taken out a suo- 
oession certificate as a condition pre¬ 
cedent to her right to have the funds 
handed over to her. Costello, J., how¬ 
ever refused to decide whether the ap- 
plicant was liable to pay the stamp 
duty, but in order that the Grown's 
right on this behalf may not be pnreju- 
diced, mad« the following remarks: 

"The Crpwn is not to be prejudlcod in any 
way by the making of this order, and I direct 
the Administrator-General to retain the appro¬ 
priate snm which 1 have already mentioned for 
a period of ChrSe months. If no-proceedings are 
takrn by the Crown within that time the 
amonnt outstanding will also be banded over." 

With these remarks the learned Judge 
directed the Administrator-General to 
hand over to Farijat Devi Tirthapati's 
share of the residuary estate less a suffi¬ 


cient sum to cover aoy olum which may 
be made by the Grown upon the footing 
that the applicant ought to have taken 
out a succession certificate as a bonds, 
tion precedent to her right to have the 
funds handed over to her. GostelJo, J.*, 
refused to decide whether the applica¬ 
tion of Farijat Devi was an application 
under S. 302, Succession Act of 1925, as 
was contended fur on her behalf. The 
application was made to the Court in 
its testamentary jurisdiction and not 
the Gourt in its ordinary original civil 
jurisdiction. The learned .Tudge pro¬ 
ceeded to deal with the application on 
the footing that as all the necessary 
facts and oiroumstanoes were before the 
Gourt and indeed all the persona who in 
any way could be said to be interested 
in the matter were fully represented, it 
Was of no importance whether or not 
the application wan in technically cor¬ 
rect form, and so treating the applica- 
tion the learned-Judge made the order 
as already indioater^t 
Against this order the present appeal 
has been brought both by the Admini¬ 
strator-General and the Sacrptary of 
State for India in Gounoil. Mr. Pugh 
appearing both for the Crown and tba 
Administrator General has, in an able 
argument, contended that the learned 
Judge was iu error in passing an order 
for tbe payment of the share of Tirtba- 
pati Mukherjee in the estate of Pashu- 
pati Mukerjee by the Administraror- 
General to Parijat Devi, without decid¬ 
ing that the title of Panjat Devi to 
Tirthapati’s estate could be proved 
otherwise than by producing a siicces- 
sion oartifioatfl relating to the estate of 
Tirthapati. Ha haa further coutesded 
that as the share of Tirthapati depen¬ 
ded upon a compromise effected after 
the death of Pashupati and no longer 
depended on the will of Pashupati such 
share could only be dealt with in the 
ordinary original civil jurisdiction by 
a suit or on originating summons and , 
not in. the testamentary jurisdiotion- 
His contention is that as the bulk of 
the estate consists of Government pro¬ 
missory notes of ooneiderible value in 
tbe hands of the Administrator-GeneraU 
the Administrator General was a debtor 
to Tirthapati under the terms of tbe 
agreement which was recorded in tbe 
.decree issning probate, and on the death 
of Tirthapati he became a debtor to 
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Parijat Devi and no deorre should harre 
beeo passed or order made eNiainot a 
debtor of Tirthapiti for payment of his 
debt except on the produoti >d of a sue- 
' cession certificate as is required by 
S. 214, Saccession Act Mr Pugh, 
araaes that after tbe agreement the 
Administrator.General was holding the 
estate hot in terms of the will but. in 
terms of the family settlement arrived 
at between the beneficiaries ander the 
will. It is said that everybody 
agreed to put aside the disposition 
of^ the will and the Administrator- 
General was holding as a person who 
has assented to t^^e terms of the agree¬ 
ment, and he could not be holding as 
executor anv longer after having assen¬ 
ted to the legacies in terms of tne aeree- 
meut. In support of this proposition 
the learned counsel has relied on two 
decisions, George Attenborough k Son v. 
Solomon f3J, and Wise v. Whithhurn (4). 
These oases are authorities for the pro- 
position that when an executor assents to 
a specific legacy the elTa^t of the assent 
is to strip the execut'TS of.their title as 
executors and to clothe them with a 
title as trustees. Hafereoce in parti, 
cular is made to the following passage 
in the judgnent of fjord Chancellor 
Haldane in Attenborough's case (3): 

“The execniofs had loni; ago lost their vested 
right of property as expcators and become, so 
far as the title to it wa^ concerned, trustees 
under tho will. Clxeciitors they remained, but 
tbav were axecutoA) who had become divested, 
by their asserit to the disposition of the will, of 
the properly which was i heirs rirtule nfftcii 
and their right in rem, their title of property, 
bad been transformed iutoiv right in personam, 
a right to get the proport.v back by proper pro¬ 
proceedings .against those in whom the property 
should ^ vested if it turned out that they re¬ 
quired It for payment of debts for which they 
had made no provision.’’ 

This decision does not apply to the 
case of a residuary bequest and is 
not of much assistance. It is argued 
that there is a reorganisation of the 
whole bequest and the applicaticn of 
Parijat could not be an application under 
S. 302, SaocessioD Act, for she is not 
relying on the will but on the agreement 
which alone entitled Tirthapati to 10 
annas share in the residuary estate much 
in excess of the share allotted to him 
under the will. It is said that she was 
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really entering into the realms of eon- 
tract and was asking for performanoh of 
the terms of the contract abiob entitled 
her SOD to a 10 annas share of the netti 
residue after the payment of ^ costs and 
certain legacies. This argumant reso¬ 
lutely and ably advanced by Mr, Fugb, 
is deserving of careful cqnsideratmn and 
to my mind there seems to he consider- 
able force in this contention which I 
shall examine presently. Mr. S. M, Bose 
who appeoTS for Parijat Devi contenda 
that Attenborough's oase (S) is 'distin¬ 
guishable, for in that case the executors 
were also trustees appointed by the will 
and the estate bad been fully adtninis^ 
tered and consequently executors ceased' 
to be executors and argues that in the 
present oase the administration bad nob 
been complete on the date of application 
and that therefore the Court in its testa- 
meotary jariadiction has jurisdictLn 
under S. 802, Succession Act, to giva 
general or si ecial direction in regard to 
the administration of the estate. He 
argues tbs t the effect of the agreement 
is mutual assignment as between the 
beneficiaries for it is said that the will 
W4S not altered in any way but that 
Parijat was getting a portion of the resi. 
duary estate under the will and she waa 
getting something more from those who- 
are entitled to the excess under the 
terms of the will. It is difficult to my- 
mind to accept this contention in view 
of the fact that her son could not claim- 
10 annas share of the residuary estatu 
except ODiirr the agreement and the 
agreement could only be enforc-d by a 
suit. For as WoodrofTe, J., points ou4i 
in the case of Eamal Kumari Devi v. 
Narendra Nath Mukherji (5), where the- 
circumstances were similar to the pre¬ 
sent oase : 

" There could be no 'amended probate’ as 
stated in the ekrarnamah, but when a testamen¬ 
tary instrument is propounded and a caveat 
again°l the grant is entered, it is common prac¬ 
tice that opposiciou to the grant should be with¬ 
drawn upon terms. Upon this being done, the 
promovent proceeds to prove the will un'^ess 
probate has already b.en granted in common 
form. In such a cose and according to the prac¬ 
tice on the original side of the Oourt tho ca>eat * 
is discha god' and the grant made. £ach an 
order is alone within the scope of the suit; But 
if a settlemeut has been arrived at under which 
opposition ha« been withdrawn, it is recited in 
the decree that the parties have agreed to terms 
of settlement and it is ordered that such. ternti^ 
be recorded. 7he terms are then recorded in a . 

fi. (1809)110 6787 
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schedule enuexed to the decree. Such term*, 
when as they ordinarily are beyond tbs scope (^f 
the suit are not the subject matter of the decree, 
and if not carried out, must be enforced by sopa* 
rate suit." * 

lb is impocfcanb to remember in this 
odnnexioD that the applicant treated 
,the Administrator-General as a mere 
fitake-bolder in her solicitor'a letter dated 
4th June 1930 to which reference has 
already been made. Mr. l^ose however 
relies on the observation of Woodroffe, 
J., in Kamal Kumari'a case (5) to tbe 
effect that the agreement in question 
recorded in the decree granting probate 
may ha given effect to either by a redis¬ 
tribution by and amongst themselves 
after tbe exeontor shall have made over 
the property in terms of the will or 
without waiting for such a distribution 
in conformity with the- will by a direcv 
tion given by all benefioially interested 
to the executor to give direct effect to 
the agreement which tbe parties have 
arrived at as to the disposition of the 
properties given to them by the will. 
Sappose the executor refused to give 
■effect to tbedirection of the beneficiaries: 
a suit will have to be bronghb. Tbe 
agreemenb could only be enforced by an 
action and'oould not be enforced in the 
■oouree of administration, for it is not 
part of the decree in the probate action. 

Mr. Bose next argues that under 
S. 104, Succession Act, an executor has 
to pay tbe legacy to the legatee and that 
if tbe legatee dies before receipt the 
person to receive the legacy is the heir 
of the deceased legatee. Mr. Pugh in 
reply says that S. 104 can have no ap¬ 
plication as there is no question of any 
legacy of the residuary estate under the 
will but there is a question of succession 
to the residuary estate as under the 
agreement, and he wants us to reject tbe 
contention of Mr. Bose based on S. 104. 

I have already given my reasons for 
holding that the present application is 
based on the agreement. In this' view 
Mr« Pugh^ contention must be accepted. 
It may‘be difficult to give effeot to tjie 
contention of Mr. Pugh, that the Admin- 
istrator-Ganeral waa bolding tbe estate 
of Tlrthlipati not as an exeentor in terms 
of the will but in pursuance of the agree¬ 
ment! Tbe difficulty is occasioned by tbe 
fact that the Adminiatrator-General’s 
functions, duties and privileges are re- 
*galated by the statute and in view of the 
.provieions of S. 27, Administrator-Gene- 
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rak Act it is difficult to ascribe to the 
Administrator-General any other capa¬ 
city than that of an executor. 

It is howevefk a fallacy to suppose that 
merely because the Administrator-Geqs- 
ral functions as an executor the provi¬ 
sions of S. 101, Succession Act, must 
apply to the case, for in order to attract 
the provisions of that section it is essen¬ 
tial to show that tbe legal representa¬ 
tive of the deceased legatee was asking 
for.the handing over of the residuary 
estate as in terms of tbe will. And this 
essential element is lacking in the pre¬ 
sent case and Parijat Dobi's application 
is not on the footing of the bequest but 
on the footing of the family arrangement 
which in my opinion could only be en¬ 
forced by suit. S. 104, Succession Act, 
cannot in my judgment, be attracted to 
'the facts of the present case for is the 
lady Parijat Debi resting her application 
on the ground that as the residuary 
legatee, her son, had died before the re¬ 
ceipt of tbe legacy which consisted of 
fi annas 4 pies of 2/3rd of 8 annas share 
of the residue as mentioned in the will 
it has passed to her as his sons legal re¬ 
presentative, or is she resting her ap¬ 
plication on tbe family arrangement 
which entitled her son to share in ten 
annas share of a different residuary 
estate? There can be no doubt that she 
is resting her case to succeed to the son’s 
share in the residuary estate as defined 
by the agreement or family arrangement 
which has been certified by the Court as 
being beneficial to the infant benefi¬ 
ciaries. She has travelled from the 
realm of bequest into the realm of con¬ 
tract and it is from the latter region 
that she makes the application 'to the 
Court. As a result of the family 
arrangement, the residuary estate of 
Tirthapati has not only changed in form 
bat in substance. It has swelled from 
five annas four pies of one residuary 
estate to ten annas of a different resi¬ 
duary estate, and it is this different and 
larger residuary estate that she is asking 
the Administrator-General to make over 
to her and the latter rightly says: 

" I am willing to give the sum to yon provi¬ 
ded you produce a SucoeeaiOn oertifioate for ibo 
bulk of Government securities to show yon are 
entitled to succeed to your son." , 

The next argument of Mr. Bose may 
be summed up as follows in his own 
words; 
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''Where however the legacy Is e residuary one. 
or, ia other worde^ ia the case of rMltSfoary M' 
quest the exeeatot is aot requited to give bis 
assent to any such legaoy untii he has distribu¬ 
ted dihe estate in accordance with the direotioas 
in the will. As a matter of fact iftbe.estate has 
been distributed prior to the handing over of the 
residuary bequest no question arises of the exe* 
cutor’s giving his assent, because when the estate 
has been distributvd the executor’s functions 
come to an endiand the residuary estate is taken 
by the residuary legatee as a matter of eourse. 
Therefore it is said that until the residue has been 
ascertained the residuary legate? cannot be des¬ 
cribed as the prop'iotor of the residuary bequest: 
see in this connexion Ganoda Sandariv. Nalini 
Ratijan (6). It follows from what has been stated 
above that a residuary legatee at any point of 
time between the date of the death of the testa¬ 
tor and the date when the residuary bequest is 
banded to him can look upon the residuary be¬ 
quest in the hands of the executor as a debt due 
to him. That follows from what has been stated 
above and put in the fewest possible words, for 
the reason that the residue ia not ascertained 
until the moment when the residuary bequest is 
handed over to the residuary legatee. If what 
has been stated above is oorroot, teen whether 
the application of the present respondent was 
headed ‘in the testamentary or intestate juris¬ 
diction’ or ‘ordinary original civil jurisdiction, 
the substance of the matter will have to be 
looked at and the application would lie under 
S. SO-i, Succession Act, and also under S. ‘28, 
Adminisfeiator-Generars Act." 

Id sapporti o( Mr. Bose’s contention 
that the residue is not ascertained until 
the moment when the residuary bequest 
is handed over to the residuary legatee 
reliance has been placed on a decision of 
the House of Lords in the case of Dr. 
Barnardo's Domes v. Commissioners for 
Special Purposes of the Income-tax Acts 
(2). It is necessary to state the facts of 
that case in order to see if it has any 
application to the state of facts in the 
present case. The, facts are these: A 
testator whodied on Hth November 1914 
by his. will bequeathed the residue of bis 
property, which consisted of stocks and 
shares to a ehadtable iostitntion absolti- 
tely. Between the date of the testator’s 
death and 4tb December 1916, when the 
residua was finally ascertained and distri¬ 
buted, the executors received inoome of 
the estate from which income-tax had 
been deducted at the source. The in- 
come so received by the. executors was, 
part, of the fund handed ovSr in duo' 
coarse by them to theobsritatde iissUttf- 
tion. The ipstitutioh the,retvra . 

of the inoom^ta^ 

ground that the deduetlon wks . 

to S. 105, Ineome-tsx 
In this state of facts .i^t.jras hel4i' that 
‘c. Wosfse OaTaaWi i o'sis* 
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until the dsi^,.when the residue oNts 
ssoertain^ t^jln^ttation had no 
party ih ai^y'iiiiiO^fie inTestment fqfia^' 
ing part olt^ .SAtaiei* in the iiiooitt»' 
therefrom, thstilw'lfsjrn^t by dedtte. 
tion of inoome.;|sir.'Wl^Se^-bX 
tors in respect of the inddme'Aso not 
made on behalf of the inetili.nt&^' and 
that the . institution was' poi 

entitled to repayment of the iiM<>lf'^^ax 
BO paid. On the authority of ^ki 'ease 
it is argued that the legatee of. a; 
in a residnehas no interest in a&y'of the', 
property ,the testator nhti} theimei^lfiB 

has heen Sisestfained.*. Sis right ie.to . 
have the estate; preperiy adipihiMfSed 
and applied Spt hia benefit 
ministratioii is ocittiplete, an| 
stress is laid on a passage in the oSBl^^; 
of Lord Atkinson.whfoh runs ftS: 

Tbs COM of Lord iSwdeky ▼. - 

ral (l) deiced in (his Eousa eonoi(»lvaly.sii|[,h:/ 
lisfaod that- until the olaiuu agaiu^St tha - 
tor's estate lor debte legaeiee,' teei»ta«)£My .. 
peusesetoi, have been satlafiSd, tha.TeddaS'doM 
not come into actual ex'lsteuoe, Zt-'k-as^y 
existent thing until that event haa ooqpij^d. 
probability .that' tbera will bs a tesid.tM is mitt 
ouough. It znhst bo actually aaberadof^l". '. 

The decision before the .Hottse of 
Lords cannot goveirh the, prseeh'lt .case, 
for it is not the case of eitheh party that 
the residue of TirthapathPs /estate,; had 
not been ascertained at the date of tlU 
application. As a matter of fact the 
Administrator-General ^ bis reply to 
the Master's summons states i.n para. 5, 
01. (11) that the properties which were 
likely to be made over to- her consisted 
mostly of Government apenrities of a 
value which, ou the allocation of .the 
share of Tirthapati Mukherjee in the 
residuary estate, may come up to Hupees 
25,00,000. The'*applicant. FarijatDebi 
also made the applioation a^ing for an 
order for a. payment (4^the share of 
Tirthapati ih the residuary estate on the 
footing that the residue had been ascer- 
tained prior date of the applioa- 

tiou, and Mr>' ]^h rightly {Xiihts out * 
that the tivc^ a^gioments, namely that ^n 
the one hand Fsrijat iseutitled to an 
order for payment of the residnary. 
estate and pa ths other hand^at rasi- 

.dnary estate bed net.yel been essertained, 
are mutuatlsf dcsitruetive' The Adodnis. 
tiftthr pfehetel iin^me of.vthe .letters sasy 
thst the ettiite bad nht'been completely 
adminhttaiwd'as the rthidnsry estate bod 
not been divided amongst the different * 
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residuary legatees. That is a very dif¬ 
ferent thing from saying that the teei- 
dnary estate of Tiithapati had not been 
ascertained. The question whether the 
residue had been ascertained and the 
^bequest assented to by the executors or 
trustees is a question of fact and must 
depend on the oiroumstanoes of each 
particular case : see Comfnissioners of 
Inland Bevenue v. Smith (7). 

" The questioqin all oases is as the adminie- 
tration o{ the eetate reached a point of liponess 
at wWoh you can infer an assent, at which you 
oauinfer that the residuary estate fau been as- 
eettafaed and that it is outstanding and'not 
himdad over merely for some other reasons.*’ 

Looking broadly at the facts disclosed 
by the correspondence it appears that 
the residuary share of Tirthapati’s estate 
had been ascertained to be about Bupee 
35,00,000. Indeeed it does not appear 
that the applicant took the objection be¬ 
fore the learned Judge that the residuary 
estate had not been ascertained and for 
a vei^y good reason, namely if she took 
up thfat position it would out away from 
tne ground of her application for pay¬ 
ment of Tirthapati’s share in the residu- 
ary estate to her. Even assuming that 
the residuary estate had not been as¬ 
certained it is doubtful whether for the 
purpose of probate or succession duty 
payable by the executor of the person 
entitled to residuary estate who died 
after executing a will and before the 
undue is asoertaiued, the residuary estate 
■ should be regarded as non-existent. 
This doubt of mine is based on an exa- 
mination of the case of Lord Sudely v. 
Attorhey-O^i^al (1). In the case of 
Jjord, Sudely the facts were these : The 
Honourable Algernon Gray Tollemache 
by his will and codioil after bequeath, 
ing various legacies and annuities gave 
one-fourth part of the residuary estate 
to his wife Mrs. Tollemache. The testa- 
tor died in 1893, domiciled in Ebglahd, 
and the will and codicil were proved in 
England by his executors who were 
domiollei in England. The testator’s 
edtate inolnded mortgages on real estate 
in New Zwdand. His wife died in 1893 
and her will was proved in England by 
her e^eoqtoie. In estimating the pro¬ 
bate duty payable npdn hex one^foarth 
share, of her hnsband’s reaiduery per- 
eonal estate the executors exclucled the . 
value of the New Zealand mbrtdages 
which in all exceeded ^440,800. The 
7 . (1980) iKfifta. ' ; ' 
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Attorney Gaheral having filed an 
information against the executors of the 
widow of the testator claimed that one. 
fourth of the value of the New ‘Zealand 
mortgages ought to have been included' 
for probate duty. The executors in tHeir 
answers to the interogatories stated 
that at the time of the wife’s death 
her husband's personal estate had nob 
been fully administered and was in 
course of administration; that one legacy 
only given by his will then remained 
unpaid; that the amount of the clear 
residue had not been ascertained; but 
that it had been ascertained that there 
would be a large residue (excluding the 
New Zealand mortgages) over and above 
the debts and legacies, and that that 
fact had to the best of their belief been 
' communicated to the wife during her 
* life by her husband’s executors; that no 
appropriation had been made of the New 
Zealand mortgages, nor of any securi- 
ties or portions of securities to particu¬ 
lar shares of the net ultimate residue. 

In these circumstances the House of 
Lords, affirming the decision of the Court 
of appeal, declared that one-fourth part 
of the value of the New Zealand mort¬ 
gages, forming part of the husband's re- 
siduary personal estate, was liable to 
probate duty under the Customs and 
Inland Bevenue Act, IStll, as part of the 
estate and effects of the wife, in respect 
of which probate of her will was granted 
to the defendants, and ordered them to^ 
pay the amount of that duty. The basis 
of this decision of their Lordships was 
that there was no right to the particular 
New Zealand assets in Mrs. Tollemache 
or her executors, but that she bad right 
to—and what her executors had right to 
—was one-fourth of the clear residue of 
Mr. Tollemache’s estate, that is to say 
what remains of his estate after satisfy¬ 
ing debts and legacies, and that it was 
impossible until the estate was fully ad¬ 
ministered to say of what assets the re- 
sidnary estate would consist of. Mrs. 
Tollemaehe’s executors were required io 
pay probate duty on one.fourth part on 
the valne of New Zealand's mortgages 
also. This ease thewfore shews that for 
the purposes of probfitedniy the interests 
of tb«i executors'Af!.:li{|S-;!l^llemaebe in 
her'\httsband’a resi^nary, estate were 
taken into aeoount iu aisestisg probate 
duty. Oq the authority of;Ahia ease it 
would be right to held that Parijat l^vi 
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might have bad to pay the duty, \t 
waa required to take out letters'of ad. 
ministratioa even before the* ascertain, 
mept of the residuary estate of Tirtha. 
-■ pati. But as she is a Hindu it is not 
oMigatory on her to take out letters of 
administration to Tirthapati’s estate. 

The question still remains whether 
the bulk of the properties which oonsist 
mostly of Qovernment securities of value 
of Bs. 35,00,000 and which may be alio, 
oated to the share of Tirthapati iu the 
residuary estate, may be regarded as a 
debt for which succession certificate is 
ndcessary, under S. 214, Succession Act. 
It is argued by Mr. Pugh that the Gov¬ 
ernment securities should be regarded as 
a debt due from Government to the Ad- 
mi nistrator.General and the sum repro- 
senting the value of the said Govern- 
raent securities mi.”ht bs regarded 'as a 
debt due from the Administrator-Gene¬ 
ral to Tirthapti, for the Administrator- 
General holds the assets in his hands 
and was bound to pay Tirthapati if ha 
was alive in pursuance of the agreement 
entered into between several beneficia¬ 
ries under the will of Pasupati as sjon 
as the 10 annas residuary share was as 
certained. 

It is now wall settled so far as this 
jCourt is concerned that a debt is a sam 
|of mousy which is now payable or will 
Ibecome payable in future by reason of a 
present obligation. That is the defini- 
Ition given by I>indloy, fj. ,T., in Webb v. 
Stenton (8). That is also the definition 
of the word "debt” as used in S. 4, Sue. 
oassion Certificate .\ot, which now cor¬ 
responds with S. 214, Succession Act: 
see the decision of the Fall Bench in 
Banchet, Ham Maeumdar v. Adyanath 
BhaBtaoharyya (9). By the terms of the 
will and the agreement there was a pro¬ 
mise to pay the residue when ascertained. 
There can be no doubt that on the data 
of the agreement Tirthapati became be¬ 
neficially interested iu 10.annas share of 
the residuary estate. The araoaut of the 
residue was aseertained after his death. 
The Admluistrator-Gener^ was indebted 
to Tirthapati for lO-annas'share of what^ 
ever amount might eventually be detelr- 
min!^ to.be:the netrseiduq, On Tirtha-. 
PKti's death.hii th^ther^Per'ijat Bevi as 
his sole heiijjws became entitled to re- 

"b. (iSiTirQBD ftlBssBl L J Q B AhissiS 
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cover that debt from the band 4 
Adminietratpi General, and in vienr:. pif 
the provisioneof B. 214 she>pnld 
recover the amount of the raiadne^whleh 
consists of Qoveiipment scQatitipe the 
value, of Rs. 25,00;00ff on pjjodabtipit of a 
suoceasioa certificate, The.' rijfhfej^ ,« 
residuary legatee or heir |s only' 
in the ultimate residue which 
main for/final distributiaa^fti« ;W lha 
liabilities of thee8tate4nCl.ndihg the.jBx- 
penses of adminiatration hayebcfmcat^. 
fied. It ie'hot a.eoottngeyt xij^t'but ';a 
right transmissible by sale ahai the ^r. 
chaser from a residuary legatee or - heir 
buys subject to^;,4ny .. disposition - Which 
may be made of the deceased's .q^to in 
due course of administration: ntti; 'C}i^ 
terput Singh v. Maharai 

It was a debt, in toy opinibh,- .dee.- ;to 
Tirthapati in his lifetime alth^gh it 
became payable after his death, a'ft^ 
the residua was ascertained, IjO-aapar 
share of which was payable toTirthapkti 
in terms of the family arrangement, tat 
reasons given before I will treat this ap¬ 
plication of Parijat as a suit in the 
ordinary original civil inriadiotion of 
this Court and hold that she is nut enti- 
tied to recover the Government Seen- 
ritiaa of the value of 88.26,00,000 with¬ 
out production of a Suacession Oertifi- 
cate iu respect of Gotornment seenri- 
ties. 

I would therefore set aside the order 
of Costello, J., and declare that sbe is 
entitled to recover the ,Ito. .26,00,000 
worth of securities in the hands of the 
Administrator-General, it being a oondi. 
tiou precedent to such recovery that she 
produces a saooession certificate in this 
Court within a time to be fixed by thei 
Court. It is now well settled that it is 
a snfiloient complianoe with the provi¬ 
sions of S. 214, Socceseion Act, if the 
succession certificate is produced before 
decree : see Kumar Ghandra Kiahore v. 
Praaanna (U), Sitai v. Afa.' 

nick (12),. It is stated.in this coro that 
the Admini^trator-Geueral has ,alrMdy 
made over about 28.00,000, twanty-tbrec 
lakhs, to Srimati Parijat Dabi and holdw 
about two lakbs worth of Governpient 
securities in his bends. From ont o! this 
sum Parijat Debi shbnid be required to 
pay tba necessary duty for obtaining 

10 .'{1506) 89 Cal i9««s89TAT{P'(j). ■'—’ 
XI, (laui to Cal 89 ?ss 9 I C 19»sa88 I A 7(PQ)., 
1», (1909)1 Z09M. V ' 
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anccession oertifioate and the sncoasdon tl^ agreement was ordered to be re- 
certifioate may be produced in this corded, and it was annesed to the de> 
Court. In my view the costs of both the oree. By the terms of the agreement the 


Secretary of State and Administrator- 
General should be borne by Parijat Debi, 
vffio most pay her own costs. 

, By the Court.—-The points upon which 

we have differed are ; (l) whether in the 
circumstances which have happened in 
this case the applicant Sm. Parijat Debi 
can invoke S. 101, Succession Act, in her 
favour-;.(2) whether it is incumbent 
upon Sin/ Parijat Debi to take out a 
suoQ^k^^ oertifioate to enable her to 
reeqver the residuary-share of the estate 
of the testator payable to her sonTirtha- 
pati Mukherji; and (3) whether any re¬ 
lief can be granted to her on an applies, 
tion such as she made to the High Court 
on its original side or whether she must, 
be relegated to a suit. 

Pearson, /.—This matter has been rel 
farted to me under Cl. 36, Letters Pa. 
tent, upon a difference of opinion bet. 
ween the Acting Chief Justice and 
Mittor, J., sitting in appeal against an 
order of Oostelio, J., upon an applica¬ 
tion made -to this Court in its testamen. 
tary and Intestate Jurisdiction. The 
facts are nbt in dispute. Pasupati Mu- 
kerjee died on 9th May 1919 leaving a 
will of the same date. iBy that will be 
made heguests of substantial amounts in 
legacies and annuities : he also provided 
for expenses of his daughter's marriage 
and for oeftain rights of residence for 
the.ladies of his family. He appointed 
the Administrator.Geboral of Bengal his 
executor. And be directed that as re¬ 
gards fthe residua one-half should go 
among the sons of his deceased elder bro- 
thar, and the other half between his 
own son and daughter, Tirthapati and 
Pratima Debi, in the proportion of two. 
thirds and one-third. The Adminis¬ 
trator-General applied for probate. Ca- 
veat was entered by the widow, Sm' 
Parijat Debi, and protracted contefitious 
proceeding! went on nntil, after 11 days' 
heanngi in 1028 an arrangement was 
arrived at. - 

. This arrangement was embodied in a 
mdmorandnur of agreei^ent dated 3id 
March 1928, The caveat was withdratrn. 
The decree in. the probate ptoceed- 
inge was made .on ,Bth June 1,028 by 
wbich probate of the last-will and testa- 
,meot of the testator was granted to the 
Administrator-General of Bengal, find 


payment of the pecuniary legacies was 
confirmed ; the main alteration was in 
the shares of residue. Instead of the 
shares given by the will as stated above, 
these wore now, under the agreement, to 
be as follows : Tirthapati—ten annas (in 
place of live annas eight pies under will), 
Pratima Debi—two annas (instead of two 
annas four pies) ; and the three sons of 
the testator’s predeceased elder brother 
one anna four pies each (in place of two 
annas eight pies each). On 20tb August 
1928 Tirthapati died. Admittedly Fari- 
jat was left as bis heiress, being entitled 
to the estate of a Hindu mother. In 
1930 the summons in the present pro- 
deeding was taken oat on behalf of Pari- 
fkt in the testamentary and intestate 
jurisdiction of this Court asking for an 
order that directions should be given to 
the Administrator-General of Bengal as 
executor directing him to make over to 
Parijat Debi 

"that portion of the residuary estate of the testa¬ 
tor in bis bands to which (under the decree 
mentioned in the petition) the applicant’s son 
Tirthapati Mukerjee was entitled, or that such 
farther or other orders may be given to the Ad- 
ministrator-Ganeral of Bengal in relation to the 
administration and final distribution of the 
estate as to this Coart may se?m At." 

The application has all along pro¬ 
ceeded on the footing that what is in¬ 
volved in the language, used is the 10 
annas share of Tirthapati. Costello, J., 
ordered that the Administrator-General 
should make over to Parijat DeIn Tirtha- 
pati’s share of the residuary estate, 
after retaioiug in his hands a sum aafii- 
oient toojover the foes in the evgpt of 
it being held that she ought to have 
taken ont a succession certificate as a 
condition precedent. The Secretary of 
State for India in Council and tbs Ad¬ 
ministrator General of Bengal have ap¬ 
pealed. In those circumstances the 
points upon which the Acting Chief 
Justice and Mitter, J., differed are thus* 
formulated (1) Whether in the oircum- 
stances which hayeha^pened in t his case 
the applicant Srimati’ pgrijat. Debi can 
invoke S, 104, Suopessiop -Ackk io her 
favour. (2) Whelih«if it ^'ittcumbent 
upon Srimati Patija^ Btabl to. take out 
a snecesuoQ eertificate'go eofble her to 
recover the residuary share ,qf* the es¬ 
tate of the tastsitor payab|ie to her son 
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Tirfehapatii Makerjee. (3) Whefc^er any 
relief can be' granted to her on an 
application such as sba made to the 
High Court on its original aide or vhe. 
' tlier sbe must be relegated to a. suit. 
I ehall deal with these points in the 
order mentioned. 

(l) S. 10.il, Succegbion Act, 1925, 
comes under Ch. 6 of the Act which 
deals with the construction of wills. 
It provides that if a legacy is given 
in general terms without specifying 
the time when it is to be paid, the 
legatee has a vested interest in it from 
the day of the death of the testator, 
and if- he dies without having received 
it, it shall pass ‘to bis representatives. 
That is as much as to say, in the pre¬ 
sent case, that Tirthapati would take a 
vested interest in his residuary share 
under the will, and since he died with- 
out receiving it, it passes to his mother 
Parijat Debi. Mitter, J., however, is of 
opinion that S. 104 can have no applica¬ 
tion in the present case, and I think 
his reason may be put in this way; that 
S. 104 could only apply if Parijat Debi 
was asking for the handing over of the 
residuary estate in terms of the will, 
whereas in fact her application is based 
on the family arrangement: Farijat’s ap¬ 
plication has reference to the ten annas 
share of residue under the agreement, 
not to the five annas four pies share of 
residue under the will. Or, as he puts 
it in another 'part of the judgment, 
Parijat Debi has travelled from the 
realm of betjuest into the realm of con¬ 
tract, and it is from the latter region 
that she m&kes her application to the 
Court. With the greatest respect, I am 
not aBle to agree with this point of 
view. It is true that Parijat Debi may 
be claiming in part under the agree- 
ment between the parties, so far as the 
quantum of the share is concerned. But 
what is it that gives her the right to 
claim at ail ? That right appears to'me 
4o have its roots in the will, in the 
testator’s appointment of the Adminie- 
traior-Qeneral as exeoqtor, and in the 
decree granting probate to ths mtecatqr’. 

The admiaistratian of . the estate under 
the Will is ndl.inperseded by the ^ree-. 
ment; otberjwig'e tjb^re would hftvit heeii' 
no reason for thU grant of probste.. The 
executor bolds title to the property 
under the will and the probate, and so . 
far as be ie ooncerned be has tb , carry 


out hie adtttihist.ration aboording-^to* 
what the l&w, Inys- down. The deq^ 
oontaibs a declfUratioh that the testai^ 
rightly and dqly executed the will pi',: 
9th May ,l9l9atod: I'■' 

*'did will, 'give'aod bsquasUi, diaivin and'disoqise 
and do all .things ds therein nbn;fai&e4>V;; ‘ 

It is the estate nnder thet wiljli^hieh 
the executor is attthof}8ed.:tb|it3^0^er:' 
So far as the agreement :U'^ ob&em.eia, - 
it is to be observed that ftie AdiniiiiB. 
trator-GSneral is no party id it him¬ 
self. No doubt lirhere all the parties 
have agreed hs has consented^ td .^giye 
effect to the agreement ip, hie edmihis-; 
tration bf Pasuptti'e eetstni' "pisjputes 
between the partiee might 're- 
fmlted in the exebutipr being dHylnhedlc.. 
on the strict terms of the 'Vitt'. 
and in the par tree being driventi 
civil suit for determination'-of. .their 
rights under the agreementj- but for 
determination of a question, of i 'thp 
destination of a share of reeiduo.. hnder 
the will, I do not see,why Ipd' Should 

not be resorted to, though the amount 
of the share has been augmented .Under 
the agreement. 1 think the ekecuior 
may aUd should refer to. S. 104 for the 
due administratioh of the e'etaibe Jn .his 
charge. Upon this point ol, difference 
therefore I would hold that in the cir- 
cumstanoea which bays happened th 
this case the applicant Srimatl' Parijat 
Debi can invoke S. 104, Saooession Act, 
in her favour. 

(2) The second point of difference 
is as to whether it is ineumbept' 
upon Srimati Parijat,Debi- to takeout a 
succession certificate to enable her 
to recover the residuary share of the 
estate of the testator'payable to 
her son Tirthapati Mukerjee. It is 
admitted that • the necessity for let¬ 
ters -of administratton does not^ exist 
in the present case, having regard to 
S. 212 (2), Succession . Ao^ end to the 
fact that the parties n>re Hindus. The 
question then is whether in the present 
application what Parijat Bebi ie seeking 
to recover is. p *'debt‘‘ within thq mean¬ 
ing of S. 214, Succession Act: if it 
is, then .it is said a suoaeBsion oertifi-* 
cate must first be taken out by* P^ijat 
.Bebi and produced to the Gourt. 

Tiribapatl’s share was a share of rest- 
due, and it does not seem to me to be.of 
assistance to consider the position of ah 
executor In, regard to a spScifio l^tiett, 
to which he has assented. A residuary 
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share is on a diffstent footing: In S’m- 
theioy V. Beljfifr (IS) Sir George Jessel 
says : 

It aj>pean to bars been long settled latr that 
theta Is ho reetdoe of personal estate until after 
pa;ipmeQt of the debts, funeral and testamentary 
etpenses, all costs of the administration of the 
estate of the testator. Therefore until you have 
' Mid the hosts, you do not arrive at the net resi¬ 
due at all, and when you do arrive at it, it is 
distributed according to law. That is the prin¬ 
ciple.” 

It is with reference to that passage 
that Yonhgeri L. J., says in the Dr. Bar~ 
nado s Bomaa ease (14) (at p. 484) the 
priBoiple is tbat: 

until the tSsidae is ascertained, and until its 
ezistonoe as net residue has been acknowledged 
either by payment to the residuary legatee, or if 
the residua be settled, by the appropriation of 
fund to meet the settled residue, the residuary 
legatee has no interest in any specific partpf that 
which subsequently becomes residue as a specific, 
fund, but that hia right is, until that amount of' 
time arrived, subject of course to any interim 
distribution, to have the estate administered in 
due oounm.” 

In the sams case before the Honse of 
Lords Aitenborouyh’s case (2) the same 
principle was upheld following Lord 
Sudeley's ease (l). It is laid down 
that the legatee of a share in the residue 
has no interest in any of the pro¬ 
perty of the testator until the resi¬ 
due has been ascertained : and Lord 
Atkinson says (at p. ll) that Lord Sude- 
ley’s oass (l) eonolusively established 
that until the claims against the testa¬ 
tor’s estate hate been satisfied, the resi¬ 
due dops not come into actual existence. 
It is a non-existent thing until that 
event has occurred. The probability that 
there will be a residue is not enough. 
It jmosb be actually ascertained. The 
ease o| Attenhorouyh v. Solomon (3) re¬ 
ferred .to in argument before me does 
not appear tf me to bear on the present 
ease : that was a case where the ciroums- 
tanoes were such that the true inference 
to be drawn from them was held to be 
that in jpledging certain chattels belong¬ 
ing to the residuary estate the executors 
were not ilotiog as such, because the re¬ 
siduary .estate had at that time become 
vested in the trustees as trustees. In 
4he present case the residuary estate 
never beoame so vested.. in the Adminis- 
trator;^eneral as trustee, either under 
the i^eement or otherwise. I have al- 
readt said thait in my judgmeni the Ad¬ 
ministrator-General of Bengal was ad- 
•18. lie?9M ^ D 6Ss46 
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ministering the estate under tbe will 
and his title to the property was under 
the will, that also seems tb be a fact re. 
cognized by the agreement; he *is nbt a 
party to the agreement and is not evfn 
brought into it in any oapaoity of 
trustee. Now in regard to Tirthapati's 
share of the residuary estate in the pre. 
sent case, I find the Acting Chief Justice 
says : 

” It was admitted on all hands at the bearing 
before us that the costs, debts and pecuniary 
legacies have not been paid.” 

Mitter, J., on the other band says in 
one passHge : 

" it is not the case of either party that residue of 
Tirthapati's estate has not been ascertained at 
the date of the application." ^ 

Mitter,further re'fers to various 
statements that the share of Tirthapati 
may come up to 25 lakhs. He refers to 
« statement of the Administrator-General 
in a letter that the estate has not been 
completely administered as the residuary 
estate and had not been divided among 
the different residuary legatees ; and be 
adds that 

" that is a very different thing from saying that 
the re.'iduary estate of Tirthapati had not been 
ascertained." 

Later on he again refers to the 25 lakhs 
which may be allocated to the share of 
Tirthap.ati, and then he goes on to say 
that the amount of the residue was as¬ 
certained after his (Tirthapati's) death 
and that it was a debt in the hands of 
the Administrator-General. Now I find 
that in bis letter of 30ih May 1930 the 
Administrator-General says that the 
estate of Pasupati Mukerjee has not been 
completely administered. On the 2ist 
June he writes that all the costs have 
not yet been paid nor has the residue 
been allocated. And in para. 5 of his 
afiidavit he refers to the fact that the 
share of Tirthapati in the residuary 
estate may on allocation come up to 25 
lakhs. In this position of affairs and 
upon the authorities referred to above it 
seems clear fnough that the residuary 
estate has never yet been ascertained 
and that in that event there can be no 
question of"; any debt in respect of it. 
Nor do I sea any reason for baying that 
*'debt” iq S. 214, Bueoeseipn.jfictt ii to 
be construed in any Wider 6t bir^r sense 
than the meening given :ifi Webb v,.Sten-^ 
ton (8) as a sum of ’^|rioh is nowj 

payable or will beeoUM psfqbla in the' 
future by, reason of a presene obligation. 
In these oireatn8tan.ees..it {ie ttansoeasiry 
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to disontf th* fartlifr .«irgiimenJj fchafc 
under Seearitiee A 06 ,19^ ikod 8^370, 
SuGcessutn Act, Tirtbapati’e sixare U a 
debt in W far a« it oonata^ of- Qoyern. 
'ui^t Seeurities, from thb point of view 
that these are debts by Government to 
'the bolder. Upon this point-therefore 
I find myself in agreement with the Act- 
ling Chief Justice, and that it is not in- 
icumbent upon Sm. Parijat Debl to take 
nut a sacceasion certificate to enable bet 
itq recover the residuary share of the 
.estate of the testator payable to her son" 
Tirthapati Mokerjee. 

( 3 ) The last point of difference is upon 
the quostion whether any relief can be 
granted to Parijat Debi on an applica¬ 
tion such as she has made to the High 
Court on its original side or whether 
she must be relegated to a suit. The 
Acting Chief Justice held that the pro¬ 
cedure by application was unobjection¬ 
able by reason of the fact that all the 
parties were before the Court, and that 
there was no dispute on the facts. 
Hitter, J., holds that the procedure 
under S. 302, Succession Act, by appli¬ 
cation in the testamentary jurisdiction, 
is not strictly available because the 
matter is no longer under the will but 
under the agreement. I have already 
given my reasons for not accepting this 
latter view. The Adminietrator.Qeneral 
still must rest primarily on the will and 
the grant of probate for his authority 
for administration of the estate. The 
administration is not yet complete, and 
I apprehend that for these reasons and 
so long as the administration is alive the 
procedure by application under S. 303, 
(or under's. 28, Administrator-General’s 
Act) would be available to the Adminis¬ 
trator-General if be required directions 
"in regard to the estateor in regard to the 
administration thereof." And if, as I think 
Ithat procedure is open to him, I can see 
no reason why it is not available to any 
one of the parties to the administration, 
including Parijat Debi. I would therefore 
hoi4 that relief can be granted her on 
such an appiicatioa as she has made, 
and ^bat she need not be rel^atad, to A 
suiftk - ■ . 

The tinttU on the whole U.tbai 
I etn in «ijTeeitu<^t with the Aofiing Chief. 
Jostioe npbA Mi: three points. Tbs orffcr 
must be n^a^. ae.pyoppeed by him : . the 
appeal will dismissed. Thh Admiuie., 
trator-Qeneral will pay hjw owti ooe^^> 


The eosts oftha Secretary ol 
India in Oounoil; will come dnt 
estate. Sri amt ty Parijat Debi will ■ 
herownoosts. . 

*^•8. dppedl dtmii^^ 

, A.l.R,1933 Calcati«8tK ; 

MliiERiSDM. O.QHO»^;W^i■ .{■ 

Lalit Mohan Boy and 
ment-debtors—Appellants 

Sara4 Chandra. Saha "Deefwiph^lilBie 
— Bespondeht^^ - .T V 

Appeal. No,'309 of 1993f>X>ec^lid^, 
28th Fabrdary 1933; from ap^latd hrder 

of Dist. Judge, .Mymeoaihghi‘JC/v; .3&4 
March 1933, - ! 

Limitation ACI {r9fl8)| Aft, 
debtor enlitled to raiM.plea ol 
not doing ao Ho io Bf«elwd«4Vr(^\;i^l^eei 
thia pleo at aubtoquenl atogO'. 0 ^ oeecadibW 
* proceedinga. 

Where a dectee*hoIder .appilei fCf «nt>1}tira\ 
and the jadgmeot*dattoic, being'antltiedf'ta- etiil 
having had an opportifmity to taia^'ii'jilSa oi 
limitation, does not do ap (n)$au.drd^, ex^' 
cation by attachment ia'made od th'oapjj^ibi^oa, 
the judgment'debtor is preolhdbd'liota'rating 
that plett at a anbsequent atage in tfad wid exO' 
cutiou proceedings : 8 Col 61 (P 0), .A/B 
1921 P 0 28, B«/ i 40 Mai 1018 and 18'fl<a422; 
Dist. • (P,8/>d0iU 

Paresh Lai Shome^tot Appellants/ ’ 

Prafulla Chandra Chabraiartv ~ for 
Bespondent. 

Mtfier, /.—The queition tnised by this 
appeal relates to the ffnality or other¬ 
wise of certain objeciions made in the 
course of exeontion. It is heeesiary to 
state the faots of the case in order to 
appreciate the contention raised by . the 
appellants. It appears, that a gait for 
dissoltttion of partnership 'was priding. 
in the Court of the Snbordlhate Judge 
(Seooud Oonrt) of Hymsneingh'.a^d a 
receiver was appointed ' ip ..that^l.anit. 
The receiver obtained a decree against 
the present appellants jddgtnettt^di^tors 
in January 1921,. for dc^ts due to the 
firm in respect of which t%‘'dissolutioa 
proceeding^ have boeu siati^d. The re¬ 
ceiver iMde asyerid attempts to have the 
decree satafied by !e.xecntiop. Hi^ast 
apptioatidn lor' execution was Bled on 
7th Jaly.l926andwaS'diBin||sed on 3rd 
September the eanxe year, 'pn 
1929 this decree whibh it Song.ht in be 
executed v^s allotted to the present rea- 
pondeob; Tbe respondent J0lsd; ah appli- 
cation lor ietecution on Slet May :19S{t 
alleging hai^ent of certain intend dn^ 
^yah hpd certain other, sttbehr 
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qaeut paymeote in Pous 1336 aod later. 
That applioatioD for eapoatioo was regie, 
tered eubjeot to the case of limitation. 

The notice under O. 21« B. 22, Oivil 
P. 0., was ultimately served on lOtb 
AfigttSt 1930 and there ie an. order in the 
order sheet of that date showing tl^at 
the notice was served and that the 
service was proved. The present appel¬ 
lant did not appear on that date and the 
Court directed an attachment under 
■ 0.21, B. 54 of the Code. On 3rd Deoero- 
her 1^0 a farther notice was issued 
unde? 0. 21, B. 66 of the Code for settle- 
men?' of price to be mentioned in the 
eaie proolamation. and this notice was 
served on 12th December 1930. On 12th 
December 1930 the present appellant 
'appeared .and he obtained an adjourn¬ 
ment to enable him to put in his objeC', 
tion, On the 20th idem the present 
appellant filed an objection. He denied 
in the objection payments alleged by the 
deores-holder and he pleaded limitation. 
The Subordinate Judge who dealt with 
the ihatter in the first instance upheld 
this objection of the judgment debtor 
and diemiesed the execution case on the 
ground that it was barred by limitation. 

Against this order an appeal was taken 
to the Oonrt of the District Jndge of 
Mymensingh and the learned District 
Judge was of opinion that the execution 
was. in effect time barred When the pre¬ 
sent-application for, execution was filed. 
But he was of opinion that having regard 
to the order of the Court dated 22ad 
August 1930 directing the issue of at¬ 
tachment under O. 21„ B. 54 of the Code, 
it vvas zmt open,to the present appellant 
to taiile the contention at a snbsequent 
stage of the execution proceedings that 
the application was not barred by the 
Statute of limitation. In this vjew he 
set aside the ordar of the Mnnsif and 
directed that further proceedings in exe¬ 
cution should be. allowed. 

A^iostt this order the judgment, 
debtor# have preferred this • appeal and 
it hae been oootendsd and very strenu- 
onsly dp; .hsfaulf of the appellante that 
there has mgim no decision on the ques. 
tion of limitation.by the order of 33nd 
Angnet 1980' dnd that the principle 
anelogone to tlbe principle of res judicata 
which has been applied by. the learned 
Dietrict Judge eboald not have, been ap- 
^plied to the present case. In o^ropinion 
'this contention has really ho phlMtnaee 


in* it. Jt has been decided by their 
Lordships of the Jndioial Committee so. 
fat back as in the very well-known case 
of Mungal P^ahad Dichit v. Gtrija KUnt 
Lahiri (l) that where a decree-hollar 
applies for exesntion and the jndgment- 
debtor being entitled to and having had 
an opportunity to raise a plea of limita- 
tion, as in the present case, does not do| 
so and an order for execution by attach-! 
ment is made on the application the 
judgment-debtor is precluded from rais- 
ing that plea at a subsequent stage in 
the said execution proceedings. It hasi 
been sought to distinguish the facts of 
the present case from those of Martgal 
Pershad Dichit's case (l) on the ground 
that the question of limitation was not 
determined in the present case as it was 
’"not raised, the present appellant not ap¬ 
pearing after the service of notice. It 
is difficult to distinguish the facts of 
Mangal Pershad Dichit’s case (l) from 
the facts of the present case for there, 
as here, there was a service of notice on 
the judgment-debtor as to why attach¬ 
ment should not issue and the order (or 
attachment was made by the Subordi¬ 
nate Judge on 8th October 1874. As- 
1 have pointed out notice was served on 
him to show cause why the'dacree should 
not be executed against him. With re. 
ference to this order their Lordships of 
the Judicial Committee observed this: 

“The order was made by a Court having com¬ 
petent jurisdiction to try and determine whether 
the decree was barred by limitation. No appeal 
was preferred against it; it was acted upon, and 
the property sought to ^ sold under it was at-, 
tached, and remained under attachment until 
the application for the sale now under considera¬ 
tion was made." 

Here ^ also as in Mwigal Pershad 
Dichit'a' case (l) the present appellant 
did not appear in pursuance of the notice 
to show causa why execution processes 
for attachment should not issue, and in 
his absence the order was made for issuo 
of attachment and execution processes 
on 3rd December 1930, when notice undsr^ 
O. 21, B. 66 of the Code was served." 
The present ^ppellanttfosme m and took 
time to fito ah objection end thq objec¬ 
tion was actually filed on 20th December 
1930. It is not in bur opihibh -opeu toi 
them DOW to raise It did not 

raise it when the notice, to khow causa 
Was issued on . them.^;?o$hs^: Lordships 
of the Judicial 0ommltt(^ have s lsQ 
1. (leio) 8 Qa X A 188.^4 fiM flSS"!? 
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considered in a 8ab8e(itteDt case.niamlly, 
in the case of JSaja of BAfmnad v. Votu- 
samt fPevar (2), gaestibna similar to 
tU*e one srith ^bioh vrd are dealing in 
((he present case ; and it is instrno- 
tive to quote from their Lordships’ 
decision a portion of the remarks made 
by their Tjordships in the said case 
as it is pertinent to the present contro¬ 
versy. Their Lordships said this; 

" In these final proceedings he permitted the 
defendants to raise again the plea that the above 
order of December 1915, did not preclude the 
defendants from raising the plra that the defen* 
dants were barred by limitation. Their Lord- 
snips are of opinion that it was not open to the 
learned /udgo to admit the plea. The order of 
18th December 1915, is a positive order that the 
present respondent should be allowed to execute 
the decree. To that order the plea of limitation 
if pleaded, would according to the respondent's 
case have been complete answer, and therefore 
it must bo takon that a decision was given 
against the respondents on the plea. No appeal 
was brought against that order, and therefore it 
stands as binding between the parties. Their 
Lordships are of opinion that it is uot necessary 
for them to decide whether or not the plea 
would have succeeded. Tt was not only compe¬ 
tent to the present respondents to bring the plea 
forward on that occasion, but it wai incumbent 
on them to do so if they proposed to rely on it, 
and moreover it was in fact brought forward and 
decided upon. No appeal was brought from the 
order then made, and therefore it was not com¬ 
petent for the S^ordinate Judge to admit the 
plea on subsegfsMnu proceedings, or to consider 
it in his order of Slst March 1917, and the same 
remark applies to the judgment of the High 
Court on 7th March 1918, from which this ap¬ 
peal is brought." 

Applying these remarks to the facta 
of the present case it is absolutely clear 
that it was open to the present appel¬ 
lants to prefer an appeal against the 
order made on 22nd August 1930, direct¬ 
ing attachment to issue. That order 
could only be sustained by hold¬ 
ing that the Court decided by the plain¬ 
est implication that the decree was still 
subsisting and that it was not barred by 
the statute of limitation. That order 
could not be sustained unless that’ 
was the view which was taken on the 
, previous occasion; and against such 
brder there is'no doubt that an appeal 
would lie SB between the paitis's in the 
suit, under S. 47 of the Oode, end no slp- 
pesl having been taken at any st^e 
prior to the exedutioh the order passed 
must be takah ag dhal between the par. 
ties in the matter. 

It remains to notice a few oases on 
which reliance has been placed, on be. 
a, air" iMi>'irsSisl8TA"' 


half qf the'eppsllants. Tbs 
these eases is thit dsM' df Bhota . 

PrafuUa An examination 

that case will, show ;thpt although notiM.-> 
was iesned to the judgment-deb^OrS 
fore the decree was.-kotbAlly 'IfrApt^r&drr! 
to another Court in eonit9^jsSf| '.of* 
change of jurisdiction, is doijit' 
pear that l^fore the order ft^ witaoh.' '■ 
ment was issued by the seoond. Cotirt' ' 
that notice was served again Ob':: 
jodgmeo^-debtoirs. This, aecobd JOoUri 
had, by the;*r#nsfer of jatladiotio^^lbesfe 
given the pbwer to exnoQte.tbO; deew^ 
But the notice ’ Was gisSstft py-first 
Court. Besides titwre iS janpsh^ .point ; 
of difTerenoe and that fa this?; 
application for execu^dW■'Was' nl^S^ 
dismiassd by reason of doisttit bhin 
judgment-debtor, aftet ■ the 'ijitashtde^- 
order had been made by 'the sshorl^ 
came in and objeoted .SX^shiiou.. '. 

on the ground th&t it wat barred .by 
limitation. After ae’sWrid Ad'l^n^entas 
principaHy at the. inatanbe ’ of, the da* '■ 
oree.holder .wben the case cpniisr on fOT: 
hearing neither parti## had .ap^ared 
and the Court refused the appUbation 
for execution and disallowed the objeo. 
tion of the judgmentdebtors. Tbe'faota-. 
therefore are distinctly dissimilar ' tO'* 
the facta of the present case. Ano.the|r 
case which has been relied on is the* 
case of Suiramania Ayyaf v. BafBafet- 
wara Dorai (4). An examination of that 
case will show that the notice which, 
was issued before. the order, of attach- 
ment was hot a notice to 'show <» 08 e- 
why execution should not issue but was- 
notice to show cause why bis heirs- 
should uot be brought on the record as- 
the legal representatives of .the deceased 
judgment.debtor for the purpose'Of exe- 
cution and the legal represeniatives had 
no notice that any particular property of 
theirs was going to be attached.. ^ On the- 
other hand there are o^rvations of 
Seshagiri Ayyar, J.,^:whi’eh., would sup¬ 
port the viSw whicK'we are taking. .The 
learned Judge says, thus: • , „ 

" At the gams time as poio,tad cot by the Jadi- 
cial Committse, patties should not ba allowed tp < 
agitate the same question after' it .hue been once-. 
decided: and this dictum of tbMi Lordships .has 
been axtanded to oases .whCti the parties had an 
opportttntty. to object to the .deewoa, Imtoid. 
noMvail themsslvss, of that opportunity . Ona- 
prineipleseeatotobsolear, and that is, that-tha 
party who ts Bojogh t to bs afi tote d by the bar* of : 

9 . 
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«0s jadieatti - ihottld have notice of. tbs point 
which is likely to be decided against tflm and 
ehoatd have an opportanity of patting forward 
bis conteotions against such a deciedon.” 

These oonditioas ware fal6ileil in the 
present case and aooording to the view 
of the learned Judge just referred to the 
ebjection .of the appellants is not tena. 
hie. The result is that the appeal fails 
and mast be dismissed with costs. The 
hearing fee is assessed at one gold 


igaobar. 

Jif . C. Ghou, J .— I 
K.S. 


agree. 

Appeal dismissed. 
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MOKER.Tr AND S. N. GOHA, JJ. 
Krisio Behaty 2)wW—Plaintiff — Ap. 
pellant. 


▼. 

Sarojini Dassi —^Defendant-~Bespon- 
4ent. 

Civil Suit No. 57 of 1932, Decided on 
16th Mftroh 1933. 

Hindu Law-^I^yabbaga achool->Stridban 
Ayautaka—Daughter’s sou does not include 
•lep'dauthier’s sea Latter ia not pre* 
ferantlal heir to brother'a son. 

Among the list of hairs to ayantaka stridhan 
property of a woman governed by the Daya- 
bhaga school of Hindu law. daughter's son does 
not Inelade a step-daughter's son, and the lat¬ 
ter is not a preferential heir to a brother's son: 
A3 Cal 261; 40 OaiSaand 11 Cal 69; Bef; AI B 
1933 Cal 339, Dist. [P 868 C 1; P 861 0 1] 

' /. 0. Haera and A. K. Basra — for 
Appellant. 

N. 0. ChatUrjee and H. N. Sanyal — 
lor Bespondent. 

Judgment .—The question in contro- 
|versy in this ease relates to the in¬ 
heritance of the ayautuka stridhan of 
'one Badharani Dasi, a widow governed 
by the Dayabhaga school of Hindu law. 
|The plaintiff is the son of Badharani’s 
step-daughter. The defendant sets up 
Ijns tertii, and aoutands that on Badha- 
raui’s death the property descended to 
one Gosto Behari, a son of Badharani's 
brother. 

Bncklahd, J., has dismissed the suit, 
holding thifti Gosto Behari was the pre. 
ferentiah heir. At p. 158 of Mulla’g 
Hindu Law,.B3h. 7, are to he found two 
tables enumnating the two sets of heirs, 
the first set consisting Of 5 groups of 
tieirs, ip their order in respect of ayau- 
tuka ttridhan according to the Bengal 
schpol; and it iS with reference to" these 
tables that the matter will be discussed 
kere. As regards the first three groups 
•of the first table, no question arises . In 


tbi^ oasev Mr. Haara’s first oontention 
on behalf of the appellant is that in 
Group 4 of the first table “daughter’s 
sons'* should bff read as including 8te{l. 
daughter’s isons." If this oontentioiv 
succeeds it is obvious that the plaintiff 
should be held to be the preferential 
heir, because the defendant comes in 
only under Group 9 of the second table. 
In support of the contontion that no 
distinction should be drawn between 
“daughter's sons” and "step-daughter’s . 
sous” reliance has been placed uponcer. 
tain decisions which we'ahall now notice. 
Ira Dasarathi Kundu v. Bepin Biharl 
Kundu (l) the contest was between a 
step-sister'e son aud the elder brother 
of the husband. Several reasons were 
given by the learned Judge for holding 
that a step-sister’s son is practically in 
the position of one’s own sister's son 
and in a better position than the elder 
brother of the husband even from the 
point of view of spiritual benefit. While 
overruling a contention that the men- 
tion of "whole brother” in para. 29 of 
Dayabhaga, Ch. 4, S. 3, which was 
considered by the learned Judges as ap¬ 
plying to succession to a woman’s sulka 
only, suggested that whole-blood was 
also meant in para. 31 et seq, the learned 
Judges observed: 

"ThiA rather supports the contention of the 
plaintiff than that of the defendants in this 
case; for the verse indicates that where a person 
connected by half-blood is meani to be excluded 
the author says so.” 

The case of ^Sashi Bhusan Lahiri v« 
Bajendra Nath Joardar (2) merely pur- 
ported to follow the decision in the case 
of Dasarathi Kundu v. Bepin Behari 
Kundu (L) in so far as that case gave 
the step-sister’s son a place in Group 7 
of the second table, and also proceeded 
upon the decision in the case of Bhola* 
nath Boy v. Bakhal Das Mukerji (3) in 
which it bad been held that under the 
Bengal sohool. of Hindu law sons of 
sisters of the half-blhod are entitled to , 
succeed equally with sons of sisters of 
the whole blood to the property of a 
deceased brother. The case otJatindra 
Nath Boy v. Nagendra .Nath Boy .(0 
was a Mibakshara case, She coolest being 
b etween the father’s ha!.i,«ister*g son 

1, fl906) aTOal 861*9 0 W 
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and the mother’s sister’s son ais* to the 
right to saocsed to a male ovraer;^ and 
while dealing with' atmahandhttSi the 
learned Judges observed that where the 


text.writers meant that there shoa^ 
he a difference between the relations of 
fail-blood and half-blood that was espe¬ 
cially enumerated, but where no such dis- 
tinction is' made in the text the words 
should be read as including both full-blood 
and half-blood. These decisions, in our 
judgment cannot be regarded as having 
laid'down any general proposition that 
wherever in any list of heirs a parti¬ 
cular heir is named, it should he taken, 
in the absence of any express words to 
the contrary, to include both whole- 
blood and half-blood. And on the 
authority of these decisions we are not 
{prepared to hold that Group 4 of the 
first table should be read as including 
step-daughter’s sons. The next attempt 
made on behalf of the appellant was to 
support the group of heirs whom Srikri- 
shna in his Oayakarma Sangraha inter¬ 
poses between Group 4 and Group 5 of the 
first table. Jimutabahana, in namingthe 
heirs up to Group 5, allowed the doc- 
triue of spiritual benefit to bo subordi¬ 
nated to other considerations to a cer- 


daughW's lidn, h^ admits hasreiil^l!^ 
widowed But these arsf'-'ism^ 

able to confer ki^ ii^iritual benefit, fod 
his reason foif" ,ilhein in bare 

that they am |Baf 

bhaga Gh. 4 fi,' IS),', which: ii jibthlng ' 
else than the ground bf i^ath'rial.i^ye a|^e. 
and Affection. Brikri8baiaf:nn:.lha‘;^tm^ 
hand, being more xealons 
out the doctrine of spiritual 
placed between Group 4 and Gncmpe the 
following heirs in their order; ■jEljf Mnfe, 
sen’s son, (S) step-son, (8) ste^-apn!^i-«M 
and (4) steP'^eon'e son..-(BritefsHtia’a 
oommetary on BayahhagaMr OhJ.4 - B. 8^ 
Dayakarma Sangraha Cn: 9). 

Sir Gooroo Das Bat^rji 'in ihi$;Hindu 
Law of Marriage and Strldhap^fij; 
p. 477, has observed that th<niSsia;Jinii1at(U 
bahan’s rule . ip more authj&r^tatire 
and also more equitbble; .Sri1crishajt|s 
list has been generally aooepfied.. It. it 
clear, however, that thii'list'as it stands 
gives the appellant "no plac^i.. unless 
“step-son’s son’’ it taken; to include 
“step-daughter's son.” 

To establish that the step-daughter’s 
son should come, in under the - category 
of step-son's son in the list of. Brii 
krishna’s heirs, or should, in any event, 


tain extent. From the texts of Mann 
Brihaspati and Dovala, he deduces the 
rule (Dayabhaga, Ch. 4, S ii, 9) that the 
son and maiden daughter have a like 
right to succession, and on failure of 
either of them, the goods belong to the 
other, and on failure of both of them the 
Buocession devolves with equal rights 
on the married daughter who has a son, 
and on her who may have a male issue, 
for by means of their sons they may 
present oblations at solemn obsequies. 
He then turns to the text of Manu 


come in after the husband, i. e.,Oroap4 
of the second table, Mr. Hazra relies 
upon paras.31 to34 of Dayabhaga, Gh. iy. 
S. 3. He has also argued that the deoi- 
siou of this Court in the case of Purnat 
Chandra By sack v. Go pal Lai Bstt (6), 
in which it was held that the words 
"of the rival wife’’ in para. 31. and 
paras. 32 and 33 ace interpolations and 
spurious was not right and ’ that on a 
proper interpretation of these as well as 
of the paragraphs that foltpw it should 
be held that the step.daughter’s son 


(ix, 139) which says: 

“Even the son of a daughter delivers him in 
the next world like tbeaon of a son;” 

and then as between a son’s son and a 
daughter's son he gives preference to 
the former, observing that since the 
married daughter is debarred from in¬ 
heritance by the son it is reasonable 
that the son of.' the debarred daughter 
ehallalsp be excluded by the person 
who bars heir claim (Dayabhaga Oh. 4 
9.2, ll). So far, that is to s&y as re- 
gards Groups 1 to 4, it may perhaps be 
eaid that spiritual henefit was a. pri- 
mary consideration .with himl Bpt. in 
naming Group fi, that is to say.af^lthe 


should have a place at one or other of 
the aforesaid places. After providing for 
the 5 groups of the first table, Jimuta¬ 
bahana propeeds to deal- with the next 
group of heirs oousisting of the woman’s 
parents, her brotberand her husband. So 
far as these areooneeroed it is potnecea- 
sary to deal with them in detail. It is 
now well-settled that ppra 28 of Daya- 
hbaga, Ob- 4, S. 3, Which oontsins .a 
rule pf succession, and para. 29 tberepf, 
which contains a relsupie of some of the 
preceding paYagraphs, formulate a. rule 
which is applidable to - all kinds of 
Strid han : 8ee^_Jwdoofiatfc , Sirc ar y. 
."■.■■"USOBJ bISlI 8fl9... 
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Basanta Kumar (6). This rale is that 
in tbs fifsli place it goes to the brothers 
of tbs whole bipod; and if there be none, 
to the mojbfaer; if she be dead, to the 
father; and on failure of all these, it 
de</olves on the husband. The order 
given in the Dayabhaga has been ac¬ 
cepted by the Courts as applicable tb all 
kinds of Stridhan : see Sir Qooroo Das 
Banerjee's Marriage and Stridhan, Edn. 5, 
p. 473. Mr. Basra has seen the diffi¬ 
culty that Jimntabahaoa up to para. 29 
of the section has never thought of the 
step-daughter^s son. He therefore relies 
upon paras. 81 to 34 and wants to get 
out of them a meaning which will enable 
bis client ts come in either in the group 
of Srikrlsbna’s heirs or at any rate, after 
the husband, for either would suit him 
equally well, These paragraphs have 
therefore to be oarefully considered. 

In para. 31, Jimutatpahana begins by 
saying "on failure of heirs down to the 
hnsband this role-is again provided" and 
then says"Bribaspati thus delivers," 
and then cites a text of Bribaspati which 
runs . thus : (Here the jndgment stated 
the text and proceeded). This text has 
been translated in thie fragments of 
Bribaspati, Sacred Books of the East 
Series, thus: 

" 8fi. The mQthec'g sister, the wife of a. mater¬ 
nal unde, a paternal onele'a wife, a father’s 
sister, a mother-in-law and an elder brother's 
wife are deolhred to be equtl to a mother. 

69. If they hare no legitimate son of the body, 
not (other son) nor daughter’s son,.not their son 
theii eiiter's son eto.;shall inherit their property.” 

In paras. 32 and 33. the word aurasa 
is explained as meaning both son and 
daughter and a reason is given for this 
meaning; and the word 'rort'' in veris 
89, quoted abpve, is also explained as 
not being confined in its meaning to an 
issue of the body but as inolnding tbe 
son of a contemporary wife. For such 
a meaning of the word "son,*' lelianoe 
is placed upon a text of Mann witl} re¬ 
ference to which it is said ; 

" If among'gU the wiree of the said husband, 
one brings forth a mate child,” 

Manu Has declared them all, by means' 
of^that son, to be mothers of the mala 
issue; and,a furfher reason is also given 
that H i limited meaning .be given to 
the word son, tbe word, would be super¬ 
fluous and tbe sister's son or other 
remote heir would have the right of 
succession though tbe son of a contem- 
6^{^873)ls^w BiSSlTBlTB 


pontry -tgife be living. In this way th» 
conclusion is reached that if there be no 
legitimate son or daughter, nor a grand¬ 
son in tbe male line, nor a son of a rival 
wife, the right of succession devolves op 
the daughter’s son. The question as 
regards the authenticity of paras. 32 and 
33 arose in the case of Purna Chandra 
Bysack V. Gopal Lall Sett (5) in which 
the contest was between the daughter's 
son and the rival wife's son. Paras 32 
and 33 directly bear upon this question. 
For reasons that are elaborately set out 
in the decision of Mookerjee, J., it was 
held in that case that tbe verdict of suoh 
commentators as Srikriahna, Aohyata, 
Moheswara and others censuring the 
paragraphs as spurious or questionable 
was well founded and that there were 
. substantial grounds for holding that they 
ftre interpolations. The case went up 
before the Judicial Committee, but their 
Lordships observed that they would 
make no pronoancemeut on this question 
as it was not necessary. E'or us also it 
is not necessary to go into the question 
of authenticity of these paragraphs in 
the present case, because we cannot see 
how, even if they are genuine and re¬ 
garded as correctly laying down the law, 
the son of a step-daughter can avail of 
them in any way for bis benefit. The 
paragraphs make no mention of the son 
of a step daughter. We may observe in 
passing that in a later decision in the 
case of Debt Prasanna Boy Choudkuryv. 
Harendra Nath Ghose (7) Mookerjee, J., 
has referred to- paras. .32 to 36, but has 
not said anything as regards the geouine- 
nesa or otherwise of paras 32 and .33. 
We therefore pass on to para. 34 which 
is tbe most important paragraph ho be 
considered in this connexion. This para- 
graph deals with the word tatsutah 
(their son) in Brihaspati’s text quoted 
above. This papagrapb has been thus 
translated in Golebropk’a Dayabhaga : 

” By the pronoun in the phrase 'sons of those 
persons' (Slj the woman's own issue and tbe . 
rhllii of a rival wife are signified. Therefore 
eons have a right to inherit; nor the son 
of a daughter's son also, for he is exoladed from 
the oblation Of food or obeequira.” 

It is clear however that the word in 
tbe text which has been translated as 
child is tbe word '*puUra," thq, paragraph 
running thus (After statihg ithe paragraph 
the judgment proceeded).: The transUtioo 

7, (1910} 87 Oal 868=«61Q dis; 




■only follows the oommeDtators Sriktisj^na 
and others in what they have paid of the 
word tatautah in Brihaspati's text and 
net aE^to what Jimutabahana means by 
it, These commeotators in order to give 
fbe utmost latitude to the doctrine of 
spiritnal benefit aod in order to see that 
its application is logically sound and 
consistent, have read the word tatsutah 
in Brihaspati's text as moaning not only 
SOD of the rival wife but his sister as 
well. They do not mean to translate 
Jimutabahana’s rendering of the word as 
given in para. 34. And Srikrishna him. 
self, in his summary of the rules at the 
end of the suction of the Dayabbaga on 
which he was commenting, was content 
with introducing his groups of heirs 
between Groups (4) and (5) of the first 
table and giving no place to a step¬ 
daughter’s son in that group or any. 
where else. As for Jimutabahana him. 
self, immodiatoly after ths husband he 
gives places to Brihaspati’s secondary 
sons, and he has expressly given the 
order of succession in para. 37 and also 
taken the precaution of saying in para. 
38 that the mention of the secondary 
sons in para. 31 was intended merely for 
an indication of the heirs, wirhout 
specifying the order in which they 
succeed. In parn. 30 come others, in. 
eluding the husband’s sapindas. 

It may be pointed out here that the 
order of inhoritanco of the six secondary 
sons amongst whom the respondent comes 
under Group 9 of the second t.able, ia 
agreed in by Haghuuandan and Srikrishna 
and they refer to tho same doctrine of 
spiritual benefit as the basis of their 
conclusion. (See Sir Goornodas B.anerjee’s 
Marsiage and StridUan Edn. 5, p. 498). 
{In these circumstances, we are unable to 
jbold that either in the text of Oaya- 
bhaga or in the authorities there is any. 
thing on which it may be held that in 
the law as prevailing in Bengal the 
appellant can come in preforenoe to 
the respondent. The appeal is dismissed. 
We make no order for costs in it. 

k;.3. Appeal diamissed. 

A. 1. R. lbs Calcutta 861 ^ 

Rankin, 0 J. and Oosteho, J. 

Bajeawari Debi —Appellant. . 

Bmperoi —Opposite Party. 

Ciimiual Appeal Rn. 590 of Da. 
aided on 3rd January 1933. -i 


CriflalU»ai?..C. {1838), S. 

p<trl maAtieatna nciM «f the 
ned could give may.clue as to wild conii«aMil 
flaurdor-^-Statoniont M timo of trial by-'lirii.' 
ncufs MMio of'WliniiDWCVoosaAiti,od-At {!)•'- 
quest, that accusad eoiitouod bqr su>lt soda 
after oceurrenco'-Adei^d'ix cntHlod to,got. 
copy of inquest rdp^C ‘AfqsS'inianftte. 
witnesse* epeaking to t^o ioUdiidSjejn^ossiM. - 

Where an inquest report 
of the people examioed 
to the murder, and that all. - 

the mnxder. bad been Goipmitted hy acjpe un* 
known person, but accused was ^th 

murder on the alleged confessions m'ink'.'hy her 
soon after the event to the witnefddi|V.r.toihe'itf 
whom were.. also examin^ at , the Uiha dl Idr' 
quest: , ' 

Held : that aoonsed was wtHls^ tC get copy 
of inquest and erbssrexamlue the trUhertes, who 
spoke to the alleged confession "V. hetJ ' ' 

Held fartheri that the iuq^t'i^C^did not 
come under 8. 161, Criminal C..’0> -388 0 9] ■ 

Santosh Kumar Saati and MattintirJi 
Nath Banerjeer~iot Appellant. . , , 

Khondkar^ Deputy , Legal . 
brancer —for the Crown. 

liankin, C. 7.’-’lev this ease the ap¬ 
pellant before us is a woman naro^ 
Bajeswari Debi. She was put on her 
trial before the learned Sessions Judge 
of Burdwan and a jury upon a charge of 
murder under S. 302 and ' another 
separate charge of abetment of murder, 
under B. 302 read with S. 109, I. P. 0. 
The charges were in respect of the 
death of a woman called Lilabati who 
was found with her head almost severed 
from her body oo her bed in her own 
bouse on the morning of 22nd January 
1931. The proseoution case was that 
Lilabati’s husband was away on busi¬ 
ness and that the accused who lived, at a 
house of her own some 6 or € 
bighas distant was to come in. and sleep 
at night with Lilabati and keep her 
company. It ' further appears that 
Lilabati bad a small child of about 10 
or 18 months who slept with her. On 
the morning of 22nd January Lilabati’s 
maidservant of the name of Jbalc 
Metani (P.W. 6) fonpd that her mistress 
was lying in bed with her throat cub in 
the way 1 have mentioned. 6he saw 
the little child come crawling or tod- , 
dling but covered with blood. Several of 
the neighbonn came before, very iong; 
the acouwd Bajeswari came that very 
momept S|iid the.President of the Union 
Board wrote a' letter which ha. sent 
through a ehowkidar to the Sub-Itt8peo- 
tor at the police station. Neither thh 
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Cbowkidar nor the letter said anything 
about a partioniar person being • snepee- 
ted or having been inoriminated' as the 
murderer of the deceased. The Sub- 
Inspeotor came that day, the 23nd, and 
in the evening he held an enquiry. His 
inquest report included the statement 
*thet Lilabati bad been alone in her 
house the previous night, that every 
one believed that some unknown person 
had committed the murder and that no 
one could say anything as to the cause 
of this murder. A number of witnesses 
signed that inquest report after it had 
been reid over and explained. 

From the following day the 23rd, 
until about the 25th the Sub-Inspector 
remained in the village. He examined 
some witnesses for example, F. W. 2 
under 8. 16Ji, Oriminal P. 0., on the 
33rd. There was no mention at that 
time of any confession by the accused. 
Be examined some other witnesses, in 
particular P. Ws. 4 and 5, but not until 
13th February, by which time witnesses 
were speaking to a confession having 
been made by the accused on the 
morning of the 22nd at the time the 
lady was discovered and in the presence 
of the neighbours. As a result of the 
investigation a certain number of cir. 
cumstanoes were discovered. Some of 
these are doubtful; others are reason, 
ably certain. The chief thing was that 
a large sacrificial knife in the bouse of 
the accused was found on the morning 
of the 23rd. It is said to have been 
treated with oil but nevertheless there 
were spots of blood on this which have 
been found to be human blood. In ad- 
ditfon to that there is a witness who 
says that at about 3 o’clock iq the 
morning of 22nd January he was out 
getting labourers and while passing 
Bajeswari's house he heard ber saying 
that she was feeling restless and asking 
for water. The prosecution story ao. 
cording jo their own witnesses is* that 
when the* neighbours came on the 
morning of the 22nd, and Bajeswari also 
came, Bajeswari was the person who 
down the quilt from the deceased 
women: tjhet they asked her to do this, 
and that'she took it dowa to a certain 
extent, and did not take it down further 
beoa.nsa:shesaid'tbe injury extended only 
that fitr. In view of this fact and in 
vieW of tbe fact that there was a small 
fiaby t^dling about covered vrith blood 


^t I[j9 not possible to lay any great eteess 
on the *oiroomatanoe that there were 
spots of blood on the woman’s sari or on 
her hands. There is something «ati^r 
in favour of tbe accused in tbe circum- 
stances that between the morning of 
the 22Dd and the 23rd, when her sari 
was seized at her house, she had ap¬ 
parently made some attempt to wash off 
tbe patches of blood on her sari and she 
did not apparently make any serious 
attempt to delete it altogether. But 
there has been from the beginning to the 
end of this case no scrap of evidence as 
to motive so as to render the action of 
the accused intelligible on the assump¬ 
tion that she committed this murder. 
At one time a different theory of the 
cause of this death was apparently put 
forward. There was a previous trial 
and one man was acquitted and this 
woman was convicted, but she was direc¬ 
ted on appeal to be retried. 

Taking this as a sufficient indication 
of the character of tbe case, tbe accused 
woman in this appeal makes a number 
of complaints against the charge of the 
learned Judge. I think that a large 
part of the charge, if T may say so, is 
very well done, but there is one por¬ 
tion of the charge which it seems to 
me that we cannot possibly support. I 
have already narrated that in the even¬ 
ing of tbe 22nd the Sub-Inspector having 
held his inquest and having seen quite a 
number of witnesses recor.ded that no¬ 
body whom he had aeon could give him 
any notion as to the cause of the murder 
and that everybody professed that it 
was seme unknown person. Now the 
main plank of the prosecution evidence 
in this jirial is that on the morning of 
that day Bajeswari had uttered vanous 
expressions, some of which are entirely 
ambiguous and not necessarily expres¬ 
sion of guilt at all, but that among other 
things she aoiually said “Look at tbe 
blood on my bands. I have cut her.” 
It was therefore very important indeed 
for the defence to get before the jury • 
tbe fact that, although according to the 
prosecution this woman^.had used lang¬ 
uage of that kind in the morning in tbe 
presence of a number of neigbboara in¬ 
cluding some of- the parsons moat in¬ 
terested tbe Sub-Inspeotor in the even¬ 
ing was not informed; of an^, sneh aop- 
fession, all the peoplebom be bad 
examined profewing. to have no knoer. 
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ledge at'all ae tb the person ^ho di^ftbe 
murder and attributing it to^some un¬ 
known parson. Now tbe defence db not 
appear to have seen tbe importance of 
this as early as they might have done. 
On 21st May before the Sub-Inspector 
went into the box this matter was clearly 
in the mind of tbe defence and they put 
in a petition according to which they 
wanted the learned Judge to give them a 
copy of this inquest report and wanted 
that certain witnesses speaking to tbe 
confession by the accused on tbe morn, 
ing of 22nd January should be cross, 
examined upon it. 

The learned Judge following, aa he 
thought, a decision of this Court in the 
case of Emperor v. Karimuddi Sheikh(l) 
refused to allow that inquest report to 
be used by the defence to throw doubt 
upon tbe evidence of confession given by 
|the prosecution. In my judgment there 
is DO foundation whatsoever for such a 
ruling and it would be very remarkable 
jindeed if so obvious a test of the evi- 
jdence of tbe prosecution witnesses was 
inot to be available to the defence. It 
iis not evident to me that the inquest 
report comes under S. 161, Criminal 
P. C., but in any view in this case it 
did not matter. What the Sub-Inspec- 
tor says is that neither A nor B nor C 
nor D nor any one of the people whom 
he examined including those who signed 
the inquest report had any knowledge as 
to who committed the murder. There¬ 
fore it is not a question of a joint state¬ 
ment as distinct from a separate state, 
ment. All these people should have 
been cross-examined as to how it came 
about, if what they say is true, that the 
Sui^-Inspactor did not hear anything 
that morning though one of the wit¬ 
nesses was a witness before the Sub- 
Inspector and signed the inquest report. 
To take away from the defence tbe right 
to make tbe most of that point before 
the jury was to reduce this trial almost 
to a farce. I may say for myself that as 
a juryman on the basis of this fact alone 
1 have very little doubt indeed that the 
evidence of confession in this case is 
entirely false. Now it ie not necessary 
to examine the validity of some of the. 
other oriticiems which Mr. Basn has 
made about the charge of the learned 
Judge, ft seems to me that the fact 

1. 'AIR‘^i9M'Oal'87**tsi08aOr~0 m 10 
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that report aobdi!dW‘^4&s 

mliDg of. tbpiMrned Jndge hiihe 

not to fae opnaidefisd by ths.jnry ‘ 

of casting ^oht upon the evidence ofs^-' 
fession makes it'^ulte impossible to enei i 
tain tbe verdict given by the jury, ' 
learned Judge sayt ihat ho htg M^llow^ 
ed the defenoe' from'nti^:.j^hjf 
report itn this manner": 
joint statement. That in 
is entirely a fallacious view . . 

Now the charge of murdexit^Vvery 
serious charge and even al though' fhije 
woman has been tried twice it is a very 
serious matter which we hayf to oooSU - 
der, vis., whether she ought to;.be tried 
for a third time. The bxsio filet in the 
oircumstanoeB of this case is that where¬ 
as there was a case of a certain charge- 
ter and a certain degree of strength., on 
tbe charge of murder she fass beep; 
quitted by the jury of that charge apd I 
think very properly acquitted of thak 
charge. At tbe end of the charge the 
learned Judge introduced the question 
of abetment of murder. He says that 
“the learned Poblio Prosecato'r atguee that even 
iE you come to a finding of not gailty as regards 
the murder, you should still oonsider whether 
she is not guilty of abetment, for the evidanov 
of P.W, 4, Qopi Krishna Boy, before the com¬ 
mitting Magietrate, was that this woman Bajes- 
wari said at the time of her cottfession ‘1 have 
opened the look.*” 

Ha goes on to point out that this tvit- 
neas states that be does not remember if 
he said so before the committing Magis¬ 
trate. Then the the learned Judge goes 
on to put a further argument of the Pub¬ 
lic Prosecutor that if tbe woman Bajes- 
wari was in the house of Lilabati she 
must have opened the door no tnatter 
who the assailant was and Bajeswari 
therefore was an abettor. It is a little 
difficult to see why if tbe confession that 
she backed Lilabati is not reliable tha 
remark “I have opened tbe lock” should 
be relied upon to convict her of abet¬ 
ment. At any rate there is no such 
evidence worthy of consideration in this 
trial; and as to tbe suggestion that if 
the ^oman was there she mnSt have let 
the assailant in, I can ooly say that ^ it, 
does not appear that there is very much 
in that and that in any event'to 'Jet the . 
assailant in is not necessarily to let him 
in with, the knovriedge . that he would 
murder Litabati. I regard the ohar^of 
abetment. In this. base as eotikely un¬ 
supported. - 1 oahnot imagine why* a 
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Separate charge of abatement w&s evor 
framed; and what baa happened in this 
case is that the jury have acquitted the 
woman on the ohargeof murder but have 
found her guilty of the charge of abet, 
n^t .of murder. It seems to me quite 
wrong that this woman should ever be 
•tried on this charge because the prose¬ 
cution has no statable case. It is not 
known to this day what case of abet¬ 
ment could be run against this woman. 
' There are three kinds of abetment ac¬ 
cording to law* 1 do not think that 
blood me the woman's Sari has anything 
to do ^ith the charge of abetment. The 
charge of abetment is certainly not a 
charge on which it is reasonable to have 
this woman remanded for retrial. As 
regards the charge of murder she has 
been acquitted of that charge and in my 
judgment there is no reliable evidence 
against her except the fact that a knife 
hanging in her house was found to be 
marked with some stains of human 
blood... I put aside the evidence of con¬ 
fession as almost palpably untrne. The 
evidence of the man who says that he 
heard her say something at 3 o’clock in 
the morning is extremely suspicious to 
' my mind, and even the evidence that 
this woman was at that night sleeping 
with Lilabati, if yon take it as a whole, 
is extremely doubtful. I cannot my- 
self think it possible that if this woman 
is properly tried she would again be con. 
vioted 'of the charge of murder of which 
the jury in the present case have already 
acquitted her notwithstanding the sum¬ 
ming itp which did cot allow the jury to 
take into consideration a point which is 
a verj;^ strong point in favour of the de* 
fence.'In these oircumstanoes it seemsto 
me that the proper course is to allow the 
appeal and to direct that the woman 
Bajeswari Devi be acquitted and relea¬ 
sed. It is not necessary in the interest 
of justice or proper that she should be 
retried. • 

Co8tell<^ J .—I agree. 

£.g. Appeal allowed. 
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. • , .Guha, J. 

AUap . Mi and otkere —^Appellants. 

V. 

SriA Chandra Dutta and <^hers — 
Bespondents. 

Appeals Bos. 1 to 8 of 1981, Decided 
on 13th March 1933. , . 


Bengal Tenancy Ael (8 of 1885), S. 

Cie'im far ertreere of rent for pertiewlar 
period end claim for enbkaeement of ront 
fro-n aubtequent period in cemo euit kopt 
dialinct end aeperelo—Decree for erreer%of 
rent ia not eppeeleblo. 

In certain snita, the claims for arrears of rSet 
and for enhancement were made, bi^t the claims 
were kept quite distinct and separate and en¬ 
hancement was claimed only subseqnent to the 
period covered by the a'loars of rent claimed; 
end the Court also adopted the same course in 
passing decree in the suits: 

Held’, that the decree for arrears of rent was 
not appealablo: A / it 1926 Cal 11E2, Rel on; 
4 I C 745, mat. [P 864 0 1] 

Ramdayal Dr—for Appellants. 

Atul Chandra Gupta and Birendra 
Ghandra Das —for Bespondents. 

Judgment .—The plaintiffs in the three 
suits in which these three appeals have 
arisen, prayed for realisation of arrears 
of rent for the period for 1335 to the 
dBbadra Eist of 1338 B. S., in respect of 
three tenancies. In addition to the 
olaims for recovery of arrears of rent for 
the period mentioned, there was a prayer 
for enhancement of rent on the ground 
of rise in prices, as provided by S. 30, 
Ben. Ten. Act. The tenants defendants 
raised various questions in resisting the 
plaintift’s claim for rent as made in the 
suits. It was pleaded that the suits 
were not maintainable, and that the de¬ 
fendants did not hold the jamas in res¬ 
pect of which rents were claimed, under 
the plaintiffs. As indicated by the Court 
of appeal below, the question of the 
maintainability of the suits for recovery 
of arrears of rent, as also the question 
of the relationship of landlord and ten¬ 
ant between the parties, were the main 
questions at issue between the plaintiffs 
aqd the defendants. The trial Court 
observed >n its judgment that it. was 
futile to raise complicated issues in these 
suits for rent, and did not apparently 
decide the questions of title indicated in 
the same. The Court, however was 
asked to decide the question of liability 
of the defendants to pay rent on the 
basis of realization at the same; and the 
decision, of the Coart of first instance 
went against the plaintiffs: the suits 
were dismissed. 

On appeal the learned Subordinate 
Judge in the Court of appeal below,, ob¬ 
served that the materials - before., the 
Court were not oonvinoiiig ^ehongh to 
lead to an inference that tbb' plaihtiffs 
had not the title in them thrseeive rent 
from the defendanta, aad' t^t leaving 
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aside the queafeion of iitle which wm not 
neoeBSftry to iavestigate in Ihese^renb 
fluits, it could not be held that the 
pUintiffe should be deprived of their 
xight to get rents from the defendente 

• in these oases -for the period in suit, as 
they (the plaintiffs) were in receipt of 
rents for the previous years: that if any 
•other pardiy had a better title, it was 
■open to that party to bring an action 
-against the plaintiffs for establishment 
of that title. The plaintiffs’ suits were 
Accordingly decreed by the Oourt of 
appeal below, so far as the claims for 

• recovery of arrears of rent were con. 
•oerned, and the eases were remanded to 
the primary Court for decision on the 
issues as to whether the plaintiffs were 
entitled to enhancement of rent under 
“S. 30, Ben. Ten. Act, and if ao, to what 
«xtent. The claims for realization of 
arrears of rent as made by the plaintiffs 
in the suits, and the claims for enhance, 
ment of rent, which according to the 
•statomonts in the plaints in the suits, 
which were to take effect—after the 
period for which there were the claims 
for recovery of tirrears of routj—wore 
(kept distinct and separate. This was 
the obvious course to be adopted in view 
•of the claims made in the plaints as the 
fjlaintiffs had not claimed recovery of 
arrears of rent at an enhanced rate, after 
determination of the amount of enhance, 
ment under S. 30, Ben. Ten. Act. So 
far as the decision and decrees of the 
Court of appeal below, entitling the 
plaintiffs to realise arrears of rent as 
claimed in the suits, the defendants have 
appealed to this Oourt. 

A preliminary objection was taken on 
jbehalf of the plaintiffs-respondonts that 
the appeals to this Court were not main, 
tamable, regard being had to the provi¬ 
sions contained in S. 153, Ban. Ten. Act. 

In view of the claims separately made 
in the plaints for recovery of arrears of 
rent for the period mentioned, and for 
enhancement of rent, the claims not 
being for rent at an enhanced rate, 1 
have no hesitation in eotning to the con- 
elusion that the appeals cannot ha held 
to be maintainable unde^'the law./ The 
suits, so far as they related tq^r^r^ of 
reht for the period frbm 138$ -^ the 
Bhadra Eist of 1338 B. S., were! obvi¬ 
ously suits in which claims for recovery 
of rent within the meaniug of. S, 153, 
Ben. Ten. Act. were made, and ^ther^^ 

1988 0/109 & no ' 
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. was BO of asi^BtnsBb of in. 

volved id there 

As has'bmtt-iadi<|iated'abo.t;e,, 
for reoovei^ of arzeam of imnt at thsjpedi., 
lied rate, and the ohsiam fm: 
ment under S. 80, Ben. Ten. -Aht', 
kept altogether dietinet and se^ra^e by 
the plaintiffs, and the .Oo#^i||)eloyv id 
passing decrees in fev^fbft^'^||i|in(lii^ 
had adopted that ooufM. ') 

In the above view of the M 
me, regard being bad to the'z^^n! for 
the decision of this Court in the base of 
Heni Mckdkab v. Bijoy Chand (1), with 
which I am iq entire agreement, the ap. 
peal to this Court preferred ,by the de- 
fendants-appellants which clearly relate 
to the claims made by the Biaintiffs.res. 
pondents, for realisation bl. arrears of 
rent for a particular.period, at the rate 
Bpeoi6ed, must be held to be not main- 
tainable. It may be mentioned that the 
decision of this Court in the case of 
Dhanukdhari v. BaMiram (2), on which 
reliance was placed on behalf of the ap¬ 
pellants, is of no assiatance to them, in- 
asmuoh as. the suit in which the above 
decision was given was of a description 
to which 8. 163, Ben. Ten. Act, would 
have no application, ^his has ■ been 
clearly pointed out by the learned Judge 
of this Court deciding Beni Madhab’s 
case (l), to which reference has been 
made above. In the result, the appeals 
are held to be not maintainable, and are 
dismissed with costs. One hearing fee 
is allowed in the three appeals. 

K s._ _ 

1. A I R 1926 Gal 1189= rflC I 0 670. 

2. (1909) 4 10 745. 

A. I. R. 1933 Calcutta 8S5 

Mittbr and Henderson, JJ, 
Nagendra Nath Boy and others — Ap¬ 
pellants. 

V. 

Haran Chandra Adhikary — Bespon- 
dent. 

Appeals Nos. 87 and 57 of 1933, Da- 
oided on 12th April 1933, against order 
of Diet. Judge, Pabna, D/- SQth jiovem. 
her 1932, 

(•} Practice — WitncM— Trial Courtjiai* 
diseratioa in matter cf raeallinjS witnaM for 
further examinetion.' ,V 

' The tiiai Oourt has a disoretion in the matter 
ofzeeattiag' a witnaw for fottliAr (examination, 
a&i.U it thinks that the questions be put to 
such witOMS. am more or leu of ftivolous'cta»- 
raotst or I'rtrievant, It oaa refuse to reoaJl such. 
wUnesi.., . IP$ 08 C 13 
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'(b) Civil P. C. S. 49 - Mer* claim 

for reititution of certain sum of monoy 
agunsk decree-bolder it net equity available 
to the jadgment'debtor. 

Jndgment'debtor bad applied to olidm Testito* 
tion of a oertaia sum of money against his de- 
ereo'holdai.. The decree was aesigned by the 
latter to another who had notice of the applica¬ 
tion. In execution of the ^ deetee by the as¬ 
signee, the judgment-debtor ’contended that the 
right of assignee was subjeot to hia claim for 
restitution : 

Held : the mere drum for restitution was not 
an equity which was a'Vailable to the judgment- 
debtor and that he had no right of set ofl on date 
of application for exeention : 16 Oal 619, Sef. 

(P 868 C 2] 

* (c) Decraa—Execution— Execution by as¬ 
signee of decree-bolder—Order for sale mede 
in lifetime of letter — Legal representative 
of decree holder cannot contend that exe¬ 
cution cannot proceed for entire aum. 

Where an assignee of a decree obtains an order 
for sale in execution of the decree during the 
lifetime of the assignor, the latter’s legal repre¬ 
sentatives cannot, on principie analogous to res 
ji^icata, contend that execution cannot proceed 
foV the entire sum in respect of which it was 
sought to bring about sale of the property : 8 
Cal 61, Bef. [F 869 G 1] 

(d) Debtor and Creditor— Creditor becom- 
' Ing heir to debtor or vice verse — Two in¬ 
terests ere merged. 

When, on account of death a creditor becomes 
heir to b debtor, dr a debtor becomes heir to a 
a creditor, and thus the two opposite characters 
of debtor and creditor become united in the 
same person there is merger of two interests : 
6 All 27, Bel on. (P 869 C 1] 

(e) Civil P. C. (1908). S. 2, Cl. (11) - A 
person to become legal representative must 
retain possession of the property belonging 
to the estate with intention to represent the 
estate. 

It is one of the essential tests with regard to 
the case of persons who intermeddle with the 
estate of another before they can be called as 
legal representatives of the deceased persons, that 
they must retain pos8es«-ion of properties belong¬ 
ing to the estate with the intention of repre- 
eenting the estate ; A I It 1926 Cal 825, Bel on. 

IP 869 C 2J 

(f) Practice — Objection as to prayer for 
discovery net leken in grounds of oppeel in 
lower eppeltate Court—It cannot bo token in 
second appeal—Civil P. C. (1908), S. 100 and 
O. 11. R. II. 

An objection, that there has been prejudice by 
reason of thb prayer for discovery not having 
been given, effect to. If not raised in the grounds 
of appeal ia the lower appellate Court, cannot be 
allowed to be, raised in second appeal. 

. [P 870 011 

Sujfgn^a Coomar Mitier and Surasit 
Chandra XaAm’ —for . Appellants. 

Atul^^handra Oupta, Satieh Chandra 
Sinha'and Bansorilal Sarkar iot Bee., 
pondenti. 

^Mttter, J .— The faofce, of the two fp-. 
pme. Nos. 8 y and 57 of 1939, are to > 
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sonfe extent- inter.oonneoted with each 
other and it is necessary to state the 
facts of the two oases in the order in 
which they have been presented )?y the 
learned advocate for the appellant. 
appears that there were two brothers of 
the name of Prasanna and Bhabani, 
Prosanna had also another name Guru- 
obaran. He died leaving behind him a 
widow Sham Bangini and his brother 
Bhsbani. During the lifetime of Sham 
Bangini ehe exeouted a deed of relin¬ 
quishment of her husband's estate in 
favour of Bhabani, the latter promis¬ 
ing to giving a certain amount as 
maintenance to the lady daring her 
lifetime. In 1917 Bhabani executed a 
promissory note for certain amount in 
favour of Sham Bnngini who instituted 
a suit against Bhabani on the said note. 
During the pendency of that suit Bha¬ 
bani died. Sham Bangini however ob¬ 
tained a decree against the sons of Bha¬ 
bani who are fonr in number, namely 
Syamapada Roy, Nagendra Nath Roy,. 
Birendra Nath Roy and Jogendra Nath. 
Roy. 

Against this decree which was obtained 
by Sham Bangini against the present ap- 
pellants, namely the sons of Bhabani, 
the latter preferred an appeal to the- 
District Judge. In the meantime Sham 
Bangini took out certain proceedings to- 
which it is not necessary to refer. On 
20th October 1925, during the pendency 
of the appeal, the ampuflt which was- 
decreed in her favour and which had 
swelled at that time to a sum of Rupees 
2,070 odd was withdrawn by Sham 
Bangini, one of her relations having 
stood surety for her. On 6th March 1930> 
the learrfed District Judge in the appeal 
brought against Sham Bangini came to- 
the conclusion that her suit on the pro¬ 
missory note was barred by the statute 
of limitation and the suit was accord¬ 
ingly dismissed by the appellate Court. 
Sham RaDgini preferred an appeal to the 
High Court. On 15tb December IQSO. 
the dufendan^s, that is, the sons of Bha¬ 
bani, made ah'application for refund of 
the money wbioh had been taken out by 
Shale Bangini after the deoieioh of the- 
dourt in the promissory note esse,. To 
this prooeeditig the surety was added as- 
a party. On 4tb January 1931, ^while’ 
the appeal to the High Odnrt. was pend- 
ipg, Sham Bapgint died. On . the death 
of Sham Bangini the appalii^tB waut4d< 
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to briog on record three persens, Sa< 
mndnath Boy, Ambikapada Boy, and one 
Haran Ohandra Adhidary,.on the gronnd 
tlfat they had intermeddled with the 
estate and as snob they were legal repre¬ 
sentatives of Sham Bangini or of her 
bosband’s estate within the meaning of 
S. 2, Civil P. C. The Subordinate Judge 
held that tliey are not the legal repre¬ 
sentatives, as the appellants are the legal 
representatives, being both the rever- 
sioners of Sham Bangini’s husband's 
estate as also the heirs of her stridhan 
property. The Subordinate Judge accord, 
ihgljp dismissed this application for res 
titution. The District Judge has affirmed 
that decision holding at the same time 
that no appeal lay to him. Not'with- 
standing, the learned District Judge has 
gone into the merits of tbe case. It is 
against that order of the District Judge 
that an appeal from appellate Order 
No. 57 of 1933, has been preferred to this 
Court. 

Now to come to the facts of ap. 
peal from appellate Order No. 37 of 
1933. Oo the reversal of. the judgment 
by the District Judge in the promissory 
note suit it is said the defendants-ap- 
pellants became entitled to an amount 
of about Bs. 4,500. Sham Bangini brought 
a suit for arrears of maintenance and ob¬ 
tained a decree against Bhabani on 11 th 
June 1930. On 20th August 1930 she 
made an application for execution for a 
sum of about’ Bs. 1,379. On 23rd Da- 
oember 1930 Sham Bangini is said to 
have assigned the benefit of this ex 
parte decree of Bs. 1,379 in favo'.ir of 
one Haran Chandra Adhikary who is 
respondeat in appeal No. 37. The vali¬ 
dity* of this deed of assignment was 
oballeoged by tbe defendants. They 
alleged that as tbe deed was registered 
on the date on which Sham Bangini died, 
that is on 4th January 1931,it cannot be 
said to be a deed which was registered 
by her at a time when she. was in full 
possession of her senses and it was fur. 
ther contended that the deed of assign¬ 
ment was a forgery as Sham Bangini 
was admittedly a literate lady and as 
she is alleged to have signed the dneh; 
meat in eight places in tour of Whhsh 
her name was spslfe in font differeiit 
^eys. . 

The handwriting expert one Ms. 
Hard less was examined, who haii 
posed that the deed does not contain. 


her sli^aturei - It is to be obsery^-libelt 
the thumb impreesipne wbii^ 
are not disputed to be. hdr..thn»a?lwi 
pressious; but it is seid th%t 
impressions were obtained at a time w,hs^' 
the lady was unable to exeonte^l^e ^deA 
of assigument. It was fnrthes«|A|d. t^i 
the SuivBegistrar before whoch .deeo! 

was registered was examined. pre¬ 

sent appellants asked for furtS^s st^ 
calling of this witness in order to put 
him certain relevant questions t^ir 
case being that the Bub-Begistrar had 
never been near Sham Bangini*s resi¬ 
dence at the time when the deed was 
said to have been registered. Both the 
Courts below have agreed in. the view 
that the deed of assignment is a genuine 
one and that it was executed Ibr eonsi- 
d oration by Sham Bangini and have 
accordingly disallowed the ob^otions 
raised on behalf of the present defen¬ 
dants-respondents., Against this coh- 
current judgment appeal No. 37 has been 
brought to this Court. 

We deal with appeal No. 87 first as 
that has been argued first by the learned 
advocate for the appellants. Two qnes- 
tioDB arise in this appeal. It is argued 
io the first instance that the judgments 
of the Courts below are vitiated by 
irregular procedure which was followed 
by the Court of first instance seeing that- 
the trial Court shut but evidence on 
material points and has allowed, tbe 
late production of a document which 
has been marked as Ex- F in the case 
and that tbe appellants have been seri. 
oosly prejudiced by the reception of this 
document at the late stage. It is stated 
in the second place that Haran Chandra 
Adhikary, the respondent in the present 
appeal, has taken the assignment with 
notice of tbe claim made in the applioa- 
tion for restitution by the present defen¬ 
dants-appellants against Sham Bangini 
and that the Courts below should have 
held that the defendants wmu entitled 
to get a set off of the. sum for which 
restitution has been applied. .Wilhre- 
•gard to the first of these grounds we are 
Uf opinion that there is absolutely no 
igubotance in it. It appears-thgt the 
Sub-Begistrar who was examiimd on 
24th August was not pot the question 
which it is now complained the ap^l. 
laots should have been allowed to pub 
to him> jSevoral days after, some tipae 
In September, an application was put in, 
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before the Ocrart stating that some mate* 
rial questions should be pot to the Sub* 
Begistrar in soppott of the case made 
by tbe appellants that the Sub-Begistrar 
'was nowhere near Sham Bangini's resi. 
detaoe -oD the date the deed of assignment 
jwas exeeuted. 

We ourselves have examined those 
questions and we are of opinion that the 
' Courts below were tight in coming to 
the conclusion that some of those ques¬ 
tions were not of any relevancy and did 
not bear on the questions in issue in tbe 
present ease. In matters of this kind a 
certain amount of discretion is always 
vested in the trial Court, and in the 
exercise of that discretion the Court of 
first instance was of opinion that the 
questions were more or less of a frivolous 
character, and having examined some of 
the question's we have read we are of 
opinion that this ground must fail. With 
regard to tbe late production of Ex. F 
it appears that this document was not 
in possession of the present respondent, 
but was in the possession of a pleader 
who produced it on 4th June 1931. It 
does not appear that any application 
was made to the. trial Court asking for 
time to rebut the evidence produced at 
tbe late stage namely to rebut the letter 
which was really produced for tbe pur. 
pose of showing an admission made by 
Sham Bangini as to the execution of tbe 
deed of assignment in question. 

With regard to the second point taken 
namely that the assignment was subject 
to equities and that the Charts below 
were wrong in not allowing a set 
off of .the sum of Bs. 4,000 odd which 
forms the subject matter of the applica¬ 
tion for restitution against the sum of 
Bs. 1,379 in respect of which the applU 
cation for execution has been made by 
her, reliance has been placed very 
strongly by Mr. Hitter who appears for 
the appellants in these two appeals on 
S. 49, Civil P.C. It is said Haran Chan¬ 
dra Adhilfary who was really looking 
after tbp litigation on behalf of Sham 
Bangini had notice of this applioatidn 
for restitution and as such he must be 
said to have taken the assignment with 
notice of thia equity. Thequestion which 
arises*for decision is as to whether the 

• s-i.u« <tnnlioation forresti- 
tution of certain sum ut j ..-o— 

•Sham Bangini can b.e held to be an 
equity which was available in favour 


of 4be jiresent appellante. It is eon. 
tmided for the respondent that S. 49 
which occurs in the bddy of the Code ie 
expressed ip wry general term^fanih 
is the rules in the schedule to the Code 
which really state the way in whictt 
this equity is to be worked ont and it! 
was never intended by the framers of! 
the Code that although there was in 
existence on the date of the assignment 
no cross decree in the resfitution matter, 
still the rights of the assignees will be 
Bubjeot to the mere claim for restitu-j 
tion. If one looks to S. 49 of the Code 
the illustrations to the section which <Jf 
course are not exhaustive show that in 
both the illnstrations what was allowed 
to be set oft' were the two decrees that 
had been obtained on tbe date when the 
execution application was made. 

' The principle which is embodied in 
S. 49, Civil P. C., is tbe same as that 
enacted in S. 132, T. P. Act of 1882, and 
it appears to us that tbe right of set off 
is undoubtediy an equitable right, and 
if the judgment-debtor has the right to 
set up a cross decree under 0. 21, B. 18 
of the 0ode,he has this right also against 
the transferee of the decree-holder. Re. 
ference may be made in this connexion 
to a decision of this Court in the case of 
Kristo Bamani Dassee v. Kedar Nath 
(1), which was decided at the bar. In 
Ulus. 2, which really is taken from the 
facts of the case of Krislo Bamani Dassee 
V, Kedar Nath (l) to whiiA we have just 
referred, it appears that at the time 
when C applied for execution against B 
of the whole decree B had already ob¬ 
tained a decree against 0 and it was 
held that C was not entitled to execute 
the decree for more than the sum which 
G could recover after the set off. From 
the other illustration also it appears 
that if A holds a decree against B for a 
sum of Bs 5,000 and B holds a decree 
againstCfor Bs. 3,000 and A transfers 
his decree to C, C cannot execute the 
decree against B for mors than a sum of 
Bs. 2,000. The right of set off was not|* 
in^ existence on the date when this ap-, 
plioatiou for execution of the present 
respondent h taspeql of the decree as¬ 
signed over toi him was made; Jn these 
oiroumstanoei it appear* to us that this 
ground alto mhst fail. It bap been poin¬ 
ted out further on behalf ofthe reppoh- 
dent thai even during the Hfe-tiiae of 
1. (XSiaTTOal 819. 



193^ Na^IENDBA NATK V. HabAM OHANl^AiMletor.'j.) C«l:eutf« 869 


Sbam Bsngini tba ordar for sale, in eze. 
cation of the decree wbicb has been ae- 
signed over to the present reepoDdent 
was niftde and it ie argued on the prinoi* 
pie analogoas to res jodioata, which has 
been enunciated hy their Lordebips of 
the Judicial Oomtnittee of the Privy 
Council in the case of Mungal Pershad 
Diehit v. Grija Kant Lahiri (2) that it 
is no longer open to her legal repre8en> 
tatives to contend that execution can* 
not proceed for the entire sum in respect 
of which it is sought to bring about a 
sale of the property. On all these 
Igfonnds we are of opinion that this con. 
tention of the appellants must also fail. 
The result is that this appeal must be 
dismissed. 


To take now Appeal No. 57. It is 
argued in this appeal that the Courts 
below were not right in coming to 
the conclusion that this application 
for restitution must fail seeing that 
jthere has been a merger of the 
Irigbts of tbe creditor and the debtor the 
jtwo rights having vested in one and tbe 
jsame set of persons. It appears that 
lafter the death of Sham Hangini as has 
jalready been stated her hnsband’sestate 
Ivested in the present appellants and tbe 
{present appellants are also the heirs of 
Sham Bangini. Therefore one could see 
every reason in ordinary oircumstances 
jto hold that after Sham Bangini’s death 
tbe rights of the estate of Sham Bangini, 
either her personal estate or her hus¬ 
band’s estate would vest in the appel- 
llants. Therefore tbe position is that so 
ifar as the application for restitution is 
jconcerned tbe applicants and tbe oppo- 


:site parties would be one and the same 
{set oi persons. There would in such 
oiroumstanceB be what has been termed 
as merger of two interests. This posi- 
|tion was considered in a very early case 
jby the very learned JudgCi Mahmood, J., 
of thd Allahabad High Court. In oir- 
oumstanoes similar to the present tbe 
{learned Judge observed in the case of 
^Banarsi Das v. Maharani Kuar (3), (at 
p. 34) thus : 

''Weareprepaiedtohold that vltaii on account 
of death a oieditor bwomes heir to a dehtor dr a 
debtor becomes heir to a oredltor, add thus the 
two opposite oharacf ers of debtor and creditor be¬ 
come onit^ in the same person the - application 
to pay mona'y«may be regarded as extingnished.'*' 
This principle has been follbwed iiv a 

9. (1910) 8 Cal 8la=8 IA WSmS Sar 
8 . (1888) 6 All 97=(1882) A W N liO. ^ ' 


later deeisiov one of which 
oisioD of the Madras Hig^ : 
which the learned District JudjiAil^ 
referred. The principle sscoordA 
common sense and- we sgwse ,vrBH 
principle laid down in the Al^teBad-, 
case. In our opinion jtbet appti^tierj^. 
for restitution by the appeHant^tetH. ’^'i^'' 
longer be executed. It is neat 
even if it could not he y 

against the present appellant It ie’-'cer-- 
tainly executable as against eome per¬ 
sons, namely tbe respondents who have 
already been stated to be three in nunc- 
her who have intermeddled .with the 
estate of Sham Bangihi's'husband as 
also with her own personal setaiie and 
as such they are legal represeotatiyss, 
against whom exeention oaU' be 
within tbe meaning of S. 2, CL 11, Qlvu 
P. 0. The facts which have been fouifd 
are that they have in their possession a 
small part of the movables, namely the 
utensils and so forth^- and perhaps a 
small cash belonging to the estate either 
of Sham Bangini or her husband. But 
there is no finding, neither there is any 
assertion, in the application to substi- 
tute them as legal representatives to the 
effect that they are in possession of the 
movables and cash with the intention 
of representing tbe estate either of 
Sham Bangini or her husband. In tbew 
oircumstances it becomes very diffioult 
to hold that they are really legal 
eentativeB \vitbin the meaning of S. 2, 

Cl. II, Civil P C. It is one of the es¬ 
sential test's with regard to ths case of 
persons who intermeddle "with the estate 
of another before they can be oilled as 
legal representatives of the deceased 
persons that they must retain posses¬ 
sion of properties belonging to the estate 
with the intention of representing the 
estate. That is the view which has been 
taken in a very recent case in this Court 
in the case of Satya Banian Roy v» 
Sarat Chandra (4) which has been also 
referred to by the learned District J^ge. 

It is next said as a part of t^e argu¬ 
ment on this branch of the case that by 
reason of irregularity of procedure lU • 
the Oour* of first instance it has not 
been possible for tbs appellant to estab¬ 
lish that the three persons who are the 
respondents, are really the legal 
sentatives within the meaning of U. a, 

B. 2. It is’said that an a^plicatjgn_wag 
4, AIB iriie‘<0ai1iss^® i e 695. 
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made asking for disoovery of the hooka 
of the estate and that application vfM 
acceded to by the Court and notwith¬ 
standing that the books which were in 
possession of the three respondents have 
noji> been produced and the Court should 
have taken other steps to ensure the pro¬ 
duction of those books and if those books 
had been produced it would have been pos¬ 
sible to show that the respondents were 
in possession of a large portion of the 
cash and movables belonging to the 
estate and from that intention might 
have been gathered that they did so 
with the object of representing the 
estate. It appears further that when 
this application for disoovery was made 
eaoh of the three persons came forward 
and said that they were not in posses, 
sion of those books and consequently 
notwithstanding the order made by the' 
jCourt the case proceeded without these 
jdocuments. It appears further that this 
jobjection, namely, that there has been 
prejudice by reason of this prayer for 
discovery not having been given effect to 
was not taken in the grounds of appeal 
before the learned District Judge in ap. 
peal. In these oircamstanoes we do not 
Ithink we shall be right in allowing this 
objection to be raised here. It is not 
necessary in this view to consider the 
other ground on which the appeal of the 
appellant before the lower appellate 
Coart was dismissed, namely that the 
appeal was incompetent for tbe learned 
advocate for the respendents does not 
wish to press this ground.' It appears 
therefore that for reasons we have given 
this appeal must also be dismissed. The 
result therefore*^ is that both these ap¬ 
peals must be dismissed with costs. We 
assess the hearing-fee at two gold 
mohurs in each case. 

Henderson, J .—1 agree. 

K.S. Appe als dismissed. 

*A. I. R. 1933 Calcutta 870 

Lobt. Williams and McNair, 'JJ. 

Hahu Bant and o^Asrs—Appellants. 

• V. 

JSmpe/or—Opposite Party.. 

, Criminal Admitted Appeals Nos. 326, 
340, 407 g^nd 432 of 1933, Decided on 
29tb August 1933. 

fa) Criminal P. C. (1998), S, 369 — Jodg- 
mmit'of.twa Judges a* Criminal^ Bauch can*, 
net be overridden by nny ether Judge or 
Bench ef Judgoe. 

A indgment of tvro Jadges sitting as a Orimi-; 
dal Bench is a jndgtoent nf the Cotut 'andl 


no f^hec Judge or Bench of Judges hM power to 
override, 8Uer or review it except .to oorraot a 
clerical error. Even the same Bench becomes 
functus ofBoio when once judgment U signed: 
14 Cal 12. Bel . on. [P 871 0 1; P 873 0.8] 
(b) High Court —* Chief Justice has no 
greater judicial powers. • 

The Judicial powers of the Ohief Justice are 
not greater than not different from, bnt exactly 
tbe same as, those of any other Jadge of the 
Court; 2 C IF W 481, Ref. [P 871 C 1] 

«(e) Criminal P. C. (1898). S. 439 — High 
Court admitting appeal on auealiqn of sen* 
tenco only It con pass orders, where it 
does not wont any assistance from party or 
Crown, without issuing notice or sending for 
records. 

Where the High Court is satisfied that the 
conviction was justified, bnt thinks that there 
may be grounds for reduction of sentence, it 
will generally invite the Grown and the appel¬ 
lant, or either of (hem, to furnish information, 
in order to assist the Court to arrive^ at a deci¬ 
sion. In such a case, the practice is to admit 
the appeal, on the question of sentence only, 
though it is doubtful whether this procedure is 
strictly within the provisions of the Code. Bnt 
where the Court does not require any further 
information on tbe point, it would be merely a 
waste of time, money and labour, to issue 
notices, and send for records, and summon 
parties whom the Court does not wish to hear, 
and in such case the Court has jurisdiction to 
pass orders without issuing notice or sending for 
records. [P 872 0 2] 

(d) Criminal P. C.(1898). S. 439-Crown 
has no right to influence Court in revision 
on question of punishment 
The question of punishment is peculiarly a 
matter for tho Court, and in revision the Crown 
has no right to seek to influence the Court ou 
this question, unless invited by tho Court to do 
80. [P 872 0 21 

Jfi (e) Criminal Trial — High Court Bench 
acting without jurisdiction—Only remedy is 
to move Local Government. 

Where a Bench of a High Court sitting ^ as a 
criminal appellate Court has acted without juris¬ 
diction the only remedy is to move the Local 
Government to exercise the royal prerogative 
where the accused has been prejudiced 

IP 873 0 2] 

(f) Criminal P. C. (1898), S. 561-A — 
S. S61-A dees not add to powers of High 
Court — Inherent power does not ^include 
power to review order made in criminal ap¬ 
pellate jurisdiction. 

Section Afil-A in no way adds to the powers 
of the High Court. It merely declares that such 
inherent powers as tbe Court may possess shall 
not be deemed to be limited or affected by any* _ 
thing contained in tbe Code. The inherent' 
powers of the Court do not inolnde the power to 
review an order which has been made in the 
oriminal appellate jutisdiotion: AI B 1928 Lah 
468, Appr, tP 874 0 8] 

Satindra Nath Muhherjee, Syed Nasim 
Ali, Suresh Ghandra Taluhdar attd Bka- 
dhar Haidjar —for Appsllantq. 

Lori Williams, J.—Somd w«ekg ago » 
oomplaint was xnadle in Oonrii iq . the 
Acting Ohief Jnstioe by the Deputy 
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Legal Betnembranoer tbafc oatfeain orders 
passed by my learned brotiber and my* 
eelf were illegal and made withoufc juris* 
dvfcioa. No peMtion or, i^davifi was 
filed, and the process was wholly irregn* 
Ihr, as the Deputy Legal Eemembranoer, 
and the Legal Eemembranoer who in¬ 
structed him, ought to haye known. 
The Aoting^Ghief Justice quite properly 
decided that be had no jurisdiction 
whatsoever to interfere with the orders 
of the Division Bench. But as 1 had 
beard about the complaint, and ex¬ 
pressed my willingness to consider the 
matter further, he directed that my 
learned brother and myself should form 
a Division Bench, when the Crown 
could mention the matter, if it was so 
advised. I fail to understand what was 
the object of making a complaint to the 
Acting Chief Justice, or what interest 
he was alleged to have in the matter. 
Such a procedure was an act of disres¬ 
pect to the Court, directly to the Divi¬ 
sion Bench, and indirectly to the Acting 
Chief Justice. No complaint had been 
made to us by the Deputy Legal Bemem- 
branoer or anyone else, and the Deputy 
Legal Eemembranoer presumably, and 
the Legal Eemembranoer who instructed 
him, had some knowledge of the legal 
position, which was stated with clarity 
and precision by Sir Comer Pethe- 
ram, 0. J., and a Full Bench in In the 
matter of the petition of F. W. Gib¬ 
bons (1), decided so far back as the year 
18S6, which decision no one since has 
seriously attempted to question. 

A judgment of two Judges of this 
(Court sitting as a Criminal Bench is a 
jjudgment of the High Court of judi- 
^atufe at Fort William in Bengal, and 
jno other Judge or Bench of Judges of 
jthis Court has power to override such 
judgment. The judicial powers of the 
Chief Justice are not greater than or 
different from, but exactly the same as, 
[those of any other Judge of the Court. 
On this point reference may be made to 
the case of Empress v. Khagendra Nath 
Banerji (2). Moreover, in my opinion 
the Court when it has signed its judg¬ 
ment has no power to alter or review 
it, except to correet a olerioal error. 
(S. 369, Criminal F. 0.) The four 
orders to which exception has been taken 
were as foflows: 

iTi'wMrit'darM."' ■ 

2, a898) 2 0 W N 481. 


(Lort-Williams, J.)^ Culcu^ '871 

Appeal Not 826 of 1983,—-The feins of 
the order was '*tbe appeal is admit^d:. 
The sentence' passed on the appellii|^.,is 
reduced to six months’ rigorous 
sonment.” That was a case in whiiift 
the appellant, who was a fariash working 
in the Imperial Baoretariat Building, 
and a young man with no prevlbui o^ 
viotioo, was convicted of stealing^ ^ma 
bags oontaioing bandies of formpi, which 
he asserted were waste paper, hht which 
the prosecntion said- were nnhsed and 
current forms. In the clrcuoastanoet. 
we thought that six months’ rigorous 
imprisonment was ample. 

Appeal No. 340 of 1983i'~In this case 
the order was “the appeal is admi^d." 
The appellant was a young man ^ith 
good antecedents and no pravibne don* 
viotion, who had been convicted under 
3. 420,1. P. 0. He had ordered certain 
goods and issned two worthless ebequ^. 
The goods were seized at the rt^way 
station and the complainant suffered no 
loss. In view of the age of the accused* 
and the fact that the complainant was 
willing to compoand the offence we re* 
dnoed the sentence of imprisonment for 
one year, to a sentence of imprisonment 
for six months, though we said that the 
Chief Presidency Magistrate was quite 
justified in passing the sentence which 
he did. In our opinion, in view of all 
the circumstances and the appellant 
being only 22, a sentence of six months 
was saflicient. 

Appeal No. 407 of 1933.—There were 
three appellants in this case, and they 
had been convicted under the Indian 
Eegistration Act and the Indian Penal 
Code for forgery and conspiracy in res¬ 
pect of a kabala. No. 1 had been sen¬ 
tenced to five years for conspiracy and 
three years under the Indian Eegistra- 
tion Act, the sentences to run consecu¬ 
tively. No. 2 had been sentenced to six 
years, and No. 3 to five years. We went 
carefully through the charge, and we 
saw no reason for discrimmating bet- 
ween the three aeonseJ, and wa thought 
that five years rigorous imprisonment 
was suEBoient for each of them. We 
therefore directed the two sentences 
against No. 1 to run conourrently and 
not consecutively, and reduced the sen¬ 
tence of No, 2 to five years, we did 
not interfere with the sentenbe of No. 3. 
The result was that each of the appel- 
lants became liable to five years' rigc*- 
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rous impriaonmeDt. Nobbing ^as said 
in this order about dismissing or ad> 
mitting tbe appeal. 

Appeal No. 432 of 1933.—^Tbe appeU 
lan^ bad been convicted under 8. 436, 
1. F. C., and sentenced to four and 
a half years* rigorous imprisonment 
and a fine of Rs. 100, or in default to 
rigorous imprisonment for six montbs 
more.. Tbe sentenoes of imprisonment 
to run oonourrently. Tbe order stated 
that the appeal was allowed on the 
question of sentence only. We thongbt 
fit to point out that the Judge must 
have made some mistake in tbe sen¬ 
tences.. because be first inflicted rigorous 
imprisonment for four and a half 
years and a fine of Rs. 100 or in de¬ 
fault six months’ rigorous imprison¬ 
ment, which was to be in addition to 
tbe four and a half years making five 
years in all.' But he went on to say 
that the sentences of imprisonment 
should run concurrently. The latter 
part of his order therefore contradicted 
the former part. Further there was no 
provision that the fine should be paid as 
compensation to the complainant. We 
draw attention to tbe fact that tbe Court 
had repeatedly said that there was no 
object in inflicting a fine as well as a 
long term of imprisonment, except where 
the fine was to be used fcr the purpose 
of compensation, and in other special 
cases to which we had referred in past 
decisions of tbe Court. We went on to 
say that in the circumstancee of the 
present case tbe only reason for inflict¬ 
ing a fine would be that it should be 
paid' as compensation to the person 
whose bouse was burnt. Therefore we 
confirmed the conviction, but altered th.e 
sentence to a term of rigorous imprison, 
ment for four years and a fine of Bs. 100 
which, if realized, was to be paid as 
compensation to tbe person whose 
house was burnt: in default of payment 
of the fine,^ the accused was to under, 
go a,farther period of imprisonment for 
six months; that is to say, in default 
of payment of the fine be was to undergo, 
id all 4^ years, rigorous imprisonment, 
which waA exactly the term of imprison- 
ment which the Magistrate intended to. 
inflic^dpon him. 

It is complained that as the appeals 
were admitted, the nsnal notices ought 
te have been given, and tbe appeal heard 
as provided in Ss. 422 and 423, Criminal 


F. 0. Ilf eaeh of these orders as drawn 
up there are clerical errors, and tbe form 
of the order is pot in accordanee^with 
the judgment Which Z gave. This waV 
overlooked when the orders were signed* 
—what I said was, that there was no 
necessity to se.nd for the record—and 
then I proceeded to give reasons why 
the sentences ought to be modified. Ac- 
cording to my recollection nothing was 
said about admitting or dismissing the 
appeal, but tbe effect of the order was, 
that the appeal was dismissed sum¬ 
marily under S. 421, Criminal P. C., and 
the sentence was varied under the 
Court's revisional powers, the proceed¬ 
ings having otherwise come to its know- 
ledge within the meaning of S. 439, Cri¬ 
minal P. C. 

^This kind of order is not the urual 
one of admission or rejection of the 
appeal and doubt seems to have arisen 
in tbe mind of the Bench Clerk, and in 
the ofifice, about the correct form of the 
order. In future the senior Judge of 
the Criminal Bench should be consulted, 
when any doubt or difiicalty arises about 
the form of tbe judgment of the Court. 
A number of similar orders were made 
by the criminal Bench over which I 
presided two years ago, and no complaint 
was made by the Crown or by anyone. 
This form of order is convenient and 
useful, and is intended to save unneces- 
sary waste of time, labour and expense,! 
which is a matter not to be lightly dis-j 
regarded in these difficult days. Where! 
the Court is satisfied that tbe convic-' 
tlon was justified, but thinks that tberej 
may be groundsforreductionof sentence,! 
it will generally invite the Crown and 
the appellant, or either of them* to 
furnish information in order to assist 
the Court to arrive at a decision. In 
such a case, tbe practice is to admit thej 
appeal on the question of sentence only,| 
though it is doubtful whether this pro-| 
cednre is strictly withiu tbe provisions 
of the Code. But where the Court doesj 
not require any further information on 
the point, it would be merely a waste of 
time, money and labour, to issue notices, 
and send for records, and summon par¬ 
ties whom the Court does not wish to 
hear. 

It must be remembered .that the qpes- 
tion of ponishment is peoptiafry.a matter 
for the Court. In revision the Crown 
has no right to seek to influence thA 
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Court os this qoeetibn uoless invUed 
the Court to do so. The Deputy Ijegal 
I Remembrancer must have overlooked 
iihisT when he complained to the Acting 
Chief Justice that he had a great deal 
to say upon the subject in connexion 
with the four sentences to which 1 have 
referred. The Court alwa^ hears him 
with patieDce, but in revision neither 
party has any rigbt of audience, though 
no order must be made to' the prejudice 
of the accused, unless he has had an 
opportunity of being heard : Ss. 439 
and 440, Criminal P. C, I am satisfied 
that the Court has jurisdiction to pro¬ 
ceed as it did. If such procedure were 
not strictly within the provisions of 
the Code provision for it ought to be 
made without delay. But in my opinion 
we have the power already. The powers 
of the Court in revision are almost un¬ 
limited. In particular it' has all the 
powers conferred on a Court of appeal 
by Ss. 42^, 42G, 427 and 428, Criminal 
P. G. In an appeal under S. 423 the 
Court has no power to enhance the sen¬ 
tence, but it may do so in the exercise 
of its revisional powers. If the Court 
has power to enhance the sentence in 
revision, surely it has power to modify 
or reduce it. The Court when hearing 
an appeal may alter the finding, and 
then under its revisional powers enhance 
the sentence : see the case of Re Bali 
Reddi ( 4 ). Ill the case of Hridoy Mondal 
V. Emperor (5) the accused had pleaded' 
guilty to murder, and had been sen¬ 
tenced to transportation for life, and bad 
appealed. The Court dismissed the 
appeal, because be had pleaded guilty, 
and the 'minimum sentence bad been 
passed, but in exercise of its revisional 
powers, the Court altered the oonviction 
to one under S. 304, I. P. C., and sen¬ 
tenced the appellant to seven years’ rigo¬ 
rous imprisonment. 

The Acting Advocate-General has not 
attempted to support the procedure be¬ 
fore the Acting Chief Justice, but he 
has argued that the orders were illegal 
being made without jurisdiction. He 
contends that tbe Court has ,two alter¬ 
natives only, and must either dismiM 
an appeal summarily under. S. 43i| Cri- 
minal P. C., or cause notices ta be given 
and hear, the appeal under S. 422. Fur- 

4 . A IB 1914 Mad368 s= 32 1 07fi6=Blft070 
180=87 Mad 119. 
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tber he Contends that in sucli eirds^- 
stanoes .the Court cannot ezerei,^\i,|Nl^ 
revisional powers under 8. 489, 
it cannot dismiss an Appeal anmnwrily^ 
unless it thinks that there" is nosuffi-^ 
cient ground for, interfering (S. 421)i. 
Agsuming that the Court has aote.d. Witf^. 
out jurisdiction, then he oonteildk tj^at^ 
it has power to treat the illegal ordered 
as being void ah initio, and ta 
tbe matter on its merits, and hn 
referred us to the case of In re Soeitt-, 
Naidu (6), and to the case of Baprsh 
Pada Mandal v. Kadambini Bam (7), 
and other cases. This must, ..moan tha^ 
any Judge or Beoph of '.tb^ f^ourt- 
may treat not only bis or.its own- 
orders, but the orders of any 
Judge or Bench of the Courts as haviiil^ 
been made without jurisdiction, and be¬ 
ing void ah initio and rehear the matter' 
on its merits. 

There is no magic in the fact that the* 
same two Judges are sittkig together, as 
at tbe time when tbe alleged illegal! 
orders were made. We have no greater] 
and no less power than any other Bench 
of this Court. After we bad signed the] 
orders we were functus officio, and 
when we ceased to sit together, tbe 
Bench of which we were members, ceased 
to exist, and could not ever be revived: 
If one Bench had power to decide that 
the orders of another Bench were made 
without jurisdiction and were void ab 
initio, a third Bench would have power 
to decide that the orders of tbe second 
Bench also, were made without jurisdic¬ 
tion, and so on ad infinitum. Moreover 
if tbe Chief Justice disapproved of tbo 
decision of any Bench, he could appoint 
another Bench to overrule it, as being 
made without jurisdiction, or could ap¬ 
point himself, to sit with another Judge, 
and this actually was done once by Sir 
Barnes Peacock in a case mentioned in 
In the matter of Abdul Sobhan (8). I 
think it is clear that the cases to which 
we have been referred were wrongly de¬ 
cided, and in my opinion the oply ‘re¬ 
medy in such circumstances is to move! 
the Local Government to exercise they 
Boyal prerogative where the aoonsed bas^ 
been prejndieed~otherwise there is no 
remedy, _ _ ;__ 

6. A I B. 1924 Mad640=84lTSSO'^ 20 Cr L J 

870=47 Mad 4S8. 

7. A IB 1927 Ool 702=104 IC 447 = 28 Cr Ii jt 

681 . ; . > 
6. (1889) 9 Oal 68. 
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' The orders, as drawn up, in these four 
cases not being in accordance with the 
judgment which I gave, I am clearly of 
opinion that we have power to correct 
the errors which appear in them. They 
ape mere errors of draftsmanship, and 
therefore clerical errors within the 
• meaning of Ss. 369 and d61-A, Criminal 
P.iC. As however my learned brother 
does not agree, and as I have no powers 
acting singly to correct what is in form 
a joint order, they must stand unoorreo* 
ted. The errors are only technical, and 
no injustice has been done to anyone, 
therefore the ends of justice do not ne¬ 
cessitate any correction. 

MoNair, J. — The Advocate General 
ttas mentioned to this Bench four mat- 
ters in which he suggested that my 
learned brother and 1, when previously 
sitting as a criminal Bench, passed 
orders which are not in conformity with 
the provisions of .the Criminal Procedure 
Code. No substantive application is be¬ 
fore US. The learned Advocate-Gsneral 
in mentioning these matters stated that, 
in each case in which the orders referred 
to were passed, there was an application 
by the accused for admission of an appeal 
and an order was made admitting the 
appeal and reducing the sentence without 
issuing notice upon the Crown. The 
facts of each case and the orders made 
have been referred to in detail by my 
learned brother and it is unnecessary 
for me to analyse the exact procedure 
which was adopted, or the reasons which 
prompted us to make the orders. It may 
well be, as stated by my learned brother, 
that we intended to dismiss the appeals 
and to deal with the question of sen. 
tence under our powers of revision. The 
orders, as worded, purport to show that 
the appeals were admitted and the sen¬ 
tences reduced. The question that has 
been raised is whether this Court hav- 
ing once made such an order has power 
either as a criminal Bench or as any 
other Be^oh to alter or review that 
order except' to correct a clerical error. I 
very mxtcb regret that 1 am unable 4o 
agree with my learned brother that this 
Aras a mere clerical error. 

I am unable to say definitely at this 
distance of time what was tbs particu¬ 
lar form of procedure adopted, but my 
impression is that at least on one occa¬ 
sion we stated that we admitted the ap¬ 
peal on the question of sentence cmly. 


add that in the particular circumstances 
of the case we did not think it either 
desirable or expedient to pot the accused 
and the Orowp to the expense of*a tur- 
tber bearing when we disagreed with 
the lower Court only in regard to the 
severity of the sentence. If I am correct 
in my recollection no clerical error arose 
in that case. The two sections of the 
Criminal Procedure Code under which 
we are invited * to review our decision 
are Ss. 369 and 561-A. S. 369 is as fol¬ 
lows; 

"Save as otherwise provided by this Code or by 
any other law for the time being in force or, .in 
the case of a High Court established by Boyal 
Charter, by the Letters Patent of such High 
Court, no Court when it has signed its judgment, 
shall alter or review the same, except to correct 
a clerical error." 

Section 661-A provides thus: 

^ “Nothing in this Code shall bo deemed to 
''limit cr aiieot the inherent power of the High 
Court to make such orders as may be necessary 
to give effect to any order under this Code, or to 
prevent abuse of the process of any Court or 
otherwise to secure the ends of justice.^’ 

With great respect I am entirely in 
agreement with the view that was ex¬ 
pressed by the Lahore High Court inj 
Baju V. Emperor (9) that S. 5G1-A in noj 
way adds to the powers of the High 
Court. It merely declares that such in¬ 
herent powers as the Court may possess 
shall not be deemed to be limited or af¬ 
fected by anything contained in the! 
Code. The inherent powers of the Court 
do not include the power. to review an 
order which has been made in the cri¬ 
minal appellate jurisdiction. We are| 
therefore compelled to look to S. 369 to 
see whether the power of review is eon- 
tained in that section. I have no doubt 
that the intention of this section ^is to 
debar the High Court from reviewing its 
own judgment in criminal matters. The 
only exception which is permitted is in 
the case of a clerical error. It is essen¬ 
tial even in civil matters that there 
should be finality in the orders of the 
Court, and in criminal matters it is ob¬ 
vious .that such finality is of even greater’ 
importance,, and in my opinion the object 
of this section is to procure snob finality. 
The provisions of S. 369 were carefully' 
considered by the Full Bench of this 
Court in In the matter of, Gihhone (1) 
where it was held that no power of review 
re sides in t he Oontt or in aniV Beabh of 

9. AIB1038 iiah 463=11010 321=«39 Cr L J 
669=10 Lah 1. 
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the Court. Every Division Benq^h wfalen 
constituted in a criminal case is a Court 
in itself and once its judgment has been 
signed * 

‘‘this court is functus ofSoio and neither the 
Oenrt itself nor any Benoh of it has any power 
to review that decision or interfere with it in any 
way." 

Were it otherwise, no finality could 
be ensured, for at any time a Division 
Benoh might be constituted which under 
the guise of review might reverse or in¬ 
terfere with the orders passed by a pre¬ 
vious Bench. Moreover it seems to me 
impossible to say that a Benoh which 
hits once been constituted and then dis¬ 
solved can be reconstituted at a much 
later date and be called the same Benoh 
because it is composed of the same 
Judges. Even if the same Bench has 
powers of review, which 1 doubt, >I am 
convinced that no such powers o! review 
survive when that Bench has been dis¬ 
solved. I am unable to accede to the 
argument of the learned Advocate Gene- 
ral that the orders passed were without 
jurisdiction and in any event I am satis- 
ified that there is no power, in this Court 
to review them. 

K.S. Order acoordingly. 

A. I. R. 1933 Calcutta 875 

Eankin, 0. J. AND Costello, J. 

Qovinda Prosad Shah and anothei —“ 
Plaintiffs—Appellants. 

• V. 

Sreemutty Charmila Dassi — Defen¬ 
dant—Kespondent. 

Appeal No. 102 of 1932, Decided on 
13tb March 1933, from original decree 
of Pankridge, J. 

^ (a) Tranifer of Property Act (1882), 
S. 108 (h)—-S. 108(h)iaa complete atetement 
«f tenant’a right regarding removal of atruc- 
turea — If tenant faila to remove within 
reaaonable time, he cennol do ao efterwarda 
«r aue for compenaation. 

Clause (h), S. 108 is intended to be a oompleta 
statement of the teoant’e right ae regards re¬ 
moval of structures, including a case of removal 
. after termination of tenancy. If the right given 
by Cl. (h) ie exhausted, the tenant cannot have 
a further right to remove the fixtures, maklug 
out hie right by the personal law or by the genp- 
ral rule of equity and good canseieime which had 
prevailed before passing of Transfer of PropSrty 
Act (1883), If the tenant does not remove them 
within a reasonable time after termination of .the 
tenancy, be hae no i^gfat to remove them' or to 
eue for oempdnsatioh: Oast law discussed, 

IP 877 0 2) 

(b) Trsnefer of Property Act (1882), 
S. 108 (b)—Object ef Cl. (h) wee to previde • 


eubetitqta for arighte under perseaal leW; .er 
en general prleciplee ef equity. 

The intention of 01. (h) was to dedaie the-Unt 
and to snbstitDte for a law dependent on - the 
personal law of the pathes. or general oousidete" 
tions of equity, a definite pvlmetple.. It estaV 
llshed a principle inebnetsteht-with the pr^n-. 
oiple of quioquid plantatar by ditlarihg the ten* 
ant's right to remove; but.it limited and defined 
the tenant’s right to remove a rJgh.t to be. exec- * 
olsed during the term. (PBTjS.CS) 

(e) Tranalcr at Property Act (1892 '<ae 
•mended in 1029), S. 108 (lii)*r-N(» np'W' prin¬ 
ciple ie introduced but only period for. to* 
movol ie oxtondod. 

No new prinoiple was introduced by' thh ' 
amendment. It extended the period .within., 
which the leseee could remove (wyond the ‘'eon- 
tiuuance of the Isms” to any further (dme dur¬ 
ing which the lessee Is in poesestton of the .pro¬ 
perty leased, but did nothing mote, (P 878 09) 

A. K, Boy and P. Jlf. 

Appellant. 

A. N. Okaudhuri and 8. 0. ■ 

for Bespondent. 

Eankin, 0, /.—This is an appeal by 
the plaintiff from the decree of Pank- 
ridge, J„ dismissing his. suit. The pre¬ 
mises, No. 187 Darmahatta Street, form 
part of the estate of the late Akboy 
Kumar Ghose of which the defendant is 
the administratix. From 1910 these 
premises were let to the firm of Eali- 
ebaran Udit Narayan as montly tenants. 
These monthly tenants having erected 
certain puooa buildings thereon, assigned 
or conveyed to the plaintiff their inte¬ 
rest in the premises and in the struo- 
tares by a deed dated 8th December 
1921. In December 1927, the defendant 
having brought an ejectment suit, ob¬ 
tained possession of the premises in exe¬ 
cution, but the deoree in.ejectmeDt was, 
by consent, vacated on 3rd February 
1928 by an order passed in appeal there¬ 
from. 

In connexion with these proceedings 
the present plaintiff, on Qlst December 
1927, had by his solicitors written deny¬ 
ing the right of the landlady to the 
structures. Although the decree had 
been vacated, the plaintiff never got 
back possession; it appears that another 
tenant, one Barnandani had been let 
into possession in the meanwhilb and re¬ 
mained in possession till 1932. The 
landlady however on l2th March 1928, 
gave a valid notice to onit and the ten¬ 
ancy determined with effect from 13th 
April 19M* The plaintiff brought the 
present shit on lOtb December ^ 1930 to 
recover ppsMsslon of the buildings and 
atraotucei erected by his predeoessonsi 
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in-title on the land, or, in the alterna- treB))aisar, ia entitled if he haa erected 


tiva, the value thereof, with other re> 
liefa. Two iaanea were contested before 
the learned Judge and before na. The 
first is an issue of fact. The plaintiff 
says that when he received the notice to 
^Uit in April 1928, it was aerved on him 
peraonally, that he then claimed the 
right to remove the structures, that he 
was referred to the landlady's manager, 
Jotindra Mohan Mitter, and made bis 
olaim to be permitted to remove the 
struoturea, but his claim was refused. 
The learned Judge has disbelieved this 
story which depends entirely on the 
oral testimony of the plaintiff. The in¬ 
terview is denied by Jotindra Mohan Mit¬ 
ter and the learned Judge considers that 
the correspondence of December 1927 
shows that if any olaim had been re-, 
fused a solicitor’s letter would have 
been sura to follow. Mr. A. K. Boy for 
the plaintiff-appellant has taken us 
through the evidence in an endeavour to 
persuade us that the learned Judge’s 
finding of fact was wrong. I am how¬ 
ever of opinion that no exception can be 
taken to it and that it is quite impos> 
Bible for the Court of appeal to find that 
the plaintiff on this issue has proved his 
case. There is a direct confiiot of oral 
testimony between the plaintiff and the 
manager and there is such corroboration 
of the plaintiff’s story as would entitle 
the Court of appeal to differ from the 
opinion of the learned Judge who saw 
the witnesses. 

The second issue is one of law. As¬ 
suming that the plaintiff’s tenancy de¬ 
termined in April 1928. can the plaintiff, 
in this suit of 10th December 1930, as¬ 
sert a claim to recovery of possession of 
the structures, or to the value thereof ? 
Before the Transfer of Property Act of 
1882, the role of law to be applied as 
between landlord and tenant to struc¬ 
tures built by the tenant upon the 
lauds demised was more open to dispute 
as reaards^roperty in Calcutta than as 
regards property in the mofussil. Jji 
Thakoor Chander Paramanih‘s case (l) it 
wus held, upon a consideraMon of Hindu 
and Mabotnedan law, that the English 
maxim quicguid plantatur was not in 
accordance with the usages and customs 
of the country, and it was aosordingiy 
laid down as a general rule that a ten- 
Bat, or indeed any one except a mere 
'l. (18G6) B~«Dg L B Sap Yol 6S5=:6 W B SOB. 


buildings on the land, to remove the 
materials restoring the land to the state- 
in which Jt wah before the improvement 
was made, or to obtain compensation fof; 
the value of the building if it is allowed 
to remain for the benefit of the owner- 
of the soil, the option remaining with 
the owner of the land in those cases in 
which the building is not taken down 
by the builder during the continuance of 
any estate he may possess. 

It was afterwards considered, in Jug- 
gui Mohan v. Dwarka Nath (2) that this 
role was laid down as a rule of equity 
and good conscience to be generally ob¬ 
served in the mofussil, rather than a rate- 
of Hindu law or Mabomedan law appli¬ 
cable onlp when Hindu law or Mahome¬ 
tan law was the personal law of the- 
parties or of the defendant. In that case 
it was suggested that in Calcutta in any 
case in which the personal law of the- 
parties was not shown to apply the’ law 
of equity and goo.d conscience which, 
was administered by the Supreme Court,, 
that is. generally speaking, the English 
law, would govern the matter. In 1880 
Wilson, J., in Bussick Lall v. Loke- 
nath (3) had decided the case on the foot¬ 
ing that a tenancy created by contract 
was required by S. 17 of 21, George III,. 
Cap, 70 (now S. 17, Government of India. 
Act) to be dealt with by the personal 
law of the parties. He. applied the 
principle of Thakoor Chander Parama. 
nik's case (l) to a tenancy in Calcutta, 
as being Hindu law. 

Now the Transfer of Property Act of 
1882 was a Code which had for its ob¬ 
ject thefiuactment of a common laW. If 
the right to buildings in Calcutta is to 
depend upon the personal law of the 
parties, or of the defendant, it is evident 
that great confusion would arise. In 
S. 108, T. P. Act, the legislature set out 
what were in the absence of contract, or 
local usage, to be the rights and liabi¬ 
lities of lessor and lessee in a number of 
cardinal matters; and under "Bights anct 
Liabilities of the Lessei," 01. (h) enaoted- 
as follows: 

“ The lewea may mnniva at. wy Umii during 
the oontinnanea of tha lease. atl.tMugS ^hiob be 
has attached to tbe earth, prbyided b* leaves the 
property in the state in which H e fawieved It.” 

2. (1863) 8 Cbl S89. "I . 

a, (ISBO) 6 Oal 688^5 0 L B 492. 
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Tbifl is tbs law tiodar wbibh ^ the t>ra. 
■saDt case falls, ihoagb in 1929 Cl. (h) 
was amended to ran as follows;' 

t' Tht laiaea may, even aftet thedeterminatioa 
of tha lease, remove at any time whilst be is in 
possession of the property leased, but not attet' 
warda, all things whiah he has attnehed to tha 
.earth provided he leaves the property in the state 
in which be recievedit." 

Now, (hsr question before us is whe- 
tber, in addition to the right given to 
'the tenant by Cl. (b), S. 108, as enacted 
an 1882, to remove the fixtures during 
the term, a tenant to whom the statute 
applies has the right declared in Thakur 
■€hander Paramanik’s case (l) to be ap¬ 
plicable to those oases in which the 
-builder during the continuance of any 
estate he may possess, the right, namely- 
to remove the strictures unless the land¬ 
lord elects to take the buildings on pay¬ 
ing compensation. If the answer to this 
•question ia "yes” further considerations. 
will arise as to the applicability of 
Thakoor Chander Paramanik's case (1) 
to the town of Calcutta. In Kanai hoi 
V. Bassikhal (4), a Division Bench of 
this Court had before it a case of a ten¬ 
ancy created by the mortgagor after the 
mortgage. Tbe mortgagee under tha 
mortgage decree sold the property so 
that tbe tenancy was suddenly deter¬ 
mined without any opportunity to the 
tenants to remove the buildings. The 
Court appears to have considered that 
the rule in Thakoor Chander Parama~ 
nik's case (1) might be regarded as a local 
usage within the meaning of S. lOH; and 
in any case considered it equitable that 
in the circumstances the tenant should 
be allowed to remove the buildings. It 
is however in my judgment, reasonably 
cleay that the rule in Thakoor Chander 
Paramanik's case (i) was not laid down 
«B a local usage, and it is not possible, 
upon any view, to regard that rule as a 
local usage of the city of Calcutta. Such 
o- case might be made by evidence or 
by prior decisions establishing the us- 
age BO as to make it judicially notorious 
under the Transfer of Property Act, the 
question of construction however still 
remains. Ate the provisions of Cl. (h) 
intended to be a complete statement or 
definition of the tenant’s right to remove, 
the fixtures,, or is the clause limited to 
the queslfl^a: What can tbe tenant do as 
regards fixtures during tbe term leaving 
his rights after the tenancy has ceased 
4. AIB1914 C^r«wSiriores.' 


to b^detert^ihW ‘ by a oonelder^i^ .of 
tbe pre-exteting ease law ? .lu ioif-tijalg- 
ment, Gl, (h^ 'was intended to be-S' 90^% 
plete. statement-of tbe tenant’s 
regards removal of fixtures. ' ‘ , - • 

The legislature did npt think ]^t to hp-i 
prove the qoicqnid pluntatur. rule} 
thought fit to enact a rule, whidb'.iuight 
I think be intelligibly stated'vetKSho^? 
ly in terms of English law, .caU>eiyi-tlh«t 
all fixtures were to be tenant's fixiureg,. 
It did not intend that if tbe light glveh ' 
by 01. (h) bad been exbanaiedk the teit« 
ant was to, %ave * further right to re¬ 
move the fixtures, rpaking- out hisi right 
by the personar law dr hy the'-geoerat 
rule of equity and good cdnsdieeeetyWb 
had hitherto prevailed, ^is. matter 
was discussed in Sheik MusMtn v. {?ooar- 
dhandas (fij, though inthatcaselt-WQnld 
appear that the appellant's claim was 
for oompansation and not. a claim to. be 
allowed to remove the buildings. In 
Imai Kani v. Nazar Uli (6), a case de¬ 
cided upon the law prior to tha passing 
of the Transfer of Property Act, it was 
held that under Thakoor Chander Para¬ 
manik's case (1) the right of the tenant 
was tbe right to remove fixtures and 
not the right to claim compensation for 
them on vacation, and it was observed 
that when the^Transfer of Property Act 
was “enacted this rule was adopted by the 
legislature 'in S. 108 (b)' " and that tbe 
rules laid down by the Transfer of Pro¬ 
perty Act, substantially reprodnee tbe 
law,as it stood before tbs Act. " It is 
however note worthy that Cl. (b), S. 108 
only" provides for the tenant removing 
‘during the continuance of the lease’ all 
things which be may have attached to 
the land, and nothing is said as “to the 
rights of the patties in respect of such” 
things after tbe determination of the 
lease, if ‘‘they have not already been re¬ 
moved by the tenant”. The qneetion 
may arise whether the tenant forfeits all 
his rights in such things if he has not so 
“removed them, and in the absepce of 
any contract" on the point, the question 
will have to be solved with reference 
to 'local usage’ whatever may be the ' 
precise sense in which that expression ia 
used in “B. 108”. This case seems to 
be the.biigin of the suggestion that the 
rule Thakoor Chander ParamamV'^ 
case 0) h><4y be regarded as. a looaPus- 

XlieOTTao’^m i; ■ ” 

6. ^904) a? Bom 311. 
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age and eyen' the Hiodu law and the 
Mobamedan law referred to in that ease 
might be regarded as a partionlar local 
usage. 

In 1913 the ease of Angamal v, M. M. 
S:'Aslimt Sahib {7} was decided by the 
Madras High Court on Letters Patent 
’appeal. In that case a lady who had 
built a house upon the land was subject 
to a month's notice to quit. The land¬ 
lord filed a suit in ejectment, the tenant 
claimed a right to the superstruoture 
built by her or its yalue. The landlord 
appears at one stage to have given the 
tenant notice to remove the structure 
within a fortnight but this does not seem 
to have affected the decision. She did 
not do so but instituted a suit to declare 
that she was the owner of the house and 
that she was entitled to compensation 
for it or should be allowed to remove the 
structure. It was held by a majority 
that the tenant was entitled to a reason- 
able time after the end: of the tenancy to 
remove the structure. But White, G. J.. 
oonsidered that under S. 108, Cl. (h), 
T. P, Act, the tenant was not entitled 
to remove the building after the deter¬ 
mination of the tenancy. He was of 
opinion that even assuming that by the 
previous law the lessor’s right to take 
the building after the expiration of the 
tenancy was subject to lessee’s right to 
compensation, the law was altered by 
8. 108 (h), T. P. Act, and he approved 
the statemect in a well-known text 
book : " Under the terms of the clause, 
however the tenant is no longer en¬ 
titled to the alternative ” relief. Ha 
must remove or forgo the materials 
"which he is entitled to, unless he can 
establish local usage or make out a case 
of estoppel against the landlord.” In 
this view the learned Chief Justice con¬ 
curred with Wallis, J., the trial Judge, 
that the right to remove a building is re- 
strioted to the duration of the lease. 
Sackaran Hair, J.’s reasoning was to the 
effect (a)^bat Cl. (b) is only an enabling 
provisiop ; (b) that the opening wofds 
of S. 106 are to be read solely as taking 
away the tenant’s right for removal dur¬ 
ing the lease in cases where the contract 
or local usage disallows such right, and 
(c) that the section does not touch the 
rights of the parties after the term has 
come to an end. The last proposition 
yould in my opinion b r ing back into 
7 . (1916) 3d Mad 710=211 G'68S. 


Presidency towns the rule of the per. 
sonal law as in BaasiklaU’s case (3) and 
the difficulties discussed in Jagunt Mo- 
hini’s case (3) and Dunia Lai v. Obpi 
Nath (8). While the section is somp 
what ambignously worded, I oonsiderl 
that the intention of Cl. (h) was to deJ 
dare the law and to substitute for a law! 
dependent upon the personal law of the! 
parties or general considerations of 
equity a definite principle. 

The legislature did not, in my judg- 
naent, intend to clear up the matter dur¬ 
ing the continuance of the term, and 
after the term to leave it, as under the 
decision of Wilson, J., in Bassiklall’s 
ease (3), it remained a question ol Hindu 
or Mabomedan law, according to the 
personal law of the parties. Hor did it 
intend to leave open as regards any point 
"of time the question whether in a Presi¬ 
dency town the rule of equity to be ap¬ 
plied was different from the rule to be 
applied in the mofussil. It established a! 
principle inconsistent with the principlel 
of quicqnid plantatur by declaring thoj 
tenant’s right to remove, but it limited 
and defined the tenant’s right to remove] 
a right to be exercised during the term. 
In so doing it failed to notice that cases 
of hardship might arise where a tenancy 
was Buddenty determined, e. g,, by a 
mortgagee’s sale, by the action of Go¬ 
vernment in land acquisition proceed¬ 
ings. Even in more ordinary cases a 
practice grew up to postpone execution 
under ejectment decrees in order to en¬ 
able the tenant to remove structures 
erected by him. The limit produced 
difficulties and these difficulties were the 
reason of the amendment of 1929. It is 
clear that Cl. (h) as amended negativesj 
any right to remove after the time limit¬ 
ed by the clause. The present case falls 
to be decided by the unamended olansel 
but in my judgment no new principle 
was introduced by the amendmeut. It 
extended the period within which the) 
lessee could remove beyond the "conti¬ 
nuance of the lease” to any further time] 
daring which the lessee is in ^ possession 
of the property leased, but did nothing] 
more. . After ell. > the tenant’s right 
to remove' is not two rights i (1) to 
remove during the term'and '(2) to re¬ 
move after the term. In the original 
Cl. (h) I think the phrase, during the 
continuance of the Isase ha s a negative 
8. (1896) 22 dia 820.. 
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value, that the right to remove wee in¬ 
tended to be declared as qualified there¬ 
by., « . 

As in the present case the time bet- 
vraen 13th April 19ij8 and lOth Pecem. 
her 1980 is not in any vray aocoantad for 
the plaintiff cannot claim to be within 
reasonable time after the expiry of the 
lease. Even on the view npon which 
ingowwiaZ v. M. M. S. Aslami Sahib (7) 
was finally decided, in accordance with 
the opinion of Miller, J., the plaintiff’s 
case mast fail and this appeal be dis¬ 
missed with costs. 

Costello, J. —I agree. 

K.S. Appeal dismissed. 

A. I. R. 1933 Calcutta 879 

Mallik and .Tack, JJ. 
Dehendra Kumar Plaintiff— 

Appellant. 

V. 

Pramada Kanta Lahiry and others — 
Defendants—Respondents. 

Appeal No. 2828 of 1930. Decided on 
nd May 1933, from appellnte decree of 
First Class Sub-Judge, Myrnensiogh, 
D/. 16t.h June 1930. 

(a) Civil P. C. (1908), S '11 —"Competent 
to try the lubaequent silit.’ 

The judicial interpretation of the espression 
"competent to try the eubacquent euit'' in 
S. 11 is '‘competent to try the subeequent suit if 
brouRht at the time the first euit wae brought." 
10 Cal 697. Hef fP 879 C 2l 

(b) Record of Righte—Presumption aricing 
from an entry ie rebutted if foundation for 
such entry ie rotten. 

If the foundation of an entry in a record of 
light is bound to be rotten the presumption aris¬ 
ing from the record of rights would be more 
than rebutted. IP 880 0 1] 

Birendra Kumar De — for Appellant. 
Basok and Jatindra- Nath Sanyal — 
for Baspondents. 

Mallik, /.—This appeal arises oat of 
a suit for declaration of plaintiffs' title 
to and recovery of possession of some 
plots of land on the allegation that the 
land in Schedule I which com prises 
4oar plots was held by tba plaintiff ae 
part of a permanent tenure under defen¬ 
dant 1 and that the land in Sch. 2 
which comprises 2 dags was held ie 
a Brohmottar in defendant I’e semlo* 
dary. The defence was that thA plain- 
tiff had no title to the lands in suit and 
the lands appertained to the 'eemihdari 
of defendabt 1 and that the suit was 
also barred by. res judicata, there havicg 
been two suits in the year 1913 being 


Suits Nos. 2503 and. 2604 wbere. it hafi 
been held that thd plaintiff had 
manent tenure dr Lakheraj. as aUegeid. 
now. The first Conrt gave a .decree. (Th . 
the plaintiff. This decision oh appeal 
was reversed by the lower appellate 
Court, the learned Subordinate Judge > 
bolding that the suit was barred by 
res jndioata and also that tbe.plaistiff 
had no title and bad never been in,pos¬ 
session of the lands at any time within - 
twelve years of the suit. The plbintiff' 
has appealed to this Court. 

The first oontentfon on behalf of the 
appellat before us was that the learned 
Subordinate Judge was wrong on the 
res judicata point. It was said that the 
plots of land in the litigation of 191S 
were not the same as those in the pre¬ 
sent suit and that the Court that had 
tried the suits in 1913 had no jurisdio- 
ticn to try the present suit and there¬ 
fore was not a competent Court. It ia 
true that the plots of land in the two. 
litigations are not the same, but in the 
previous euit one substantial point that 
arose and that was decided was whe¬ 
ther the plaintiff bad any permanent 
tenure or Lakheraj to which he alleged 
the plots in question in that litigation- 
appertained and it isonthe same allega¬ 
tion, namely, that the plots in question 
in the present suit apiertaiued to the 
same permanent tenure or Lakheraj that 
the present suit for title and possession 
was instituted. In these oiroumstancea 
it is immaterial for res judicata purpose 
that the plots of land in the present suit 
were not identical with the plots in the 
previous suit. Then as regards the other 
point in connection with the res judicata 
question it was said that the Court 
which decided the suit in 1913 had no 
jurisdiction to try the present suit, in¬ 
asmuch as the value of the property in 
the present suit was over Rs. lOOQ 
which was beyond ’ the pecuniary juris¬ 
diction of the Munsiff who beard the 
1913 suits. Having regard tb the words 
"competeut to try the subsequent suit" 
ae they are to be found in S. 11, Civil 
P. 0., one would be Jncliued to thinS 
that this contention is not without some 
subsianee. But in more than one de- 
eikioD, among which I may mention 
Oopi Nath ▼. Bhugwat Pershad (J) there 
has been a judicial interpretation of the 
expression *Vomret''fpt to try the aoh- 1 
Tiitsefib caf'697. 
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seqaeot suit” as it is to be foand in 
S. 11 and that.interpretation is “com* 
patent to try the subaeqnent .salt li 
brought at the time the first suit was 
hrought.” It is no donbt true that the 
lands in the present litigation have been 
Valaed at a figure more than Bs. 1,000. 
But the land in the previous litigation 
liad been yalued only at Bs. 550 and the 
dearned Subordinate Judge found that 
;the area of the lands in the previous 
>suit was more than 3 aras whereas the 
■area of the lands in the present suit is 
iless than 3 aras and the quality of the 
.lands in the two suits is not different. 

The decision in the 1913 litigation 
(therefore in my opinion did operate as 
ores judicata in the present suit. 

On the question of title also the lower 
appellate Oourt held against the plain- 
tifi and in my judgment held so rightly.* 
To eetablisb his title to the lands the 
plaintiff filed some documents, Exs. 5, 6, 
.7 to 7g and 19. The lower appellate 
*Oourt could place no reliance on these 
..documents. It is true that the learned 
. Subordinate Judge in rejecting those 
. documents gave no independent reasou 

■ of hie own for doing so and only men. 
K.'tioned the fact that they bad been dis. 

. believed by the two Courts in the 1913 
litigation. But he evidently accepted 
the same view, as regards these papers 

.and himself held that no reliance could 
be placed on them. The plaintiff no 

■ doubt had the entry ‘in the finally pub¬ 
lished Becord of Bights in his favour. 
But the entry in the Becord of Bights 
together with the proceedings before the 
revenue officer as evidenced by Ex, 8 
would show that the only foundation of 
the entry was some Dakbilas. If that 
foundation is found to be rotten, the 
presumption arising from the Becord of 
Bights would be more than rebutted. In 
the present case that foundation has 
been found to be rotten. The Courts in 
the litigation of 1913 has fotnd that 
fqundalion, namely the Dakbilas, to be 
not genuine and that view has been ac¬ 
cepted by the learned Subordinate Judge 
in the present case. 

On 'the question of possession also 
the plaintiff’s case was bound to fail. 
The lower appellate Court has fooxid as 
a fact that the plaintiff was. hever in 
possession of the lands at any time 
within 12 years of the institution of the 
stdt. This finding was assailed'before 


1993 

as on^tbe ground that the learned Sub¬ 
ordinate Judge in coming to this finding 
had overlooked the entry in the Becord 
of Bights. «A perusal of the jlidgment 
of the lower appellate Court would not’ 
however bear out this contention, llhe 
learned Subordinate Judge in consider, 
ing the evidence of possession clearly 
mentioned that the disputed lands had * 
been entered in the name of the plain, 
tiff. The plaintiffs’ case was in my 
judgment, fit to be dismissed, on more 
than one ground. The appeal is there- 
fore dismissed with costs. 

Jack, J .—I agree. 

K.S. Appeal dismissed. 

A. I. R. 1933 Calcutta 880 

LOBT.VVrLLlAM.S ANP McNAIB, JJ. 
Akshay Kumar Maiti and others —Ap¬ 
pellants. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 1142 of 1932, 
Decided on 4th August 1933. 

(•) Crininal P. C. (1898), S«. 199 and 537 
—Complaint under S 498, Penal Code, by 
peraon other then husband—Courts* leave 
must be obtained—Absence of such leave is 
not cured by S. 537—Penal Code (1860), 

S. 498. 

A complaint under 8. 408, Penal Code, can* 
not be made by a pcceon other than the hnn- 
band. Unless leave ol Court is obtained absence 
of such leave cannot be regarded as mere irregu¬ 
larity curable by S. 5<H7 : A I li 1926 Siwl 
169. IHsf. IP 831 0 2) 

(b) Penal Code (1860), S. 498—Knowledge 
that woman is married is essential. 

Mere presumption that the accused must have 
known that the woman was married, without 
proof of knowledge, is not enough : A £ B 1920 
Cal 979. Ref. [P 889 0 IJ 

(c) Penal Code (1860), Ss. 497 and 498- 
Validity of marriage challenged — Factum 
of marriage as well as strict observbnee of 
custom or law applicable must be proved. 

Where the validity of the marriage is in ques¬ 
tion, mere proof of the factum of the marriage 
is not fluiUcient. It must be proved that the 
marriage had been celebrated entirely in accord¬ 
ance with the requirements of custom and law 
applicable to the parties : 1 C W B 143, Bef. 

LP 832 0 1) 

Dinesh Ohandra Bay^tov Appellant*. 

D. N. Bhattaoharya —for the Grown 
Lmi-Williams, /.—On lOtb June, in 
the early hours of the morning, two 
girlg Jaba ti^ed 16 or 17, and Charu aged 
18 or 19, the eigter and eotuin reapeo- 
tively of the complainant Mibi 1^1, and 
under hia care on behialf -of their bus- 
banda, are alleged tor.'baye bmn abduo- 
ted by the aoenaed. Sova i« a elater of 
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isd migteMi of das Nd^aji. 
sbsy is a feUosr.worker of .Bepia 

wag prielt in 4he hdaiMi;*hDHs of botb 
girls’ parents and offioigtsd Mibgir mar* 
riagfls. Sovs iadticdd the girls to leave 
home on the pretext of tskipg thsm oa 
a pilgrimage to the Ganges. Later they 
were joined by Bepin, Akshay and an* 
other. Evhnt.ttally they reached Qal- 
cutta, and from there Akshay took them 
by train to Khardah, and lodged them 
with a prostitate named Suro Bala. 
Then Akshay went away for three or 
four days, and returned with Bepin, and 
eaah girl was ravished by one of the two 
accused and deprived of their orna* 
meats. They complained to Suro Bala 
about the loss and she informed one 
Kali Pado Basu, who got the ornaments 
back from Akshay, wrote to their pa¬ 
rents, and eventually took them home. 

On 30th June, with the consent of 
their husbands, Mibi Lai lodged a com- 
plaint in Court. The three accused were 
tried by the Additional Sessions Judge 
of Howrah and a jury who convicted 
them of offences under S. 498, Penal 
Code, with respect to each of the girls, 
and they were sentenced each to one 
year’s imprisonment for each offence to 
run concurrently. All of them were ac¬ 
quitted under Ss. X20.B, 366, 373 and 
49^ under which sections also they had 
been charged. 

The defence was that neither of the 
girls was married, that the accused had 
nothing to do with the alleged incident, 
that they bad been implicated falsely 
after long delay as a result of a con¬ 
spiracy against Nagon. that the girls 
were not sound in morals, bad eloped 
with pome one, and came home because 
they got disgusted with the life when 
they began to be molested by goondas. 
The complaioaut explained the delay 
from lOth to 30th June, in lodging the 
complaint, by saying that he was ad¬ 
vised not to do so until the girls had 
been recovered, and that he had to con- 
'suit their husbands first. The evidence 
cannot be called satisfactory, and the 
Judge does not appear to have been im¬ 
pressed with the veracity of the wit¬ 
nesses. 

The girls said that they opened, khjsit^ 
room door a,t night, becshtt tkeyilwaght 
that Bepin wanted.them .fotr'somei.bona- 
fide purpose. .They said that they bried 
out when they were being ravlehedt^bat 
1983 0/Ul A 112 • 


Suro Bata did aoi^ hear’any byiiwElatid’ 
they oevbir att^pted to 
They'' nevbr oorhpjbined ■ ,■ 
their fayishlBienti .bdt opiyja Ifet! 
loss of their ornattieats. Tlfettgb,. ' 

were taken foroibiy, ao marks 'Mfi^ 
on' either of the girls. w^ obMaf 
they got back some of the 
that they first expressed, a . desjb^, '|p. 
home. Neither of their hqsbandiiiSSeiins^ 
to have taken any active steps lor .thydt 
recovery- TJhe only evidenoa .;Ql 
meat by deceitful means was tW 
evidence af aj^net |dit)l.aQdased Bovi,., 

The evidence'' isl^dt the age of t^e' 
girls was not satisfactory. Toe Jndge 
seems to have been satisfied that Obaru 
at any rate was over 18. 

Three points have been raised on ap¬ 
peal : That the obargas. under S. 498 
were added by the Beasions Judge,^ eon. 
tcary to the .decision in Ahdid Jjm SHdh 
V. Empiror (l), that no leave was ob¬ 
tained from the Gour( under S. 199, 
Criminal P. 0., allowing Mihi Lai toj 
make the complaints in the .a.baenoe, of 
the girls' husbands. Witlipnt suohl 
leave, he could not make the obmplaintB| 
and without such complaints .the Gourt 
had no jurisdiction; that there was noj 
evidence that either of the girls was le-: 
gaily married. These objections apprat 
to be sound, and cannot be regarded 
merely as irregularities which can be{ 
cured by S. 537, Criminal P. 0. There 
is nothing in the record to show that 
leave was either asked -for or granted, 
or that the requirements of S. 199 were 
ever present to the Magistrate’s mind. 
This distinguishes the present case from 
Sahib Bai v. Emperor (2) where it was 
clear that the Magis.trate had considered 
the point, but had omitted to record any 
formal sanction. 

Moreover both husbands were avail¬ 
able, and ought to have made 
the complaints themselves, if they 
desired to do so. 1 am not satis, 
fied with the . explanation (that |hey 
thought that Mibi Lai oi^ht ^ to make 
the complaints; because the girls were 
in his custody at the time of the alleged 
abduotioh, .. though not at the ,^ime 
when the. bpmpUinta.' were made. An 
alf eadir eteStad both fausbarids seem to 
1 . A I'B OcO 

#, AI R’lsae flind iro«98 10 tSaca?. Or l y 

at, V 
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fiave been sarprisingly InkewaTmi enj 
uninteteeted in the pro'ceedinge. S. 1,89 
^.aa provided in brder tO’disdCnrage tirq- 
aecutions nnder 8. 498, oniesa the bnt- 
hand'(or, in his absence some one on 
his bebhif) feels himself to be injured 
8q£5oiently to induce him to . institute 
• proceedings. 

The only evidence of marriage con¬ 
sisted of the statements of the girls end 
their, husbands and Mihi Lai, that they 
were married. As to the knowledge of 
the accused i Bepin was said to have o£Q. 
eiated as priest, Sova was said to be his 
sister and visited the girls’ parents’ 
houses. Akahay had no direct concern 
with the girls’ parents’ families. He 
was said to have been a worker in Sova’s 
brother's mill. 

This evidence was not, in my opinion, 
sufficient to justify a conviction, and the' 
Judge ought to have pointed this ought 
imuoh more clearly to the jury. More 
presumption that the accused most have 
known! that the woman was married 
without proof of knowledge is not en- 
[ough: Batiram Keot v. Bhandarcm Keot 
(3). - The evidence about marriage was 
proof only of the factum. There was no 
[proof that the marriages had been cele¬ 
brated strictly in accordance with the 
[requirements of custom and law applic¬ 
able to the parties. This is not suffi. 
cienb in cases under Ss. 497 and 498, 
where tho validity of the marriage is 
iquestioned : Daitesh Sheikh v. Tafir 
Mandal (4). Bor all these reasons this 
appeal must be allowed, and the con¬ 
victions and sentences set aside and the 
accused acquitted and discharged. 

McNair, J .—‘I agree. 

K.9. Appeal allowed. 

‘3. AT¥l^b“Cai 9T9=6i rc'66a=22" OTLJ 

412. 

4. (1903) 7 0 W N 148. 
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Mdeerji, j. 

Jullu Rahman Shaikh — Plaintiff— 
Appellant. ? 

* • V» 0 

Tenee Shaikh and ofh 0 rt*^Dafendants 
-^-Bespondents. 

Second' Appeal No. 396 of 1931, iPe* 
cided on 16th March 1938, from decree 
of IMst. Judge, Murshidabad, P/. dOth 
June 1930; 

EaMOMett—'Suit fer-^-Necesmy partiet— 
All perseue iatemted in (ecvlent Mneneut 
1am MtMeeuarily necMt'ary purtfcs-'Person 


entitled to present posseisiea hewevesdia 
necessoiy parly. 

Where an eaMment is claimed^fpll perrons 
interested in the' servient ' tenement, no mrAter 
what the character of their respective Interests 
may be, arc not. always to be regarded as neces¬ 
sary parties. The general role is that all ownecs. 
of the servient tenement, as regards, which there' 
is a cause of action and oyer which the easement 
is claimed, should be made parties, e. g., persona 
who have an interest entitling them to present 
possession of the servient tenement : AJB 1921 
Cal 622, Dirt; 0 I C 23, Exxii, Case law ref erred, 
IP 863 0 2 ; P 884 0 1) 

Kshetramohan Chatterji — for Appel¬ 
lant. 

Abinashchandra Ghosh — for Deputy 
Begistrar. 

Judgment, —In this case, the District 
Judge, while finding on all points in 
plaintiff’s favour as regards a right of 
way which he claimed as an easement in 
It suit for declaration of such right 'and 
for an injunction restraining the defen¬ 
dants from putting up an obstruction on 
it and also for other consequential reliefs. 
by demolition of a structure 'which he 
had already put upon it, has dismissed 
the suit on the ground that the defen¬ 
dant’s landlord had not been made a- 
party to the suit. The District Judge 
has relied upon the decision of this Court 
in the case of IJaran v. Bamesh Chandra 
(1). The question to be considered in 
this case is the scope, authority and 
applicability of that decision. 

The learned advocate for the respon- 
dent in this appeal has placed before me 
a decision of this Gourtr in the case of 
Madon Mohan v. Akshoy Kumar (2), in 
support of his contention that as a general 
proposition no suit for declaration of an 
easement and for other consequential 
reliefs can proceed unless all persons 
interested in the land over which •such 
easement is claimed are parties to the 
suit. It is this general proposition, and 
not any particular situation created by 
the absence of a party in any particular 
case, that has to be considered in tbs' 
first iustanoe. The decision, in my 
opinion, is no authority for such a broad, 
proposition. It js clear that the infir¬ 
mity of the appeal under the Letters 
Patent, that, arose in that case, was due^ 
to some casualty that had happened 
Unce the decision of Brett, J., from 
which that appeal was preferred. The 
parties were all there, when Jibe appeal 
was dealt With bv Brett, J. , bat so me ot 
1. AIB1921 dal 639=62 i d 43e~~^ 

3. (I910)8IC3& 
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them were not before the Coart wj^ea vartv’$ case (3). we JfoUowea, eWa 
the appeal ander the. Letters Pafe&t was r. JBa$Mth Qhandrd (l) was diatioip^lif^ 
beard. All'the parties, eigataet whom a on the ground that, td tiuit oasorv . 
declaration of i easement was- asked for the joint. owners .'Of the 'ier.TieBt lea^. 
and against whom an. inianotionwas also ment was left oat. Surjf^fNarOin'^ 
atked for, wore not before the Court and Okandra Beta (6) need not to oonsldasf^^ 
it is obvious that under such ciroum- as it was a case of ,a; tsHs. d^^lrntreat 
stances, the appeal was .incompetent, nature. Haran v. Bai)t»sh 
The case ol Haran v. Bamesh Chandra was followed in Sadku ’ Char^ Fa^'ti 
(l), upon which the District Judge has Indra Mohan Mittari (6),. 4n :Wh{<&a 


relied, laid down a proposition that : 

“Where the decree is to be made for declaration 
of a right of way as a village road over the die* 
patod land and for removal of an obstruction 
thereon, if it is discovered that a person interested 
ilk the servient tenement has not been made a 
party to the suit, tbo Court will not proceed to 
make a decree. The decree, if made, must be in- 
fructuous; if a suit is instituted by the absent 
person for an injunction to restrain the successful 
plaintiff from executing the decree, there will bo 
no possible answer lo the prayer." 

The case had been considered in several 
later decisions, to some of which re¬ 
ference will presently be made. The 
case of Madon Mohan v. Akshoy Kumar 

(2) was explained by N. K. Chatterjea, J., 
in the case of Madon Mohan v. Saahi 
Bhusan (3). It was pointed out that 

“ 'all the servient owners' in the rase of Madon 
Moha7i Chattopadhya (2) ‘moan all the ser¬ 
vient owners who had raised objections to the 
plaintiff's right of way and against whom there 
was a cause of action, and do not refer to the 
owners of all the teuomenls over which the way 
passed ' " 

lu Madon Mohan v. Akshoy Kumar {'i) 
an owner of a portion of the pathway, 
who had never disputed the right of 
the plaintiff hnd caused no obstruction 
thereto, bad been left out of the suit. 
The decision in the case was upheld in 
Letters Patent Appeal (3). Tbo decision 
is of very great weight as Jenkins, G. J., 
who was a party to the decision in 
Madon Mohan Chattopadhya's case (2), 
presided over the Letters Patent Appeal 
Bench in Madon Mohan v. Sashi Bhusan 

(3) . In Bajnarayan Chandradhwaja v. 
JBenimadhab Tewari (4) the question was 
a right to take water from a tank through 
a drain, and one of the persons, through 

.whose land the drain was alleged to have 
passed, was not made a party. It was 
held that, as there was nothing to show 
that that person had at any^timo raitod 
any objection to the exorcise of thdplaiti.. 
tiff’s right, the suit was not defeotiYtf, 
T he daoision in Madon Medsan .Ohakrar 

"8, slXG M9- ^ ... 

4. Second Appeal No. 1690 of 1919, deolded on 
90th Deramber 1921 by Cbatteijea and 
Panted, 39. 


joint owner, who was ia of tto 

servient tenement was not reprtoiaiitid' 
in the appeiU in this .C<|irt, It bst^SAid' 
that no eff^tive deci^ could ia 
oircumstaaoes ba mede; la the case 6f 
Amritanath Bisioas Jogindra Chandra 
(7), some cosharer owners qf the selfvient 
tenement were not impleaded aad B. 
Ghosh, J., said; 

“It cannot be disputed that, ae a general rCle, 
where a person claims a right of easement bn a 
servient tenement, all the owaoat ol the servitat 
tenement ought to be made parties, as any decree 
in the absence of a naoessary party daolating a 
right of easement would be Inlraotueoh But 
1 think there are cases whltdi may well be taken 
as exceptions to the general rule and, as an 
instance, the esse of Madon Mahan v. Sashi 
Bhusan (S) may be cited. ' * * It is not stated 
that any of their oosbarers took any part in ob¬ 
structing the plaintiffs’ right. Had they baijn 
impleaded they would have objected that there 
was no cause against them.” 

In Durga Bam v. Bharat Bam (8), tha 
servient owners, who were left out, were 
owners of a portiou of the alleged path¬ 
way, oa which portion there was no 
obstruction and it was held that the 
omission was not material. Similar were 
the facts of the case of Bhola Bath v, 
Mohesh Chandra Bara (9) and the deci¬ 
sion therein was similar. 1 do not think 
there is any authority for the view that, 
where au easement is claimed, all per. 
sonf interested in the servient tenement, 
no matter what the character of their 
respective interests may be, are always; 
to be regarded as necessary parties. The 
general rule undoubtedly is that all 
owners of the servient tenement, as re¬ 
gards which there ia a cause of action 
and over which the easemcj^ is claimed, 
should be made parties. VorjnslTanoe,: 
if a 00 - 0 waer is left out, the decree vvould 
be infruotuoas, ae, on his application, an 
injanotidii might issue restraining the 
plaiutiff from exercising' his righ t of 

0. AIB 1994 Gal 1000=34 I 0 467. 

6.(1991) 641090. 

T. AIH mi'Oal 669=6910 188. 

8. AIR 1998 Qai 99t=86 X 0 739. 

9. AIR 1995 Oal 1188=38 Z 0 664. . . . • 
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Asement notwithstanding the dQoree 
that he obtains. 

And I would also into the aittne 
category persons who have an interest 
entitling th6m to present poMSSsion of 
the servient tenement, for they would 
have similar rights as oo.owners, as 
against the plaintiff, if they are left out 
'of the suit. But, I am clearly of opinion 
that there is no jnstiftoation for the view 
{that all jpersons interested, no matter 
what the nature or character of their 
respective interests maybe, are necessary 
parties. For instance, with regard to a 
servient tenement in the district of Bakar ■ 
ganj, it is not that all the holders of the 
dozens of grades of interest that are 
common in that district, on account of 
feudation and snb-in-feudation, of which 
there is no end there, are to be made 
parties; or, for instance, with regard th 
the servient tenement belonging to an 
occupancy raiyat, that all the holders of 
superior interests up to the revenue- 
paying zemindar on the one hand, and 
all the holders of subordinate interests, 
down to a labourer or bargadar on the 
other, are to be regarded as necessary 
parties. For such a view there is no 
authority nor principle in support, and 
the observations in Earan Sheikh’s case 
(1), widely though they may have been 
expressed, could never have been in¬ 
tended to be understood in that sense. 

As regards the present case, the defen¬ 
dant never disclosed what kind of present 
right to possession the landlord has in 
the servient tenement, and, on the other 
hand, alleged that he himself and his 
predecessors had been on the land for 
sevSral generations. In my judgment, 
it was not necessary for the plaintiff to 
make such a landlord a party. The <ap. 
peal is allowed. The decision of the 
District Judge is set aside and that of 
Munsif is restored with costs in this 
Court and in the Court of appeal below. 

B.B, Appeal allowed, 

A. LR/ISSS Calcutta 884 

MALiifE AND Jack, JJ. 

fMavtdaJtinee Debes —Appellant. 

V. 

Basantakumaree Da&M'^Bespondent. 

Second Appeal No. 3244 of 1930, De¬ 
cided on 7tb March 1933. 

Highway—Obatnictlan—IadiviilwBl can ana 
for removal of obalructlea withoat apocial 
Atmago. ' 


A member of the pabho oan maintain a a^t 
for removal of obetmollon of a pnblio highway, 
if hie tight of passage, thrbogh it heobstmoted. 
withont proof of epeoial damage : A I B 1995 
P C 36, Bel on I B 1931 Pat A18, Dhs /ram; 

5 Bom 467, Held overruled by A IA 1925 P C 86: 

Held : that laUhU case no epeoial damage was 

requited further than the plaintiff e inability to 
oariy large attielee into hpr honaa owing to the 
obatruction created by the defendant on the 
public pathway. [P 886 01] 

Bupendrakumar Mitra and Dheeren- 
dranaih Ohoah —for Appellant. 

Jogeshohandra Bay and Haradhan 
Chatter3 %—for Bespondent. 

Jack,/.—This appeal has arisen ont 
of a suit for the removal of an alleged 
encroachment made by defendant 1 and 
defendant Son a passage leading to the 
plaintiff’s house. The suit was decreed 
by the Munsif against defendant 1 and 
.dismissed against defendant 2,. The Court 
^of appeal below dismissed the suit. The 
learned District Judge found, first, that 
defendant 1 had reduced the passage in 
question by encroachment from 3 feet 

6 inches to 2 feet 8 inches in width by 
the erection of a wall and privy; second, 
that the passage is a public way which 
had vested in the Howrah Municipality: 
third, that the encroachment of iO inches 
does not interfere with the plaintiff's 
right of way. 

On the facts, as he has found them, 
the learned Judge states that the suit 
must fail as the Municipality has not 
complained and uo right of the plaintiff 
has been violated, inasmuch as sufficient 
roadway, i. e., 2 feet 8 inches has been 
left to pass to and from her house, and 
this is the only right she had over the 
road. That this is the only right she 
had over the road is not however correct. 
The plaintiff complains that she has 
actually been put to much inconveni¬ 
ence, as no large article oan be brought 
into her house, now that the passage 
has been narrowed by 10 inches. The 
plaintiff was certainly entitled to bring 
such articles into her honse along this 
public roadway which is the only means 
of entry into the house. The Court of * 
first instance rightly found that the 
plaintiff’s right had been affected by 
the encroachment, as .s member of the 
public She is Oniitled.. to the pie of the 
full width of the passage wSyfand owing 
to the situation of hes house she is 
peonliatly affqcted bythe Sttcifoabhtoent, 
Therefore though this ti.not A case in 
which 0,1, B. 8 is applioablSr^o plain- 
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itifi lift* every right to oleim relief, e(ett 
if it be held (sod this hse been etrenv- 
jonsly urge'd for the respondent), thst no 
jftotion'oan be maintained ik motot^t 

the pablio for obstruotibn of a high, 
way without proof of special damage, 
That no proof of special damage is neoes. 
sary appea|s to be established on the 
authority of the case of Manzur Hasan 

7. Muhammad Zaman (1), in whioh their 
Lordships of the. Privy Council over* 
ruled the contrary view held in the ease 
of Satku Kadir v. Ibrahim Aga (2). The 
Bombay case was followed later in the 
chse of Muhammad Din Mian v. Atirajo 
Kuer (3), in which no reference is made 
to the Privy Council ease. In the latter 

(1) , Lord Dunedin says: 

"The judgmenl; [iSat^u Kadir v. Ibrahim Aga 

(2) 1 really proceeds entirely on English autho* 
rities, which lay down the difierence between 
proceedings by indictment and by civil action. 
In their Lordships’ opinion snob a way of decid¬ 
ing the case was inadmissible. The distinction 
between indictment and action in regard to what 
is done on the highway is a distinction peculiar 
to English law and ought not to be applied in 
India." 

His Lordship then referred to the 
case of BasUngappa v. Dharmappa (4), 
of whioh he says that the learned Judges 
without saying so overruled Satku Kadir 
V. Ibrahim Aga (2). Their Lordships 
werg dealing with a suit for damages for 
preventing the plaintiffs from conducting 
a religious procession along a highway 
and for a permanent injunction against 
the defendants, but it seems clear that 
the same rule is applicable to all cases 
of obstruction of a highway and, just as 
in that case and certain Madras cases 
referred to by their Lordships, Partha- 
saradi Ayyangar v. Chinnakrishna Ay- 
yanffar (5), Sundram Chetti v. the Queen 
(6) and Sadagopaehariar v. A. Bama 
'Bao (7), it was held that no special 
damage, other than the obstruction of 
the procession, was needed, so here I 
would hold that no special damage is 
required further than the plaintiff’s 
inability to carry large artioles into her 
house o.vifing to the. obstruotion. It is 
however urged for the respondent, that 

1. A 1 B 1990 P a X G 986»09 X‘A 01» 

it AUifllfKI). . 

9, (1879) 9 Bom 467. 

8. A X B'1931 Pat .418 s 188 468 a» ip Pat 

569ir * ' V . ^ ' 

4. (19101*84 ttom 071a=7 X O 0(S8.‘" 

6. (1889) 0 Had $04. 

6. a888) 6 Had 908 (VB). 

7. (1909) 90 Had 876. 


the learned dodge’s finding (haO is 
a pnbUo p^gags^ls contrary to the 
ings, inasmuch as thought oi the end 4^ 
her plaint, the plaintiff prays te m 
allowed to condnot the sun oh. belief 
of the public, she says the pqbiiie; haVe 
ho right of egress and ingreait. .bvw this, 
passage. According to the learns^ Ihdge, 
the plaintiff has all along allied 
it is a public road and the. ease W 
proceeded throughout on this basiO. It 
seems that the plaintiff was not shF# 
whether it bould be called h public road 
and pleaded alternatively that, whether 
it was publie or private, her rights had 
been infringed. The learned Judge defi¬ 
nitely finds that it has been claimed by 
the plaintiff to be and is part of .a public 
road. In these oiroumstanoes, 1 think 
the finding that.it isapnbliotOad should 
be accepted. 

On the findings of the Oonrts below, it 
is clear that the rights of the plaintiff 
as a member of the public have, been^ 
infringed and that she is entitled to the' 
relief granted by the Court of ^xsfe 
instance, vis., that the wall and privy 
of the respondent should be removed itp 
the extent they have encroached on tbo 
3 feet 6 inches wide passage as shown 
by the commissioner’s map, the.red line 
in which is the boundary ‘ of the passage 
and the respondents’ holding on the 
north. An injunction appears to be 
justified in the oirouzfistanees of the 
case, as held by the Court of first inst¬ 
ance and I do not think it neoessary to 
send back the case to the appellate 
Court for a decision of this point, the 
facts found by the Mnnsif not having 
been seriously disputed. It seems clear 
that the plaintiff had no opportunity of 
preventing the construction of the wall 
and privy to which the respondents 
must have known she would objeot. The 
Howrah Municipality was not a neces¬ 
sary party and it has been found that 
their sanction to the erection of the wall 
and privy on this snorosehipant on the 
publie way has, not been established. 
The appeal is therefore allowed and the 
decree of the Mnnsif is restored. Dafem- 
dant 1 most pay half the costs of the 
plaintiff throughout. 

MalUh, J. — I agree with my learned 
brothfV in the, order that he has made 
in thie .oaoe'. ilbo finding was that, thh 
passage was a public pathway and tbat, 
the obstrnbtion resulted in plaifftiff'k 
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mability to carry larg^ articlda into her 
bouse. Regard being had to the peculiar 
Isitnation of her house, this inability to 
parry large Articles into her bouse was 
"special damage"—damage beyond what 
is suffered by bar in common with other 
.persons affected by the nuisance, viz., 
ineonvenienoe in passing along the path- 
way. 

B.E. Appeal allovoei. 


ihe next point taken by the plaihUlf 
is more difficult to determitae. It isj 
clear that notice of the application wasj 
served on 13th March, but it is argded' 
on his behalf that this is not suffioieotJ 
and that the serving of the notice is notj 
the "application" which must be made! 
within the thirty days. In Khetter 
Mohun Sing' v. Kassy Nath Sett (l), it 
was held, that the taking out of a sum. 
mons calling upon another to attend a 
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Lobt.Williams, J. 

Jnanendrakumar Bay Chaudhuri — 
Applicant. 

V. 

Amritakrishna Daita —Opposite Party. 
Application No. 279 of 1929, Decided 
on 30th March 1933. 

(a) Limitation Act (1908), Art. 166—Ac¬ 
tual notice—Formal notice it no bar. 


Judge in chambers on the hearing of an 
application is the act of the applicant, 
and not of the Court taking cognizance 
of the application, and is not sufficient 
to save the application from being barred, 
if the bearing of the application comes 
on after the time allowed by the Limita¬ 
tion Act for the application has expired, 
^bat is a decision of the Court sitting in 
appeal from the original side and is 


Where a person bos aotoal notice of an appli¬ 
cation to set aeido a Bale, absence of formal notice 
is not a bar: AIR 1926 Gal 167, FtU. [P B66 Q Ij 
• (b) Limitation Act (1908), Art. 166—Notice 

of motion filed within limitation—Appiice- 
Uon la then held to be in time. 

Where an application ia to be made to the 
Court within a limit of time, it la deemed to be 
made for the purposes of limitation when the 
notice of motion is first filed in the proper office 
of the Court: 81 Cal 160, Diss from ; 20 Cal 899, 
Rxpl and DUt; A J R 1924 Bom 86, Rel on, 
English cases foUctsed, IP 886 C 2] 

Isaacs—toT Applicant. 

Sudhir Bay —for Opposite Party. 

S. B. SinAa*-ior Purchaser Satis- 
ohandra. 

Order.—In this suit a sale was held 
by the Registrar on 10th February 1933. 
On IStb March, the defendant Amrita. 
krisbna Datta gave notice that, on 
Monday 20th March, an application 
would be made for an order that the 
sale be set aside. Art. 166, Lim. Act, 
provides that such an application must 
be made within thirty days of the sale. 
The thirtieth day fell on 12th March, 
which was a Sunday. Therefore the ap¬ 
plicant had, nntil ISth March inclusive, 
to make ^is^pplioatioo. The first point 
taken by. the plaintiff is ithat there wore 
two purchasers at the' sale, and that 
jsotice was given to one only. 1 am 
[satisfied .from the affidavits that the 
other purchaser had actual notice of the 
'application, and that absence bf formal 
|notioe is not a bar. This was decided 
by Snhrawardy and Duval, JJ., in the 
pase of Charit Chandra Ghosh v. Sehari 
Lai Mitra, AIB 1926 Cal 167. , 


binding upon roe. But it appeo.rs from 
the report that none of tho English cases 
were cited to the learned Judges. In 
my opinion, the point decided requires 
further consideration by the Court sit¬ 
ting in appeal in the light of the English 
decisions. 

In Ringa Bilee v. Munna Bibee (2)' 
Sale, J., held that tho service of a notice 
that an application would be made to 
restore a suit does not prevent limitation 
from running. In that case also the 
English cases were not brought to the 
attention of the learned ludge, and he 
decided that the notice of motion was 
not sufficient to prevent the law of 
limitation from applying, "as was laid 
down in the case of Khetter Mohun Sing 
V. Kassy Nath Sett (l)". In fact, as I 
have already remarked, the decision in 
that case turned upon the question whe¬ 
ther the issue of a summons prevented 
time from running, and therefore is dis- 
tingoishable. In Venkapaiya v.Nazerally 
Tyabally (3), which was a decision on 
appeal, it was held that, where an ap¬ 
plication is to be made to the Court^ 
within a limit of time, it is deemed to; 
be made for'the -purposes of liruitation 
when the notice of motion is first filed 
in the proper office of tho Court. 

. The learaft^ Judgb relied u;igoo In re 
Gallop and' Ce ntral ^eewland Meat 

1. (1898) 20 OailSb. ■ 

9. (1908) 81 Col 160=s8 (JW 97. 

8. AIB 1924 Bom SOnge I Q 4A(hP47 Bom 764. 
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SKty tot brlogittg. iaw'opentloa & iOA.i^ 

(h«^ tfasnAttec itx.Uttm in the aeooiii 
dij(BiBtl 7 Aaa' '*SaBs<»iit!*U 7 im. iwaa ta 
tioaslr IbsUtaied sttit; (3) tlwli tbe partial lit 
th«two''8utW iue lii«'unn»,‘And.'(8) tliaii tbb 
Oenrt, iB'ffbieb t!i»"fli;dt'«aii^t9'iMtifeat«d', i** 
Cevtk <tl oompetank iwrifdiAtoft fb fhajra- 
liaf plaimed ia the aal>MiaiMa%'''ii^tatpd 

"'RSsaq 13 

(b) CWI P. C. (1908), ■,.Si‘10'^P»<Mfbad|n|wi* 
bcfatb Cafeutt* latprovaatemt' Yvlbwolil uAdalr 
S. 18, Laa^ Acbuiaition Aci,'l«4#b^d.<Albab* 
queat (a tifla aHit-~-Whatbiiv Cairn tCoilCtjeiaa 
invokes. 10. 

Per Maittek,J. -‘The Oaioattg 
Tribaoal, sitting to bbhiidera telereati 
S. IB, ljand'Aeg.nUitioa Aot, regarding valaatioa 
of land acquired and tba apportionmeat of tfiS 
oompensatioa awarded, ia a Court of apeoial and 
exclusive juriediction, and a GOuvt. of ordinary 
olvtt iuriadiotion trying an ealHei title suit baa 
no jnritdietion to atap a Bubseqaentif Imtitutad 
reference before the ttibnnal. I'his ia eipeoiaily 
so when both parties seek the l^ribftnal aa the 
forum for the determination of the qubstion of 
valuation and apportionment: A I B 1923 
Cai 4, Foil .; 7 Cal 888. Be/.; 10 0 IP J?" 991 and 
AIM 192t Cal 767, DisL £P 889 01] 

Pet Jack, J .—Even though the Qqutt may 
not be competent to stay- the referanoa inat* 
much as the subject-matter of the civil auH and 
the proceedings before the Tribnnal is not the 
same, the civil Oourt has inherent jurisdietion 
to postpone the hearing of the proceedings before 
the Tribunal till the disposal of the title suit: 
A IB 1024 Cal 757, Fall. . [p 889 0 9] 


Export Oo. (4): Thai wag a deQigiott of 
Denman, J., in which he held that the 
period of limitation ceased to run - from 
the tii&e when a notice of motirm vkae 
served npon the other side, applying the 
ratio decidendi of Smith jParkside 
Mining Co. (5) and In re Corporation of 
Huddersfield and Jaoomh (6). In Atar- 
■moiii Daai V. Bepin Behari (7) Costello, 
J., held that the filing of a tabular state¬ 
ment is an application to the Court, and 
is distinguishable from a noticeof motion 
so far as it affects the question of limi¬ 
tation. Tbe learned Judge reviewed the 
ckses to which 1 have referred, and 
agreed with tbe Bombay decision, and 
the English oases upon which that deci¬ 
sion was founded, but remarked that if 
he had been concerned with a notice of 
motion be would have felt himself bound 
hy the decision in Khetter Mohun Sing 
V, Eassy Nath Sett (1) to-hold that the 
mere giving of a notice of motion is not 
eufiicient to prevent the period of limita¬ 
tion from running, hut he ventured to 
express tbe opinion that the decision did 
not seem to be in accordance with the 
English cases. In my opinion, tbe law 
is correctly stated by Denman, J., and 
as the present case tarns upon the ques¬ 
tion whether the service of a notice of 
motion is suflicient, it is distinguishable 
from the decision in Khetter Mohun Sing 
V. Kassy Nath Sett (l). Consequently I 
hold that the present application ia not 
barred. Upon the merits, there is no 
ground for setting aside tbe sale. There¬ 
fore the application is dismissed with 
costs. 

B.K;;_ Application du m issed. 

T”(189d) 2fi Q B D 230=59 L J Q B 460=38 
• W B 621=62 Ij T 834.- 
5. (1880) 6 Q B D 67=50 L J Q B 144. 

■6. (1674) 17 Eq 476. 

y, AlB 1929 Cal 193=115 IC 83=55 Ca! 1841, 
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Maluk and Jack. JJ. 

Kalipada Banerji ~ Plaintiff—Peti¬ 
tioner. 

V. 

Charubala Drtsee—Defendant — Oppo¬ 
site party. 

Civil Revn. Petn. No. 124 of 1933, 
Decided on 29th March 1933, ac^iast 
order of President of Calcutta Imprpvfi- 
ment Tritiu.tial, D/- l6th January 1933. 

(a) Civil P. C. (1008), S. 10—Seopc—Three 
<eia*ntial eenditloas atated. 

The three easautiai oosditious that are uecea- 


Sharatchandra Bay Ckaudftiiri, B. El 
Chaudhuri, Bijaykumar Bhattaoharjya 
and Nagendrakumar Datta •— for Peti¬ 
tioner. 

S. N. Banerji, Atulohandra Gupta and 
Phaneendramohan Sanyal —for Opposite 
Party. 

MalUk, J. — This Rule is directed 
against an order of the President of the 
Calcutta' Improvement Tribunal, by 
which he rejected an application of the 
petitioner, Kalipada Banerji, for stay of 
hearing of a reference made to him 
under S. 18, Land Aequisition Act. The 
principal facta, which led up to this ap¬ 
plication, were these: On 17th Eebroary 
1930, the petitioner, Kalipada, insti¬ 
tuted a suit in'the Ooort of tbe Snbotdi- 
nate Judge at AUpore; being Title Suit 
No. 39 of 199^, for a declaration of title 
to and xeeovery of possessioi? of some 
lands, «mong' which there was a prp- 
perty, item 6 (1) v7ith an aijea of one 
bigha and seven cottas odd. There were 
as m4ay as 108 defendants in tbs suit 
at tibat<^ time* Shortly after the insti¬ 
tution of this suit, proceedings vi^ete 
taken'for acquisition of an area of land 
measuring 4 bighas and 18 cottas odtl 
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and the land r'wae cAtimately aoqtured 
under the Land Aoquieitioa Act. The 
opposite party before us, Charubala 
Dasee, on 8th Beoembe'r 1930, filed h^t 
olaim to the compensation money before 
the Land Acquisition Oolleotor as the 
sole owner of the property acquired and, 

• about ten months later, the petitioner, 
Ealipada, also filed before the said 
Oolleotor his slaim to the compensation 
money, claiming it as the owner of the 
land acquired. On 23rd February 1933, 
the Collector made an award in favour 
pf Ghaxubala and, about a month later, 
namely, on 24th March 1932, Ealipada 
applied to the Court at Alipore to have 
Oharubala made a defendant in his Suit 
No. 39 of 1930 and Oharubala was added 
as a defendant accordingly. On let April 
1933, at the instance of Ealipada, a re. 
ference was made to the President ot 
the Calcutta Improvement Tribunal 
under S. 18, Land Acquisition Act, for 
valuation as well. as for apportionment 
and, on 4th April 1933, a similar refer¬ 
ence was made under S, 18, Land Acqui¬ 
sition Act, at the instance of Charubala 
Pasee. On these facts, on 23rd Novem¬ 
ber 1932, Ealipada applied to the Presi¬ 
dent of the Calcutta Improvement Tri- 
bunal under S. 10, Civil P. C.. for stay 
of hearing of the reference case until 
the disposal of the civil suit at Alipore 
and it was the refusal of this applica¬ 
tion on 16th January 1933, that has 
given rise to the present Rule. 

I am of opinion that the President of 
the Improvement Tribunal was right in 
refusing the application for stay of bear¬ 
ing, though all the grounds on which ha 
passed that order are not, in my opi¬ 
nion, correct. The three essential con¬ 
ditions. that are necessary for bringing 
in the operation of S. 10, Civil P. 0., 
are: (l) that the matter in issue in the 
second suit is directly and substantially 
jin issue in the previously instituted suit, 
(2) that the parties in the two suits.are 
the samik and (3) that the Court, in 
jwhioh the i^rst suit is instituted, is a 
Court of comi^nt jurisdiction to gr4nt 
the relief claimed in the subsequently 
jfnstitntad suit. More than one of those 
essentials however were wanting in tlm 
present matter before lUf.. In the first 
place,'the parties in the two suits were 
not the same. It is true that b^h 
Oharubala and Ealipada are parties in 
hoth the civil suit end the reference 
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oatb. But, in the oivil suit, thera ^^, 
as observed before, ae many as 1P8 de.. 
fendants other than Charubalat wbd 
have nothing* to do with the reference 
case, and, in the reference case, th^ 
tenants, who had bseu on the land ao- 
quired, are parties, though they were 
not impleaded in the oivil suit at Ali¬ 
pore. 

Then the matters.in issue in the 
second suit are valuation of the land 
acquired and apportionment of the com- 
pensation awarded, not only as between 
Ealipada and Charubala, but also as 
between Charubala and the tenants anrd 
Ealipada and the tenants. But no relief 
under either of these two heads could 
possibly be given by the Court at Ali¬ 
pore. The Alipore Court could not ga 
into the question of valuation, nor could 
«it, on the basis of the plaint as it stands 
now, give any decree as to the payment 
of the compensation money. Ealipada’a 
case in the Alipore Court is for a decla¬ 
ration of title to and recovery of posses, 
sion and not for obtaining any money, 
being the price of the laud acquired. It 
is significant that, although Ealipada 
applied for the amendment of bis plaints 
on 14th September 1933, he did not ask 
for any additional relief for payment of 
any money to him. 

The grounds indicated above would be 
sufficient for holding that Kali pad a’a 
application under S. 10, Civil P. G., was 
fit to be rejected. Bub there were, in 
the present case, some farther reasons 
for doing so. The property in the second 
suit was not exactly the same as in the 
first. The area of the property acquired 
is four bighas odd, whereas the pro¬ 
perty l{o. 5 (1) pi schedule ka to, the 
plaint in the Alipore suit, which ac- 
oordiug to the plaintiff, was the pro¬ 
perty in which Charubala was inter- 
ested, measured only one bigha odd. 
The application made by Ealipada to 
amend his plaint, apparently with the 
intention of showing that the land ae-^ 
quired was included in item 5 (l), was 
rejected by the Subordinate Judge. 

As I have said before, one of tha 
essential conditions xtecetsary^ before the- 
hearing of a suit oa-o .bgt stayed under 
8.10, Oivil P. C., Iji that the first Court 
must be a Cohrt bempetent tp grant the’ 
relief asked for in the lieapie^.ttiit. But* 
aooordingtoa deciiuon.of this. Court in 
the oftse pf Saih*^ 
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iChand (1)—a deciaioo whiob. ^we kf 
bound feoiollow—the Oalanfcte Improve, 
ment Tribhnftl ig a Court of epeoial and 
lezelushre iuzigdiotion. l!h»t. heing «u 
land especially wheu tbotb parfeiee apughl 
the Tribunal as the forum for the de^r.; 
mination of the question ef value and 
^apportionment, the civil Court, in my 
jopinion, Iceased to have any jurisdiction 
in the (matter. 

On behalfi of the opposite party, our 
attention was drawn to two other deci¬ 
sions of this Court: Bhandi Singh v. 
Ramadhin Boy (2) and Abdul Alim v. 
Badaruddin Ahmad (3). In Abdul Alim 
Abed's case (3), the validity of a will 
was in question and the proceedings in 
the Tribunal were stayed because it was 
thought that a more comprehensive in- 
vestigation on the point would be made 
in the High Court in its testamentary 
jurisdiction than in the Improvement 
Tribunal. Then, as regards the csss of 
Bhandi Singh (2), the observation of 
Mookerjee, J., in that case that the 
question as to the persons. to whom com- 
pensation is payable or its apportion, 
ment among persons interested may be 
determined either under a reference as 
contemplated under S. 18, Cl, (l), Land 
Acquisition Aot, or by a suit at the in¬ 
stance of a person lawfully entitled to 
iti as against another who has drawn the 
compensation money, is, as observed 
by the learned Judges in the case of 
Saibesh Chandra Sarkar (1), only an 
obiter, and an observation! made without 
any consideration of what their Lord- 
ships of the Judicial Committee of the 
Privy Council had observed in Nilmoni 
Singh Deo v. Bam Bandhu Bai (4). 
Then, it is to be observed that Mooker- 
jee, J., in the same case also observed 
that; an objection as to the measurement 
of the land or the amount of oompensa. 
tion payable therefor must be deter¬ 
mined'exclusively by a reference to the 
civil Court under 8,18, .01. (l). Land' 
Acquisition Aot. In the present case, 
as I have said before, the question for 
determination before the President' of 
the Imptovethent Tribunal viAS not only 
ia qi^stio>n-. . of. apportionment, ’)>ttt a' 
question of valuation of the land as well. 

1. A IB xssit Obi 438^6 I 0 711. ^ 

2. (1906) 10 0 W K 991=4 0 L J 8W. ^ 

8. A IB 1934 Cti 767=66 1 0 lOSSi 

4. (I6ai) 7 0alB88=8 1A 90 (P 0). 


]udgm4pt,.of' noiJaelp tovtbe pstitioBfRC^^ 

. (^j,;tbe ground. of'eonv«iii«&ee< 
the ^titioaer,. ritriay opini^; .hsd > 
oassy If the reference case. i9 hpird' and. 
disposed of first,. the poiltiuUer, *a» 
do^bt, will, at theitime.of .the h^rini- 
of:;the civil suit at Alipern, 'hsve .to:* 
adduce some evidence ovm* a^aui. But- 
that is DO reason why .people- 

should be kept away almost indefinitely 
from the money which may leftitinM^'toly 
ho theirs within a short tim'e^. only .io 
save the petitioner fi;oin some troubte; 
and inconvenience. 

; Having regard to the. valuation of the 
suit at Alipore and the aumbeif pt per- 
sons involved in it, it cannot reasonably 
be expected that that snit will be finally 
disposed of in anything less than eight 
OF ten years. The order refusing tO stay 
the bearing of the reference case vifas» 
in my. judgment, a right order and- I 
would aooctfdingly, discharge the Buie 
with costs, bearing fee two gold mohurs. 

Jadk, J.~~I agree. »1 would nst my 
decision mainly on the ground that 
S. 10. Civil F. C.. is not applicable, in- 
asmuoh as the subject-matter of the! 
civil suit and the proceedings before the! 
Tribunal is not the same. The learned 
Subordinate Judge, in rejecting the peti¬ 
tion f6r the amendment of the plaint, 
found that only a small portion on tha> 
north-west of the plot of the land in- 
eluded in the Tribunal proceedings was 
ioolnded in the plaint originally filed. 
In the argument before us, it has not 
been made clear (altbongh this ia al¬ 
leged) that the subject-matter of the 
original plaint in the eivil snit is iden¬ 
tical with the snbject-matter of th» 
Tribunal proceedings and tfaerefoT» 
8. 10 having no application, the learned 
President was not bound to stay tb» 
proceedings before the Tribunal. 

It must be remembered that the oivik 
suit as against Chaxubala was instituted 
before the proceedings under 8.16, Land. 
Acquisition Act, and this M a oass^ in 
which I hold, following th*e autHority ofj 
Abdul Alim v. Sadarudditi Ahmed (3)^ 
the Courl has inherent power to,, post 
pone the' hestring of the proceedings be 
fqlre the Tritanal. Tbefe would be muchj 
tp be seid in' favour of the prior die-l 
posal of the eivil suit, if it pould bo 
posed of finaliyi within a short! :^ihpw 
hut in all the oirmimatimces thu ntgo:^ 
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menb on the gtound ofoonveni nea ianot 
80 strong as to iasti{y .;:a^ interference 
with the order passed by the learned 
President 0 / the ImproToment Tribunal. 

V.B./R.K. Buie discharged. 
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' Mukebji, J. 

Nripendra Bhcoshan Bay —Appellayit. 

V. 

JogendraNath Ray —Respondent. 

Appeal No. 613 of 1931. Decided on 
4th April 1933, from appellate decree of 
Dist. Judge, Tessore, D/. 26th July 1930. 

(a) Bengal Tenancy Act (18SS), S. 155 (1), 
'Cl. 1.(a)—Decree under—Not proepeetive but 
actual injuriouf reiulta mutt be proved. 

It is not euough for n decree noder S. 155, 
«ub-S, ( 1 ), Cl. (a) to find that a continuance of 
the alleged abuse for a sufficient length of time 
would produce injurious results. It will have 
to be found as a.fact that the abuse has in 
resulted in rendering the land unfit for the pur¬ 
pose of the tenancy. [P 691 G 21 

(b) Landlord and Tenant—Proposed user 
likely ■ te render lend tenporarily unfit— 
Injnnetion may be issued. 

If thp proposed or prospective user of land is 
likely to render it temporarily and not perma¬ 
nently unfit for the purposes of the tenancy, an 
injunction might issue restraining such user: 
87 I C 2*9, £el on. IP 891 01] 

(c) Deed—Construction. 

Covenants, the breach of which entails a for- 
ieitura, must always be strictly construed. 

IP S91 C 1] 

Jaygopal Ghosh —for Appellant. 

Krishnakamal Mitra and Babindra 
I^ath Chaudkuri^for Respondent. 

Judgment. —This appeal arises out of 
a suit for ejectment under S. 165, Ben. 
Ten. Act. The snit- was based upon the 
allegation that the defendant took settie. 
naent of two plots of land as an agricul¬ 
tural holding and has used the land in a 
-manner which renders it unfit for the 
purposes of the tenancy and has also 
broken a condition of the lease which 
-1188 made him liable to ejectment. . The 
lease contained the following stipulation : 

‘‘On th«i lands of the aforesaid jama, I shall not 
he able, without your permission, to set op .any 
bat, bazar, gola or ganja or to erect a Building 
■or to manuiaemre bricks or t.o excavate a tank 
or pend; noi/shall I be able to do anjtbiug, 
which lenders ‘the land unfit for agricultiit^ 
purpose, that is, anything that impairs the val^ 
«{the lands; but, if I do so, you shall be eh- 
titled to ejpet me from the jotis with damages." 

The plaintiff’s case Was that the' de¬ 
fendant, in contravention of the stipula¬ 
tion aforesaid, has''used the lands as a 
hat for molasses. The defence was that 
the lands do not constitute an agrionl- 
%hral holding and were not taken' for 
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agiionltoral parpoaes. that no hatwaa 
established on the lands and that the 
lands were not rendered unfit for oulti* 
vatioo. Other defences, e. g., as to nen. 
seryi(» of notice, non-liability for com- 
pensation and non-maintainability of the 
snit were also taken. The Mnnsif made 
a decree, ordering that, within a month 
from the date of. the decree, the defen. 
dant should make the lands fit for cnlti- 
vation and for growing agricultural crops 
and should pay Rs. 26 as compensation 
to the plaintiff, and that, in default, the 
plaintiff should get kbas possession of 
the lands and also recover the sand 
amount as compensation from the defen¬ 
dant. 

There was an appeal and a cross-ap- 
peal from the Mussif’s decision, which 
'were both dismissed, with the modifica- 
‘’tion that the amount of compensation 
was fixed at Rs. 6. The defendant has 
appealed. The question involved in the 
appeal is no longer a question of sub- 
stance, but one of sentiment only, for the 
stipnlation. to which reference has been 
made, was inserted with the real object 
of preventing the defendant from using 
the two plots of land as an adjunct to 
or a place which could be used for any 
purpose which would afford facilities for 
a hat, which the defendant has got on 
the other side of a channel and just op- 
posite thereto, and that object has been 
gained by an injunction which, I am 
told, has been issned in plaintiff’s favour 
and against the defendant and which 
will now subsist. As however the par- 
ties are very keen about the contest that 
they raised in this ease, the appeal would 
necessarily have to be dealt with on its 
merits.. To determine the controversy 
between the parties, it has to be seen, in 
the first place, as to what exactly is the 
use that the defendant has made of the 
lands.,. On this point, the finding of the 
District Judge, which is very lucidly 
expressed, is as follows : 

" It appears that, on Sundays and Thursdays^ 
a large number of oarts laden with gurb dealers 
and other men assembled on. plot No. 649. 
These carts carried gurb, evidently for the pur¬ 
pose of being sold. The rp'So, who brought teem 
or tbs other men; who assembled on the plot, 
evidently were the buyers or tfie sellezi of the 
commodity, but.the exact .evidence is wanting 
whether the puTohase and the sale took place on 
plot No. 549 or whether tbS. gnih was carried 
across the-river to Chapratl. My conclusion is, 
upon reading the evidence and considering the 
prolabilities of the case, that plot -Nm 649 ‘ was 
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tnrant to ba used as a landing stage fo^the (^'rts 
And boats and a temporary dumping place for 
the commodity arrived from the west of the 
river aivd meant to be taken oyer to the eastern 
side.” 

• Now, CM! this finding, it will have to 
he considered firstly, whether there has 
been a breach of a term in the contract, 
and secondly, whether the land has been 
need in a th'anner which renders it unfit 
for the purpose of the tenancy. Coven¬ 
ants, the breach of which entails a for- 
feituro, must always be strictly con¬ 
strued. On the finding, it cannot, in 
my opinion, be held that the defendant 
lias set up a "hat, buTsar, gola or ganja." 
It has not been established that any sale 
or purchase takes place on the land, or 
that the goods are stored there in ex¬ 
pectation of such a transaction. If the 
land is used as a landing stage for the 
^goods to remain there only for a tempo¬ 
rary period and pending arrangements 
for their conveyance to the other side of 
the river, there has been, in my judg¬ 
ment, no breach of the covenant. The 
first question therefore must be an¬ 
swered in the negative.. Bo far as the 
eacond question is concerned, the lease, 
in view of the terms used therein, must 
he regarded as one for agricultural pur¬ 
poses : and, indeed, it has not been dis- 
puted that the tenancy created by it is 
one governed by the Bengal Tenancy 
Act. That being the position, what has 
to be determined is whether the user of 
the land has* been such as renders it 
unfit for agricultural purposes. The 
effect of the user as found by the Mun- 
sif, to quote bis words, has been that 
“ tho soil of the land has hardened and become 
salty by the congregation of men and cattle and 
by the action of cattle-urine and to that extent 
has Men tendered unfit for the purposes of the 
tenancy,'’ 

The learned District Judge has ob- 
eerved that, on the evidence, he was not 
satisfied that such abuse has rendered 
the land unfit for cultivation, but he was 
of opinion that if the defendant went ou 
for years using the land in this way’, in¬ 
jurious results might ensue. Now, it 
cannot be denied that, even if the pro¬ 
posed ov prospective user of Iwd is libely 
to render it temporarily And Pot Ipet- 
manently unfit for the purpdsee ot the. 
tenancy, an injohotioh might issue res- 
itraining such user: see Sajki^hor 0 Mon- 
|eiai V. Bajoni B^ant (l). But when it 
.comes to a question of ejectme nt unde r 
T: (1916) 87 1 0 848. " ' - 


S. 255^ of the Act, it will have 
found as a fact that the abuse has eti 
fact resulted ih repdering the land ee€t; 
for the piirpo^ of theteaaticry. 'fhartj 
this is the ioterpretatien of Cl. jCD, 
S. 155 is, in my opinion,'plain .frhm she 
provision for compensation which is eon- 
tained in sub-S. (2) of the seetion and 
which is compulsory. the" finding of 
the Munaif could be relied oi^^here can¬ 
not be any doubt that the r^uireoaents 
of Ol. (1) would have been satisfiedJvBut 
that finding baa.been upset by the -1^ 
triot Judge and^upset on grounds which 
I am unable to say are insufifbient. He 
has said : 

. " The eyidenca led by tba plaintiff to support 
thia view is that the surface of the land bad 
become hardened; to render U fit for cnltivation 
it has got to be dug np with spade, and that 
will moan extra coat, but the evidence that the 
surface of the land had become batdened cornea 
not from any expert, but from certain wltneKsee, 
whom 1 abottld bold ea incompetent to.give the 
opinion, All these witnesses have epokon from 
cursory inspection. There^is no doubt that jf a 
number of carta and men congregate on a plot, 
the surface should become hard, but to wbat 
depth the hardness will extend and whether this 
hardness is injurloas for agricultural purposes 
1 am not convinced and, on this point, the 
majority of the witnesses examined are not com¬ 
petent to speak and none pf them have spoken. 
It was argued again by the plaintifi that if a 
number oi cattle are unyoked and test on the 
plot, their. excreta will impair the fortiU.ty of 
the plot. But the quaUtles of the cow-dnng aud 
urine have been differently explain^ by the 
parties and on this point too wo have no expert 
opinion whether cattle excreta add to or taka 
away the productive power of the soil, I find 
again that this plot adjoins the river; a por¬ 
tion of it periodically is needed by river-water. 
Then again there is no satiafaolocy evidence that 
at any time it was cultivated and yielded agti- 
' cultural produce. Some of the, plaintiff’s wit¬ 
nesses will have it, paddy, jute wore grown on 
the plot; others maintain pulses, peas were 
grown and they strenuously denied the cultiva¬ 
tion of jute or paddy. It would appear that the 
plot was possessed by a ferryman and there was 
and is a ferry near the plot. So I cannot rely 
upon the unsatisfactory evidence adduced by the 
plaintiff and I cannot find that actually any 
crops are grown ou the plot or that, by the usa, 
the defendant put tho land to it has deteriorated 
in fertility. It would again apaear that it was 
only for a few months of two* years that this 
abuser had taken, ^ace. Thbn agaih it was not 
aveiy day, but only two days in a week that the 
land was so wed. Further, it would apE«ar ' 
that, oven os those- two days in the week, the 
land was so'Jitted, say for IS hours a day/' 

la jtidgmanfe, ife is not enoagh lor 
a deoraa uador &. 15.5, Ban. Ten. Aet, 
whan it ia founded upon Cl. (a), atth- 
S. (l) of that seotioDi to find that« eoh- 
tinaanoa' of the alleged abuse lor a tut^ 
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jurious results. And that is all thatrthe 
learned Judge has found in' this ease. 
1 am of opinion therefore that the decree 
which the plaintiff has obtained is not 
sustainable. The appeal is allowed and. 
the decisions of the Ooutts below being 
'set- aside, the plaintiff's suit is ordered 
to be dismissed with costs in all the 
Courts. 

B.K. Appeal allowed. 
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MAI.LIK AND Jack, JJ. 

Jyotiahchandranarayan Bay and others 
—Appellants. 

y. 

Badhikaehandranarayan Bay and 
others —Bespofidents. 

Second Appeal No. 2943 of 1930, De- 
cided on 16th March 1933, from decree 
of Addl Dist. Judge. Noakhali, D/. 25th 
August 1930. 

Hindu Law — Partition — Agreement to 
keep some properties joint—Whole partition 
depending upon common uee of auch pro* 
petty — Partiea are estopped from suing 
again for partition of properties kept joint— 
Rule of perpetuity is not offended. 

Where, in » previoae partition among members 
of a Hindn joint family, soms properties are 
kept joint by agreement of partiea and compro¬ 
mise decree, and the whole partition depends 
upon the common use by all the parties of tbe 
said joint properties, tlm parties to the agree¬ 
ment are estopped from aning subsequently for 
partition of the properties which were so kept 
joint. Snch an agreement does not ofiend 
against the rale of perpetuity so far as the ac¬ 
tual parties to it are concerned: 6 Cal 106 and 
7 Bom 588, ZHst. IP 893 0 i] 

Amarendranath Basu, Bijankumar 
Mukherji and Badhikaranjan Quka —for. 
Appellants. ' 

Sharatckandra BayOhaudhuri, Mahen- 
dra Kumar Ghosh and Bamendramohan 
Majumdai —for Respondents. 

Jaci,/.—This appeal has arisen out 
of a suit for partition. The property in 
question consists of tbs babir barbi of 
the parties, including certain ^anks. 
There wefs three parties, haying ejmali 
propdrtie|, ymiph were originally parti¬ 
tioned in 1269.* The plaintiffs have'a 
rsiyati right in tbe one-third share of 
tbe original joint property. . At .the 
partition in 1269, tbe properties now |n 
suit weire kept joint.^ Subsequently, in 
1918, the plaintiffs brought a title suit 
in respect of five plote of land which 
they claimed on the basis of a chita of 
1^7 and tbe bantafcnama of 1269,' by 


wlAoh t^e original partition was ni^b. 
That suit of 1918 wss compromised in. 
1920 and a decree was passed irnder the 
terms of whifih the plaintiffs and fhe 
defendants down to their heirs and rg. 
predentatives in interest should for ever 
observe and carry out the coyenants 
contained in the deed , of compromise, 
£x. 3, in which it was noted that, sub¬ 
ject to the modifications made therein, 
the terms of the bantaknama of 1269 
would be fixed and inviolable for ever. 
The present suit for partition of the 
bahir barbi and of the properties which 
were left joint in the original partitidta 
and by the decree of 1920 was decreed 
in the Court of first instance, but was 
dismissed in the lower appellate Court 
on the ground that the suit was barred 
by estoppel and res judicata. Tbe gues- 
‘‘tion raised in this appeal is whether, 
in fact, this suit for 4 >artition is so 
barred. 

For the appellants, it is contended 
that the suit is not barred by the decree 
of 1920 or by the compromise arrived at 
at that time, because that compromise 
is void as transgressing the rule of per- 
petoity. The terms of the decree also, 
which go beyond tbe scope of tbe salt, 
are not valid without registration. 
Moreover, it is said that the decree is 
defective, in that all the parties to the 
suit did not join in the compromise. In 
support of the contention that the 
decree of 1920 was void, as transgressing 
the rule of perpetuity, the appellants 
relied on tbe case of Bamlinga v. Viru 
Pakshi (l), in which it was held that 
an agreement between co-parceners 
never to divide certain property is in¬ 
valid under the Hindu law as tending 
to create a perpetuity. In the judgment 
of this case the case of Bajender Butt 
V. Sham Chund Mitter (2) was referred 
to with approval. In Bajender's case 
(2) it was held that where, by an 
agreement entered into between ^ five 
brothers, who formed a joint Hindu « 
family, it was provided that none of the 
partiea, nor< their repreaentatives, nor 
any person, efaould'be able to divide the 
real and personal property, belonging 
to the. family, intosharos, the general 
scheme of the arnshgemenit between tiho 
brothers was such as oq^ld only be bind¬ 
ing upon the actual dartiM to it, not 

1. (1888)7 Bom 688. ' . 

S. (1886) 6 Ckl 106. 
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upon A parohaSAT from one of Aia 
partias. ^|i was not therefore helcl that 
'the whole of the agreement was void, 
ba| that it was only binding on the 
aotnal parties thereto and not on their 
r^resentatives or desaendants. In the 
present ease it is admitted that, in 
19£0, there was an agreement between 
the parties and that, under the terms of 
that agreement, the bahir barhi was to 
be kept joint. Datailed arrangements 
were made, aooording to which it was 
to be jointly enjoyed by the parties, 
and it is clear, as the lower appellate 
Court points out, that the whole parti¬ 
tion, which was made at that time de¬ 
pended upon the common use by all 
the parties of the bahir barhi. 

There was a clear contract entered 
into between the parties at that time 
that the bahir barhi should remain 
joint. It would be entirely unjust to 
the defendants if the plaintiffs are now 
allowed to turn round and to go back 
upon the original arrangement, upon 
which that partition was founded. This 
is a case to which the doctrine of 
changed circamstance.s is applicable. 
At that time, according to the terms of 
the agreement then entered into, the 
defendants were induced to agree to a 
compromise of the suit on the' condition 
that the bahir barhi should remain joint 
land it would not be right to allow the 
plaintiffs now to appropriate to them- 
jeelves a separate portion of this pro- 
|perty, which they contracted to keep 
joint. It is true that this joint pro¬ 
perty was not included in the suit of 
1918 and therefore there is no question 
of res judicata. But the Court below 
{was right in holding that the plaintiffs 
by their agreement at that time and the 
icontraot which was then entered into 
iwith the defendants ware estopped from 
suing for partition of the properties now 
in suit which it was then agreed should 
jbe kept joint. The fact that the decree 
'of 192^0 went beyond the scope of the 
jbuit seems to make no difference, be- 
Icause there is no doubt that this agree¬ 
ment that the babir barhi, etc., should 
remain joint, was a part of the oon> 
|sideration of that compromise and, as 
jaaob, H formed an essential part of the 
[decree against these defendants. * 

As regardt the fact that some of the 
parties did not join in the compromise 
and the salt was decreed against th^m 
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ex parte, the deore# is still in foroA and» 
as f^r as thA ^pl^tiffs are oonoSn^f rit 
is oartaialy binding as against themii. 
They oannot be. allowed notr^to eay that 
the oompromise, which they then' eitti 
tesed into with the dafendantti and She 
decree which was passed aocordih^ to 
that compromise, have binding.effeet * 
on them. This appeal is, accordingly, 
dismissed with costs. 

Mallikt J .—I agree. 

B.K. Appeal dismissed: . 
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Lort-Williams abd Mcisair, JJ. 

Asgarali Pradhania —^Appellant. 

V. 

Emperor—Opposibe Party. 

Criminal Appeal l^o. 127 of 1988, De¬ 
cided on 2lst July 1933. 

Penal Cede flSSO), Se. 511 udSlZ-'-Inteii- 
tion te commit crime alono or inlontian 
followed by preparation ia not attflicicnt to 
conatitute attempt—Intentien followed by 
preparation end any act towards commiuion 
of offence i* soffieient to constitute attempt. 

There are foar stages in every crime; the in¬ 
tention to commit, the preparation to commit, 
the attempt to commit, and if the third stage is 
successful, the commission itself. Intention 
alone, or intention followed by preparation, is 
not sufficient to constitute an attempt. But in¬ 
tention followed by preparation followed by any 
“act doue towards the commission of the of¬ 
fence’’ is sufficient. IP 896 C 1] 

Acensed, who caused pregnancy to a woman, 
suggested that she should take drugs to procure 
a miscarriage. Ooe night be brought her a 
battle half full of a red liquid, and a paper 
packet contaiuing a powder. After he bad gone, 
she tasted the powder, but, finding it salty and 
strong, spat It out. She did not try the liquid. 
The following night, accused came again, and 
finding that she had not taken either the ^wdec 
or the liquid, he pressed her to take them, but she 
refused saying that she was afraid for her own 
life, and that the powder irritated her tongue. 
Thereupon be askM her to open her mouth, and 
approached her with the bottle, and took bold of 
her chin. But she snatched the bottle from him 
and cried out loudly, and her fathoc and soma 
neighbours came, and the accused iled. It was 
found that neither the powder nor the liquid 
was harmful: 

Ifeld: that aeonsad could not in law be con- 
Tioted of an attempt to cause A^scartiaga, as 
what he did was not an act done toiirardB the 
eommisfiion of the offence of causing a mis¬ 
carriage: Oaee taw ditemaed. {.P 896 C 2] 

Sadhansu Sekhar Muhherji Ajit 
Kumar JDfu^—fat Appallaiit/ 

Barideb Ohatterji—fot tha Orowa. 

Lort^ Wiliiams, 7-—Tha appallaiS^ waa 
oonvioted under 8. 312/611,1, P. 0., of 
an atfcempi to Oanaa a misoarriage. The 
oomplaiaant wa» 20 years of agOt and^ 
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had been maVried ^nt divorced by 
oonsent. She was living in her father's 
house, where she used to sleep in the 
oookshed. Jhe appellant was a neigh, 
hour'who had lent naoney to her father, 
and was on good terms with him. He 
was a married man with children. Ac- 
'cording to the complainant he gave her 
presents, and promised to marry her. 
As « result sexual intercourse took 
place and she became, pregnant. She 
asked him to fulfil his promise, but 
he demurred and suggested that she 
should take drugs to procure a mis. 
carriage. One night ha brought her a 
bottle half full of a red liquid, and a 
paper packet containing a powder. After 
he had gone she tasted the powder, but 
finding it salty and strong, spat it out. 
She did not try the liquid. The follow- 
ing night the appellant came again ano 
finding that she bad not taken either 
the powder or the liquid, he pressed 
her to take them, but she refused say- 
ing that she was afraid for her own 
life, and that the powder irritated her 
tongue. Thereupon he asked her to 
open her mouth, and approached her 
with the bottle, and took hold of her chin. 
But she snatched the bottle from him 
and cried oot loudly, and her father 
and some neighbours came, and the ap* 
pellant fled. The police were informed, 
and upon analysis, snlphate of copper 
was detected in the powder, but the 
amount was not ascertained. No poison 
was detected in the liquid. According 
to the medical evidence, copper sul¬ 
phate has no direct action on the oterua, 
and is not harmful unless taken in suffi¬ 
ciently large quantities, when it may 
induce abortion. One to three grains 
may be used as an astringent, two to 
ten grains as an emetic, one ounce would 
be fatal. According to Taylor’s Medi. 
cal Jurispifadence (Edn. 5), p. 166, 

“tharais no drug or combination of drugs which 
will, when taken by the mouth, caoee a healthy 
utetos to empty itself, unices It be given in doses 
8ufflqlentl/''‘l|irge to leziauily endanger, by 
poisoning, the^fp of the woman who takes it or 
them.” . 

, The defence was a denial of all the 
facts, soyme anggestion that the com¬ 
plainant was of loose character, and a 
etatement that the prosecution was 
due t6 enmity. Two>point8 have been 
raised on behalf of the appellant, one 
being that the complainant was an 
aooomplioa and that her evidence -was 
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noil corroborated, that jshe was willing 
to destroy the foetus but was afraid of 
the consequences to herself. On tbo 
facts stated l,am satisfied that the coin- 
plainant cannot be regarded as an ac. 
complice, and in any case there is sohfe- 
corroboration of her evidence, in tho 
discovery of the drugs and the appel¬ 
lant’s fiigbt, which was observed by 
several witnesses. The other is a point 
of some importance, namely, that tho 
facta proved do not constitute an at¬ 
tempt to cause miscarriage. This de. 
pends upon what constitutes an attempt 
to commit an offence, within the mean 
ing of S. 511,1. P. C., which provides as 
follows: 

"‘Whoever attempts to 'commit an offence 
punisbable by this Godo with transportation or 
imprisonment, or to cause such an offence to be 
comitted and in such attempt does any act 
^towards the commission of the offence shall be 
punished etc.” 

Illustrations: (A) A makes an attempt to'stoal 
some jewels by breaking open a box, and finds 
after bo opening the box, that there is no jewel 
in it. I lie has done an act towards the commie* 
Sion of theft, and therefore is guilty under this 
section. (B) .d makes an attempt to pick the 
pocket of if by thrusting his hand into Z’lt 
pocket. A fails in the attempt in consequence 
of Z’s having nothing in his pocket. A is guilty 
undor this section.” 

Ib is argued that as there was no evi¬ 
dence to show that either the liquid or 
the powder was capable of causing a 
miscarriage, the appellant cannot be 
convicted of an attempt to do so. This 
contention depends upon q correct defini¬ 
tion of the word "attempt” within the 
meaning of the section. In B. v. Mo- 
Pherson (l), the prisoner was charged 
with breaking and entering the prose¬ 
cutor’s bouse and stealing therein cer¬ 
tain specified chattels, and was con¬ 
victed of attempting to steal those chat, 
tola. Unknown to him those chattels 
had been stolen already. Cookbnrn, 
0. J., held that the conviction was 
wrong because 

“the word ‘attempt’ clearly conveys with it the 
idea that if the attempt had soocaeded the ofienoe 
charged would have been eommitted. An at*^ 
tempt must be to do that, which if sueomful, 
would amount to the feloay charge^, hnt here 
the attempt nhvet could have succeeded.” 

In S. V, Ckeetman (2) Iiord Blackburn 
Sitid4 ' 

’’There ia no doubt, a Aiffewnce between the 
piepatatiqn antecedent to stt offence and the 
Mtaal_ attempt.__ Ba t if the actual transaction 

L (iSWrD & b'202. 

2. (1862) LAO UOsgl IjJiiC 89!±:^6 Jot (ns> 
li8=:8 L T 717siU> W St CatOQlOO* 
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had «omm«DCfld whioh would have ended In ibhe 
crime if not interrupted, there is dtearlyan 
attempt to commit the crime." 

.fi; T. Collins (3) Oockburn, C. J., 
following McPherson’s case (1) held that 
if*a person puts hia hand into the pocket 
of another, with intent to steal what he 
can find there, and the pocket is empty, 
he cannot be convicted of an attempt to 
steal. Because an attempt to commit 
felony can only in point of law be iriade 
out where, if no interruption had taken 
pla 9 e, the attempt could have boon 
carried out successfully, so as to OOH'' 
statute the offence which the accused is 
charged with attempting to commit. It 
is clear however from the illustrations 
to S. 511, that Lord Macaulay and his 
colleagues who drafted the Indian Penal 
Code, which was enacted in 1860, did 
not intend to follow these decisions, and 
I agree with the remarks upon this point 
raado in Mac Crea’s case (4). The Cal¬ 
cutta High Court in Empress v. Biasat 
Ali{b) held that the definitions in McPher¬ 
son’s case (l) and Cheeseman's case (2) 
were sound. In England the decisions were 
reconsidered in B. v. Brown (6) and B. 
V. Bing (7). The Judges expressed dis¬ 
satisfaction with the decisions in B. v. 
Collins (3) and with that in B. v. Dodd 
(8) which proceeded'upon the view that 
a person could not bo convicted of an 
attempt to commit an offence which he 
could not actually commit, and ex¬ 
pressly overrulpd them saying that they 
were no longer law. Tho judgment in 
Brown's case (6) however has been criti¬ 
cised as unsatisfactory, and it has been 
contended that B. v. Brown (6) and B. 
V. Bing (.7) have not completely over¬ 
ruled B. V. Collins (3): Pritchard's 
Quarter Sessions (Edn. 2). In Amrita 
Bazar Patrika Press, Ltd. (9) the deci¬ 
sion in B. V. Collins (3) was again quoted 
with approval, apparently in ignoiance 
of the fact that it had been expressly over¬ 
ruled in the English Courts. Mookerjee, 
J., held that in the language of'-Stepheu 
<(DigeBt of Criminal Law, Art 50); 

“An attampt to commit a ortm a l a an aot done 

3. (1864) SSL 7 C 177^:10 Jnr (n s) 686«l(i 
L T 681a=ia W B 886=^9 Oox 0.0 497. 

4. (1998) 15 AU l7a?B(l893) A W N 7l. 

5. (1681) 7 OU 85)i3s8 C L B 672. 

6. {1889)24QBD857. 

7. (1892) 17 Oox 491=61 L J (n a) M G 116=66 
L T 800. - 

8. (1677) Unreported. 

9. AIB 1920 Gal 478=64 1C 678=21 Oi L J 
98=47 Oal 190 (SB). 


with intent to eommittbat erfme and' forming: 
part of'a setie^ of acts which would eonarit^tf* 
ita aotnaroommlas'idn if i.t wi^ not ]ntarraptsd>,' 
To pat tho mattor diflerently, attempt ia an act' 
done in part execution ot a criminal deaignr 
amounting to more than mere preparation; but. 

. failing abort of actual eousummation, and ght-' 
Bearing except for failure to consummate, aU the 
elamenta of a subatantive crime; Ih otji^r wards 
an attempt conaieta in'the latehi lo ooidtmit" a- 
crime, combined with the doinif bf ’ eoiiie a^ ad' 
apted to but falling ahort of it# aefuat epminia- 
,,aion; it may consequently be d^Sined as that- 
' which if not prevented would have rriiqlted in< 
the full conaummatiOD of the act attempted.?; . 

The deoisioQ in McPherson’s (1) and<. 
Collin’s oases (S) are clehrly incompati¬ 
ble with illustrations to S. .511,. and in 
my opinion are not law either in India 
or in England. Nevertheless, the state- 
mants of law to which I have referred- 
are correct, so far as they go, and were 
not intended to be exhaustive or com¬ 
prehensive defiDitionsappHoable to every 
set of facts which might arise. So far¬ 
es the law in England is concerned, in 
the draft Criminal Code prepared by 
Lord Blackburn, and Barry, Lush, and 
Stephen, JJ., the following de^nition- 
appears (Art. 74): 

“An attempt to commit an oiTezice is an act 
done or omitted with intent to commit that, 
oflence, farming part of a series of acta or 
omissions which would hare constitoted the 
offence if such aeiios of acts or omissions had 
not been interrupted either by the voluntary de¬ 
termination of the offender not to complete tba- 
oifence or by some other cause, *Everyone who 
believing that a certain state of facts exists does- 
ot omits au art the doing or omitting of which 
would, if that state of facto existed, bo an at¬ 
tempt to commit an offence, attempts to commit > 
that 'oilence, although its oommission in the 
manner proposed was by reason of t^ non-exis¬ 
tence of that state of facts at tho time of tho act 
or omission impossible."* 

To this defiuition the Commissioners 
appended a note to tho effect that the 
passage between the asterisks “declares 
the' law differently from B. v. Col¬ 
lins (3)'' whioh at the date'of the draft¬ 
ing of the Code bad not been overruled. 
The first part of this definition was ao- 
cepted in J5. v. Laitwood (10) at 252, 
and purpoting to he in accordance with 
the latter part, it was held ^by Dar¬ 
ling, J., that if a pregnant woroau. be- 
lieving that she is taking a "noxioun 
thing" within the meaning of the offences 
agdinst the Poison Aot, 1861, S. 56, does 
with iritent to ptooure her own abortion 
take a thing in fact harmless, s5e is- 
guilty of attempting to commit an of- 
fe nce against the first part of that seo- 

10. (1910) 4 Ori App Bap 948. 
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tion: B. v. B^own (il). In BussnU on 
Orimea (Edn. 8), Yol. 1 at p. 145, two 
American definitiona are quoted from 
Biahop: 

“Where the Bon-consammation of the inten- 
criminal remit is caused bj an otetruoi^on 
«n the way, or by the want of the thing to be 
operated upon, If such an impediment U of a 
* nature to be unknown to the offender, who used 
what seemed appropriate means, the punishable 
attempt is committed. Whenever the laws, 
make orimloal one step towards the accomplish* 
ment of an unlawful object done with the intent 
•or purpose of aoeompUshlng it; a person taking 
that step with thatlntent or purpose and himself 
oapable of doing every aot on his part to accom' 
plish that object, cannot protect himself from 
responsibility by showing that by reason of some 
fact unknown to him at the time of his criminal 
attempt it conld be fully carried into eSeot in 
iihe particular instance.” 

So far as the law in India is eon- 
oerned, it is beyond dispute that there 
are four stages in every crime, tbedii'. 
teption to commit, the preparation to 
commit, the attempt to oommit, and if 
the third stage is suooaasful, the oom> 
mission itself. Intention alone, or in. 
tention followed by preparation are nob 
suffioient to constitute kn attempt. But 
intention followed by preparation, fol. 
lowed by any " act done towards the 
commission of the offence" is snffi. 
cient. " Aot done toyvards the oommis* 
sion of the offence “ are the vital words 
in this connexion. 

Thus, if a man thrusts bis hand into 
'the pocket of another with intent to 
eteal, he does an aot towards the oomi. 
mission of the offence of stealing, though 
•unknown to him the pocket is empty: 
He tries tw steal, but is frustrated by a 
-fact, namely the emptiness of the pocket, 
which is not in any way due to any act 
or omission on hia part. He does an 
aot towards the commission of the of¬ 
fence of pocket picking, by thrusting his 
-hand into the pocket of another with 
intent to steal. Similarly, he may fail 
to steal the watch of another becanae 
the latter is too strong for him, «or be- 
cause th^ watch is securely fastened by 
■a guird. Nuvertheless he may be oon- 
vioted df an‘attempt to steal. Black- 
l^urn, and Mellor, ZZ.\ B. v.' Hensle (12), 
-at p. 573., 

But if one who believee in witchcraft^, 
puts a spall on another, or burns him in 
•effigy/or curses him with the intention 
of causing him hurt, and believing that 

' 11. (1899) 68 J f 79a 
!«. H Cox 670. 
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hi^ ao^ions will have that result, ha 
oaunot ID my opinion be convicted of an 
attempt to causa hurt. Because what 
he does is not an aot towards thd ooKn* 
mission of that offence, but an aot tj)- 
wards the oommiaaion of something 
which cannot, according to ordinary hu¬ 
man experience result in hurt to an¬ 
other, within the meaning of the Penal 
Code. His failure to'cause hurt is due 
to his own aot or omission, that is to 
say, bis aot was intrinsically useless, or 
defective, or inappropriate for the pur- 
pose he bad in mind, owing to the un- 
developed state oi his intelligence, or to 
ignorance of modern science. His fail¬ 
ure was due, broadly speaking, to bis 
own volition. Similarly, if a man with 
intent to hurt another by administering 
poison prepares and administers some 
«harmless substance, believing it to be 
poisonous, he cannot in my opinion, be 
convicted of an attempt to do so. And 
this was decided in Empress v. Ml. 
Bupsir Pnnku (13), with which I agree. 
The learned Judicial Commissioner says: 

" In each of the illustrations to S. 511, there 
is Qot merely an act done with the intention to 
commit an offence which is unsuccessful because 
it could not possibly result in the completion of 
the offence^ but an aot is done ' towards the 
commission of the offence,’ that is to say the 
offence remains incomplete only because some¬ 
thing yet remains to be done, which the person 
intending tq, commit the offence is unable to do, 
by reason of circumstances independent of his 
own volition. It cannot be said that in the pre¬ 
sent case the prisoner did an act ‘ towards tho 
commission of the offence.’ The offence which 
she intended to oommit was the administration 
of poision to her husband. The act which she 
committed was the ‘ administration of a harm¬ 
less substance 

This reasoning is applieable to the 
case now under consideration. The ap¬ 
pellant intended to administer some¬ 
thing oapable of eausing a miscarriage. 
As the evidence stands, be administered 
a hasmless subatanoe. This cannot: 
amount to an " act towardethe oommis*{ 
sion of the offence " of pausing a inis-j 
carriage. But if A, with intent to hurtl 
B by adminietering poison, prepares a 
glass for him apd fills it with poison, 
but while A*8 back is turned, C who has 
observed A'a act^ pottrs^way the poision 
and fills the glasi with water, which. A 
in ignoranoe of. what 0 has dons,'vad. 
ministers to B, in my opinion A is 
guilty, and can be ooovictsd of an at- 

18. (1896) 9 0PLB(0ti) 14. 
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tempt to oause hart by a3ministi|riDg 
poison. His failure was not dee to any 
Aot or omission of bis own, bat to the 
interyOniioD of a factor independent of 
his own volition. This important dis¬ 
tinction is oorraotly stated by Tamer, J., 
in Bamsaran's case (14), at pp. 47 and 
48, whore he observes that 
“ to constitate an attempt there must be an act 
done with ''the intention of committing an of¬ 
fence and in attempting the commission. In 
eich of the illustrations to S. Sll we find an act 
done with the intention of committing an of- 
' fence, and immediately enabling the commission 
of the offence, although it was not an aot which 
oonstitnted a part of the offence, and in each we 
ifind the intention of the person making tbe at¬ 
tempt was frustrated by circumstances indepen¬ 
dent of his own volition," 

In Queen-Empress v. Luxman Kara- 
pan Joshi (15) . Sir Lawrence Jenkins, 
O. J., defined " attempt '* as ; 

“ An intentional preparatory action which 
'failed in object through circumstances indepen¬ 
dent of the person who seeks its accomplish¬ 
ment, ‘And in Queen-Empress v, Vinayak 
Iiarayan(16) the same learned Judge defined 

attempt ” as when a man dees an intantional 
act with a view to attain a certain end, and fails 
in his object through some circumstance indepen¬ 
dent of his own will 

These also are good deBnitions so far 
48 they go, but they fail to make clear 
that there must be something more than 
intention coupled with mere prepara, 
tion. As was said in Raman Chettiar v. 
Emperor (17), at p. 96 (of 28 Qr. L. J .): 

" The actual transaction must have began and 
An aot to bear upon the mind of the victim must 
have besn done before a preparation can be said 
to be an attemf^t." Here it is necessary to ob- 
-aervo the distinction that ‘ an act to beat" is 
not the same thing as ‘an act which has 
tiorne'." 

In Empress v. Qanesh Balvant (18), 
it was said that ; 

some external act, something tangible and 
■ostensible of which the law can take hold as an 
aetlhowing progress towards the actual commis- 
<8ion of the offence " 

is necessary to oonstitate an offence. 

It does not matter that the progress 
vraa interrupted." 

In Queett^EmpriSs v. Qopala (19), Par- 
.eons and Bana.de, JJ., stated that, in 
•their opinion, a person physically in. 
capable of committing rape cannot be 
<{^nd guilty of an attempt to oommit 

14. (1873) *N wpie.'^ — 

Iff. 11900) 3 Bom L B 38$; 

16. (1900; 3 Bom I> B 804. 

Its. A t B 1937 Mad 77=99 10 137«3S Or L J 
96. , 

18. (1910) 8* Bom 878=11 OrLJ 180=610 
613. 

19. (1893.) Bat Ua Ori Oasw 866. 
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rape, because his 
towards the comm-ission of the of. 
fence." In the American and English 
Encyclopaedia of Law Vol. 3, p, ^0, 
(Edn. 2) " attempt " is defihed as . 

an act done in part execution lof a crin}{nal 
design, amounting to more than mere prepara¬ 
tion, bat foiling short of aotual eonsnmmation, 
and possessing, except for faliaie to consummate, 
all the elements of the substantive cj^ime.*' 

In Bussell on Crimes, (Edn, 8), Yol. 1, 
pp. 145 and 148, the following dehni.^ 
tions are given : 

" No act is indictable as an attempt^to .com* 
mit felony or misdemeanour, unless it IS a step 
towards she execution of the oriminal pnrpose, 
and is an aot directly approxirnating to, or im¬ 
mediately connected with,, the commission of 
the offence which the parson doing it has in 
view. There'mustbeanovertact intentionally 
done to -vards the commission of some offence, 
one or more of a secies of acts which would con¬ 
stitute the crime if the accused were not preven¬ 
ted by interruption, or physical impossibility, or 
did not fail, for some other cause, in completing 
his criminal puipose.'' 

" The question In each case Is whether the 
acts relied on constituting the attempt were 
done with intent to ooflimit the complete of- 
feuce, and as one or more of a series of acts or 
omissions direotly forming some of the neces¬ 
sary steps towards completing that offence, but 
falling short of completion by the intervention 
of causes outside tbe volition of the accused, or 
because the offender of his own free will desisted 
from completion of hie criminal purpose for 
some reason other than meraohaogeof mind," 

I do noli propose to embark upon the 
dangerous course of trying to state any 
general proposition, or to add to the 
somewhat confusing number of defini. 
tions of what amounts to an "attempt," 
within tbe meaning of S. 511, Penal 
Coda. I will content myself with say. 
ing that, on the facts stated in tbisj 
case, and for the reasons already given, 
the appellant cannot in law, be convic¬ 
ted of an attempt to cause a miscarri¬ 
age. What he did was not an " act done| 
towards the commission of the offence 
of causing a miscarriage./ Neither tbe{ 
liquid nor the powder being harmful, 
they could 'not have caused a raisoar. 
riage. Tbe appellant’s failure was not 
due to a factor independent of himself. 
Gonsequetttly, the oonviei^pn and sen- 
teno^'tnost be set aside dud the appel- 
lantj^ultbed. ^ 

-I agree. 

Appellant aoquitted. 


N 


MoNair, J.- 
E.S. 
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Mukerji, J. 

Abdul Laiif and others — Plaintiffs— 
Appellants.. 

V. 

Samed Gazi and others — Defendants 
—RespondontB. 

- Second Appeal No. 496 of 1931, De. 
cided on 21st March 1933, from decree 
of Second Sub-Judge,Bakarganj, D/.24th 
June 1930, 

(a) Landlord and Tenant—Third perron in 
purauanae to aettlemeht from landlord dia* 
poateaaing tenant—Suit by tenant for reco¬ 
very of poaaeaaion ia governed by Bengal 
Tenancy Act (1885), Sch, 3. 

When a landlord grants a,settlement, it may 
be presumed that ho intends that the eettlement 
would take eHect and that he expects that the 
persons, with whom the settlement is made, 
would go upon the land and take possession of it; 
and if, in pursuance of such settlement, a third 
person dispossesses a tenant, it amounts to dist 
possession by the landlord, and a suit for reco¬ 
very of possession by the tenant is governed by 
the special law of limitation in Sch. 3; AIR 
1921 Cal 249, Diss from,", 29 Cal 610, Eapl., B 
IG 316; 19 J 0 645 and 89 1 0 383, Doubted, 

[P 899 0 11 

• (b) Bengal Tenancy'Act (1885), Scb.'3— 
Raiyat's land in possession of trespasser— 
His dispossesHon by person under settlement 
from landlord it dispossession of raiyat. 

When the land of the raiyat is in the actual 
possession of a trespasser and the landlord grants 
a settlement to a third party, who dispossesses 
the trespasser, the ouster amounts to disposses¬ 
sion of the raiyat. [P 900 01] 

Nasim Ali —for Appellants. 

Brajendra Nath Chatterji and Sate- 
endranath Bay Chaudhury —^for Bespon> 
dents. 

Judgment. —The suit; out of which 
this appeal has arisen, was instituted by 
the plaintiffs for a declaration of their 
karsha right in the lands in suit and for 
evicting defendant 1 therefrom. The 
plaintiffs case was as follows: They 
inherited the karsha from their prede. 
cessor Nawab Ali, who was a tenant 
under one Amibikacharan Bhattaobarjya, 
and others and one Kanai Khan was an 
under-raiyat under Nawab Ali.* The in¬ 
terest* of Ambikaoharan Bhattaobarjya 
and others ^s subsequently purchased 
by defendant 2, Oh the death of Kanai 
Khan, they sued the heirs of. Kanai 
Khan and certain mortgagees from Kanai 
Khan for'khas posaession and obtained a 
decree against the said heirs only, but 
not against the mortgagees who dis.» 
claimed all ' interest. They obtained 
khaa possession in execution and settled 
^e land with defendant 3. Then there 


wai a proceeding under S. 145, Criminal 
r. G., id which the possession of dofeD'. 
dant 1, who was said to be a bargadar 
under the tuortgagees, was maintain^. 
The plaintiffs' case was that defendant 1 
dispossessed them in Ohaitra, 1334 B. 91 
The defence taken was that' the snit waa 
barred by limitation, as the. plaintiffs’ 
predecessor, Nawab All, as well as the 
under raiyat, Kanai Khan, surrendered 
their respective interests in favour of 
defendant 2 in 1324 B. S. and that since 
then defendant 2 has been in possession 
through her bargadar, defendant 1. 

The story of surrender has not been 
believed by either of the Courts below. 
The Munsif found the plaintiffs’ title 
established. He held that defendant 1 
has been in possession since 132G B.Si 
and that the story of the plaintiffs' 
posaession through defendant 3 waa not 
true. On a consideration of the facts 
which be found, he came to the conclu¬ 
sion that the possession of defendant 1 
was obtained by means of dispossession 
of Kanai Khan, who was in actual pos¬ 
session as an under-raiyat under th» 
plaintiffs’ predecessor Nawab Ali. He- 
held that the possession of defendant 2. 
through defendant 1 would, at the most 
he tantamount to a dispossession of 
Kanai Khan and not of the plaintiffs.. 
In this view, he held that the suit waa 
not barred by limitation, either general 
or special. 

The Subordinate Judge .Jiuld that the- 
story that defendant 1 came under a. 
settlement from tlie mortgagees was nob 
true. He held further that defendant 1 
was in possession in 1327,1326 and 1329 
on the strength of a kabuliyat which, 
defendant 1 executed in favour of defen- 
daut'2. On these Undiuge be held that 
the suit was barred under the special 
limitation prescribed in Art. 3, Soh. 3,. 
Ben. Ten. Act. The plaintiff, as appeU 
lant, contends that the article does not 
apply for two reasons, which perhaps itr. 
would be better to formulate definitely. 
They are firstly, because there is nothing * 
to show that the dispossession was by tb& 
landlord or at his instance, as the taking 
of a kabuliyat wpuld not neaesBarily 
indicate that it was sof. and,, secondly, 
that, when defendant 1 came ' into pos¬ 
session. the land was in the possession 
of the heirS of the undpr-raiVst Kanai 
Khan, who had no right to remain on. 
the land and were eonSeqQently. tree- 
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passers, and therefore the dispoases^on 
'was of these trespassers and nol of the 
plaintiffs. 

As regards the first of these two 
gronnds, it has no substanoe, because 
|w*ben the landlord grants a settlement 
lit may well be presumed that he intends 
jthat the settlement would take effect; 
land the consequence of this presumption 
Imust be that he expects that the persons, 
with whom the settlement is made 
would go upon the land and take posses¬ 
sion of it. I think the Subordinate 
Judge was right in holding that the rea¬ 
sonable conclusion upon the facts found 
is that it was a case of the landlord 
bringing the dispossessor on the land. 
The appellant’s argument receives some 
Buporrort from what has been said in 
the case of Uaran Chandra v. Madan 
Mohan (1), namely 

"They have no doubt obtained a eettlomont 
from the handlocd, but it is not found that they 
were authorizod by the landlord to oust the 
plaintiffs.” 

I must confess that lam unable to fol¬ 
low all the reasons given for the decision 
in that oaso, though the decision itself 
is perfectly defensible on the ground that, 
in view of the fact that the defendants 
denied the plaintiffs’ title tothe lands as 
based upon.a settlement from the land¬ 
lords, it was not open to the defendants 
to plead in the same breath that the 
article applied—a position which can 
only be maintained on the footing that 
there was such* a settlement. Having 
jregard to tho oases, upon which the de¬ 
cision purported to roly and the facts 
'found, the dispussoesicn in that case, as 
far as T can make out was clearly refer- 
iable to the action of tho landlords and 
[so was one hit by tho article. The de¬ 
cision of'the Full Bench in the case of 
BanijuUa v. Ishab Dhali (2), on which 
the learned Judges in that case relied, 
merely purported to settle a conffict as 
regards cases in which after the dispos- 
sessioa the dispossessor obtained a 
jottlement from the landlord. So far as 
the second ground is concerned, it is 
based upon the finding of the Oourts 
below that Kanai Khan, the under, 
raiya t, died in 1326 and defendant 1 
dispossessed the heirs of Kanai Khan in 
1327 on the strength of the settlement 
which defen4ant^2, the landlord, madem 
*’1® favour in th at year. _Tbe_ que stion 

1. AIR 1931 Cal 3i9=ei I 0 8997.. 

3. (IOC 2) 29 Cal 610=s6 OWN 702 (F B). 
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is whether, in Slid oiroUmstanoes, the 
plaintiff can be said to have been dis¬ 
possessed by defendant 2. 

The period of o^e year alldwed under 

5, 32 of Act 10 of 1859 was exteDded*t)y 
Bengal Act 8 of 1869 to two years, and 
up to 1885 the law was understood to. 
be that, for action in the nature’of 
possessory suits, the period, of Umitstion 
was two years, but that when the title 
of one party or the other was denied, 
then the period was twelve years under 
the general law. By reason of the pro¬ 
vision contained in S. 184of Act 8of 1885 
it was held that that Act intended to 
exclude all other statutes of limitation 
wherever it was possible to apply the 
provision of the special limitation provi¬ 
ded in its Soh. 3 [Saraswati Dasi v. 
Boritarun Ghuokerbutti (3), Bamdkan 
Bhadra v. Bam KumarlDey (4)]. In 1907, 
the article was amended by substituting 
for the words “ occupancy raiyat" the 
words "raiyat or undhr-raiyat." It has 
been held that the word "dispossession” 
appearing in this article implies the 
coming in of a person and the driving 
out of another from possession [ Bro. 
jendra Kishore Boy v.Sarojini Bay (5)]. 
It has also been held that it was inten¬ 
ded by this article to deal with such 
rights as existed between landlord and 
tenant and that to deprive a tenant of 
his right of suit under the general rule 
of limitation there must be a plain dis¬ 
possession within the meaning of Art. 3. 
[Krishna Chandra v. Satischandra ,(6)j 
It has also been laid down that an 
extended meaning should not be given to 
the article by resorting to the theory of 
constructive dispossession. So in cases 
in which the defendant came into posses¬ 
sion by the permision of the plaintiff, 
the landlord then ^refused to vacate 
[Soflofow Sheikh v. Chaku Sheikh (7)], or 
where the landlord has simply favoured 
a dispossession by a third party [Basanfa 
Rumary v. Nanda Sam (8)], or the land¬ 
lord dispossessed the tenani^by obtain¬ 
ing a deorea for rent Wurgapada Banja 
V. Bhusan Chandra Ghosh (9), Kamal- 
dhari Thakur v. 'Bameshur Singh (lOX 

8. 'fissile Cal 7417“ * 

4. {1890) 17 Gal 926. 

6. (1916 3110 213. * 

6. (1916)3610 865, 

7. (1909 3 I 0 898. 
a. U918) 20 1 0 860. 

9. (1917) 891C 883. . . 

10. (1918)1910 646. 
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Budra Narain v. aatohar Jana (11), or 
where the landlord refoBod to put the 
defeodant in poBBseeBion [Panohoo 
Eapali v. Jagneswar Majhi (12); Rajani 
Kdnta v. Panohanon*Mondci,l (13)], it has 
been held that the act amounts to dispos* 
sesBion only constructively. There are 
other decisions of doubtful authority in 
support of the view that a dispoBsesaion 
by selling up the holding in execution of 
a rent decree, so that a purchaser comes 
into poBsession of it, is within the mean, 
ing of the article, e. g., Aminuddin v. 
Vlfatunnissa (14). See Kamaldhari v. 
Rameshur (lO) and Durgapada' Panja v. 
Bhusan Chandra Ohosh (9). A reatric. 
ted view that the dispoBsession must be 
by the landlord as such, has now been 
completely overthrown: Satish Chandra 
V. Hasemali (15). 
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Gdha and Babtlby, JJ. 

Debendranath Sharma —Defendant 
Appellant. * • 

• 

Nagendranath Dafta—Plaintiff—Ees- 
pondent. 

Appeal No. 2198 of 1930, Decided on 
24th April 1933, from appellate decree 
of Dist. Judge, Sylhet, D/- loth April 
1930. 


The question whether a 
|by a landlord of a raiyat when the land 
of the raiyat is in the actual possession 
of a trespasser does not appear to have 
been considered in any case. It is true 
that the plaintiff or his father Nawab 
Ali was ioposaessionof the land through 
his under-raiyat, Eanai Khan, so long as 
the latter was alive. It is also true 
that when Kauai Khan died his heirs 
were but trespassers. But if defendant 2 
granted a settlement to defendant 1, on 
the strength of which the latter dis. 
possessed the trespassers and came into 
possession, then, although it was the 
trespassers who were dispossessed in the 
first instance, the effect of this dispos- 
isession, in my judgment, was nothing 
else than the driving out of the plaintiff 
and the getting into possession of de¬ 
fendant 1 at the instance of defendant 2, 
This, in my opinion, follows from the 
principle that one trespasser cannot 
tack on his possession with that of 
another, who preceded him, and. that 
between the departure of the first tres¬ 
passer and the advent of the second the 
law will assume an interval* doting 
which tbe^laintiff was in possession. I 
am of epinioQ that Art. 3 applies to this 
case. The appeal therefore should be‘dis. 
jmissed with costs. 

B.K. * _ Appeal dimimd, 

11, AIR 19U Cal £0=31 10 481=:il Col 63. 

12. AXB 1920 Cal 848=68 IC 644. 

18. 1926 Cal 960=90 1 0 793. 

14. (1909) 8 10 816. 

16, AIR 1927 Cal 488=1081C 184=64 Gal 4S0. 


(a) Civil P. C. (1908), S. 11, Expl. 4-Con- 
•Iructive rei judicata—Purchase from limited 
owner Suit for possession on basic of kabu- 
jiyet in which reversioners impleaded — 
"•^•rsioners are not bound to raise question 
of legal necessity for sale in that suit—Subse- 
uuently suit by reversioners for declaration 
of title and possession questioning legal 
necessity for sala is not barred. 

A matter directly and substantially in issue 
•nay be in issue constructively. The question 
whether a matter ought to have beou made a 
ground of defence must depend ou the pattioulat 
facts of each case. As a rule of general applica¬ 
tion, it may bo said, that, if tbs iutroductioti of 
a matter into a suit was necosssaty for a complete 
and final decision of the right claimed by the 
plaintifi therein, it must bo doomed to be a 
matter which ought to have been made a ground 
of attack or defence in that suit, unless the mat¬ 
ters in that and the subsequent suit are so dis¬ 
similar that their union might lead to confu¬ 
sion. 

In a suit by a purchaser from a limited owner 
for pesse^sion of the property on the basis of the 
kabuliyat, the reversioners wore implosdcd as de¬ 
fendants. The reversioners did not attack the 
sals as being one not for legal necessity and a 
decree was passed. Submquoutly the reversioners 
sued for declaration of their tttle aud for posses¬ 
sion on the ground that the sale was not for 
legal necessity. It was contended that their suit 
was barred by doctrine of oonstruotive res judi¬ 
cata ; 

HdA : that the introduction of the question of 
legal necessity was not necessary In the previous 
suit, even though the toveraionots could have 
raised the question, and that the subsequent suit 
was not barto.i by res judicata ; 20 Oai 79 (P 0), 
Bet. ; 81 Cal 79, Disl. [P 908 0 2] 

(b) Hindu Law — Alienation by widow for 
legal necessity— Reversioner cannot recover 
property by offering to pay purchaser amount 
raised, 

Bevocsionee cannot recover property sold by 
widow for legal ueoesslty, even by offering to 
to the purchaser tks amount laieed.LP 904 01,^ 

(c) Hindu Law — Widow — Alienation — 
Onus le on alienee to prove necessity— Alie¬ 
nee must act honestly and make due in¬ 
quiries. 

Onus lies ou him who wants to take benefit 
under a transaction by a'limited owner, to prove 
juslilying necessity. It is incumbent upon the 
alienee to prove tl»t he has aoted honestly and 
made dne inquiry as to existence of neceseity. 
Even when an alienation may be partially justi¬ 
fiable or a portion of the oondderatlon may be 



1933 Dkbendranath v. N 

valid, the whole elieDAtion has to be so^asld/: 
ai Ail 71 (P C) and 39 All 381 iP C), Sef. 

[P 901 C 31 

(d)JHiiidu Law — Alienation by limited 
owner—Rccitale cannot aolely be relied on 
for proving neceeeity—Deed—Reeitale. 

The recitals in a'docutnont evidencing alienation 
may raise a pieeamption, and Bometiines a very 
stfcng presumption of necessity in favour of a 
. pnrohaser in the eircumstanoia of a particular 
case, specially when evidence of a transaction is 
not available. As a general rule however the re* 
uital, in the deed by which the property ie alie¬ 
nated by a limited owimr, cannot be relied upon 
solely for tho purpose of proving existence of 
necessity, though it may be of some evidence. It 
may be an admission, and it may amount to a 
representation of necessity, in casts where a 
transaction, perfectly honest and legitimate when 
it took place, would ultimately be incapable of 
jastiiicatiou, ineroly owing t.o the passage of time: 
A I It 1916 I' 0 110, ilef. [P 901 C 21 

Debsndi anath Jiagehi and Jyotish- 
chaiidra for Appellanti. 

Brajalul Chakraharli and Priyanath 
Datta —for Koapoudont. 

Judgment ,—The plaintiffs in the suit 
out of which this appeal has arisen 
prayed for possession of tho properties 
described in three dilTerent schedules of 
the plaint hied by them in Court on de¬ 
claration of their title, as the reversion¬ 
ary heirs of one •Jugalkishore Datta, of 
which the contesting defendants were in 
possession on the allegation that the de- 
fendauts were in possession b'y virtue of 
sales which were inoperative and which 
did not in any way affect tho rights of 
the plaintiffs as reversioners. The plain¬ 
tiffs also prayed for a decree for mesne 
profits arising out of the properties of 
which tho defendants were in unlawful 
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Hindu widows by whom- the sales vfsrd 
effected, who were limited owners under 
the law, had no legal necessity for the 
sales, and that the estates in bhe posses* 
sion of these limited owners were h 9 t 
benefited by the sales. 

The claim made by the plaintiffs in 
the suit was resisted by the bentestiog 
defendants. The allegations made by the 
plaintiffs as to the nature of. the trans* 
actions evidenced by the sales were de¬ 
nied : it was pleaded that the questions 
raised in the suit by the plaintiffs could 
not be reagitated, in view of thedeciaion 
in a previous litigation in which the 
parties litigating in the present suit 
were represented. The defendants fur¬ 
ther pleaded that the sales represented 
bona fide transaction for good cobsider- 
ation, and there was legal necessity for 
thorn, so as to make the sales binding on 
tlie reversionary heirs of Jugalkishore 
Datta, the plaintiff in the suit. ' It may 
be mentioned that, so far as the proper-, 
ties described in plot 3, Soli. 3 of tha> 
plaint were concerned, the controversy 
between the parties related to a question 
of title of the plaintiffs in the same, de¬ 
pending upon the admission of a heba, 
and not merely on the question whether 
there was legal necessity for the sale of 
the properties, as it was the case in re¬ 
gard to the properties mentioned in 
Schs. 1 and 2 of the plaint. Apparently 
there was no contest between the par¬ 
ties in regard to plots 2 and 3, Scb. 3. 

The material issues raised for trial in 
the suit were whether the sale dead. 


possession. Without traversing the long 
history of devolution of interest as set 
out in the plaint, it is sufficient to state 
that the sales impeached by the plain¬ 
tiffs in the suit were effected by Golakesh- 
wari, a daughter of Jugalkishore Datta 
named above, who was admittedly the 
last male owner of the properties in ques¬ 
tion, and Kunjakishore, the sou of Go- 
lakesbwari, the then reversionary heir of 
Jugalkishore, as also a sale by Tarini 
Dasea, the widow of Jugalkishore. The 
first of these two sales related to the 
properties described in Sabs. 1 and 2 of 
the plaint, while the second sale by 
Tarini Dasee was in respect of the pro¬ 
perties mentioned in Sch. 3 of the plaint. 
The sales, according to the plaintiffs, 
did not represent bona fide transactions, 
were alleged to be without consider. 
atioD, and it was asserted that the 


under which the answering defendants 
claim title to the lands in suit, confer 
any absolute interest in tbe purchaser, 
whether the sale of the year 1299 B. S. 
was for legal necessity, and, as such, 
binding on the reversioner, and whether 
tbe plaintiffs had "any right to and in¬ 
terest in the lands in snit." Tbe trial 
Court gave its decision in favour of the 
plaintiffs, holding that the sale deed of 
' 1299 B. S. was not for leg|l necessity 
and did not confer absolutq interest, and 
that the plaintiffs had their right, title 
and interest in the lands in the suit.* 
Apparently no distinction was made by 
the learned Subordinate Judge in the 
Court of first instance, as between the 
properties mentioned in the different 
schedules to which reference has been 
made already. On appeal by the defen-, 
dants, tbe decision of the trial Court 
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V7a3 aflirmed by the learned District 
Judge, \vitb the modification that the 
claim of plaintiffs 2, 3 and 6 'was dis¬ 
missed as regards a ton annas share of 
pipt 3, Sch. 3 of the plaint. Defendant 1 
in the suit has appealed to this Court, 
and the plaintiffs-respondents have pre¬ 
ferred oross-objection directed against 
the decision joi the Oonrt of appeal below 
dismissing the claim of plaintiffs 2, 3 
and 6 to a ten annas share for the pro¬ 
perty described as plot 3, Sch. 3. 

The question of the applicability 
of the rule of res judicata arises 
for consideration first, so far as the 
case of the appellants before the Court is 
concerned. Brajanath Sharma, prede- 
'cossor of defendants 1 and 2, and Hriday- 
nath Sharma, predecessor of defendant 3, 
instituted Suit No. 44 of 1907, in the 
first Court of the Subordinate Judge, 
Sylhet, against Golakeshwari, the sons of 
Kunjakishore (the son of Golakeshwari) 
the plaintiffs in the present suit, and 
other persons, for recovery of possession 
of the lands in suit on declaration of 
their title, on tho allegation that they 
acquired title thereto by purchase from 
defendant 1 and the father of defendants 2 
and 3 by a kabala executed in the year 
1299 B. S., that they let out the lands 
to the father of defendants 2 and 3 on 
obtaining kabuliyats from him; that on 
the expiry of the leases the plaintiffs 
attempted to obtain khas possession of 
the lands in suit, but they wei‘8 opposed 
by the defendants, and that the plain¬ 
tiffs were kept out of possession. Gola¬ 
keshwari, defendant 1 in the suit of 1907, 
did not contest the suit. Defendants 4 
to 8, the plaintiffs in the present suit, 
contested the suit on the ground that 
the plaintiffs had no cause of action, 
that the suit was barred by limitation, 
and that it was bad for multifariousness 
and defect of party. 

On the merits, those dafendanJiS con¬ 
tended ^hat plots 6 and 10 in suitapper- 
taiqpd to ^aluk No. 89, two-thirds of 
plots 3 ahd 14 and half of plot 9 belonged 
to them, and that the remaining shares 
bf the said throe plots belonged to defen¬ 
dant 1 ih the suit. It is to be noticed 
that the judgment onlyintheSuitNo. 44 
of 1907 was filed in the present ease, and 
no other materials on which the plea of 
res judicata could be founded was before 
•the Court. It appears from the . judg¬ 
ment ifi the previous litigation that an 


issue 'wis raised as to whether the kabala 
set up by the plaintiffs,was a bona fide 
transaction; and the finding reoojded by 
the Court on that issue was thab*tha 
kabala was executed by defendant 1 and 
father of defendants 2 and 3, and that 
"it was a bona fide true deed.” There 
was an ox parte decree passed against 
defendants 1, 2 and 3, amongst others, 
and the plaintiffs' claim to plot 6, 10, 
two-thirds of plots 3 and 1 and half of 
plot 9 was dismissed, defendants 4 to 8, 
the plaintiffs in the present suit, were 
to bear their own coats. It is diffioult 
to make out, from the judgment in Suit 
No. 44 of 1907, the exact position taken 
up by the parties then before the Court, 
in tho absence of the pleadings; and it 
is impossible to say in what precise 
manner the question of the bona fides of 
the kabala of 1299 B.S. was raised before 
the Court. 

It does not appear that the question, 
whether Golakeshwari bad any legal 
necessity for executing the kabala, was 
raised in the Suit No. 44 of 1907. The 
arguments in support of tho appeal, so 
far as they relate to the plea of res 
judicata, are that the decision of the 
suit in Suit No. 44 of 1907, on tho 
question of. bona fide of tho kabala of 
1299 B. S., on which the defendants’ 
case in the present litigation is based, 
has to ha treated as conclusive between 
the plaintiffs and the defendants: and 
the question of legal necessity as raised 
in the present case could not bo allowed 
to be agitated again; further that, oven 
if it be considered that the question of 
legal nooessity was not raised in the 
previous litigation by defendants 4 to 8, 
the plaintiffs in the present litigation, 
the question was one which might and 
ought to have bean made a ground of 
defence, as contemplated by Expl. 4, 
B. 11, Civil P. C., and as snob should be 
deemed to have been a matter directly 
and substantially in issue in the previous 
litigation, so as to invoke the principles 
of res judioata in aid of the defendants 
in the present ease. 

In support of the latter argument, 
reliance was placed on behalf of the ap¬ 
pellant on the deoision of this Court in 
the case of Shyama Gharan •Banerjee v. 
Mriimayi Debi (l), in which ease a pre¬ 
vious suit brought by the defendant’s 

iVu^irrcrf'TD; ; : T" 
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hasband againsb the plaiobiff foi^eclara- the queatiioa of legal neoesaiby raised by 


' tioQ of title to the property ia salt was 
' Dgt defended, and an ex parte decree 
was passed in a subsequent suit by the 
plaintiff to have his title to the property 
declared, to have the sale to the defen¬ 
dant’s husband set aside, as having been 
made without legal neoessity, and to re¬ 
cover possession; the defence was that 
the suit was barred by the operation of 
the rule of res judicata; and it was held 
that the question of validity of the sale 
to the defendant’s husband ought to have 
^een raised by way of defence to the 
previous suit, and it was therefore to be 
treated as having been directly and sub¬ 
stantially in issue in that suit, and was 
consequently res judicata. It may bd 
mentioned hero tliat the importance the 
learned District Judge in the Court 
below has attached to the fact that the 
decree in Suit No. 4‘1- of 1907 was passed 
against Golalresliwari ex parte, without 
any contest on her part, does not com¬ 
mend itself to us. 

The decree which was passed ex parte 
Bgainsc the holder of a woman’s estate 
under the Hindu law, may be binding on 
the reversioner, unless the decree conld 
bo impeached on some special ground 
unless it could be shown that it was not 
obtained fairly and properly. The decree 
in the previous litigation against Gola- 
keshwari has not been proved to be one 
unfairly or ipiproperly obtained. The 
question however remained whether the 
'decree against Golakesbwari passed ex 
parte incorporated a decision on the 
question of legal necessity as raised by 
the plaintiffs in the present litigation. 
We have no means of ascertaining what 
the'exact signihoacca of impeaching the 
sale of 1299 B. 3. by Golakesbwari on 
the ground of bona fides as mentioned in 
the judgment in Suit No. 44 of 1907 
was: and we are unable to hold on the 
materials before us that the plea of 
'Xes judicata arising for consideration in 
’ this case could be substantiated and has 
been substantiated in any way, by the 
defendants, on the ground that there 
was an express decision in the previous 
litigation bearing upon the quettibn of 
legal neoessity for the sale of 1299 B. S. 
It is not possible for us to say that the 
conclusion* arrived at by the Court in 
the suit of 1907 that the kabala of 1299 
was a “bona fide true “deed,” was suffi¬ 
cient for the purpose of disposing of 


the parties in the present litigation. 
The application of what is some¬ 
times called "constructive”’res judjoata 
founded upon Expl. 4, S. 11, Civil P*p., 
has to be taken into consideration 
next. A matter directly and substan¬ 
tially in issue may be in issue cbn- 
structively. The question whether ai 
matter ' ought to have ’ bean made! 
a ground of defence must depend on| 
the partionlar facts of each case. As a 
rule of general application, it may be 
said that if the fntrodootion of a matter 
into a suit was necessary for a complete 
and'final decision of the right claimed 
by the plaintiff therein, it must be. 
deemed to be a matter which ought to 
have been made a ground of attack or; 
defence in that suit, unless the matters 
in that suit and the subsequent suit arej 
so dissimilar that tbeir union might lead 
to ooufasioo: see Kameswar Pershad v. 
Eattan Koer (2). Judged in the light at 
the above principles the previous suit 
of 1907, to which Golakesbwari was a 
party, and to which the sons of Kunja- 
bihari were also parties, could not he 
held to be one in which it was incum¬ 
bent upon defendants 4 to 8 in that suit 
the plaintiffs in the present litigation, 
to raise the question of legal necessity 
as they have done in this case. 

The suit of 1907 was one for posses¬ 
sion on the expiry of a lease; Golakesb¬ 
wari had no valid defence to the suit, 
aud she did not contest the same; de¬ 
fendants 4 to 8, the plaintiffs in the 
present suit, had no present right in 
them to claim possession in derogation 
of the rights of the plaintiffs in that 
suit conferred on them by Golakesbwari 
as the holder of a woman’s estate doring| 
her lifetime, and the introduction of the 
question of legal necessity was not ne¬ 
cessary in the previous suit, regard be¬ 
ing had to'its scope, for a complete and 
final decision of the same, plaintiffs, 
seeking to recover posseliion on. the| 
expiry of a lease. It citnnot therefore' 
be said that the principle on which the! 
decision of this Court in ShyamaCharanj 
Banerjts case (l), on which tne appel¬ 
lant before us seeks to rely, has any ap¬ 
plication to the case before us. In the’ 
oiroumstauces of the case before ns, we! 
have no hesitation in holding that thej 

T. Um)8r2F^CBTl9S:r9n.XirsT=3 ^8^^^ 

(PC). 
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< / 1 
decision in Sails No. 44 of 1907 in the legal necessity, even by offering to pay 

lifetime of Golakeabwati did not ope- to the parohaser the iamoant raised, 
rate as res judicata in the defendants' What is taken.to be legal necessity jup- 
favour. As has been observed by their tifying alienation by the bolder of a 
Lordships of the Judicial CommiHee of vroman’s estate may be enumerated' 
the Privy Council in the case of Deputy under these beads: debts of the last 
Commissioner, Kheri v. Khanjan Singh male owner; his exequial rites: religious 
X3), no question as to the effect of the or charitable purposes; maintenance 
lyidow’s conveyance on the reversion charges for the family; marriage ex- 
could have been raised in the previous penses; preservation of the estate; and 
suit. The introduction of any question costs of litigation, 
as to the effect of the conveyance of For our present purpose, it may b® 
1299 upon the reversion, would have mentioned that, so far as Golakeshwari 

been, to use the words Sir Arthur Wil- wag concerned, the alienation by hen 

Son in the case mentioned above, inoon- purported to have been for the purpose 
gruous to the matter of the suit of 1907. of maintenance of the family and for 
In our judgment therefore the argu- expenses in connexion with the proser- 
ments advanced in support of the ap- Vation of the estate, and for payment of 
pea», bearing on the question of res judi- debts incurred by her for those purposes, 
cata, cannot upon principle and autho- Jfc ig well established that onus lies on[ 
rity be accepted as sound, and given him who wants to take benehta under 
effect to. The question of legal necessity transaction by a limited owner, to prove| 
might perhaps have been raised in the justifying necessity. The question was: 
previous litigation of 1907, but it could Did the purchaser act honestly and bad 
not possibly be said that it ought to he made due inquiry as to the existence: 
have been raised as a defence to the of-necessity. It was incumbent upon thej 
same. ^ ^ alienee to grove the same: even when an 

The plea of res judicata not being alienation may be partially justifiable or 

sustainable as a defence in the suit, the a portion of the consideration may be 
merits of the case have now to be con- valid, the whole alienation has to bs set 
sidered. In regard to the properties aside: see Sham Sundar Lai v. Achkan 
mentioned in Schs. 1 and 2, the decision Kunwar ( 4 ) and Deputy Commissioner, 
of the Courts below turned entirely Kheri v. Khanjan Singh (3). The reoi- 
upou the conclusions arrived at by them tals in the document evidencing aliena- 
as to whether there was legal necessity tion may raise a presumptipo, and some- 
for the sale evidenced by the kabala of times a very strong presumption of 
1299 B. S., Ex. P in the case, on which necessity in favour of a purchaser in 
the title of the defendants was based, the circumstances of a particular case, 
The kabala recited that, at the time specially when evidence of a tran- 
when the document was executed Gola- saction is not available. As a gene- 
keshwari and Kunjakishore had no ral rule however the recital in 
means of paying their debts or main- the deed by which the property is alie-; 
taining themselves, and that they owed nated by a limited owner cannot be 
the sum of Bs. 730 to the purchaser on relied upon solely for the purpose of 
bonds, the sum of Bs. 250 without proving existence of necessity, though it 
bonds, and the sum of Bs. 20 was paid may be of some evidence. It may be an 
to Golakeshwari and Ennjakishqre in admission, and it may amount to a re- 
- cash. On the face of the conveyance, presentation of necessity, in cases where 
it was apfiarwt that the property cover- a transaction, perfectly honest and legi- 
ed by th^'d^ument was sold by Gola- timate when it took place, would ulti- 
koshwari with the consent of Eunja- mately be incapable of justification, 
kishore, -who was the only immediate merely owing to the passage of time : 
revetsiondr at the time. There can be gge Banga Chandra Dhur v. Jagat 
no doubt that the widow alone was Kishore ( 6 ). In the case before us, evi- 
'entitled to absolutely alienate property dence was forthcoming as to the nature 
for necessity, and the reversioner in the of the alienation in 1299 B. S', by Oola- 
poiition of the plaintiffs in the present '47'(l89^)’2iAij a'Iss (PC), 

sjiit cannot recover property sold .for 5 ’ a IB 1916 PC 110—88 I 0 4aO*=4S 1,A 
8. '{l^) 29 A113Sls=84 1 A 72li> C). 249*44 Cal 186 (PO)^ 
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kesbwari, and the recitals therefore con¬ 
tained in tbetikabala, rightly obarao- 
terised , by the learned Jndge in the 
Court below as vague, are by themselves 
of* no real assistanoe to tbe defendants 
in tbe suit. It may also be noticed in 
this connexion that tbe learned Judge 
in the Court below directed himself 
rightly in stating that the onus was on 
tlie defendants to prove legal necessity 
although it appears to be clear that the 
plaintiffs themselves had brought ample 
evidence in support of their case before 
the Court, that there was no legal neces¬ 
sity for the alienation upon which the 
defendants rested their title and claim 
to possession of the properties in suit. 

It is further to be observed that the 
question of onus was not one of subs¬ 
tance, and was not pertinent when the 
trial Court had taken all the evidence : 
when all the relevant evidence was ('be¬ 
fore the Court below, and all that re¬ 
mained was decision as to what conclu¬ 
sion was to be drawn from tlie evidence. 
When the entire evidence is once before 
the Court, the debate as to'onus of proof 
is purely academical, and this is more 
so, at tbe appellate stage. On the en¬ 
tire evidence, the Courts below have 
concurrently held, taking into their 
consideration the whole history of the 
transaction evidenced by the kabala of 
1299 B. S., that the recitals in the 
document did not oontiin a true and 
sufiioiont representation of legal neces¬ 
sity, that the vendee himself was ac¬ 
quainted with all the facts and circum¬ 
stances leading up to tbe conveyance by 
Oolakeshwari. It has been found as a fact 
that Jugalkishore left considerable pro¬ 
perty^; and that it was not necessary to 
incur any debt for the maintenance of 
the family or for other legitimate pur¬ 
poses. The income of the estate left by 
Jugalkisbore was quite sufficient for the 
purpose of maintaining Qolakeshwari 
and tbe other members of the family, 
even if the gbarjamai Bamakanta was 
considered to be a dependent member 
of tbe family even before his marriage 
to Oolakeihwari. The debts incurred, 
which lead up to the kabala of 1299 B.8., 
have been oonsidered by the Courts 
below in great detail; and they have 
concurrently found that there was no 
such debt or pressure on the estate as 
oonld justify an alienation by Qolake¬ 
shwari. , 
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According to the Court of appeal be¬ 
low, it was clear that the plaintiffs had 
shown that the property left by Jngal- 
kisbore yielded a suffioient ’inoome. to 
maintain Qolakeshwari and tbe other- 
persons whom Jugalkishore was legally 
bound to maintain and there was no , 
necessity for incurring any debt so far 
as Jugalkishore'a estate was oonoarned 
and for the alienation of the property 
in 1299 B. S, These are findings of fact- 
binding on this Court in second appeal, 
and must oonelude the case for the de> 
fendants, so far as it is based on th» 
assertion by them that the transfer on 
which their claim rests in regard to 
properties mentioned in Sohs. 1 and 2; 
was for legal neoessity. The case for 
the defendants, upon the findings 
arrived at by the Courts below, must be¬ 
taken to have been disproved or, strictly 
speaking, not established by them. la 
addition to that, the Coqrt of appeal be¬ 
low has oome to the definite finding that 
the consideration for the kabala of 1299 
B. S. was very inadequate. The ques- 
tiou of title to the properties mentioned 
in, plot 3, Soh. 3 of the plaint remains to 
bo oonsidered. In our judgment, the 
statements contained in the kabalaa- 
Exs. A (l) &nd B in the ease as to a 
heba cannot bind the plaintiffs 2, 3 and 
15 ; and the admission as to a hob.ycan¬ 
not operate against these three plaintiffs 
for the reason that their claim in the 
present litigation is not as the represen¬ 
tatives of the persons by whom an ad¬ 
mission as to a heha was said to have 
been made in the documents referred to 
above. Plaintiffs 2, 3 and 5 claim the 
properties in Soh. 3 of the plaint as the 
reversionary heirs of Jugalkishore Dutta 
and as such any statement or admission- 
made by the fathers of the different 
plaintiffs, even if it could bo taken to be 
an admission, would not prejudice their 
rights as such reversioners. There is no 
evidence as to the heba mentioned in 
the doonments Exs. A (l) ai^ B ; And 
as the Court of first instance observed, 
in the absence of any deed of gift or 
other satisfactory evidence, t^e merd 
recital of heba in those documents, 
which were unregistered kabalas, did 
not eonolttsively prove that Bamkanta 
got the property by heba. This dis^w- 
ses of the decision of tbe learned Dis¬ 
trict Judge in the Court of appeal be¬ 
low, dismissing the claim of plaintiffs 
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3 and 5 to a ten annas share of plot 3, 
Sch. 3 of the plaint, with which we are 
unable to agree. 

We have* come to the definite conolu. 
fiic^n, for the reason stated above, that 
^he three plaintiffs are entitled to have 
^ their entire claim allowed in regard to 
plot 3, Sch. 3. As has been indicated 
Already, so far as the other two plots, 
■plots 1 and 2, Sch. 8 of the plaint were 
•concerned, the defendants did not, it 
-appears lay any claim to these plots; 
and the plaintiffs were entitled to get a 
•decree for those two plots irrespective 
of our decision in regard to plot 3, 
Sch. 3 as mentioned above, reversing 
■that of the learned Judge in the Court 
-of appeal below. In the result, the ap. 
peal is dismissed, the defendant-appel¬ 
lant’s contentions in support of the 
appeal being disallowed. The cross, 
•objections preferred by the plaintiffs 
respondents are allowed, in respect of 
the ten annas share of plot 3, Soh 3 of 
the plaint in the suit out of which this 
appeal has arisen. The plaintiffs’ suit 
being decreed in the manner indicated 
in the judgment of the Court of first 
instance is restored in its entirety. The 
plaintiffs arc entitled to get their costs 
in the litigation throughout, including 
the costs in this appeal. There is no 
separate order as to costs in the cross- 
objections preferred by the plaintiffs- 
respondents in this appeal. 

K.S. Avpsdl dismissed. 

'J? A. I. R. 1933 Calcutta 906 

Mitteb and M. C. Ghosb, JJ. 

JatendraJeumar Das —Appellant. 

V. 

Mahendraokandra Banihya —Respon¬ 
dent. 

Appeal No. 201 of 1932, Decided on 
28th April 1033, from appellate order 
of Dist. Judge, Mymensingh, D/- 22nd 
February 1932. 

Limitation Act (1908), Art. 182 ( 5 )- De¬ 
cree trentfenred to another Court for execu¬ 
tion*— Execution application diimitied — 
SubiequAnt application in original Court 'be¬ 
fore return of decree with certificate of non- 
Cetiefaction hr Court to which it had been 
transferiitd does not save limitation ~ De¬ 
cree, execution. 

The appellant obtained a decree against the 
respondent in the Munsif’s Court at Dacca on 
2nd A\igust 1926. That decree was transferred 
to the Muusif's Court at Tangail for execution. 
Execution proceedings were started and, on 29th 
'August 1927, they were eventually dismissed 
by the Tangail Court. On 25th January 1929, 


the appellant filed another application for 
execuliou in the Court of the Munsif at Dacca.. 
The. application remained pending in that 
Court for some, time. On 2nd Marsh 1329, 
the decree, together withl the certificate of 
non-satisfaction, was returned by the Tan¬ 
gail Court to the Dacca Court. The appellant's 
application for execution, dated 25th January 
1929, was registered and an order for issue of 
notice was passed. Notice was however not 
issued and the execution proceedings were dis¬ 
missed. 

Held-, that a subsequent application filed on 
1st Juno 1931 was time barred as the applica¬ 
tion of 25th January 1929, was not made to the 
proper Court and did not save limiUtion: AIR 
1916 P C 16; Foil.', AIR 1931 Cal 312, Dist., 

Held further', that the transferring Court re- 
taius jurisdiction only for limited purposes, 
e. g., for dealing with applications for recordiug 
assignment of decrees under 0.21, B, IG and 
applications against the legal representatives of 
judgment-debtor. . Li’ 903 0 1] 

Bameshchandra Sen for Bajcndra- 
chandra Gulia—lor Appellant. 

Tarapada Jlukherji for Radhahinode 
Pal and Holiramdcka—lot Ileapoadoot. 

Mitter, J .—This is an appeal by the 
decrea-holdec from the order of the Dis¬ 
trict Judge of Mymensingh, dated 23nd 
February 1932, reversing the order of 
the Munsif of Taugail, dated 2Qd Octo¬ 
ber 1931, The question of law which 
falls for determination in this appeal is 
whether the application of the decree- 
holder, now appellant, is barred by the 
statute of limitation. The learned Dis¬ 
trict Judge has answered, the question 
in the affirmative. The Munsif has taken 
the contrary view. The question in 
this appeal is which view is right. The 
relevant facts are not in dispute and 
may be briefly stated. It appears that 
the appellant obtained a decree against 
the res|) 0 DdeDt in the Munsif's Court 
at Dacca on 2od August 1926. That de¬ 
cree was transferred to the Munsif’s 
Court at Tangail for execution. Execu¬ 
tion proceedings were started and, on 
29th August 1927, they were eventually 
dismissed by the Tangail Court. On 25th 
January 1929, the appellant filed another* 
application for execution in the Court 
of the Munsif at Dacca. The application 
remained,pending in that Court for some 
time. On 2Dd March 1929, the decree, 
together with the certificate of non- 
satisfaction, was returned by the Tan¬ 
gail Court to the Dacca Gour%.^ The ap¬ 
pellant’s application for execution, dated 
25th January 1929, was registered and 
an. order for issue of notioGwaa passed. 
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I^otioa was, however, do6 issaefikaa^ the Judge (whioh passaa the decree), which 


execution proceedings were dismissed. 
The execution proceedings whioh have 
led to the present appeal were started 
on 1st Juae 1931. 

The learned District Judge has held 
that, as the appellant’s application, 
dated 25th January 1939, was not made 
to the proper Court, as the Dacca Court 
had no jurisdiction on that date to 
entertain the application, the applica¬ 
tion could not be regarded as an ap¬ 
plication made in accordance with law 
within the moaning of Art. 182 (5), 
limitation Act, and he relies on a deci¬ 
sion of their Lordships of the Judicial 
'Committee of the Privy Council in the 
ossa of Maharaja of Bobilli v. Narasa- 
iraju Peila Simhulu (l) in support of his 
view. The fact, on which the present 
case has been sought to be distinguished 
from the facts of the case before the 
Judicial Committee.referred to, is that 
on tiie date, when the Dacca Court 
■dealt with the application, made on 
■25th January, it had acquired jurisdic¬ 
tion, as the decree t.igother with the 
'Certificate of nou-satisfaction had been 
■returned to the Dacca Court by that 
■date. It is said that it is true that the 
application was made at an earlier data 
■when the Court had no jurisdiction to 
entertain it, but as it remained on the 
hid of the Dacca Court and no orders 
ware passed .on it, there is.'no reason why 
it should not*bo regiudod as an applica¬ 
tion which was presontad to the proper 
Court on that date when it was regis¬ 
tered. If it is so regarded, the present 
application for execution, made on let 
June 1931, was within throe years from 
ithe'date of the hnal order on the ap¬ 
plication registered after 2nd March 
1929, and would be in time. It becomes 
necessary to examine with care the 
facts of Maharaja Bobilli'a case (l). 

There, the decree was passed by the 
District Judge in 1904, and the first 
application for execution of December 
1907 was not made to the proper Court 
which wae the Court of the Munsif of 
Farbatipur, to whom the decree had 
been transferred, and it was held that 
that could not save limitation, the de¬ 
cree being of 1904,«and a second applioa- 
tion for erxcoution was made on 27th 
Acril 1910. to the Court of the District 

1 , A 1 a 19 ia P 0 16s=86 I 0 682=i3 1A 28S=si 
89 Mad 640 (P C). 


had already transfefred the decree for 
execution to another Court before the 
return to the said Court of the copy of 
the decree and the certificate of i^n- 
satisfaction according to the provisiona 
of S. 41, Civil P. 0. It was in August 
1910, that the copy of the decree and 
the certificate of non-satisfaeldott were 
sent to the District Judge, and it was 
held in such oiroumstanoes that>the ap¬ 
plication of 27tb ApriMOlOwasnot made 
to the properOourt. Proper Court means 
the Court wboseduty it is ioexecute the 
decree: see Expl. 2, Art. 182. It would 
thus appear that in Maharajaof Bobilli'a 
case (1} the application of December 
1907, which was made before the Dis¬ 
trict Judge was held not to have been 
presented to the proper Court, as the 
decree had been transferred to the Mun- 
sif's Court at Farbatipur and as the de¬ 
cree and certificate of non-satisfaction 
ware nut sent to the Court of the Dis¬ 
trict Judge till August 1910, and on 
the further ground that the Court of 
the District tludge of Vixagapatam was 
not the Court which could 'execute the 
decree by sale of immovable property 
outside its juriBillotion. It would seem 
that the application of 27th April 1910 
was held not to be made to the proper 
Court on the same ground. In the present 
cas'3, it is true that the application of 
2’5Lh January 1929'was presented to a 
Court which had no jurisdiotion and it 
remained pending on the file of the 
Courtof the District Judge till it acquired 
jurisdiction. But that was the case 
also in Maharaja of Bobilli’s case (l), 
and it was held that tho application 
of 27th April lOlO.was not made to a 
proper Court, althcngh the application 
remained pending in the file of the Dis¬ 
trict Judge, till it acquired jurisdiction 
by the return of tho decree and the 
certificate of non-satisfactiou from the 
transferee-Court and yet the District 
Judge held that the apiHioation> was 
not made to the proper Cuurt. 'and the 
Judicial Committee agreed in this view. , 
Their Lordships said: ^ 

"Furtbertbair Lordships agrea with the Dia* 
triot Judge that the applicatioa of 27th April 
1910 was not made to the proper Court.” 

The learned District Judge, in the 
present case, has pointed out that 
there was no subsequent applioatkm 
for execution, when the Court at Dacca 
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acquired juriedicbioA to eKeoube the Panchoman Ohosh and Nirmalkumar 
decree after 2nd Marlih i929, and it was Sen —for Appellant. 
the Munsif’s Court which suo motu Subodhchandra Sen —for Bespondent- 

proceeded to'deal with the application Jaok,J. —This appeal has arisen oul 

which was not made to a proper Court of a suit for recovery of possession after*- 
and which was nltimately dismissed, declaration of plaintiffs’ title to the 
^ is difficult to distinguish* the case lands in suit. The lands originally be- 
in any material respect from the deoi- longed to Amarchand Mandal, who died 
sion in Maharaja of Sobilli’s case (l) leaving a widow and two daughters.- 
and we are compelled to come to the After the death of the widov^ and the- 
conclusion that the decree is barred by two daughters, the plaintiffs and the 
limitation, as the application of 25th father of the pro formSi defendants 30’ 
[January 1929, was not made to the and 33 became the reversionary heirs of 
proper Court. The Munsif has relied Amarchand. Defendant 1 is Amarchand's 
!on a decision of this Court in the case sister’s son. Defendant 2 is the hus-' 
iof Sreenath Ckakravarti v. Priyanath band of the daugher of Amarchand. 
Bandopadhyay (2), to which I was a Defendant 4 was substituted in place of 
party, as supporting the view that the the original defendant 3, who was the 
transferring Court retains jurisdiction husband of the daughter’s daughter of 
for certain purposes. It does so only for Amarchand. After the death of the- 
limited purposes, e. g., for dealing with widow of Amarchand, defendant 1 applied 
applications for recording aseignment of for probate of a will left by Amarchand. 
deciees under .0. 21, R. 16, Civil P. C. The plaintiffs entered acaveat and subse- 
and applications against the legal re- quently a compromise was entered into 
presentativea of the judgment-debtor; between the plaintiffs and defendant 1,. 
'See 0. 21, B. 22. But that^ is not the by which it was agreed that each party 
case here. For the reasons given above, would take a moiety of the estate. It is- 
this appeal must be dismissed, but there alleged that defendant 1 did not comply 


will bo no order as to costs. 


with the terms of the compromise and 


M. C. Qhose, J. —I agree. 


kept the plaintiffs out of possession of 


_K.s. __ dismiss ed. 

2. A I B 1931 Gii 312=182 I G 149=53 Cal 
682. 


the whole of the properties and that in 
subsequent litigations be renounced hie 
rights based on the compromise. It is- 
further alleged that the properties in 
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holdings, could not be validly devised by 
Jack AND Nag, JJ. Amarchand. The main contention of 

Shreehari Das Appellant. the defendants is that the properties in 


V. 

Adwaitachandra Mandal —Bespdt. 
Second Appeal No. 2866 of 1930, De¬ 
cided on 4th April 1933, from appellate 
decree of Dist. Judge, Pabna, D/- 30th 
August 1930. 

^Occupancy holdiog—Occupancy right it 
right of property in land and it deviioble by 
will—Abtence of provition in Tenancy Act 
doet not prohibit right of bequett — Mongol 
Tonaney Act (8 of 1885), St. 11 and 18. 

An oecupAicy right is a right of property in 
the land, and is'wubject to bequest like any other 
tight in imihovable property. From the mete 
fact that S.s. 11 and 18 provide for transfers of 
terBires and rights of mukaiiaii raiyats by be- 
quut and suecession and there is no similar pro¬ 
vision in the case of occupancy rights, it cannot 
necessarily be inferred that the Tenancy Act 
prohibits the ordinary right of bequest in the 
case of immovable property as applied to occu¬ 
pancy rights. The Bengal Tenancy Act it not 
exhaustive and the ordinary law as to powers of 
be'qhe-st becomes applicable : Case law referred. 


suit are mukarrari jotes and as such devi¬ 
sable. Both the Courts below decided 
that the occupancy right of Amarchand 
was not'devisable and the suit was 'ac¬ 
cordingly decreed against all the defen¬ 
dants except No. 9, against whom there 
was no cause of action. The defendants- 
have appealed to this Court. 

The only point raised in this appeal 
is whether an occupancy right is devi¬ 
sable by a will or not. It is contended • 
on behalf of the appellants, following the 
decisions in Dakshabala Dasi v. Eajoi 
Mandal (l) and Dhanapati Daw v. 
Ballav Daw (2), that an.ocoupancy right 
is devisable by will and therefore the 
plaintiffs are not entitled to a decree. 

On the other hand, the respondents 
rely upon the decisions in Amulya Batan. 

'i.' -AIR 1929 Cal 127=1161 d 864^ CafWoT 
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Sircar v. Tarini Nath Dey (3); 

Lai Boy v. Umesh Ghandra""Boy (4), 
■Umesh Chandra Dutta v. Top Nath Das 
(p) and Mohesh Chandra v. Mathura 
Chandra (G). This queation has lieen 
’Amply discussed in the two recent autho¬ 
rities, which were relied upon by the 
appellants. It is pointed oat that the 
Authority, on which the respondents 
mainly rely, namely, the decision in 
Amulya Batan Sircar (3), proceeded 
on the ground that an occupancy right 
being a personal right, there was a.differ- 
ence between bequest and other trans- 
. fers, inasmuch as the principle of estop, 
pel or acquiescence could not be made 
applicable to a case of devise. But in 
the Special Bench case ol Chandra. Binode 
Kundu V. Ala Bux Dewan (7), it was 
decided that an occupancy right is a 
right of property in the land. This can 
now be regarded as settled law, so that 
it is no longer necessary to refer to the 
principle of estoppel or acquiescence, 
where it is question of the transfer of an 
•occupancy right. The decisions relied 
upon by the respondents are all previous 
to the decision in the Special Bench 
•case with the exception of the decision 
in the case of Mohesh Chandra Deb 
NathiG). In that case the question was 
not very fully discussed. The learned 
Judges merely say: 

“There in no provision in the Bengal Tenancy 
Act on the quoetion whether a laiyat having a 
non-transferablo right of occupancy can bequeath 
that right. S.* SO of that Act alludes to what 
happens when the raiyat dies intestate, bat thafc. 
is all. Consequently, the matter is one which 
has to be determined according to custom and 
usage." 

On the other hand, we must hold, 
.since the decision in the Special Bench 
lease, that an occupancy right is a right of 
property in the land, and is subject to 
bequest like anv other right in immova¬ 
ble property. From the mere fact that 
Ss. 11 and 18 provides for transfers of 
itenures and rights of mukarrari raiyats 
by bequest and succession and there is 
no similar provision in the case of ooou- 
panoy rights, it can not necessarily be 
inferred that the Tenancy Act prohibits 
the ordinary right of bequest in the'case 
of immovable property as applied to oo- 

'sTAIRToih Oal 48=87 i O“aM=^ Cami. 

4. AIB191S Gal 830=87 1 0 853. 
iS. AIB 1816 Oal 818=48 I 0 779. 

6. AIB 1938 Oal 860=113 1 0 138. 

7. AIB 1921 Cal 16=60 1 0 835=33 Or Ii J 818 
=43 Oal 623 (SB). 
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cupaucy rights. %.|fbe Jearned Distfict 
Judge is not rightCin saying that the 
effect of Ss. 11 and^Swas not considered 
in the case of Dakshahala Dasi (l). 
Farther, the learned Jifdge refers to 
S. 17-8 of the Act, as showing that the 
Icgislatare looked upon transfer and be¬ 
quest as different. aotS' carrying 
different results. But B.: 178, Gl. (3) 
(d), merely says that nothing in I any 
contract ^tween a landlord and a 
tenant af^er the passing of this Act 
shall take away the right of an oooa- 
panoy raiyat to transfer of bequeath in 
accordance with local custom and usage. 

It cannot be inferred from this that, 
apart from local oustom, a raiyat has no 
right to bequeath, his property just ss 
aTsiyat may have a right to transfer his 
property apart from any local custom. 
The law on the subject has been fully 
discussed iu the two authorities relied 
upon by the appellants and there is no 
need to discuss the ’previous rulings in 
detail. 

The lower appellate Court relies upon 
the principle ea;pm«io unions'estexclusion 
alterius but the Bengal Tenanoy Act is 
not exhaustive. Once it is held that 
the right of occupancy is a right of pro¬ 
perty in the land, the ordinary law as to 
powers of bequest becomes applicable. 
The plaintiffs' suit must therefore fail, 
as the defendunts are 'entitled to the 
land by bequest. The result is that the 
decree of the Court below is set aside 
and the plaintiffs’ suit dismissed with 
costs throughout. 

Nag, J, —I agree. 

K.S. Appeal allowed. 

A. I. R. 1933 Calcutta 909 

Ameeb Ali, J. 

Nagarmull Chaudhuri —Plaintiff. 

V. 

Jhabarmull Sureka —Defendant. 

Original Suit No. 193§ of 1930, De- 
oided on 9th March 1936. '* 

4 (a) Malicious Prosecution—Proceedings 
under S. 476, Criminal P. C.,elthou^ in’ 
civil Court, are criminal proceedings. 

For pnrpossB of an action for malicious pro* 
sscation, ptooeedinga under S. 476, Criminal 
P. 0., ate criminal prooeedings notwithstanding 
that they were in a civil Oourt; 18' I C 787; 
AIB 1922 Cal 146 and A / E 1928 Cat 691, 
Bel on; AI B 1930 Cal 893, not Foil. 

CP 911 01; 3) 


NAGAfeMUi. y, Jhababmul 




unja 



910 Calcutta 


f ■ 

Nagahmtjll V. Jhabaemu]^:! (Amoer Ali, J.) 1933- 

S 3^, Presidency-towna Insolvency Act,. 


fb) Malicious Prose^jy^n—Warrant iMued 
and executed—PtocaMling constitutes pro¬ 
secution. \ 

Ailor the Magistrate has issued the warrant 
and the warrant is execnted, there is no doubt 
that the proceedings in the Police Court started 
on cojnplaint by the Judge constitutes a prosecu- 
tion'such as to found au action for xnaliolous pro¬ 
secution. [P 911 C 2] 

, (c) Malicious Prosecution: Quaere. 

Quaere. —Whether proceedings might not be 
considered a prosecution before the issue or exe¬ 
cution of the warrant. IP 911 C 2] 

(d) Malicious Prosecution — Sanction ob¬ 
tained by individual without reasonable 
cause and by false evidence—Prosecution is 
by individual though Judge has granted sanc¬ 
tion and filed complaint. 

In a proj^r case proceedings under S. i7d| 
Criminal P. 0., can be regarded as a prosecution 
by the individual, notwithstanding that the 
Judge has granted sanation and signed the com¬ 
plaint. Whore sanction has been obtained by 
a person maliciously and without reasonable 
and proper * cause and by false evidence, the 
prosecution which ensues is to be regarded as a 
prosecution by that person: Fitejohn v. Mack¬ 
inder, (1861) 9C B{na) 506. Foil. [P 912 0 1] 

(e) Malicious Prosecution—Orders grant¬ 
ing sanction set aside on appeal—Proceed¬ 
ings terminate in favour of plaintiff as re¬ 
quired by law. 

Where the order granting sanction to prosecute 
is set aside on appeal and the Magistrate coaid 
not proceed further, it is a termination of the 
proceedings in favour of the plaintiff as is re¬ 
quired by law. LP 912 C 2] 

Khaitan-^ioT Plaintiff. 

N. N. Bose —for Defendant. 

Judgment. —In this case there must 
be a decree for the plaintiff, and 1 asseBs 
the damages at Ks. 3,000. Para, (l) of 
the plaint reads as follows: 

The defendant, on 3rd January 1930, mali¬ 
ciously and without reasonable or probable cause, 
preferred a charge of perjury against the plaintiff 
before this ilonourable Court and made the ap¬ 
plication—copy whereof is filed herewith and 
obtained a Bute, copy whereof is filed herewith, 
and, on 19th March 1930, obtained tbe order, 
copy of which is filed herewith, and caused the 
plaintiff to be sent for trial on tbe charge referred 
to in the said order of ISth March 1930, above- 
mentioned, in tbe Court of the Chief Presidency 
Magistrate, Calcutta, and to be arrested and im¬ 
prisoned, and caused wide publicity to to given 
to tbe same in order to cause loss and damage to 
the plaintiff. The plaintifi was kept in effstody 
until the pj^inlifi was released on bail and fur* 
nishingpBecurity^o the extent of Bs. 600 on 7th 
April 1930. . 

Paragraph (3) refers to the appeal 
' from the order of IStb March 1930. 
Para. (3) mentions the discharge of the 
plaintill as the result of the decision of 
this Court on appeal. 

Tbe 'sborfi facts are as follows: The 
plaintiff gave certain evidence on 2nd 
Xtscember 192P, in an examination under 


tbe insolvency being that of one Khem. 
karandas Khemka. The plaintiff had 
previously, as the gomasta of Kanhayg- 
ial Sureka, the grand.father of the pre¬ 
sent defendant, veriSed the plaint in d. 
suit in the High Court upon certain 
bundis. The evidence in the proceed¬ 
ings in insolvency was connected, in a 
manner which need not be discussed,, 
with the fahta mentioned in the plaint. 
The defendant applied before this Court,, 
on the Original Side, on 3rd January 
1930, setting out some of the answera 
given by the plaintiff' in the examina¬ 
tion under S. 36, Insolvency Act, and 
setting out para. 5 of the plaint, to 
which I have referred, and prayed for a 
rule under 8. 476, Criminal P. C., call¬ 
ing upon the plaintiff to show cause 
why a complaint should not issue against 
him for perjury. A rule was issued and 
the plaintiff filed an affidavit in opposi¬ 
tion, in which, among other things, he 
set out various incidents from which the 
hostility of the present defendant to the 
plaintiff might he gathered and con¬ 
tended, that no prima facie, or any case- 
of perjury could ho founded upon the 
materials placed before the Court. The 
Court, on iSfch March 1930, made an 
order, the formal part of which was, ac¬ 
cording to the form now in use, to the 
following effect: 

That the Court boiug of the opinion that it is 
expedient in the interest!) of justice that an 
enquiry should bo tuado upon the offences, etc., 
'which appear to have been committed by the 
said Nagarmull Cbaudhuri, oto., this Court doth 
hereby record a finding to that effect and doth 
hereby order that a complaint in respect thereof 
be made in writing signed by the Hon’blo Lort- 
Williama, J, 

I imagine ihat a complaint was drawn 
np and signed by the Judge and for¬ 
warded to the police Court. In some 
cases, I believe, that the original order 
is used as a complaint. In my view, it 
makes no difference. Tbe police Magis¬ 
trate, on receipt of the order or a com¬ 
plaint in pureuance of the order, took 
action and issued a warranUor thearrest 
of the plaintiff. This appears from the 
written statement. How a warrant oam» 
to be issued in this case does not appear, 
but it is in evidence that the defendant 
accompanied the police officers and, in 
fact, identified the plaintiff'and gave 
him in charge. In this connection, I 
enquired whether Mr. Ebaitan, who ap- 
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pears for the plaintifiF, desired to tike ing Co. v. lyre (l), ^ II. O/oivdy y L O' 
the alternative line of 'false infprison- Hetlly (2), liishun Pefarl Narain'singh 
ment" and pointed out that, although v Phulman Singh (37, Narendra Nath 
the^ fact was stated, such a cause of De v. Jyotish Chandra Pal (4) and Pa. 
action should be separately pleaded, bindra Nath Daa v. Jogendrh Chandra. 
Mbreover, the concise statement da- (5). I notice that in Nagendra Nathfy. 
scribes the suit as one for “wrongful and Basanta Das (6), Mukerji, J., without 
malicious prosecution." In the result, differing from the earlier decisions, was 
Mr. Ehaitan, although he desired not not prepared, without further oonsidera- 
specifically to abandon any cause of tion, to endorse the view therein ex¬ 
action which might appear in this plaint, pressed, namely, that proceedings of the 
proceeded before me on the basis of nature in question can fouod an action, 
malicious prosecution. I propose to follow them and to hold that. 

the proceedings before Lort-Williams, J,[ 
/The issues which normally ayse in in this Court constitute a “prosecution" 
a case of malicious prosecution are in the sense indicated, 
as follows: 1. Was the plaintiff pro- As to the proceedings in the police 
secuted? 2. Was the plaintiff prosecuted Court, Mr. Bose was inclined to contend 
by the defendant? 3. Did the pro- that, until further steps were taken,, 
ceodings come to a conclusion and to they could not be considered to be a 
a conclusion in favour of the plain- prosecution, but in point of fact his 
tiff? 4. Had the defendant reason, argument on this point became lost in- 


able and probable cause? 5. Was the 
defendant actuated by malice? ' If any 
of these elements are absent, the suit 
fails. Mr. N. N. Bose, who appeared for 
the defendant, raised oue issue only and 
that by way of demurrer, namely, “Does 
the plaint disclose a cause of action?" 
He did not desire to contest the case on 
the other issues. It soon became appa¬ 
rent that Mr. Bose, under the one issue 
raised by him, really desired to argue 
the first throe issues above indicated, 
i. e., 1. that the plaintiff was not pro¬ 
secuted; 2. tbqt the defendant was not 
the prosecutor; 3, that the jiroceedings 
did not terminate in an acquittal. 1 al¬ 
lowed this course. 

(l) W'^s the plaintiff prosecuted? On 
the first point, Mr. Khaitan contended 
that 'there was a prosecution in two 
places, first in the High Court and 
secondly in the police Oourt. With re¬ 
gard to the High Court, it is clear that 
there were proceedings under S. 476, 
ICriminal P. 0. It is true that these 
jprocesdings were in a civil Oourt. Mr. 
jEhaitan contended that, notwithstand- 
ling this, they are criminal proceedings, 
land, though not a prosecution witbip 
the strict language of the Orlminai Fro- 
oadure Code, they can yet oonstitute a 
prosecution for the purpose of founding 
.an action “for malicious prosecution." 
He has referred me to the following 
'cases, which I give in order of date. The 
old English oases Quartz Hill Gold Min. 


his argument ou the next issue, i.e.,that' 
the defendant was hot ^ the prosecutor. 
Mr. Khaitan cited Bishun Persad v. 
Phulman Singh (3) and Musa Yahub, 
Mody V, Manilal Ajitrai (7). In my 
view, after the Magistrate issued the 
warrant and the warrant was executed,, 
there is no doubt that the prooeediugsj 
in the police Court constituted a prcBe-j 
oution such as to found an action fori 
malicious prosecution: see Clerk & Lind- 
sell on Torts, 532 and 583, etc. I must 
not be taken to bold that these proceed¬ 
ings might not equally be considered 
a prosecution before the issue or execu¬ 
tion of the warrant. It is not in this' 
case necessary to decide. 

(2) Was the defendant the prosecu¬ 
tor? As regards the High Court pro¬ 
ceedings, there is no question. As re- 
gards the police Court proceedings, the 
matter is more difficult. In this con¬ 
nexion, Mr. Khaitan has cited the rul¬ 
ings of the Judicial Committee in Gaya 
Prasad v. Bhagat Singh (8) and in Bal. 
bhaddar Singh v. Badri Sah (9) also in 
Venkatappayya v Bamkrishnamma{\0). 

1 . U^sTTrQ B~D'674^2nLTie'B 

W B 668=49 L T 249. ' ’ 

9. (191S) 18 10 7S7. 

5. (1916) 27 I C 449. 

4, AIR 1922 Oal 146=671 C 705=49 Cal 1086. 

6. AIR 1928 Oal 691=114 I C 796=66 Oal 432.. 

6. AIR 1930 Oal 892=126 10 667=67 Cal 25. 

7. (1902) 29 IJom 868 =-7 Bom L R 20. 

8. (1908) 30 All 636=85 I A 189 (P 0). • 

9. AIR 1926 P 0 46=96 1 0 829=1 Luck 216- 
(P C). 

10. AIR 1982 Mad 68=135 I 0 619, 


>• 
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*Mr. Bose relies I v^on De Bozario v. 
Gulab Chand (IF) and Qolap Jan v. 
Bholanaih (12), both on the first issue 
that there was no prosecution and also 
read wi(H S. 476 for the argument 
tdat at any rate since the change in pro* 
■oedure which took place in 1923, the 
• proceedings after the civil Court has 
sanctioned the prosecution cannot be.re¬ 
garded as a prosecution by a private in- 
■dividual. 

In my opinion, so far as proceedings 
for malicious prosecution are concerned, 
in a proper case such proceedings can be 
regarded as a prosecution liy the indivi- 
dual, notwithstanding that the Judge 
has granted sanction and notwitbstand- 
ing that the Judge has signed the com¬ 
plaint. 1 hold that, in case where sanc¬ 
tion has been obtained by the defendant 
'malioiously and without reasonable and 
proper cause and by false evidence, the' 
prosecution which ensues is to be regar- 
ded as a prosecution by the individual. 
In this connexion I consider portions of 
the judgment in Fitzjohn v. Maekin. 
■der (13) to be very much in point. There 
A, a party to a suit in a civil Court, 
gave evidence, suggesting that his oppo¬ 
nent B had committed perjury. The 
Judge believed A and ordered A to enter 
into a recognizance to prosecute B for 
perjury (this being the practice obtain¬ 
ing under the relevant statute). B was 
tried and acquitted. B brought an ao- 
tion for malicious prosecution against A. 
A’s defence was based upon the oonten- 
tion that the prosecution was not the 
prosecution of the party but that of the 
Judge. On this point there was some 
difference of opinion, but all agreed that, 
if the original order for prosecntion is 
obtained by the false evidence or fraud 
of the party, with the iutention that a 
prosecution should follow, then the pro¬ 
secution is to be regarded as that of the 
party. I find therefore that the prose¬ 
cution not only in the High 0(^urt, but 
in the police Court, was by the defen¬ 
dant. ^ 

(3) Did tb% proceedings come to a^con- 
«-clu8ioD in the plaintiff's favonr ? The 
plaintiK was arrested and kept in cus¬ 
tody for 21 hours and then released on 
bail, .\fter his release, the Court on 

ii. fioio) af Oai 3 s8=bTdItt! ‘ 

13. (1911) 88 Oftl 860=111 0 311. 

18. (1861) 9 0 B N S 606=80 L3 0 P 367=7 Jar 
‘ • NS 1983=9 W B 477=4 L T 149. 
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appeal, set aside the order of the Court 
on the original side. Therefore there 
was no complaint upon which theMagis.- 
trate could proceed, and the plaintiff 
was discharged. It was contended tliat 
this is not a termination of the proceed, 
ings in favour of the plaintiff such as is 
required by law. I am not of that view. 
In my opinion, the situation is analo- 
pus to that arising where the complaint 
fails by reason of some technical defect, 
p where the Magistrate himself refuses 
to proceed with the prosecution. These 
findings dispose of the issue raised on 
behalf of the defendant in its widest 
pos^iole form. ' 

The plaintiff has given evidence, which 
rongnly corresponds with the statements 
copained in the original affidavit before 
this Court. I aoojpt it. I find that the 
defendant in this case acted both mali¬ 
ciously and without justification or 
reasonable and probable cause. I have 
already mentioned the damages which I 
am prepared to allow. The suit will be 
decreed for that sum with costs, 

... Suit decreed. 

A. I. R. 1933 Calcutta 912 
Mallikand Jack, JJ, 
Surendralal Plaintiffs—Ap. 

pollants. 

V. 

Ahmmad Ali — Defendant—Eespon- 
donts. 

Appeal No. 2868 of 1930, Decided on 
3rd May 1933, from appellate decree of 
Addl. Sab-Judge, Bakarganj, D/- 10th 
June 1930. 

Limitation Act (1908), Art. 132-Mort- 
gafoe aware of purchate of equity of re¬ 
demption but not impleading purcbater in 
mortgage suit brought more than twelve 
•flcr due date—Equity of redemption 
wholly unrepresented in euit—Purchaier in 
euecution of mortgage decree geta no title 
to property and has no remedy against pur¬ 
chaser of equity of redemption. 

Where a mortgagee in hie salt on the mort¬ 
gage brought mote than twelve years alter due 
date in mortgage, does not implead a purchaser 
of the equity of redemption even though he is 
aware of each pntchaee and the equity of re¬ 
demption ia wholly narepcosanted the mortgage 
decree so far as the property ia concerned is a 
nullity and a purchaser of the property in ere- 
eution of auoh decree does not acquire any title 
to the pmperty and has no remedy against the 
purchaser of the equity of redemption .AIR 
1999 Ool 238, Bel on. (p gig C 2] 

Gopendranath Das and Bijanbihari 
Mitra —for Appsllanfes. ' 

Atulehandra Gupta and Bkagtrath- 
ehandra Doi—Bespondontg. 
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Mallih, J’.—This appeal ariB»s out of wan Das (6), w h^Ti ^.on tho other the 
a suit for recovery of possession of three decisions in the ease |of Protap Chandra 
plots'of land on a declaration of plaintiffs' v. Tshav Chandra (l), Jugdeo Singh v. 
tifle tliereto and also for mesne-profits. Ualibidla {8}, Gangadas Shaitar y. 

• The allegations'on which the plaintiffs Jogendra Naih (9), Kalu Sharip. v. 
brought the suit were briefly these; In Abhoy Charan KarmoJear (lO), Bhagabhn 
April 1911, defendant 1 mortgaged three Chandra v. Tarak Chandra (llj and 
plots of land to the plaintiffs. A mojft- Bhodai Sheikh v. Barada Kanta (1-2).* 
gage suit teas instituted against defen- But the present case hes its exceptional 
•dant 1 and a mortgage decree was ob- features which would make it distin. 
tained in April 1023. In execution of guishable.from almost all the Casas men. 
thirt*mortgage decree, the property was tionod above. In the present case, in' 
sold and formal delivery of possession the mortgage brought by the plain-^ 
was obtained on Ath May 1926. corres- tiffs the equity of redemption was| 
ifonding to 2l8fc Baiaakli, 1339. But wholly unrepresented and.moreover al- 
when the plaintiffs' men went to take though the plaintiffs, when they brought 
actual possession by tho end of Baisakh the suit, were aware of - the purchase 
1339, they were opposed by defendants made hy the defendants. 2 to 4 and 3 to 
2 to 4, defendants fi to ? and other per. 7, they left them out in their suit 
BODS. The defence of defendants 2 to 4 brought on the mortgage. There was 
and defendants 5 to 7 inter alia was that moreover the fact that the present suit 
the plaintiff’s' suit was barred hy limita- was instituted on 19th September 1927, 
tion and the plaintiffs could have no re- more than twelve years after the due 
medy against them inasmuch aS they date in the mortgage 'bond. The pro- 
had purchased from defendant 1 the sent case seems to be on nil fours with 
equity of redemption before the institu- the case in Digambar Suthar v. Suajan]^ 
tion of the suit and although the plain- (l3) and as in that case it must be held 
tiffs were aware of their purchase they in the ease before us that the equity of 
had left the defendants out in their redemption, having been wholly unre- 
inortgago suit. Both the Courts below presented in the plaintiffs’ mortgage 
dismissed the plaiutiffs’ suit. The plain- suit, the mortgage decree obtained by 
tiffs have appealed to this Court. them so far as the property in suit is 

The main question that would arise concerned, was nothing botthr than a 
for consideration in this case is whether nullity and the plaintiffs on the basis of 
the plaintiff's, haviri.g left out the pur- that mortgage decree had no title to the 
chasers of thtf equity of redemptiou.in property. They were no doubt the 
their mertgago suit, would have any re- mortgagees of defendant 1, tho original 
medy in the present case as against owner, and as such mortgagees could en- 
those purchasers. On the abstract ques- force their right as against tho por¬ 
tion whether the purchaser at a mort- chasers of tho equity of redemption if 
gage salo has any remedy against the there was no bar against them either on 
purahascr of the 'equity of redemption ground of limitation or any other, 
who was left out in the mortgage suit, grounds. But, as observed before, the 
and if so what that remedy is, tho de- plaintiffs’ suit in the present case was 
eisions of this Court have not been very instituted long after the expiration of 
consistent and the decisions of some of twelve years from the duo date and that 
the other High Courts also on the point being so, their remedy against defen- 
have not been far from conflicting. On danta 2 to 7 was clearly barred byi 


, one side may be ranged the deoisions in 
the oases of Grish Chunder Mondul y,. 
Iswar Chunder Bai (l), Babibullah ▼. 
Jugdeo Singh (2), Aghor Nath Banerji v. 
Deb Narain Guin (3), Kriihiofdda-Boy 
V. Chaitanya Charan (4), JSargu Lai v. 
Oobind Baij5)a,v& Ma dan Lai v. JBfeag. 

‘l. (1898)4 £iW N «2: 

a. (1901) 6 G L J 609. 

а. (1906)110 WN 814. 

4. Aia 1928 Gal 374=691C 630=49 Cal 1048. 

б. (1897) 19 All 641=(1897) AWN 164. 


limitation. The plaintiffs’ suit, in my 
judgment, was rightly ^idtni^eed' and 
the appeal must therefore be dismissed 
with cost s. __ ___ _ 

'a, (1899) 21 All 235 (F B). ^ 

7. 118981 4 0 W N 266. 

8. (1907) 12 0 W N 107=6 C L J 612. 

9. (1907) 11 C W N 408=6 0 E J 316. , 

10. A I B 1991 Cal 167=62 IC 446. 

11. A I B 1927 Cal 269=100 I G.'i20. 

12. A IR 1938 Cal 110=107 I C 355=68 Gal CQ?, 

13. A I B 1929 Cal 288=120 I 0 97. 
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Jack, J.—l ag*^ that this appeal money ^ub as balance of the price of- 
should be dismiBseW, Binco, under Article two waggon loads of mustard oil alleged ■ 
132, Lim. Act, as against the purchasers to have been supplied by the plaintiffs, 
of the equity of redemption the rights of a joint stock company with IjmiCed 
the mortgagees have become • time* liability, from their place of business- 
barred, and therefore the purchasers at at Berhampur (District Mur8hidabad> 
the sale in execution of the mortgage to a firm styled S. B. Labiri and Corn- 
decree (obtained in a suit to which they pany carrying on bosiness at Maniktala 
were not parties) are not entitled to any (District 24.Pargana8), of which latfer 
relief against them, firm the four defendants were said to be- 

K.S. Appeal dismissed, the proprietors. The two grounds, on 

", ' ' which the decree of the Court belo-^? is- 

^ ^ A, 1, R, 1933 C&lcutta 914 assailed, are firstly that the suit was- 
MUKEBJI and Guba, JJ. instituted beyond time; and, secondly,. 

Neerendrabhooshan LaUri — Appel- that defendant 2 is not a partner of tlia 
lent. firm, but that the firm belongs to defen- 

dant 3 alone. So far as the first ground 
Berhampur Oil Mills, htd. Respon- is concerned, the relevant facts are the 
dents. _ ^ following; The two consignments were- 

Appeal No. 98 of 1929, Decided co ' delivered respectively on 20th December 
11th April 1933, from original decree, * 1920, and 24th December 1920, Thfr 
of Fourth Addl. Sub-Judge, 24.Pargana8, suit was instituted in the Court of the 


D/- 30th January 1929. 

4(9 Limitation Act (1908), S. 14, Expl. 1— 
Plaint ordered to bo relurnod to be filed in 
proper Court—Time between date of order 
and date when plaint U ready for return 


Subordinate Judge at Berhampur on 
14th December 1923. On 19tb April 
1926, the Berhampur Court held that it 
had no jurisdiction to entertain the- 


ahould be excluded-Civil P. C. (1908), O. 7, 
R. 10. 

Where a plaint is ordered to be returned to 
be pregented in the proper Court, the return of 
the plaint with an endorsement on it is a part 
of the Court’s duty, and until at all efents, an 
endorsement is made and the plaint is r<>ad.y 
for return, the proceedings cannot be considered 
to be at an end. Hence the time between the 
date of the order and the date when the plaint 
is ready for return should be deducted in oom- 
puting limitation. When that point of time is 
reached, the question whether the plaintiff 
would not be entitled to a further deduction of 
time thereafter would depend upon various 
Iflctors. Ordinarily no further time would bo 


suit and returned the plaint for pre¬ 
sentation to the proper Court. From 
this order the plaintiffs took an appeal 
to this Court and with the memoran- 
dum of appeal they filed the plaint as 
an annexure. This Court dismissed the 
appeal on 26th May 1927, and the judg. 
ment that was given on that day con¬ 
cluded with the order: “Let the plainfr 
be returned to the plaintiffs forth¬ 
with.” On 13th June 1927, the Deputy 
Registrar of this Court made an order 
in accordanco with which an officer of 


excluded. But it ie not inconceivable that in 
ex-'-eptional oircumstances, even subsequent to 
such point of time, the proceedings may have 
to be regardrd as still continuing. And, in 
detormining whether they should bo so regarded 
or not, the question of the plaintiff’s diligence 
or otherwise may have to be considered; Case 
law discuastd, [P 918 C 1] 

Atulchandra Chtpta and Jogeshohan- 
dra Singha —for Appellant. . 

J. N. »Sen, Kalikinkar Chakralarti, 
Jahhaviofiaran Das Gupta, -Oopendra. 
krishna 'Banerji, Bijalibhooshan Sanyal 
gnd Jybiishchandra Banerji —for Res¬ 
pondent!. 

Mukerji, J .—This is an appeal by. de¬ 
fendants 2 and 3 from a decision of the 
Fourth Additional Subordinate Judge 
of 24.Pargaua8, by which the plaintiffs’ 
suit was decreed against them on ocn- 
't'est and ex parte against defendants 1 
and 4. The suit was for recovery of 


the Conrt returned the plaint to the- 
plaintiffs’ advocate on that day with 
the following endorsement: < 

"This plaint was died along with the memoran¬ 
dum of the appeal in Appeal from Order No. 193 
19S6,ofon 27th April 192G. It is letumed to the 
vakil for the plaintiff-appellant today iu terms of 
the Court’s order, dated 2Gtb May 1927, passed- 
in the abovemeutioned appeal.” 

The plaint was thus taken back. It 
was refiled in the AHpore Court on the* 
next day. i, e., 14th June 1927. If no 
other consideration applies to the case,, 
and the suit is governed by Art. 52 of the 
Schedule to the Limitation Act, thesuifi. 
when refiled, was within time, if, under 
S. 14 of the Act, time is taken to have- 
run against the plaintiffs as 'from 13th 
June 1927, when the plaint was re¬ 
turned to their advocate, but not if it 
began to do so from 26tb May 1927, 6n> 
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which date thoii appeal was d^stnilsed 
and the order fur the return of the 
plaint waa pronounced. On the • ques- 
ttbn the applicability of S. of the 
^ot and the extent of sooh appUoation, 
if any, the appellants* arguments resolve 
themselves into three heads* Firstly, 
it has beejQ urged that good faith is an 
e*Ssential characteristic of the prosecu¬ 
tion of the proceeding, though such 
prosecution may be in a wrong Court, 
in^iorder to bring a case within the 
terms of the section and that in this 
case there was, in fact, no good faith, so 
that the case is at once taken out of 
the purview of the section. Secondly, 
it has been contended that with the 
pronouncement of its judgment by this 
Oonxfrj^ on 26th May 1927, the proceed¬ 
ings ‘ended” within the meaning of 
Expl. 1 to the section, and therefore 
the plaintiffs were not entitled to exclu¬ 
sion of any time that elapsed since then, 
And, thirdly, it has been complained 
that the appellants were not allowed an 


has been urged onv 
dents, i. e., the plai 


haff of the respon- 
iiffs, that they hold 


in their hands an acknowledgment 
which in any case would save limitation' 
It is a letter, Ex. 2 (1), bearing the sigoa-* 
ture of “Sudhir Bhusan Loihiri & Co," 
and dated 10th January 1921. If this 
letter as construed as an acknowledg¬ 
ment, .as it may well bp construed if it 
is read .along with the letter of the 
plaintiffs (Ex. B) of 8th January 1921. 
to which it is the reply, no questidn of 
limitation would arise. We are hot 
however, of opinion that the said letter 
Ex. 2 (1) has been proved to have been 
signed by defendant 2 becaom we do not 
consider the evidence bf P. W. 4. 
Jyotirmay Bay Ohaudburi, to be suffi¬ 
cient for that purpose. That witness, 
upon his own evidence, has seen defen¬ 
dant 2 sign “Sudhir Bhusan Lahiri & 
Co." in letters fonr or five times only, 
and that is all the opportunity he has 
had of knowing about the writing of 
defendant 2. , 


opportunity which they were, in the 
circumstances of the case, entitl'jd to, 
to rebut the evidence which the plain¬ 
tiffs called without giving any previous 
notice or indioation in any shape or form 
for explaining the period from 26th May 
1927, the date on which the appeal was 
dismissed, and up to 13th June 1927, on 
which date the plaint was returned to 
them. 

So far as tire first of these contentions 
is concerned, we think ibis sufficient for 
us to say that we are not satisfied 
that the institution of the suit in the 
Barhampur Court or the prosecution of 
the pro'ceedings in that Court or in this 
Court was not bona fide made. The 
cause of action was sought to be made 
out, as having arisen in Berhainpur upon 
an allegation—which, though it finds 
no place in the plaint, was nevertheless 
attempted to be proved in evidence— 
that the defendants would send the price 
^ of the consignments to the plaintiffs’ re¬ 
gistered office in Berhsmpur, The proof 
offered in support of the allegation was 
not considered satisfaotory i and so the 
attempt failed. But it woald .be far 
from reasonable to infer want of boaa 
fides from snob failure or to attribute 
any bad faith to them for that reason. 
As an answer to the second contention, 
and for the purpose of establishing that 
a consideration of it is unne essary, it 


The second contention of the appel¬ 
lants therefore would tarn upon the 
meaning of the expression "the day on 
which the proceedings therein ended," 
that is to be found in Expl. 1 to S. 14. 
In the case of Abhoya Churn ChueJeer- 
buUy V. Oour Mohun Dutt (l), a bond 
suit was filed in a Munsif's Court on the 
day on whioh the Court reopened after 
the '‘DuBsarah" vacation, during which 
the period of limitation expired as re¬ 
gards the payment of the debt for which 
the suit was brought. The Munsif de¬ 
creed the suit, but the Subordinate Judge 
on appeal found that the Munsif bad no 
jurisdiction to entertain ' the suit and he 
ordered the return of the plaint. This 
was done on a subsequent date and the 
plaint was filed in the proper Court on 
the same day. One .of the questions 
that arose in that ease was whether the 
plaintiff was.entitled to a deduction of 
the interval, between the date of the 
order of the Subordinate Joijge and. the 
date on wbieh the plaint was* actually 
returned by the Munsif. The High 
Court observed: , * 

"Hers the proceedings ended with the judg¬ 
ment of the Subordinate Judge in appeal. The 
plaintiE might have then and there asked to have 
hie plaint returned toihim, or he might and ap¬ 
parently ought to have had a fresh plaint en¬ 
grossed." _ ^ 

i;‘(1875) M W Kl'iS. 
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ThesR observatioV^bviougly f'ivQ'riBe S. 14, Act, eadeJ oa the day the 
to a diilicnlty, beosCise t-hoy may be read order of the appellate Court was pro¬ 
as aag(;6sting that when the order of re- nounuod. It seems to ms that the ob- 
turn is made, the law doss not eon- servationa in* Abhoya Gkurn Cliitek^r. 
template that the plaintiff should wait butty’s case (t), to which refereaoe hae 
for the return of the plaint an 1 that, on bean made above, were made upon the 
the other hand, a more proper coarse state of the law as it then was. The 
‘for the plaintiff is to tile a fresh plaint, case was decided in 1876. The power 
This difficulty does not appear to have to return a plaint on the ground of 
been noticed in any of the decisions in want of jurisliotion on the part of tho 
which the case itself has been noticed, Court in which it had been presented 
but the fact that, if the observations was contained in S. 33, Aot 7 of 1859 
are literally aocapted as correct, au and thereafter in 3. 3, Act 33 of 1861, 
amount of hardship may be caused by which the Code of 1859 was amend- 
which the law never intended, seems to ed. It was a limited power, which 
have been fully appreciated. For, in could be exercised in respect of suits 
the case of Moltcndra Prosad ''.Singh v. for land or other immovable property; 
Nanda Prosad Singh (2) where a plaint whereas the suit in Abhoya Churn 
which was filed in a wrong Court on the Ohuakerbutty’s case (1) was a suit ou 
last day of limitation, was subsaquentlr bond. The ca,8e therefore' was one in 
ordered to be returned for presentation “'which no return of the plaint was ob-li- 
to the proper Court, but was not actually gatory, and this oiroumstanoe accounts 
returned till three days later and was the observations to which a reference 


filed in the proper Court the day follow¬ 
ing, it was held that the suit was not 
barred by limitation, the plaintiff being 
entitled to a deduction of the three days 
during which the plaint had not been 
returnel. In this case'thelearned .Judges 
distinguished Abhoya Churn Chuoker- 
butty’s case (l) upon a reason which I 
confess 1 do not exactly appreciate, 
namolyi that in that base a strong pre- 
sumption arose that the order for the 
return of the plaint, which was the 
judgment of an appellate Court, was 
^'made known to tho plaintiff on the 
(date the judgmoD!: was signed," whereas 
in Mohendra Prosad Singh's ease (9) 


has been made above. In S. 57 of the 
Code of 1882, also the exercise of the 
power was restricted to certain elasses 
of suits and also in certain specified 
oiroumstanoes. In Ss. 20 and 21 of the 
Code of 1882 there was a provision for 
stay of suits and return of plaints under 
certain spesified conditions, and in a 
case coming within those provisions, 
Gurappa Chetti v. PuUayya Chetty (5) 
it was held, following Abhoya Churn 
Chuokerbutty’sQaBQiL), that the time bet- 
ween the date of the order staying the 
proceedings and the date of the return of 
the plaint cannot be deducted, and it 
was observed: 


*'qo such pcesumption could bs made as the 
order was probably passed in chambers and may 
have been promulgated later.” 

The learned -Tudges preferred fo fol¬ 
low the decision in the case of Bishie- 
ehar Singh v. Bam Daur Singh (3), in 
which it was held that in suoh oircum- 
etance the proceeding did not terminate 
until the plaint was returned. In the 
case of K'^ishna Variar v. Kunji Tara- 
vanar (4)^ vifiloh was the case of a dis¬ 
missal of an a'ppeal from an order re- 
tjiroin^ a plaint for presentation to the 
proper C^urt, the actual return of the 
plaint taking place soma days later than 
the dismissal of the appeal, it was held, 
following Abhoya Gkurn Chuakerbutty’s 
case CO, that the time contemplated by 
T(l9l8) MI cTas, 

• 3. (1887 AWN 802. 

4. (lt;9S) 8 H L J 190 


*' Tho reason for not so including that inter- 
val is that under S. 21, Civil P. C., the plaiutifE 
is not chargeable with any court-fee whan the 
Buit is ca-1institated under an order under 6. 20, 
Givi! P. 0. * • • It is argued by itespon- 
deuts’ pleader that by S. 20, Civil P. 0., a right 
to ask for a return of the plaint is conferred on 
the plaintiQ. This is true, but the right so con- 
foiced is not inteuded to extend the period of 
limitation, for by S. 21, Civil P. 0., liberty is 
reserved to him to re-institute the suit without 
producing the original plaint or paying any aldi-^ 
tionaljoourt-fee. Thera is nothing, I think, un¬ 
reasonable in this. With reference to S, 5T, Civil 
P. 0., the same view was taken by this Court in 
Krishna Variar v. Kunji Taravanar (4) and by 
the Oaloulta High Court in Abhoya Ohurn 
Ohueherbutty v. Qour Mohan Dutt (1).” 

Sections 20 and 21 of the Oode of 1882 
have been omitted in the Code of 1908, 
and S. 57 of the Court of 1882 has beau 
re-enactsd in tho Code of 1908 in per- 
6. (1693) 8 M L J 270. ^ 
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fectly uurcBtricted terras. Under nhe 
.Code of 1682, it used to bo h^d that,' 
‘even tho-Uf^h a case might not come witbr* 
in>the‘three clausoa of S, 57, the iJroper 
nrncedure was to return the plaint : sea 
Ladkajd v* Hart (6). This wae made 
clear in 1008 by making the words of 
O. 7, R. J-0, ijerfectly general. In such 
cirenmstan'ces, it is not necessary, under 
the present Code, to feel pressed by the 
observations in Ahhoya Churn GhVipker- 
huUy’s ease (l). The words of the rule 
are imperative, and there is a point in 
making an endoreemeni of the dates of 
presentation and return and in returning 
the plaint to be presented to the Court iu 
which the suit should have been insti> 
tutcd, because, unless the same plaint is 
refilcd, it would not be possible to find 
out so easily whether it was the same 
suit that was being reified, a matter 
which is pertinent for the application of 
S. 14, Lim. Act. It is possible that, if 
the loss of the original plaint is suffi* 
oiently explained, a fresh plaint, which 
is its duplicate, may be allowed to be 
filed ; but that is not tba question we 
jare considering here. The return of the 
plaint with an endorsement on it is a 
[part of the Court’s duty, and until, at 
;all events, an endorsement is made and 
jtbe plaint is ready for return, the pro¬ 
ceedings oauDot be considered to be at 
an end. 

Ahhoya Churn Ghuckerbutty's case (l) 
wasdistinguished in Mira Mohidin Bow. 
tker V. NaUaperumal Pillai (7) as having 
been a ease in which there was negli. 
gence on.the part of the plaintiff in not 


T- f- 
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one ([Shah, .1.,con- 


made sipilar obsertenoDe (Shah, .T.,con¬ 
curring} in a later c.ai|}': 

“In any circurastaneos^a party cannot always 
got back his plaint on the same day as an order 
is made that the plaint has boon filed in the 
wrong Court; and as long oa the plaintifi bM 
execoised ordinary diligence in pursuing'Jiia 
claim, there is no toicoa why the period up to 
the day when be gets hack hie plaint should not 
be taken into account : Nagindas Kapurcliandf 
Y. ManganldlPttnaekand (ll)." 

In both the aforesaid oases, the ori¬ 
ginal Court baclmade the order for re¬ 
turn of the plaint, but the actual return 
did not take plac^ till, some days later. 
In the case of Maneklal Mansukhbh at v. 
Suryapur Mills 06., Ltd. (2) at.pp. 490 
and 494 (of 62 Boin.)t the plaintifts, after 
the order for return was made, allowed 
the plaint to remain in Court and de¬ 
layed in taking it back and, in the mean¬ 
time, was taking legal advice as to whe¬ 
ther they shooM prefer an appeal from 
the order returning the plaint. In that 
case. Marten, C. J., referring to the said 
two last mentioned decisions, observed i 

“Thero was no question of the defeated party 
having been guilty of any delay. lie had coma 
to the Court and had endeavoured to obtain tho 
the plaint, but the Court had doclined to give it 
up as it was wanted for being copied, and for 
making certain entries in the Court Register, 
Under those circumstances it was very nalnrally 
held by this Court that the party in question was 
entitled t6 rely on Bxpl. 1 to 8. 14, Lim. Act, 
and that within the meaning of that explanation 
the proceedings had not up to that time ended. 
On the other hand, I am not prepared to hold 
that in ovary suit the piaintiff, whose plaint has 
been directed to be returned to him, can allow 
the plaint to remain in Court and yot count all 
the Bub-sequent period as being allowed to him 
under S. 14.” . 

And Grump, J., referring to the said 


applying for the return of the plaint as 
soon as' tbo appeal was decided. This 
last juentioned decision was followed in 
Seshagiri Bow y. Vajra Velayudam 
Pillai (8). Time, up to date of return 
of the plaint, was allowed to be deducted 
in Gopisetti Narainswami Naidu y. 
Venkatasubrayudu (9) In Basvanappa 
V. Krishnadas (10) at p.446(of46 Botif ), 
Maoleod, 0. J., (Fawoott,'J,, ooncurrihg) 
‘ obseryed : 

"Clearly when a party is ordered to take back 
hU plaint and present it In the proper Court .the 
praceedings do not end until the patty gets hack 
hisplttiut." 

The same learned Chief Justice also 

6, (1899) 23 Bom 679=1 Bom L R 176. 

7. (1913) SO'Mad 181=12 I C SS. 

8, (1919) 86 Mad 482=14 IC 157. 

9 . ( 1911 ) 910642 . 

10. AIR 1921 Bom 879=59 1 0 743=45 Bom 448, 


two decisions said: 

"It may be that there wore certain minUterial 
acts left to be peiformed after that order was 
made. That we do not know. All that we do 
know is that those acts might have required some 
time, and if that time was necessary for the pur¬ 
poses of the Court thou I should bo prepared to 
exoluds that.|)et!od also following the decision of 
Sit Norman Ifacleod In Dasmiuxppi v. Krinhna- 
das (10) usd Sagindas Kaparchand v. Maganlal 
Punaehani (11). But I do not think that those 
decisions fay down os a broad proposition that 
any time that elapses between the|,ordei directing 
the return of the plaint, and the kctual with¬ 
drawal of (he plaint from the Court^should bo 
axBluded. To hold anything of that kind woqjd 
bo to allow a party to delay indefinitely and to 
take the advantage of his own delay.” 

la Bamida Bibi y. Fatima Dili (13), 
the plaintiff refused tc^ taka ba ck th e- 

iTTlB 1922 Bom 160=64 IC 160=46 Bom 311* 
12. AIR 1928 Bom 252=1101C 88=52 Bom 477- 
18. AIR 1918 All 180=46 1 0 991. • * 
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plaint; for threeafter the order date^ w|^h the order for return which 
for its return was naade and then applied the Court had made while dismissing the 


in revision for setting aside that order 
and it was held that those three months 
oould not be exoluded. In Haridas Bay 
V. 'A’tirai Chandra Dey (14) and Qanga 
Charan Das v. Akhil Chandra Shaha (15) 
it has been held that an order made by 
a Court, which orders the return of a 
plaint, granting a specified time to the 
plaintiff to file the plaint in the proper 
Court is a nullity. This being the state 
of authorities on this subjeot.the oorreot 
view, in my judgment, to take of the 
matter is that the proceedings cannot be 
regarded as having ended until the 
Court, in whom the duty lies ofoonform- 
ing to the provisions of O. 7, B. 10, Oivil 
P. C., is in a position to carry out the 
[order of return of the plaint. Till that, 
point of time, no question can possibly 
arise as regards the plaintiff not being 
[entitled to exclusion of time under 3.14. 
When that point of time is reached, the 
[question whether the plaintiff would or 
would not be entitled to a further deduc¬ 
tion of time thereafter would depend 
upon various factors. 

Ordinarily no further time would be 
excluded. But it is not inconceivable 
that in exceptional ciroumstanoes, oven 
subsequent to such point of time, the 
proceedings may have to be regarded as 
still continuing. And, in determining 
whether they should be so regarded or 
[not, the question of the plaintiff’s dili- 
jgence or otherwise may have to be con- 
sidered. But with such ‘ exceptional 
circumstances we are not concerned in 
the present case. It is perfectly clear 
from the Deputy Begistrar's endorse- 
meat, which bears data 13th June 1927, 
that the plaint was not ready to be re¬ 
turned before that date. Before that 
date, then, the proceedings can, in no 
oonoeivable view, be regarded as having 
ended. It is not possible to suggest that 
the delay between 26th May 19*27, on 
which datb the appeal wasdismissed and 
13th *Jun«*lff27, on which date the plaiot 
was actually returned, was due to any 
aotion or inaction on the part of the 
plaintiffs.* Indeed it must be assumed, 
on the other hand, that enough oiroum- 
stances must have been in existence 
which' stood in the way of the High 
Court office complying, at any earlier 

w. (1918) isl'cfiai. 

U. (1916) as 1 0 696. 


plaintiff’s appeal. 

It has boefi argued on behalf of tlTe 
appellants that, while this may not* 
having regard to the provisions of O. 7, 
B. 10, Civil P. C., be an unreasonable 
view to take in oases in which the order 
for return is made by the original Court 
or by an appellate Court in the first in- 
Btanoe, such a view shonld not be taken 
in oases of the present nature, in whttsh 
the appeal of the plaintiff, being dis¬ 
missed, the order for return made by the 
original Court is merely upheld and nd 
fresh order for return is called for, the 
provisions cont lined in O. 7, B. 10, Civil 
P. 0., having already been exhausted 
and there being no room for its further 
application. The answer to this argu- 
tneot however is that, in practice, as the 
Deputy Begistrar’s endorsement itself 
shows, the provisions of 0. 7, B. 10. 
Civil P. C., are applied even to cases of 
the present nature. And even if suoh a 
precedure be unnecessary, that cannot 
deprive the plaintiff of the benefit of 
the exclusion provided for in S. 14, 
Lim. Act. The test, as I have already 
said, is whether the Court is ready 
to part with the plaint; if not, the pro¬ 
ceedings cannot possibly be regarded as 
ended. In the above view of the matter, 
it is not naoessary for ns to consider the 
third branch of the appellants’ argu¬ 
ments on the question of ‘ exolusion of 
time under S. 14. We think the learned 
Judge shonld have allowed the defen¬ 
dants’ prayer for time to produce such 
evidence as they wanted in order to 
rebut the evidence of the advocate, 
whom the plaintiffs examined all hf a 
sudden. And if we bad to rest our deci¬ 
sion on the evidence of that witness we 
would have found it naoessary to give 
defendants suoh an opportunity now. 
even though we ourselves can see nothing 
wrong or unreasonable in what the wit¬ 
ness has said. Bat on the view we have 
already expressed, and quite indepen¬ 
dently of the evidence of the witness, 
we hold that time ooold not possibly run 
against the plaintiffs before 13th June 
1927 on which date the endorsement of 
the Deputy Begistrar was mads. This 
was suffioient to save the suit*from the 
bar of limitation. 

As regards the second ground, namely, 
on the question of defendant 2’s conoern 
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-with the firm, we consider the gvidinoe 
I "to be overwhelming. The entries in the 


plaintiffs credit bill book (Ex. l/l) and 
lefigef book (Ex. E), it is true, stand in 
khe name of defendant 3; but we think 
they have been suifioiently explained, 
and that upon the evidence which the 
■plaintiffs Jiave adduced, it is quite clear 
that defendant 2, fat from not having 
■any concern with the business, was doing 
•everything in connexion with it and was 
at'rts head. P. Ws. 3 and 4 have given 
very clear and detailed evidence as re¬ 
gards the complicity of defendant 2 in 
the transactions which form the subject- 
matter of this suit. P. W. 2 has proved 
that the defendants lived jointly in pre¬ 
mises No. 2.Vl, Tarak Chatterji Lane, 
and that the arhat at Belgachia belongs 
jointly to all of them. The documentary 
evidence, scanty though it is, lends sup¬ 
port to this conclusion. The evidence 
which defendants 2 and 3 themselves 
have given is very unconvincing. The 
account books of the business, which 
would have been the best evidence on 
the point, have been withheld, the ex¬ 
planation offered for thoir non-produc¬ 
tion not being worthy of acceptance. 
The alleged working partner of defendant 
3, who is alleged to be the sola owner of 
the business baa not been called. The 
-story of the business having been started 
by defendant 3 alone with his own pri¬ 
vate funds, which it is alleged he had 
got from h1‘’. father's life insurance 
money, is a story which is not corro¬ 
borated by any reliable evidence. The 
signboard which is said to have borne 
the name of defendant 3 alone as its sola 
proprietor is not forthcoming. We think 
we should agree in the conclusion of the 
learned Judge that the business is the 
joint family business of all the three 
defendants and that all of them are 
liable for the plaintiffs’ dues. The re¬ 
sult is that, in our judgment, the appeal 
fails. It is, accordingly, dismissed with 
« 08 ts—hearing, fee being assessed at five 
^old moburs. 

Guka, J .—I agree. 

K.S. Appeml dismissed. 
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Mixtrb and M^. Grose, .TJ. 

Oopendraprasad ishukul^ and others'^" 
Appellants. 

V. * ' 

Samhishore S/iaf<tt~Be3pondent. 

Appeals Nos. 288 to 290 of 1932, De- 
oidad on 28bh April 1933. 

(a) Bengal Tenancy Act (8 of 1885), 
S. 148 (o)—Execution of decree for rent by 
aeiignSe does not lie unleai landlord’! in* 
tereet is veated in aaaignae. 

< No Oonct shall entertain an application tor 
execution of a decree for rent at the inetanoa of 
the aisigneo of such decree, where the decree is 
obtained by nil landlords or by a cosharot land* 
lord, Unless the landlord's interest is vested in 
the assignee. The policy of the la-w seems to be 
that it would not encourage the sale of a decree 
focauears of rent apart froro the landlords’in* 
teraiR Case law discussed: [P 921 0 3;P 929 0 2] 

(b) Interpretation of Statutes—Plain and 
grammatical meaning abouid be given effect 
to. 

Statutes should be oonstruedhy giving eRoetto 
their plain and grammatical meaning. 

IP 922 C1] 

(c) Civil P. C. (1908), O. 21,R. 16—Appli* 
cation by assignee for substitution in pla&e 
of decree-belder—Judgment-debtor not ob¬ 
jecting to such application is not debarred 
from questioning assignee’s right ta execute 
decree by reason of bar imposed by law. 

The omission of the judgment-debtor to oppose 
substitution of the assignee in place of the origi* 
na! decree-holder does not debar him from ques¬ 
tioning the right of the aasigneo to proceed to 
execatioa by reason of any bar imposed by law : 

B Gal 61, Ref. [P 922 0 2] 

(d) Interpretation of Statutes — Duty of 
Courts, 

Courts have to administer law as they fln.i it. 

tP 029 0 3] 

Krishnakamal Maitra — for Appel¬ 
lants. 

Beereshwar Bagchi —for Bespondant. 

Mitter, J .—These three appeals arise 
from orders made in the course of execu¬ 
tion of three decrees ior rent. The judg¬ 
ment-debtors, who have boon unsuccess¬ 
ful in the Courts below, are the appel¬ 
lants in each of three appeals, and their 
objections depend on similar state of 
facte. It appsars that Shree Shree Bam- 
ohandra Deb Thakur, represented by the 
ahebait Baja Bhupendranarayan Singba 
Bahadur, obtained three docs^es fdr rent 
in respect of a patni -tenure, standing in 
the name of Ni.ihanohand Bay’for thyee, 
different periods respectively. The de¬ 
crees were assigned over to the respon¬ 
dent Bamkishore' Shaba, for oousidera- 
tioD, by three different deads .of sale 
respectively. The main objection taken 
by the judgment-debtors in all three 
casea, is that S. 148 (o), Ben. Ten. A&t 
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is a bar to tbo bxei^^on of the deoceas. 
Tlio objoction haa boon overruled by 
both the Cuai'bd b^ow. Hence the pre- 
sent, appeals. Thera wore minor ob¬ 
jections to t\ie execution, which will be 
uotkied later. 

The contention of the judgraent-de- 
•btqrs io each of three cases is that 
S. US .(o) is a bar to execution of a 
decree for rent, whether the decree, 
which has been assigned has been ob¬ 
tained by a sole Isindlord or by a frac¬ 
tional landlord and, in such circum¬ 
stances, these decrees are incapable of 
execution. In reply, the respondent 
takes up two positions. In the Grst 
place, he contends that the cases, which 
have held that where a decree obtlUlied 
by ft sole landlord is assigned over to a 
third party in whom the landlord's 
interest has not vested cannot be exe¬ 
cuted even, as a money decree, are not 
uniform and, in view of the conflict, an 
appeal has been made to us that we 
must refer the matter to a Full Bench. 
Secondly, it is said that, assuming that 
the preponderance of authority is in 
favour of the appellants' contention so 
far as decrees for rent in the true sense 
of the term are concerned, the decree 
obtained by a oosharer landlord for his 
share of the rent in a suit not framed 
under S. 14B-A, Ben. Ten. Act, can¬ 
not be regarded as a rent decree, bat 
must be treated as a money decree, 
and to the execution of such a decree, 
S. 14B (o) cannot apply, as it is out¬ 
side the purview of the Bengal Ten. 
ancy Act, and Mr. Bsgchi, who ap¬ 
peared for the respondent, has put for¬ 
ward the somewhat bold contention 
that the decisions which take the con¬ 
trary view, to one of which I was a 
party, are wrong and require re-examina¬ 
tion. It becomes necessary, therefore, 
to examine the language of the statute 
and the interpretation put on the same 
by the judicial decisions. S. 148 (a) of 
the Act, wljich is in the same terms 
Bubatantialljfr as S. 148 (b) of the 
Act as it 8*tuod before its amendment b/ 
, Bejngal ^Act 4 of 1028, runs as follows: 

"118 (o). Kotwilhstanding anything contained 
in B. 16, 0, 31 in Sch. 1, Civil P. C., l‘J08, 
an application for tho execution of a decree for 
arrears obtuiined by a landlord shall not be made 
by an assignee of the decree unless the landlord’s 
inlere.t in the land has become and is vested in 
him.” 

*Now, looking to the plain language 
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of tlie statute, it would appear tb&t the 
Court shall not entertain an applica¬ 
tion for execution of a decree for arrears 
obtained by a'fnnifcrci! at the instan'fie 
of an assignee of such decree unless the 
landlord’s interest is also vested in him. 
The words ' a landlord” also leave no 
doubt that the decree for rent raightr 
have been obtained by a co-sharer land¬ 
lord, for a co-sharer landlord is also a 
landlord. It would be doing violence 
to the language of the clause to 'Say 
that the clause suggests that it should 
be restricted to the case of a co sharer 
landlord, when be brings a suit for ronit 
framed as under S. 148-A. That would 
be reading into the clausa words which do 
not exist there. It is then argued, how¬ 
ever, that S. 148 opens by enacting that: 

■ "The following rules shall apply to suits for 
the recovery of rent.” 

and it is said that the dooroc obtained 
by a co-sharer landlord cannot bavo 
the effect of rent decree, but has the 
effect of a money decree, but that due» 
not solve the diffioalty, for, unless a 
suit brought by a co-sharer landlord 
for bis share is not a suit for rent, 
S. 148 (o) will have application. For 
this extreme contention that a suib 
brought by a co-sharer landlord for hie 
share of the rent is not suit for rent 
within the meaning of tho Bengal Ten. 
ancy Act, reliance has been placed on- 
tho case cited by the respondent after 
the close of the argument:* Ksuho Pra¬ 
sad Sirigh V. Bamdetii Siiigh (l). Thie 
case no doubt shows that such a suit is 
not a suit for rent and the decree i» 
not a decree for rent n-cd I find a recent 
case of this Court, not cited at tho bar. 
which seejns to follow the Patna case hee 
the observation of Chreaves, J., in which 
Mukerji, J., concurred, Sivdas Dult v. 
Birendra Krishna Dutt (2)] and to have- 
laid down broadly that a suit brought 
by a co-sbarer landlord for his share of 
the rent and not framed as under 
S. 14d-A is outside the purview of the 
Bengal Tenancy Act. There is a confiiot 
of authorities on this point oven in thie 
Court, but it seems to me that the bet¬ 
ter opiniou'is that indicated byMooker- 
jee and Vincent, JJ., in the ■ case of 
Thakamani Dasi v. Mohendra Nath Dey 
(.^) . The learned Judges point •out .th_at 

1. A I a 1923 Pat .197=741 0 45-1=2 Fat 188. 

2. A I B 1926 Onl 783=85 I C 664. 

8. (1909) 3 1 0 889. 
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• a decrea in a suit for rent by a cc^sharer 
'landlord for his sbaro of the rent is a 
deoree^tnado under the Aot, because it 
is^ade in a suit tried in aooordance with 
tkelprooedure prescribed in Ch. 13 of the 
Act. The test to be applied is whether it 
terminates a suit tried in aooordance 
with the Apt, ■ and not whether it is 
capable of execution under Ch.* 14 of 
the Act. The learned Judges notice that 
« different view was taken in Eedarnath 
BdTe^jee v. Ardha Chund-er Boy (4) by 
Maclean, 0. J,, and Banorjee, J., but 
they point out that this case really 
4&uk > view opposed to all the previous 
decisions. It is necessary to reproduce 
the reasons of the decision in Thakamani 
Dasi's caso (3), as 1 entirely agree with 
thorn. The loarned Judges say, after 
adverting to the true test for determin¬ 
ing whether a suit for rent is a suit 
under the Aot: 

“Sufilciont importance was not attached to this 
distinction in the case of Kedarnath Jinnerjee 
v.Ardha Chunder Hoy (4), in which it was 
assumed that a suit for rent by the entire body 
of landlords is, hy virtue of 8. 16R, instituted 
under the Act, whereas a suit by acoiharei land¬ 
lord for his share of the rent is instituted under 
tlio genoral law. This distinction however can 
no longer be maintilnod in view of the decision 
of the Judicial Committee in PramaJanath Boy 
V. Jiamani Kiinta Roy (6) * * * * Both classes 
of suits aro commenced undec the general law, 
and they are both tried under the judicial proce¬ 
dure described in Chap. 13 of the Act. When 
wo teach the stage of the enforcement of the 
decrees made in both classe.° of suits, we find 
however that Ch.rp. 14 dcrines cortaiu special 
consequences which follow from the orcecutiou of 
a decree for thu entire rent, and also prescribed 
the mode of execution of sncli a decree. Prom 
this point of view, a decree obtained by a oo- 
sharcr landlord for his .share of the rent would 
be approiiri.ilely described as a decree made 
under the .Vet, and this was unquestionably the 
view which was genor.ally accepted before deci¬ 
sion in Kcdarnnih Banerjce v. Ardha Chunder 
Hoy {4J.” 

This deoinioD was apparonfcly nob fol¬ 
lowed in (be case of K.B. DuU v. Gostha 
Behanj Bhuiya (6) and i( was held that 
a daoi'oe obtained by a cosharor landlord 
•for his share of the rent was not governed 
by Art. G, Sch. 3 of the Aot, for it was a 
suit not under this Act. But K.B.Dtitt’s 
case (G) has not been followed in subse¬ 
quent cases; see Mrityunjoy Bhattacharjee 
v. Bhola Nath Butt (7) where Mookerjee 
and Beaoheroft, JJ., refused to follow ; 

4. (1901) 29 Cal 61=6 OWN 703. 

6. (1901) 35 Cal 3.31=36 I A 73 (P C). 

6. (1913) 17 I 0 207. 

7. (1913) 201 C 683. 
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K- B. Butt's cases Sea also the deof> 
sion in Keshahlal ^ikhe^p V. Basik-- 
Chandra Manna (8). It seems to me>> 
that there is much good aense iu the». 
reasoning of Mookerjee, J., in Thkka~ 
inani’s case (3) and 1 am of opinion tnht, 
view should be accepted. Considering* 
therefore all the material parts of S. 1-18,.* 
it appears, on the plain and literal meau>, 
ing of the statute, that no Court shallj. 
entertain an appiicaticn for execution oii 
a decree for rant at the instance of tbej 
assignee of such decree, where the decree; 
is obtained by all landlords or by a oo-| 
sharer landlord, unless the landlord’s! 
interest is vested in the assignee. Itj 
may lead to the undesirable result ol*' 
making a decree for rent inalienable 
except where the landlord’s interest in 
the tenancy is also assigned, but, as has 
been pointed out in the case of Mann-, 
rattan Nath Bas v. Ilari Nath Bus (9), 
that the more liberal construction of the 
section has tho two-fuld disadvantage 
that it renders necessary a straining ofr 
the language of the clause and the adop¬ 
tion of a narrow and lestrioted view of 
tho scope of the entire section itself. 

On the larger question with regard to 
the bar of execution of rent decrees iu' 
the stricter sense, there is the decision of 
Bichardson and Walm-ioy, JJ., in the 
case of Sudhanya Kumar PodeJar v. 
Gouranga Chandra (10), and, so far as 
ousharer landlords are concerned, there 
is tho obiter of Mookerjee, J., in Manit- 
raitans case (9) and there are two 
recent decisions of this Court to one of 
which I was a pt ty. In tho case of 
Bijanbala Butt v. Malhuranath iiikdar 
(11) my learned brother Mukerji, J., 
took tho view that the bar of S. 148 (o) 
applied to assignees of decrees for rent 
obtainel by oosharor landlords and I 
oonourred in this view. In a later case, 
Sir George Bankin, O.J., and Pearson, J., 
adopted the svme view. See the case of 
Bahimuddi Lupti v. Jogendra Kumar 
Singha (12). In view of those decisions, 

I am not prepared to rocopsiSer, the* de- 
oisious or to refer the matter to the' 
Eull Bench. 

Mr. Bagchi for the respondent has 
analysed the conflict of view with meti- 

8. M. A. No. 662 of i9l2 decided on 25th Janu¬ 
ary 1914 by Fletcher aud Obatterjea, JJ. 

9. (1901) 1 C Ii J 500. 

10. (1917) 411 C 642. 

11. A IB 1931 Cal 486=68 Cal 708=131 I C 701* 

12. (1031) 64 0 L J 696. 
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culous caie and heMjints out that the 
position is .this ;(in Harinath Das v. 
Dengunalh bhautlhuri (13), Nagendm 
Nath Bose .v. hhuhan Mohan (14) and 
Karhna Moyi Banerjee v, Surendra Nath 
M'bokerjee (15), the view has been main¬ 
tained that the assignee of a rent decree, 
'in whom the landlord’s interest has not 
vested, can execute it as a money decree 
ander theOivilFrocedureGodo. Itisalso 
pointed one that the question was referred 
to a Full Bench, which proved abortive: 
see the case of (7Warn Chandra v. Baj 
Krishna Dalai (16) and that the Judges 
in the e^sesotManmothaNathy, Bakkal 
Chandra (17) and Bajani Kanta Qhosh 
V. Bama Nath Boy (18) were for refer¬ 
ring the matter to a Full Bench. He 
summarises this conflict by saying that 
eight Judges are in favour of his enn- 
tention, six for referring the matter to a 
Full Bench and six Judges are against 
him. All this conflict of view was be¬ 
fore the legislature when important 
changes were effected in the Bengal Ten¬ 
ancy Act by the legislation of 1928. The 
legislature however did not make any 
change in the language of 01. 148 (o) 
and, in such circumstances, the plain 
meaning of the statute must be adhered 
to and the judicial decisions which fol¬ 
low the golden rule of construing statutes 
[by giving effect to thoir plain and gram¬ 
matical meaning should be followed. We 
do not therefore feel pressed to refer the 
'matter to a Full Bench. 

We are therefore of opinion that the 
Courts below were wrong and their deci¬ 
sions must be set aside and the execu¬ 
tion applications to which these three 
appeals relate must bo dismissed. It 
remains to notice a minor objection 
raised for the respondent in two of the 
appeals. It is argued that when the as¬ 
signee wanted to be substituted in place 
of the original decree.holder and applied 
under 0. 21, R, 16, Civil P.O. and when 
the order allowing substitution was 
made it is no longer open to the jodg- 
ment-dehtdir to question the right of the 
' assignee to proceed to exeoution by 
reason of any bar imposed by law, and 
this argum entJs based on the princ iple 

13. Second Appeal Nc. 3143 of ISflS decided on 
26tb ^fay 1900 by Ameer Ali and Brett, JJ. 

14. (im}6GWN91. 

IB. (1898) 23 Csl 176. 

16. (1913)28GLJ31n. 

«17. (1909) SIC 324. 

16. A IB1915 Cal 310=27 1 0 56. 


analogous to res judicata and 'reliance 
is placed on the decision of the Privy' 
Council in the case of Mungul Pershad 
Dichit V. Qrija Kant Lahiri (lUX !iJhe 
judgment-debtors did not appear whan 
they were called on to show cause why 
the assignee should not be brought on 
the record and they submitted to the 
position that the assignee could bo sub¬ 
stituted in place of the original decree- 
holder. That docs not mean that they 
were concluded from agitating the qrUos-' 
tion whether the assignee could execute 
the decree as the landlord's interest had 
not vested in him. 

The question as to whether S. 148 (o) 
was a bar to exeoution had not been 
raised at any stage before the present 
application for execution and could not 
have been decided even by implication 
before. The question really arises after' 
the assignee is brought ou the record. 
The validity of the assignment is one 
question and after the validity had been 
determined whether the assignee could 
proceed to execute when the landlord’s 
interest bad not vested in him by reason 
of 8. 148 (o) is another and a different 
question. This latter question can only 
be determined after the validity of the 
assignment had been decided and the 
assignee is brought on the record and 
at no previous stage. It is clear there-> 
fore, the rule analogous to res judioataj 
does not apply and consequently the 
judgment-debtor is not p’rocluded from 
raising the objection to execution of the 
decree. The result is that all the three 
appeals are allowed and the exeoution 
applications are dismissed. Parties will 
bear their own costs throughout. The 
result however is regrettable, for the de¬ 
cree-holder is deprived of his just dues 
hut for the bar imposed by law, but we 
have to administer the law as wo find 
it. The policy of the law seems to be 
that it would not enoonrago the sale of 
a decree for arrears of rent apart from 
the landlord's interest. •• 

JIf. G, Ghose, J.—l agree. 

K.S. Appeal allowed. __ 

19. (1881) 6 Cal 61=8 I A 123=4 SarllS (I» C). 
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Jack and Nag, JJ, 

Sriiayanath Bay —Appellant. 

V. 

*Prabodhchandra Khan —Keepondent. 

Second Appeal No. 1521 of 1930, Deci¬ 
ded on 28th April 193J, from decree of 
Second Sub-Judge, Howrah, D/- 20th 
April 1930. 

(a) Civil P. C, (1908), S. 11—Question 
directly and substantially in issue between 
'eauif^parties in prior suit—Decision operates 
«s res judicata in subsequent suit. 

Where the time at which the plaintiff waa dis- 
poascaacd was a matter directly and substantially 
in issue in connexion with the question of limi¬ 
tation, and tbst was also a question directly 
and substantially in issue in a case under S. 9, 
Specific Belief Act, between the same parties, liti* 
^atiiii; under the same title, in a Court compo- 
• tent to try the subsequent suit and a question, 
■which was fin,illy decided by that Court; 

■* J[ehl: that the decision in S. 9 case was res 
judicata on this issue: AIR 1928 Cal 768, Bel 
•■on ; AlRV.m Cal 101(3 and 29 Cal 707 (P C), 
■Ref. [P 923 0 21 

(b) Bengal Tenancy Act (8 of 1885), Sch. 3, 
Art. 3—Applicability. 

To make Sch. H, Art. 3 applicable, it must be 
shown that the landlord had a band in the di.s- 
possession. IP 921 G 1] 

liupendrakmiar MUm itud Kshiie- 
endraknmar Mitra —for Appellanta. 

JoijeshohanJra Bay, Heramlaihandra 
Gulia, Narendranath Banerji &miBiraj- 
moliaii Majumdar —for llospondoni;. 

Jack.J ,—Jn this suit, the plaintiff 
wants a declaration of his title to and 
recovery of possession of land, which bo 
claims to holcf under defendants 3 and 
others. Ho had a lease from them, of 
which the time expired in 1322, after 
which he claims to have held over until 
ho was dispossessed by the defendants on 
22nd Chaitra 1323. The defence is that 
plaintiir gave up the land at the end of 
1322, when his lease expired, after 
which the land was in kb as possession 
of defendants 3 and others until de¬ 
fendants 1 and 2 took a lease from them 
on 25th Cbaitra 1323, and have been in 
possession since that time. The plain- 
•■tiff brought a .suit under B. 9, Spaoifio 
Belief Act, in 1829. In that suit it was 
found that he had not been in possession 
of the suit land within six months of 
the institution of the suit, which was, 
accordingly, dismissed. 

In this appeal it is urged, first, that 
this suit is barred under the provisions 
of Art. 3, Soh. 3, Ben. Ten. Act, having 
been brought more than two years from 
the date of dispossession by defendants 
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1 and 2, which was^ll collusion with the 
landlord-defendant 3, atrd; second, that * 
the psint of time, at which the plaintiff I 
was dispossessed being a necessary issue \ 
in this suit with regard to the questjon 
of limitation, the decision of that isshfr 
in the suit under S. 9, Specific Belief 
Act, is res judioatn between the parties.' 
In support of the latter proposition the 
appellants rely on the case of Baj Oopal 
Dhattacharji v. Sarat Kumari Debi. 
A. I. B. 1928 Cal. 758, which appears to 
be very much on all fours with the pre¬ 
sent OBSO. The judgment of that 8. 9 
case has been exhibited. It is admis¬ 
sible in evidence under S. 40, Evidence 
Act, and shows that on the issue, as to 
whether the suit was within time, it was 
found on evidence that the plaintiff was 
not in possession within six months of 
the suit. In the present suit, the tiroej 
at which the plaintiff was dispossessed 
is a matter directly and substantially 
in issue in connexion with the question 
of limitation, and that was also a ques¬ 
tion directly and substantially in issue 
in the S. 9 case between the same par¬ 
ties, litigating under the same title, in 
a Court competent to try the subsequent 
suit and a question, which was finally 
decided by that Court. The appellants 
therefore appear to he right in their 
contention that the decision in the S. 9 
ease was res judicata on this issue. For 
the respondents reliance is placed on 
the case of Ghhadeh Karikar v. Sayad 
Ali Kaviraj (1) at p. 981 {of 85 I C) in 
which the learned Judge stated as fol¬ 
lows; 

“KjiVing ref^ard to tho summary character of 
the proccacliugs (under 8. 9, HpeAfio Belief Act) 
and the fact tb.it in the very section itself it i.a 
stated that nothing stated therein should bat 
any person from suing to establish his title and 
recover possession, even if he fails to recover poa- 
session in the said proceedings, it is evident that 
the legislature did not intend to give the pro¬ 
ceedings the character of finality which is essen¬ 
tial to invest thn decision with a character which 
will make it operative as res judicata." 

Thus the learned .Judge bases his de¬ 
cision on two grounds, fitst,* t'Ue state.^ 
inent in S. 9, Specific Relief Act, that* 
nothing stated therein should ^.bar a»y 
person from suing to establish his title 
and to recover possession, and, second, 
that proceedings under S. 9 have not 
the character of finality necessary to 
operate as res judicata. As to the first 
groun d, it is^not soogh^to b ar the pi;e - 

1. AIB iMS Oal idifissM 10'97a.' 
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' sent suit through a'a^hing stated inS. 9, 
^ Specitic Relief.Ajct/it is sought to bar 
fit on the grounds of res judicata: as to 
/the second ground the answer is given 
* by t!ie learned Judge himself in an earlier 
pqrhiou of his judgment, lie rofeis to 
the observations of the Judicial Com. 
•inittee in the case of Gokul Manrlar v. 
Pudinanund Singh (2) in reference to 
the case of huchess of Kingston (3), 
where they say; 

“The ci^beiice of a Code is lo bo cxhauBlivo on 
the mult^rs in reapect of which ii duc].'\rcs tho 
law, and it is not the piovinco of a Judge to 
difitcg-.ird or go outside the letter of the euact* 
merit according to it:! true couBtruction," 
and (.'CCS on to say: 

“As tl.o contention in the present care in sub- 
stantiailv to llio elTccl that an isauo should not 
ho lotrjcd inasmuch ns it was directly and su!)* 
Htantially tried in a former suit between the 
same parlies, Ibu rjuostion has to ho determined 
upon iho provisioua of S. 11, Civil I'. C., and it 
is not open to rely on the principle of finality 
which forms Ihe basis of the general law of res 
judica'a apart from tho.so provisions and this 
principle has hocu rocogniicd by the Judicial 
Committee in a series of caser;.’’ 

Now. whatever the character of the 
procetdijDgs under S. 9, Specific Relief 
Act, they constituted a suit and the date 
up to wliicb the plainliil' was in posses¬ 
sion, was a necessary issue in that suit. 
It was found in evidence that he was 
not in poE'session within six months of 
that suit, or in other words he was not 
in possession on 10th November 1921, 
the suit haviDig been instituted on 19th 
April 1922. He thus lost possession 
more than two years before the present 
suit which was instituted on 28th Nov¬ 
ember 1923. This decision is res judi¬ 
cata on the issue in the present suit as 
to whether the suit is barred by special 
limitation under Art. 3, Seh. 3, Ren. 
Tan. Act, if that article is-t'applicable to 
the present case. The next question we 
have to consider is whether, in the cir¬ 
cumstances of the present case, that 
.irlicle is .applicable. To make it appli- 
{cable, it must be shown that the' land¬ 
lord had A hand in the dispassession. In 
the iyTesept><;aeo, although the plaintiff 
'{pleaded that defendants 1 and 2 dls- 
PQSsessoU him in collusion with the land¬ 
lord, tbe'duding of the appellate Court 
is that the real dispossession was by de¬ 
fendants 1 and 2. It is suggested that 
learne.d Sub-Judge was under the impres- 

2.(1002) 20 081 707=29 IA 106=8 Bar 823 

. . (I’ C)- 

*3. (1776) 2 Sm L C 18 Ed 6-14. 


sloi^tbat the landlord must physically 
take part in the dispossession on the 
spot, and that that is why he came to 
no definite fiading as to whether the- 
dispossessicn was as alleged by the plain^ 
tiff, in collusion with the landlord. The 
learned advocate therefore maintains 
that this case should be remanded to- 
the appellate Court for a decision on. 
that point. However, we have consi¬ 
dered the evidence of the plaintiff, who. 
merely says he was diapossessed with 
the help of the lathials of defendant 2, 
and the finding of the trial Court that, 
the actual dispossession was by Sudar* 
sban, defendant 2; we have also taken 
into consideration the fact that the de¬ 
fendants themselves maintain that there 
was no dispossession by the landlord but 
a surrender of the holding by the plain¬ 
tiff'. In these circumstances, thcro be¬ 
ing DO evidence that the landlord took 
part in the dispossession, wo should not 
bo justified in remanding the caso. We 
find that Art. 3, Hch. 3, Ren. Ten. Act, 
has no application and therefore the suit 
is not barred by limitation. This ap¬ 
peal is accordingly dismissed with costs. 

Nag, J. —1 agree. 

K.s. Appeal (Usviissi d. 
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Lokt-Williams, j. 

Maurice Saleh Manasseh, In the. 
goods of. 

Petition Decided on Pth< March 1933. 

Court-fees Act (7 of 1870), Sch. 1, Art. 11 
—Property subject to general power of ap¬ 
pointment—Probate duty is not poyablo- 
on it. 

Proporty, over vh'ch a person baa general, 
pou'or of appointment, is not his “propoity” 
within the meaning of Art. 11 sndsuch property 
is not liable to probate duly ks such property 
does not belong io the deceased's estate; 25 Mail 
516, Disi from", Caxo law discussed. [1* 925 C 2] 

Westmacott and Sirca) —for Applicant. 

Isaacs and Pugh —for Opposite Parties. 

Order. —This is a petition by Collector 
of Stamp Revenue of Calcutta, asking 
that an enquiry he hold into tho trua^^ 
value of the property of Maurice Saleb 
Manasseh, deceased. Ry an indenturo 
made in 18G9, the premises No. 55, Free 
School Street, were conveyed upon trust, 
inter alia, for Esther Saleh Manasseh 
for life, and, thereafter, for such of her 
children as she should appoin,t. In 1896 
she executed a deed appointing the in¬ 
come thereof to her son Maurice for life, 
and thereafter for such persons as.he 



1933 In the goods of MAURICE Sau^h MakaSSEH (Lort-Wil 




^Calcutta 92$ 


ahoald appoint. By her will, tpadtj ia 
• 1909, she demised premisos No. 7/1, 
Marqais Street upon trust for Maurice 
fo*^ lite, and thereafter for such parsons 
ae ha should appoint. J3y a deed, made 
in 1917, promises No. 2/1, Russel Street, 
were conveyed upon trust, inter alia, for 
Esther for life, and after tha expiration 
of five years from her death, as to.ona- 
■sixth for Maurice for life, and thereafter 
lor such persons as ho should appoint. 
‘ Esther died in 1924. By his will, made 
in 1929, Maurice demisod all these pro¬ 
perties upon trust, inter alia, to pay the 
fhcome to his daughter for life. Maurice 
died in I'JiO, and his will was proved. 
But these properties were not included 
in the alUdav't of assets filed by the 
'executor. 

Tue questions to be decided are, whe¬ 
ther these properties belonged to Maurioo 
at tiia time of his death, and are proper¬ 
ties belonging to his estate and liable 
to probate duty. It is undisputed that 
all the properties wore at all material 
times hold in trust, and tliat Maurice 
had only a life interest with a general 
power of appointment, and it ia assumed, 
lor the purpose of the present issue, 
that he validly exercised this power by 
his will. It is assumed also that the 
rule against perpetuities does not apply. 
Tbo issues raised turn upon the meaning 
and effect of tha Court.fees Act of 1870. 
Sch. 1, Art. 11, deals with probata, and 
directs tho fees to be charged upon “the 
amount or value of the property in res¬ 
pect of which the grant of probate is 
made.” By an amending Act, passed in 
1899, Sch. 3 was added. This provides 
a “form of valuation" to be filed by tha 
exotSutor of 

“ all tho property .and erelits ol which the de- 
cea‘:cd died posiiesHel, or was ontitloi to at tha 
'time of his death, an 1 which have ootuc or ace 
likely to come to my hand." 

Anuexure A sets out a number of heads 
of property of the deceased, movable 
..and immovable, the last one being “other 
property not ooraprisod under the fore¬ 
going heads." None of the heads deals 
specifically with propsrty over which 
the deceased had only a power of ap¬ 
pointment;. Annexure B, Schedule of 
debts, etc., deals with items which tha 
executor is allowed to deduct, and in- 
■eludes “property held in trust, not bene« 
fioially or “with general power to confer 
a benefioial interest," and "other pro- 


party not subjeot tii^fduty." The mean, 
ing of the word ‘‘profierfeit"»\^no6 de6nedM 
either in the Court-fees Act ot the Gene.,) 
ral Clauses Act. S. 91, Suaoeseion Act,4. 
provides that : . ' 

" UiiIcsB a contrary intention .appear.*) by'•(fao 
will, a bequest of the estate of tho testator shall 
bo construed to inciudn any iiropcrl.v which ho, 
may have power to appoint by will t- any object 
he may think proper, and rh.ail oper.nQ ar an 
oxeeutiOB of ench power; and a boiuci:!, of pro¬ 
perty described in a tenoral manner eball be 
conatrued to include an.v property to which onoh 
description may extend, which ho in.ay have 
power to appoint by will to any object ho may 
think proper, and Eball operate as an t.xcculion 
of sucb power." 

I have no doubt that property, over 
which a persoa has a goner.*!! power off 
appointment, is not property within the 
ordinary meaning of that word in law. 
As stated by Fry, L. J., in i'7.c partf 
Gilchrist, In re Armstrong (l) : 

“No two ideas can well be more distinct the one 
from tha 'other than those of ’property' aud 

‘power’.A ‘power' 'is an individual per- 

Bonal'capacity of tho douce of the opwer to do 
something. That it may result in property be¬ 
coming- vested in him is immaterial; tho general 
nature of tho power does not make it property, 
Tho power of a person to appoiut an estate to 
himself is, in my judgment, no more his ‘pro- 
psety* than the power to write a book or to sing 
a sung. The exercise of any ouu of tho-io three 
powers may result in property, hut in no sense 
which tha law recognises are they ‘propjrty.'" 

Therefore tho real qiifstion is, whetheri 
it is property within tha raeining of the 
Gourt-fcoa Act, that is to say, property 
“in respect of which tha grant of probate 
ia made." In Platt v. liouth (2) it was 
deoidod that it wts not property within 
the moaning of S. 38 of 55 Geo. 3, o. 184, 
namely, 

"the est.xto and effects of the deceased, for or in 
rospoct of which tho prob.ito is to be granted." 

And Lord Abinger, 0. B., gave very 
cogent reasons wby this was so, at 
pages 790-93 of this report. This deei- 
slon was adlrmed on appeal, rep:)rtel as 
Drake v. The Attorney-General (3). Tha 
material words of this asotion are almost 
exactly similar to those in Art. 11, 
Sob. 1, Court-fees Act. Probably in eon- 
sequence of these decisions, ,^tl}e law. in 
England was altered by atatiftd' in S. 4,' 
Stamp Act of 1860, and in S. 2, ^Finan^e 
Act, 1891, and all such pro^rty was 
made liable to duty. In In-lia, no similar 
provision has bean made, as was pointed 

1 . (laaori? Qlfi) 621=55 L JQB 67a=66 

L T 638. 

2. (IStO) C M L W 766=10 L 7 Ex 105=3 Beav 

257=10 L J Oh 131. 

3. (1843) 10 Cl & Eia 357. 
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whilh havo como, or aro likely to come, to mr 
hand3."^ ^ 
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outr by Sir Ricbard pbuch in In the Goods 
of Julia Id this oaso. as also 

ID In thf goods of Olivia Hovenden 
'George (5) tbe learood Chief Jastioe fol- 
lov^ed the deoisioa in Platt v. Boiith (2). 
But ia Inre Lakshniinarayana Ammal (fi), 
Sic Arnold White, J., refused to follow 
•the decision in George's ease (5); but 
Oram's case (4) was not brought to his 
notice, and his deoisioa was bassd ob¬ 
viously on some confusion of thought, 
and an incorrect reference, and is other¬ 
wise unsatisfactory. It is true that the 
learned Chief Justice eventually decided 
the case on the shoivt ground that, in his 
opinion, a general power of appointment 
is property within the meaning of that 
word in the Court-fees Act, and ha based 
his opinion partly on the words of the 
valuation form in Sch. 3, which, as he 
points out, was first introduced in 1899, 
The Ahal question therefore which 
remains to be decided is whether the 
introduction of this schedule has altered 
the law in India, and made such property 
liable to probate duty. In my opinion, 
it has not. Mr. Westraaoott baa very 
properly drawn my attention to the re- 
marks of Lord Lindloy in Commissioner 
of Stamp Duties v. Stephen (7) wherein 
he decided that mere general language ill 
a probate duty statute applicable to the 
property of deceased persons, and to pro¬ 
perty subject to their general power of 
appointment, does not extend to property 
subject to a special power to appoint 
amongst a limited class. The incention 
to include the latter must be clearly 
expressed. Analogous reasoning, in my 
judgment, applies to the present case. 
It is true that the property, over which 
a testator hasa gensral power of appoint¬ 
ment, passes to his executor and not to 
the appointee : In re Hoskins Trusts 
(8), In re Philhtiok's Settlement (9) and 
Inre Hadley Johnson y. Hadley (lO). 
But the words in Sch. 3 are conjunctive, 
namely, 

“ property at which the doccasod died possessed 
Or was ontijiq^ to at the lime of his de.ath, and 
i, (ie74i*2l! W R Ul5=l j Rcog L U App 21. ' 

6. (187fy 15 W B 467ii=6 Bong L R App 183. 

A. (1902V25 Mad 515. 

7. (1904) A C 187=73 L J P 0 9=20 T L B G3 

=89 h T 611 

8. (1877) 0 Gh D 281=46 L J Oh 817=26 W B 

779. 

9. (18C6) 84 L J Ch 868=11 Jui N 8 659=72 

L T 261=13 W R 670. 

10. (1009) 1 Oh 20=78 L J « h 264=25 T L B 44 
• ■ =100 L T 84. 


The latter part of the sentence there * 
fore does not aejd anything to tbe^ormer^ 
but, on the contrary, rather limits it. 
The only ovidonoe of any intention oik 
the part of the legislature to include pro¬ 
perty subject to a general power of ap¬ 
pointment is the negative evidence sup. 
plied by Annsxure B. In my opinion, 
some plainer indication of intention is-, 
needed before the words of the Act jpan* 
be so extended. The petition ia dismissed 
with costs. 

B-K, Petition dismissed.. 
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Guiia and Bartley. JJ. 

Sanatkumar Mukherji —Appellant. 

V. 

Narayanohandra Ghose —Respondent. 

Appeals Nos, 1152 to 1167 of 1932, 
Decided on 28th April 1933, from appel¬ 
late decrees of Special Judge, 24.Par- 
ganas, D/- 13th November 1930. 

Bengal Tenancy Act (18S5), S. 50—Pre* 
sumption under S, 50 should not be res¬ 
tricted to tenancies forming part of estate 
permanently settled by permanent settle¬ 
ment of 1793. 

Tho operation of 8. 60 is not rostriclod to 
tenancies forming part of an estate pormanontly 
settled by the Pormanont Bettiomont of Iho year 
1703. Tho .statutory prosnmplibn moiitionoil 
therein arises in favour of tho‘t.mant on proof 
of payment of rent at a uuifonn rate for 20 years 
before institution of suit irrospoctivo of the yo.ir 
in which the lands are pennauantlv settled; 4 
0 lY N 513, liel on; A I ll 1:»23 Cel 2H.8, tlxyl. 
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Amarendranath Basil and Bupendra- 
kumar MUra—toi Appsllant. 

Nasim Ali and Forhad for Res¬ 
pondent. 

Judgment.— appeals are by the 
defendant landlord in suits instituted 
by the plaintiffs tenants under the 
provisions of S. 106, Ben. Ten. Act, for 
correction of entries regarding the sta.,. 
tus of the tenants as finally published. 
These tenants had been recorded as rai- 
yats with occupancy rights, and the 
case made before the settlement officer 
in their plaints, filed under S., 105, Ben. 
Ten. Act, was that they were raiyats at 
fixed rates. The claim so made in the 
sails by the plaintiffs tenants was 
resisted by the defendant landlord, and 
the question in controversy waswhethor 
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^ the plaintiffs tenants worn raiyats ^t tfted 
Viarates or raiyats with occupancy rights. It 
if may bo stated, at the very outset, that, 
. for'the purpose of those appeals, regard 
being bad to the judgments'of the Courts 
below, it may be taken to be established 
that the jama-wasil-bakis, filed by the 
defendant landlord, in the suits on whioh 
he based his case that the tenants ■ had 
. merely rights of occupanoy and that they 
'wore not raiyats at fixed rates, related 
‘to the mouxa in which the tenanoies 
forming the subject matter of the suits 
under S. 106, Bengal Tenancy Act, were 
*Bniaate, although it is apparent that the 
decision arrived at by the Courts below 
in this behalf is, to say the least, incon¬ 
clusive in its nature. The Courts below 
found, on tite materials placed before 
thorn by the tonants and by the Land¬ 
lord, that the defendant landlord had 
nob succeeded in rebutting the presump¬ 
tion arising in favour of the plaintiffs 
tenants, under S. 50 (2), Bengal Tenancy 
Act. It was held that the tenancies in 
question were all raiyatis held at fixed 
rates. The .Assistant Settlement Officer, 
who dealt with the cases in the first 
instance, came to tha definite conclusion 
that the plaintifl’s had succeeded in esta¬ 
blishing their cases. Their status as re- 
coidcd in tho finally published record-of- 
rights seamed to be incorrect and that 
they should bo recorded as raiyats at 
fixed rates. The plaintiff.s’ suits wore, 
accordingly, decreed. The learned Spe¬ 
cial Judge, on appeal, has affirmed tho 
decisiiin arrived at by the Assistant 
Sattl-.nient Officer. lie has come to the 
definite conclusion that tho presump, 
tion, arising out of tho 20 years’ pay- 
menii of tho same reut, was entirely 
unrobutted and, in that view of tho case 
held that the plaintiff's tenants, in tho 
suits under S. 106, Bengal Tananoy Act, 
had made out their Crase before the Court, 
and, agreeing with the decision arrived 
at by tha Assistant Settlement Officer, 
..diamissed the appeals by the landlord 
defendant in the suits. 

In this appeal by the landlord, the 
first poiot raised relates to this, that 
the Court of appeal below ought to 
have held that the term “Permanent 
Sottloment” mentioned in 8. 50, Ben- 
Ten. Act, meant the “Parmanont Settle¬ 
ment of 1793." So far as tha question 
is ooncerned, it is not vary clear to us 
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that tha Special Ju in the Court of 
appeal below, has be AUtiiliuiS the 
contrary. The learned fudlj^Siaa refer¬ 
red to tho definition of “Permanent 
Battlement’’ contained ‘in the Bengal 
Tenancy Act, and has not said anytliui^ 
in his judgment, wliich can lead to the 
supposition that the Permanent Bottle, 
ment, mentioned in S. 50,1,'Ban. Ten. 
Act, was taken by him to ba anything 
but the Permanent Settlement of tho 
year 1793. In our judgment, there is nu 
substance in the first contention urged 
in support of those appeals. 

In the next place, it has boon urged 
before us that tho Court of appeal be- 
low, having found that the tenancies in 
question came into existence after 1210- 
B. S. (1805) and that none of them were 
in existence at the time of the Perma¬ 
nent Settlement of 1791, ought to havo 
hold that the presumption of fixity of 
rent under S. 00, Ben. Toi\. (.Act, by rea¬ 
son of the payment of the same rent for 
the last 20 yo.ars, had in law been rebut¬ 
ted. The clear implication of the con¬ 
tention thus raised, in support of the 
appeals, is that B. 50 apfdied only to, 
tanancioa forming part of an estate per- 
rnanontly settled by the Permanent Set- 
tlement of the year 1793. .As observed byj 
Maclean, C. J., in tha case of Tamasha 
Bihi v. Ashiitosh Vhur (l),there is no 
reason for restricting tho operation of the, 
section : tliora arc no words in the section] 
which would justify sucli a restriction. 
Nor i.s there any reason fur incorporating 
such words. As has further bean oh- 
served by Banerjao, J., in tha case refer, 
red to above, there is nothing in S, 50 
to show that the tenancy in question 
must bo situate within an estate whioh 
was permanently settled at the time of 
the Permanent Battlement as defined in 
S. 3, Hen. Ten. .Act, that is, tha Pernia- 
nerao Hetblement of 1793. The fact of 
the estate within which'tlie tenancies 
in question are situato having 
been permanently settled in 1805 and 
not in the year 1793, does npt.make \ny 
difference; and in our jud§meli/, the ten-* 
ants-respondents in these appe^lcf. weje 
entitled to the benefit of the presnmp- 
tion under S. 50 (2), Ben. Tan. Act. 

The statutory presumption, as men. 
tionad there, arose in their favour obi 
proof of payment of rent at a uniform 
rate for 20 years before tha in sti tntion 
T llfcOj 4 0 W N 613.. ■ ’ ’ ' 
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of suits, and t'ho pwaumption was of the 
saine nat^^wd'-^iai'ai*.tor,us if tbu rent 
in ri 3pe<A of the lenanoies bad not been 
changed ftoin the time of the Permanent 
jSpttluTuont of tiie year 1793. This pre¬ 
emption l\as not been rebutted, as found 
by the Court of appeal below. It may 
• bo moutionod that we find nothing in 
the decision of this Court in the ense of 
Osman ilZow<’Zai v. Radhika Mohon 
Roy (2), ou wliich reliance was placed 
on behalf of the appellants, which ex- 
•pressly militates against .the view ex¬ 
pressed by Maclean, C. -T., and Baner- 
jee, •»., in the care of TumasJia Ihhi v. 
Ashutiish ]>hur (l), roferiol to above, 
with which we are in entire agreement It 
is to be further noticed that, from the 
judgnionts of the Courts holow, it ap- 
2 Aia 1022 OiU 2i)S=fi7 I U 201=50 Ual 135. , 
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■peiitrBjtO be clear that the defendant 
landlord, appellant jn the appeals be^. 
fore us, failed to bring any materials be.^ 
fore the Court? which could disptfovtrthe 
fact that tho tenants-respondents b%id 
the tenancies in question at a uniforoi 
rate from the time when they came into 
existence. In the above view of the case, 
the conclusion arrived at by the Courts 
below, holding that the tenancies in 
question were tenancies held at fixed 
rates by the tenants plnintifi's in 'thd 
suits under S. 106, Ben. Ten. Aot.^must 
he aflirmed. The appeals, accordingly, 
fail, and arc dismissed with costs, oi.o- 
set of hearing-fee being allowed in all 
these appeals. We asBees the hearing- 
fee at three gold mohurs. 


K.S. 


A^jpeal disniissed. 










